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RULES 

OF  PRACTICE  IN  BANK. 

ADOPTED  DECEMBER  TERM, 

1823. 


lat.  When  a  question  shall  arise,  in  the  Supreme  Court  of  a  county,  which 
shall  be  reserved  for  decision  at  the  session  to  be  holden  by  all  the  judges,  at 
Ck}luinhu8,  a  memorandum  thereof  shall  be  made  on  the  minutes,  and  an  entry 
shall  also  be  made  that  the  suit  is  continued  for  consideration  and  decision  at 
Columbus. 

2d.  In  all  cases,  thus  reserved  and  continued,  the  court  shall  direct  what 
papers  on  file  shall  be  copied,  and  what  original  papers  shall  be  sent  to  Colum- 
bus, if  either  party  make  application  for  such  direction ;  but  if  no  such  applica* 
tion  be  made,  the  original  papers  shall  be  sent. 

3d.  At  any  time,  after  the  first  day  of  November,  the  clerk  shall  deliver  thd 
papers  of  the  cause,  sealed  up,  to  the  counsel  of  either  party,  who  may  first 
apply  for  the  same ;  taking  his  written  receipt  and  agreement  to  deliver  such 
papers  to  the  court,  sitting  at  Columbus. 

4th.  When  judgment  is  rendered,  or  an  order  or  decree  made  in  a  caiise, 
by  the  court,  sitting  at  Columbus,  the  clerk  of  the  Supreme  Court  of  Franklin 
county,  shall  enter  such  judgment,  order  or  decree  on  the  minutes,  and  shall 
make  a  transcript  thereof,  under  the  seal  of  the  Supreme  Court,  which  trans- 
cript, with  the  papers  brought  up  in  the  cause,  shall  be  delivered,  sealed  up,  to 
the  attorney  of  the  party,  who  shall  apply '  for  the  same,  taking  his  written 
receipt,  and  agreement  to  deliver  the  whole  to  the  clerk  of  the  Supreme  Court, 
from  whence  the  suit  was  brought, 

5th.  The  personal  application  of  the  counsel,  for  papers  in  the  cause,  shall 
hot  be  necessary,  if  he  send  his  written  order,  and  receipt  add  agreement  re- 
quired by  the  foregoing  rules. 

6th,  The  clerk  of  the  Supreme  Court  of  the  proper  cotinty,  upon  receiving 
back  the  transcript  and  papers,  shall  deliver  up  the  receipt  given  for  the  same, 
and  shall  immediately  copy  into  his  minutes  of  the  proceedings  of  the  Supreme 
Court,  the  transcript  aforesaid,  and  cdl  subsequent  proceedings  in  the  cause  shall 
be  the  same  as  if  the  judgment,  order  or  decree  had  been  entered  during  the 

nttiiig  of  the  court  in  the  proper  county. 
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7th.  Where  the  question  reserved  may  have  been  t^rgued  in  the  proper  coun- 
ty, the  court  will  nevertheless  receive  written  arguments  from  either  party,  in 
all  cases  where  notice  is  given  to  the  opposite  party,  that  a  written  argument  will 
be  presented. 

8th.  All  arguments  shall  be  opened  and  concluded  in  a  regular  and  propet 
order.  The  counsel  having  the  affirmative,  shall  furnish  to  the  opposite  coun- 
sel,  a  note  of  the  points  made,  and  authorities  cited,  with  an  abstract  of  the 
argument;  afler  receiving  which,  a  like  note  of  points  and  authorities,  with  an 
abstract  of  the  argument  in  answer,  shall  be  furnished  to  the  affirmative  counsel. 
The  counsel,  having  the  affirmative,  shall  furnish  the  opposite  counsel  with  the 
notes  and. abstract  aforesaid,  at  least  ten  days  before  the  sitting  of  the  court, 
in  aU  cases  where  the  question  shall  have  been  reserved  twenty  days  before  the 
commencement  of  the  said  session. 

9th.  Where,  after  the  examination  of  written  arguments,  the  court  are  not 
satisfied,  they  will  direct  an  argument  at  bar  upon  any  particular  point.  In  no 
other  case  shall  an  argument  at  bar  be  heard. 

10th.  When  any  suit,  continued  for  consideration  and  decision  at  Columbus, 
upon  a  question  reserved,  shall  not  be  brought  up  to  said  court  by  either  party, 
it  shall  stand  continued  to  the  next  term  of  the  Supreme  Court,  in  the  proper 
county,  and  shall  be  proceeded  in  at  such  next  term  as  other  causes  continued 
to  that  term. 

11th.  If  the  order  made  in  any  cause  by  the  court  at  Columbus,  be  not  final, 
but  leave  the  c^use  to  be  further  proceeded  in  before  final  judgment,  it  shall 
stand  for  such  further  proceedings  to  be  had  at  the  next  term  in  the  proper 
county,  and  shall  be  prepared  for  trial  in  the  same  manner  with  other  causes. 

12th.  The  clerk's  and  sherifTs  fees  for  services  performed  in  attendance  upon 
the  session  of  the  court  at  Columbus,  shall  be  the  same  as  for  similar  services 
performed  at  the  sitting  of  the  court  in  the  county,  to  be  taxed  in  the  same 
manner  in  the  bill  of  costs,  and  shall  be  paid  on  delivery  of  the  papers,  by  the 
person  obtaining  the  same. 


RULES, 
Of  Pbacticb  on  the  Cibcvit. — Adopted  December  Tekv, 

1823. 

1st.  In  all  chancery  cases  set  for  hearing,  upon  bill  and  answer,  or  upon  bill, 
answer,  replication  and  testimony,  the  compleunant's  counsel  shall  prepare  a 
brief,  containing  an  abstract  of  the  case  with  the  points  and  authorities  relied 
on,  to  be  presented  to  the  court  on  the  first  day  of  the  term,  at  the  opening 
thereof;  and  if  such  brief  be  not  prepared  and  presented,  the  cause  may  be 
either  dismissed  or  continued  at  the  costs  of  the  complainant  or  his  counsel,  as 
the  court  may  direct. 

2d.  In  all  cases  in  chancery  set  for  hearing,  upon  any  plea  or  demurrer,  the 
party  pleading  or  demurring  shall  prepare  or  present  the  brief;  and  if  such 
brief  be  not  prepared  and  presented  as  aforesaid,  the  plea  or  demurrer  may  be 
overruled  at  the  costs  of  the  counsel,  for  the  party  pleading  or  demurring,  and 
the  cause  shall  be  finally  heard,  or  continued,  at  the  discretion  of  the  court. 
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dd.  In  all  cases  at  law,  to  be  detennined  by  the  court,  upon  writ  of  error 
demurrer,  or  plea  of  nul  tiel  record,  the  counsel  for  the  party  holding  the  affirm- 
ative, shall  prepare  and  present  to  the  court,  on  the  first  day  of  the  term,  a  brief 
containing  the  points  and  authorities  rehed  on. 

4th.  Unless  the  law  shall  otherwise  direct,  all  depositions  may  be  op^ied  io 
the  clerk's  office,  by  the  clerk,  at  the  request  of  either  party,  or  his  counsel.— » 
The  clerk  shall  endorse  upon  the  depositions  upon  what  day  and  at  whose  rop 
quest  they  were  opened,  and  they  shall  remain  on  file  for  the  inspection  of  either 
party. 

5th.  No  exceptions  to  depositions  for  other  causes  than  the  competency  of 
the  witness,  or  the  competency  or  relevancy  of  the  testimony,  shall  be  heard, 
unless  the  same  be  made  in  writing,  and  notice  thereof  given  to  the  opposite 
counsel,  before  the  cause  is  called  for  trial. 

6th.  No  exceptions  to  depositions  which  were  read  on  the  trial,  in  the  court 
of  Common  Pleas,  for  other  causes  than  the  competency  of  the  witness,  or  the 
competency  or  relevancy  of  the  testimony,  shall  be  heard  in  this  court,  un- 
less the  same  was  made  on  trial  in  that  court,  and  noted  in  writing. 

7th.  Where  depositions  are  in  court  prior  to  the  continuance  of  a  cause,  no 
exceptions  shall  be  taken  to  such  depositions,  unless  the  same  be  filed  with  the 
depositions  in  the  Clerk's  Office;  or  notice  thereof  in  writing  given  to  the  ad- 
verse party  or  his  counsel,  within  six  months  from  such  continuance,  except  for 
incompetency  or  irrelevancy. 

8th.  A  notice  to  take  depositions  on  a  day  in  term  time,  shall  not  be  consider, 
ed  a  reasonable  notice. 

9th.  In  all  cases,  in  which  both  parties  have  attended,  and  examined  and 
cross-examined  a  witness,  they  shall  be  considered  as  having  a  joint  interest  to 
the  deposition,  and  either  party  shall  be  at  liberty  to  use  it  on  trial. 

10th.  In  the  trial  of  causes,  but  one  counsel  on  each  side  shall  be  permitted 
to  examine  a  witness;  and  no  witness,  once  dismissed  from  the  stand,  shall  again 
be  called,  until  the  other  testimony  is  gone  through,  except  at  the  request  of  « 
)UTory  or  by  the  order  of  the  court. 

11th.  When  application  is  made  to  the  court,  or  a  judge  in  vacation,  for  the 
allowance  of  a  writ  of  error,  the  party  appl3ang  shall  present  to  the  court  or 
judge  a  certified  copy  of  the  record,  and  an  assignment  of  errors,  which  copy 
and  assignment  shall  be  returned  to  the  court  with  the  writ  of  error. 


RULE  IN  BANK, 

AdOFTEP  DsCEliBEB  TsBJC, 

1827. 

It  is  ordered  that  in  all  cases  reserved  for  consideration  and  decision  at  the 
Special  Session  more  than  thirty  days  before  the  first  day  of  the  session,  it  shall 
be  the  duty  of  the  party  holding  the  affirmative,  to  cause  the  record,  exhibits, 
and  depositions,  if  any,  and  a  transcript  of  the  points  relied  on,  to  be  filed' with 
the  clerk  at  Columbus  on  the  day  preceding  the  first  day  of  the  session,  on  the 
penalty  of  the  payment  of  all  the  costs  that  may  have  accrued  f5fom  the  com- 
mencement of  the  suit. 


RULE  IN  BANK. 
Adopted  December^Tesm, 
1831. 
That  in  all  cases  where  oral  arguments  are  heard  in  this  Court,  the  Counsel 
holding  the  affirmative,  shall  before  the  arguments  are  commenced,  furnish  each 
of  the  judges  with  an  abstract  of  the  case,  and  a  brief  of  the  points  and  authori- 
ties relied  upon;  printed  or  written  in  a  legible  hand;  and  the  opposing  counsel 
shall  furnish  like  briefs  of  the  points  and  authorities  relied  upon  on  the  negative. 


RULES 

IV   BAZfK,   ON   THE   ClECUIT,    AND    FOB   THE    CoUMON   PlEAS. 

^'  Adopted  December  Term, 

1831. 

1.  Orderedy  That  when  application  is  made  for  admission  to  the  Bar,  the 
applicant  shall  furnish  the  Court  with  the  certificate  of  his  moral  character  and 
legal  qualifications,  and  with  written  evidence  that  the  person  applying  is  twenty 
one  years  of  age,  and  a  citizen  of  the  United  States. 

2.  That  no  Attorney  or  Counsellor  of  this  Court,  or  any  Clerk  of  the  Court 
or  Sheriff,  shall  be  received  as  bail  or  security  in  any  cause  in  Court. 

3.  That  hereafler  the  Clerks  of  the  Courts  of  Common  Pleas  and  of  the  Su- 
preme Court,  shall  in  their  cost  books,  minute  in  separate  columns,  the  costs 
occasioned  by  each  party  to  the  suit. 

4.  No  papers  or  records  filed  in  Court,  or  in  the  Clerk's  office,  shall  be  taken 
therefrom  unless  by  leave  of  the  court,  and  each  party  may  have  a  copy  of  his 
adversaries  pleading,  the  expense  of  which  may  be  taxed  in  the  bill  of  costs. 

&•  No  deposition  taken  in  a  Chancery  suit,  shall  be  read  at  the  hearing, 
unless  taken  at  least  ten  days  before  the  commencement  of  the  Term,  or  by 
consent,  except  those  directed  to  be  taken  by  the  court. 

6.  In  all  cases  reserved  for  decision  at  the  Court  in  Bank,  the  counsel  holding 
the  affirmative  in  the  matter  to  be  heard,  shall,  before  the  cause  is  called  on, 
furnish  each  member  of  the  Court  with  an  abstract  of  the  case,  containing  the 
substance  of  the  pleadings,  facts  and  documents  on  which  the  parties  rely  and 
the  points  of  law  and  facts  intended  to  be  presented  in  the  argument;  which 
abstract  shall  be  legibly  written  or  printed. 

7.  In  all  cases  where  any  person  is  admitted  to  defend  in  ejectment,  in  place 
of  the  casual  ejector,  he  shall  be  required  to  confess  the  lease,  entry,  and 
ouster,  to  admit  himself  in  possession  of  so  much  of  the  premises  as  he  defends 
for,  defining  the  extent  and  boundaries  of  that  possession,  emd  to  plead  not  guilty, 
all  which  shall  be  reduced  to  writing  and  signed  by  counsel,  whereupon  the  issue 
shall  be  considered  as  made  up,  without  any  charge  of  the  declaration. 

8.  Where  counsel  claim  the  privilege  of  making  oral  arguments  in  any 
cause  in  Bank,  they  shall  file  with  the  papers  in  the  cause,  notice  of  such  inten- 
tion, or  the  cause  will  be  considered  as  submitted  upon  written  arguments. 

^.  The  last  clause  of  the  Ninth  Rule  heretofore  published  is  rescinded. 
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DECISIONS 


OF  THE   SUPREME   COURT   OF   OHIO, 

UPON  THE^CIRCUIT. 
Judges  McLEAN  and  HITCHCOCK. 

1821. 


LESSEE   OF   MOORE   V,    VANCE. 

li  is  a  weU  settled  nile  that  when  a  law  enacts  a  tbuifr  to  he  dooe  different  from  the  same  thing 
required  by  a  fonner  Jaw,  the  first  thereby  becomes  repealed  without  any  direct  expression  of  such 
intention  bj  the  law-making  power. 

The  ordinance  of  Congress  ol  1787  requiring  deeds  to  be  attested  by  two  witnesses,  was  Tirtually 
repealed  by  the  law  of  1798 . 

From  the  1,  August  1798  to  1  Jtme  1805,  subscribing  witnesses  were  unnecessary,  if  the  deed 
were  acknowledged  by  the  grantor. 

An  acknowledgment,  taken  by  a  Judge  of  the  Territory,  while  absent  from  the  territory,  but 
within  the  United  States,  is  good. 

This  w?a  an  action  of  ejectment  brought  to  recover  three  hundred  acres  of 
land,  in  the  county  of  Franklin. 

The  plaintiff  exhibited  in  evidence  the  copy  of  a  patent  from  the  United 
States  to  Jonathan  Dayton,  bearing  date  in  1800;  a  power  of  attorney  from 
Dayton  to  E.  Bonham,  dated  March  4, 1806,  authorizing  the  sale  of  three  hun- 
dred  acres  of  land  to  the  lessor  of  the  plaintiff,  which  is  the  same  in  controvert 
sy;  and  a  deed  from  Dayton,  by  lus  attorney,  to  Moore,  dated  9th  April,  1806. 

The  defendant  offered  in  evidence  a  letter  of  attorney  from  Jonathan  Dayton 
to  himself,  dated  August  3d,  1802,  empowering  him  to  sell  four  thousand  acres, 
of  which  the  land  in  controversy  is  part;  a  deed  from  Dayton,  by  his  attorney, 
Joseph  V.ance,  to  his  brother  Alexander  Vance,  for  four  hundred  acres,  dated 
the  2d  June,  1803,  duly  acknowledged  and  recorded  in  Fianklin  county,  but 
without  attesting  witnesses.  To  the  last  deed  the  counsel  for  plaintiff  objected; 
but  the  objection  was  overruled  and  the  deed  admitted  in  evidence.  The  de- 
fendant  then  exhibited  a  deed  from  Ale^^ander  Vance  to  himself  for  the  land  in 
dispute,  which  was  dated  in  1813,  and  duly  executed,  acknowledged,  and 
recorded.  The  plaintiff  then  offered  to  prove  that  J.  C.  Symmes,  the  judge  of 
the  territory  before  whom  the  acknowledgment  of  the  letter  of  attorney  from 
Dayton  to  Vance  purported  to  have  been  taken,  was  at  the  time  out  of  the 
Territory,  and  therefore  bad  no  authority  to  act  in  his  official  capacity;  but  the 


6  LESSEE  OF  MOORE  r.  VANCE. 

court  being  of  opinion  that  such  proof  would  not  avail  the  plaintiff,  overruled 
the  testimony.  The  plaintiff  also  offered  testimony  to  establish  fraud  between 
Joseph  and  Alexander  Vance,  and  that  the  deed  was  executed  to  the  latter  in 
trust  for  the  former. 

The  court  suffered  the  plaintiff  to  prove  the  declaration  of  Alexander  Vance 
while  he  held  title  to  the  premises,  to  show  the  nature  of  his  claim,  and  in  what 
right  he  held  the  land.     The  jury  returned  a  verdict  for  defendant. 

The  plaintiff  moved  for  a  new  trial,  principally  on  two  grounds. 

1.  The  court  erred  in  admitting  the  deed  fronl  Dayton  by  his  attorney  Joseph 
Vance  to  Alexander,  inasmuch  as  there  were  no  subscribing  witnesses. 

3.  The  court  excluded  the  evidence  offered  by  the  plaintiff  to  show  that  J. 

C.  Symmes  took  the  acknowledgment  of  the  letter  of  attorney  from  Dayton  to 
Vance,  without  his  jurisdiction. 

J.  R.  and  O.  Parish  and  Irvin^  ia  support  of  the  motion. 

Opinion  of  the  Court  by  Judge  Hitchcock. 

The  plaintiff's  counsel  insist  upon  a  new  trial  upon  two  grounds. 

1.  That  the  deed  from  Dayton  to  Alexander  Vance  havmg  no  attesting  wit- 
nesses, was  not  valid  to  pass  the  land  under  the  then  existing  laws  of  the  territo- 
ry, and  ought  not  to  have  been  admitted  in  evidence. 

2.  That  the  court  rejected  evidence  tending  to  show  that  the  letter  of 
attorney  from  Dayton  to  Joseph  Vance  was  acknowledged  by  a  judge  of  the 
territory  north  west  of  the  river  Ohio  without  his  jurisdiction. 

If  the  counsel  for  the  plaintiff  be  correct  upon  either  ground,  a  new  trial 
must  be  granted. 

When  the  question  was  first  presented,  the  court  entertained  strong  doubts  of 
the  validity  of  the  deed  from  Dayton  to  Alexander  Vance.  The  first  question 
presented  to  us  is,  whether  the  ordinance  of  Congress  of  1787  was  virtually 
repealed  by  the  adopted  law  of  1795  and  of  the  territorial  legislature  of  1802. 
It  is  very  clear  from  the  ordinance,  that  two  witnesses  are  required  to  a  deed  for 
the  conveyance  of  lands,  and  three  to  a  will,  and  that  these  provisions  remained 
in  force  until  the  governor  and  judges  adopted  a  law  upon  the  subject  from 
one  of  the  "original  states."  In  1795  the  governor  and  judges  of  the  territo- 
ry adopted  the  law  of  Pennsylvania,  passed  in  1775,  upon  the  subject  of  the 
"execution,  proof,  acknowledgment,  and  record  of  deeds."  The  statute  is 
entitled  "A  law  establishing  a  Recorder's  Office;"  but  the  eighth  section  ex- 
pressly provides  for  the  execution  of  deeds  within  the  territory. 

The  first  section  enacts  "that  there  shall  be  a  recorder's  office." 

The  second  declares  the  effect  of  the  word  "grant,"  &c. 

The  third  punishes  the  forgery  of  acknowledgments,  &c. 

The  fourth  and  fiflh  provide  for  entering  satisfaction  of  mortgages,  and  a 
penalty  against  the  mortgagor  who  shall  neglect  to  comply  with  the  act. 

The  sixth  and  seventh  point  out  how  recorders  shall  be  appointed,  &c. 

The  eighth,  which  is  the  material  one  under  consideration,  enacts  "that  al! 
deeds  and  conveyances  which  shall  be  made  within  this  territory,  of  or  concern- 
ing any  lands,  tenements,  or  hereditaments  therein,  or  whereby  the  some  may 
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be  in  any  wise  effected,  in  law  or  equity,  shall  be  acknowledged  by  one  of  the 
grantors  or  bargainers,  or  proved  by  one  or  more  of  the. subscribing  witnesses 
to  such  a  deed,  before  one  of  the  judges  of  the  General  Court,  or  before  one  of  ' 
the  justices  of  the  Court  of  Conunon  Pleas,  where  the  lands  conveyed  do  lie, 
and  shall  be  recorded  in  the  recorder's  office  where  such  lands  or  hereditaments 
are  lying  and  being,  within  twelve  months  after  the  execution  of  such  deeds  or 
conveyances,"  &c. 

From  the  moment  this  law  was  adopted  and  published,  the  force  of  the  ordi- 
nance ceased,  and  the  law  became  itself  the  rule  as  to  the  execution  acknowl- 
edgment, and  proof  of  deeds  conveying  lands  in  the  territory.  Had  this  law 
remained  silent  as  to  the  execution,  proof,  and  acknowledgment,  of  deeds, 
and  only  established  a  recorder's  office  and  regulated  his  duties,  a  deed  would 
have  been  void  without  an  attestation  by  two  witnesses;  but  it  is  a  well  settled 
rule  that  when  a  law  enacts  a  thing  to  be  done  different  from  the  same  thing 
required  by  a  former  law,  the  first  thereby  becomes  repealed  without  any  direct 
expression  of  such  intention  by  the  law-making  power.  It  surely  wa9  never 
intended  that  the  ordinance  of  1787,  and  the  statute  under  consideration  should 
have  a  concurrent  efficacy.  Upon  general  principles  of  universal  law  an  old 
statute  gives  place  to  a  new  one.  (1  Blac.  C  89.)  But  it  is  scarcely  necessary 
to  enter  into  a  minute  discussion  of  the  provisions  of  the  law  of  1795,  as  the 
territorial  act  of  1802  repealed  all  laws  and  acts  coming  within  its  purview.— 
The  third  section  of  this  act  differs  little  from  the  eighth  section  of  that  of  1795, 
except  its  terms  are  more  broad  and  comprehensive.  The  latter  clause  in  the 
third  section  is  in  these  words:  ''and  all  deeds  and  conveyances,  which  shall  be 
made  and  executed  within  this  territory,  for  the  conveyance  of  any  lands,  tene- 
ments, or  hereditaments  situate  within  the  same,  whereby  such  lands,  tenements, 
or  hereditaments  shall  be  conveyed,  affected,  or  incumbered, shall  be  acknowl- 
edged or  proved  and  recorded." 

It  will  be  difficult,  if  not  impossible,  to  express  an  alternative  in  more  une- 
quivocal terms.  We  are  of  opinion  that  both  proof  and  acknowledgment  of  a 
deed,  to  make  it  a  valid  conveyance,  are  not  necessary,  and  that  by  the  terms  of 
the  act,  either  would  be  sufficient  to  admit  the  deed  to  record.  The  general 
terms  of  the  statute  by  the  repeal  of  the  law  of  1795,  either  leA  the  proof  to  the 
common  law,  the  jus  gentiitm.  or  the  repealing  clause  did  not  extend  to  the  mode 
prescribed  by  the  former  act.  If  the  latter  construction  be  correct,  which  is 
not  admitted,  the  proof  must  be  made  by  ''one  or  more  of  the  subscribing  wit- 
nesses." The  court  is  inclined  to  consider  the  eighth  section  of  the  law  of  1795 
as  coming  within  the  purview  of  the  act  of  1802.  It  is,  however,  not  deemed 
necessary  to  settle  the  construction  of  this  part  of  the  statute,  as  the  subject  is 
not  directly  before  the  court. 

If  to  give  the  deed  validity  no  proof  by  subscribing  witnesses  was  neces. 
sary,  it  would  seem  naturally  to  follow  that  the  act  under  consideration  intended 
to  dispense  with  their  attestati(»i;  for  it  would  be  an  idle  and  empty  form  to 
require  an  attestation  without  also  requiring  proof.  It  cannot  be  denied,  that  an 
exemplification  of  a  deed,  legally  executed  and  admitted  to  record,  is  good  evi- 
dence in  all  cases;  nor  does  the  plaintiff  press  very  strongly  the  proposition  that 
under  the  laws  of  the  territory  of  1802,  a  deed  could  not  be  admitted  to  record 
until  it  was  proved  by  one  or  more  of  the  subscribing  witnesses,  and  acknowl* 
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edged.  The  lauiguage  of  the  act  is  too  clear  to  be  misunderstood.  Now  adinit*> 
ting  that  at  any  time  after  the  publication  of  the  law  of  1795  until  the  year  1805, 
in  order  to  admit  a  domestic  deed  to  record,  it  was  only  necessary  to  have  it 
acknowledged  by  the  grantor  before  the  proper  officer  without  any  proof;  and 
also  that  an  exemplification  from  the  records  was  good  evidence  for  the  grantor: 
it  would  seem  to  be  a  plain  consequence  that  an  attestation  would  be  form  without 
substance,  a  ceremony  without  utility.  The  appearance  of  names  could  never 
lessen  the  danger  of  perjury;  nor  would  they  be  any  protection  against  fraudu- 
lent or  clandestine  conveyances.  Following  the  construction  of  the  court,  the 
statutes  have  guarded  with  sufficient  vigilance,  real  estate  in  the  territory.  To 
the  ordinary  evidence  of  contract,  the  signature  and  seal  of  the  party  and 
persons  that  may  be  present  at  its  execution,  is  super-added  the  certificate  of  a 
sworn  officer  of  the  territory,  that  the  grantor  acknowledged  in  his  presence 
the  instrument  to  be  his  deed. 

But  it  is  said,  in  order  to  give  validity  to  deeds  of  conveyance,  almost  every 
State  in  the  Union  requires  the  act  to  be  done  in  the  presence  of  witnesses, 
who  must  attest  their  execution.  It  will  be  admitted  that  every  sovereignty 
has  a  right  to  prescribe  rules  to  regulate  the  transfer  of  property  with  respect 
to  real  estates,  the  object  of  the  statutes  seems  to  be,  to  give  solemnity  and 
notoriety  to  the  transaction,  and  to  preserve  the  evidence  of  it.  This  is  evi- 
dent  from  the  ceremonies  observed  at  the  feodal  investiture  down  to  the  present 
mode  of  requiring  attestation  and  acknowledgement.  At  first  our  ancestors 
deemed  feodal  donations  sufficiently  formal  and  notorious  by  livery  of  seisin 
wifhout  deed  (1  Cocke  on  LiU.  490.  2  FonhT  33.)  The  next  mode  for  con- 
veying lands,  was  by  deed  sealed  and  delivered.  Neither  signature  nor 
subscribing  witnesses  were  required  until  the  reign  of  Edward  IV.  After  that 
time,  the  parties  began  to  write  their  names  over  or  near  the  seal.  (2  Bla, 
308,  note.)  In  the  reign  of  Henry  VIII.  they  are  signed  by  the  parties;  but 
in  the  next  reign  the  practice  commenced  for  witnesses  to  subscribe  their 
names.  When  the  law-makers  in  this  country  speak  of  a  deed  it  must  be 
taken  in  a  technical  sense,  as  understood  at  common  law;  that  is,  a  writing 
sealed  and  delivered  by  the  parties.  Should  the  Legislature  merely  declare 
that  lands  should  pass  by  deed,  the  court  would  have  no  hesitation  in  saying, 
that  neither  attestation  nor  acknowledgment  would  be  necessary.  To  preserve 
the  evidence  of  the  transaction,  and  give  it  solemnity,  the  Legislature  might 
require  attestation  and  acknowledgment,  or  they  might  dispense  with  one  or 
either  of  tkem. 

It  appears  to  the  court,  on  carefully  comparing  the  laws  of  1795  and  1802,, 
with  the  ordinance  of  Congress,  of  1787,  that  the  former  virtually  repealed 
the  latter,  so  far  as  respects  the  execution,  proof,  and  acknowledgement  of 
deeds;  that  an  acknowledgement  before  the  proper  officer  superseded  the  neces- 
sity  of  calling  attesting  witnessess,  and  that  the  deed  under  consideration  was 
legally  admitted  to  record,  and  operated  as  notice  to  the  lessor  of  the  plain- 
tiff, who  purchased  subsequently  and  therefore*  took  nothing  by  his  deed. 

If  doubts  existed  as  to  the  construction,  we  should  pause  before  we  should 
make  a  decision  against  a  practice  which  is  admitted  to  be  uniform  from  the 
publication  of  the  law  of  1795,  until  altered  by  an  act  of  the  general  assembly 
of  this  State  in  1805.      It  would  create  irremediable  mischief  to  disturb  the 
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settled  custom  of  the  territory  as  to  the  evidence  of  title;  nor  would  the  court 
do  it,  unless  it  was  manifestly  founded  upon  an  erroneous  construction  of  th* 
laws  in  force.  The  provisions  of  a  statute  ought  to  receive  such  reasonable 
construction,  if  the  words  and  subject  matter  will  admit  of  it,  as  that  the  exist, 
ing  rights  of  the  public  or  of  individuals  be  not  infringed.  (2  Mass,  R.  146.) 
It  is  also  a  rule  that  they  be  so  construed  that  no  man  who  is  innocent  shall 
be  endamaged.  (1  InsL  611.)  These  liberal  maxims  seem  fully  recognized 
by  the  Supreme  Court  of  the  United  States,  in  the  case  of  McKeen  v.  De- 
1ancy*s  lessee*  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court 
says,  ''  In  construing  the  statute  of  a  State  on  which  land  titles  depend,  infinite 
mischief  would  ensue  should  this  Court  observe  a  difierent  rule  from  that  which 
had  long  been  established  in  the  state.''  The  court  are,  therefore  of  opinion 
that  upon  the  first  point  "the  plaintiff  is  not  entitled  to  a  new  trial. 

2.  But  the  counsel  of  the  plaintifi*  insist  that  the  court  erred  in  rejecting 
testimony  tending  to  show  that  the  officer  before  whom  the  letter  of  attorney 
from  Dayton  to  J.  Vance,  purported  to  be  acknowledged,  was  out  of  the  terri. 
tory  at  the  time,  and  that  the  acknowledgment  is  consequently  void;  and  they 
rely  upon  the  case  of  Jackson  ex  dent.  Wyckoff  v.  Humphreys^  1  John.  R. 
498.  It  might  well  be  questioned  whether  the  testimony,  if  admitted,  would 
have  availed  the  plaintiff;  but  it  is  the  province  of  the  jury  to  decide  upon  the 
efilect  of  testimony — of  the  court  the  question  of  competency. 

The  principal  reason  which  appears  to  have  governed  the^  court  in  that 
deciaon  was,  that  the  oath  administered  in  Canada,  by  an  officer  of  that  state, 
was  extra-judicial  and  void,  and  the  witness  could  not  be  indicted  for  pexjury^ 
in  case  he  swore  false.  This  reason  is  not  applicable  to  the  case  under  consider 
ration.  Judge  Symmes  was  not  entirely  in  a^foreign  jurisdiction.  He  was  an 
officer  of  the  United  States;  and  it  might  admit  of  doubt,  whether,  if  the  fact 
assumed  had  been  conclusively  proved,  the  act  of  acknowledgement  would  not 
have  been  completely  valid.  It  does  not,  however,  seem  necessarily  to  follow 
that  because  the  witness  could  not  be  indicted  for  peijury,  that  therefore  the 
oath  was  of  no  validity;  for  it  is  clear  from  the  case  cited  from  8  East.  322, 
that  although  the  witness  could  not  be  indicted  for  perjury  he  could  be  made 
answerable  for  a  misdemeanor,  and  therefore  the  oath  was  neither  '^extra-judi- 
cial," nor  "void."  This  court  pays  great  respect  to  the  cases  adjudged  by  the 
Supreme  Court  of  New- York;  but  when  by  chance  we  find  one  against  the  cur- 
rent of  authorities,  we  must  pause  before  we  adopt  it  as  settled  law.  We 
find  by  two  subsequent  adjudications  of  the  same  court,  the  case  of  Jackson 
V.  Humphreys  substantially  overruled,  and  we  are  rather  inclined  to  adopt 
the  latter  decisions.  The  court  think  the  last  adjudged  cases  ard  more  liberal 
and  consonant  to  reason;  for  it  would  be  strange  [indeed  for  a  court  to  give 
more  credit  to  a  foreign  officer  and  an  alien,  than  one  of  our  own  citizens, 
clothed  with  authority  by  our  own  laws.  It  would  require  no  ordinary  efibrt 
to  reconcile  these  decisions. 

Independent  of  this,  that  was  matter  of  proof  in  which  might  be  involved  a 
serious  question  under  the  criminal  laws  of  New- York;  here  no  such  question 
can  possibly  arise.  It  is  presumed  that  a- judge  taking  the  acknowledgment 
of  a  deed  for  fraudulent  purposes  or  knowing  it  to^be  forged,  within  his  par- 
ticular jurisdiction^  or  another  state,  would,  in  either  case,  subject  himself 
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to  the  same  punishment;  and  it  is  equally  certain  that  one  who  by  fraudulent 
devices  or  forgery  should  procure  an  acknowledgment,  whether  in  or  out  qf  the 
ierriiaryf  would  be  equally  liable  to  punishment. 

There  appears  some  force  in  the  remark,  that  a  judge  empowered  to  take 
the  acknowledgment  of  deeds  rather  acts  as  a  general  commissioner  of  the  law, 
than  in  a  judicial  capacity;  and  that  this  is  an  authority  which  accompanies  his 
person  and  is  not  limited  and  confined  to  juridical  jurisdiction.  Be  this  as  it  may 
we  are  inclined  to  the  opinion  that  one  of  the  judges  of  the  United  States 
empowered  by  law  to  take  the  acknowledgment  of  deeds  conveying  lands, 
may,  in  any  part  of  the  Union,  take  such  acknowledgments,  not  to  affect 
lands  in  a  foreign  jurisdiction,  but  in  the  territory  over  which  his  powers 

extend. 

Let  judgment  be  entered  on  the  verdict. 


HUTCHESON  v.  THE  HEIRS  OF  McNUTT. 

Judges  PEASE  and  BURNETT. 
1823. 

A  oovenant  to  convey  a  part  of  corta'ta  lands,  '^tho  other  party  being  at  one  half  the  ezpenae  of 
pfocuring  the  title,*'— the  payment  of  the  expeniea  is  a  condition  precedent,  and  afler  a  lapse  of 
years,  the  expenses  not  having  been  paid  according  to  agreement,  equity  will  not  decree  a  specific 
performance  against  the  covenantor. 

A  person  who  demands  a  specific  perfonnance,  roust  show  that  he  has  been  in  no  deftiulc, 
unless  he  can  account  for  it  by  special  circumstances. 

The  complainant  sets  out  in  his  bill,  that  in  December,  1799,  James  McNutt, 

since  deceased,  executed  an  instrumsnt  of  writing  under  his  hand  and  seal^ 

in  the  following  words:     "  Be  it  remembered  that  I,  James  McNutt,  of  Madi- 

son  county,  and  state  of  Kentucky,  do  covenant  and  agree  with  John  Hutche- 

8on,  of  the  county  of  Monroe,  and  state  of  Virginia,  to  make  over  and  convfey 

to  the  said  Hutcheson,  his  heirs  or  assigns,  the  one  half  of  the  land  that  I 

diall  obtain  in  virtue  of  my  contract  with  Charles  Arbuckle,  heir  at  law  of 

Matthias  Arbuckle,  deceased,  on  a  military  warrant  for  four  thousand  acres* 

obtained  by  the  said  Hutcheson  for  the  Representatives  of  Matthew  Arbuckle, 

dec'd.  on  the  said  HutcheSon  being  at  one  half  the  expense,  in  land  or  other. 

wise,  for  procuring  a  title  for  the  four  thousand  acres,  for  which  agreement  I 

bind  myself,  and  heirs,  firmly  by  these  presents.     Sealed  with  my  seal,  and 

dated  this  23d  day  of  December,  1799."     The  bill  also  states,  that  in  July, 

1800,  the  said  James  McNutt  caused  the  said  warrant  to  be  located  on  four 

tracts,  of  one  thousand  acres  each,  on  Darby  creek.     That  afterwards,  to  wit,  in 

October,  1801,  the  said  Arbuckle  and  McNutt  made  a  division  of  the  said  tracts 

of  land,  in  pursuance  of  their  contract,  by  which  the  said  McNutt  received 

two  tracts,  containing  together,  fifteen  hundred  and  fifty  acres  as  his  [shal-e. 

That  afterwards  in  July,  1806,  the  complainant,  by  his  agent,   called  on 

McNutt,  requested  a  conveyance  of  half  the  said  land,  and  offered  to  pay  him 

the  one  half  of  any  necessary  expenses  he  had  been  at.     That  McNutt  hath 

obtained  patents  for  the  said  land,  in  his  own  name,   and  hath  refused  to 

convey  the  moiety  thereof  to  the  complainant. 
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The  bill  also  charges,  that  in  July,  1801,  the  said  James  McNutt  passed  his 
obligation  to  the  complainant,  to  make  him  a  clear  and  sufficient  deed  to  two 
hundred  acres  of  land,  in  the  North  Western  Territory,  in  that  part  laid  off 
for  the  officers  and  soldiers  of  the  Virginia  line — ^that  the  land  should  be  of 
the  second  quality — ^that  the  title  should  be  made  as  soon  as  grants  could  be 
obtained,  but  that  this  contract  was  on  the  express  condition,  that  if  the  warrant 
of  James  Thompson  for  2666  66-100  acres,  which  had  been  assigned  by  the 
complainant  to  Henry  Banks,  should  be  completely  put  in  the  possession  of,  and 
secured  to  the  said  Thompson,  the  contract  was  to  be  binding,  otherwise  to 
be  void.  The  bill  further  states,  that  the  said  warrant  was  obtained  from  H. 
Banks,  and  put  into  the  possession  of  McNutt,  and  that  grants  had  been 
obtained  for  the  land.  That  the  said  James  McNutt  died  in  1809,  and  that 
the  defendants  are  his  heirs  at  law.  The  complainant  prays  for  a  specific  per- 
formance, and  for  general  relief. 

The  defendants,  by  their  answer,  admit  that  their  father  James  McNutt 
executed  the  contracts  of  December,  1799,  and  July,  1801;  that  the  lands 
were  located,  divided,  and  partitioned,  as  is  stated  in  the  bill;  but  they  allege 
that  under  the  contract  of  1799,  the  complainant  did  not  advance  the  moiety 
of  the  expenses,  and  that  under  the  contract  of  1801,  he  did  not  procure  the 
warrant  of  Thompson,  and  secure  the  same,  as  he  was  bound  to  do. 

It  appears  from  the  testimony  and  exhibits,  that  in  October,  1801,  McNutt 
wrote  to  the  complainant,  advising  him  of  what  he  had  done — stating  the 
amount  of  his  expenses  in  procuring  the  title  to  Arbuckle's  land,  and  complain- 
ing that  the  warrant  of  Thompson  had  not  been  obtained.  That  in  Septem- 
ber, 1802,  he  wrote  to  complainant,  stating  an  estimate  of  his  expenses — ^that 
there  would  be  five  hundred  and  fifly  acres  coming  to  complainant  when  he 
paid  the  half  of  the  expenses,  and  urging  him  to  send  him  money,  as  he  was 
in  need.  It  appears  that  the  complainant  took  no  notice  of  these  communica- 
tions,'but  suffered  the  matter  to  sleep  till  1806,  when  he  sent  his  son  to  demand 
a  conveyance,  and  tender  a  moiety  of  the  expenses.  That  McNutt  at  that 
time  refused  to  receive  the  money,  or  make  the  conveyance.  That  all  the 
expenses  of  locating  and  procuring  a  title  to  the  land,  on  Arbuckle's  warrant, 
had  been  advanced  by  McNutt.  That  he  had  also  paid  the  taxes  from  1800 
to  1806:  and  it  does  not  appear  that  complainant  has  at  any  time  paid  to  Mc- 
Nutt, or  to  any  other  person,  a  single  cent  on  account  of  this  land.  It  also 
appears  that  on  the  division  betweeen  Arbuckle  and  McNutt,  in  October,  1801, 
the  former  gave  the  latter  fifly  acres  and  fifly  dollars  for  the  choice  of  tracts. 
That  the  complainant  did  not  sign  either  of  the  contracts,  or  enter  into  any 
other  obligation  binding  him  to  a  performance.  It  also  appears,  that  the  war- 
rant mentioned  in  the  contract  of  1801,  was  obtained  by  the  exertions  and  at 
the  expense  of  Thompson  and  McNutt.  That  the  complainant  refunded  to 
Thompson  the  money  expended  by  him.  Tliat  McNutt  in  1802  recognized 
the  claim  on  this  contract,  soliciting  a  remuneration  for  his  trouble  and  ex- 
pense. That  the  warrants  mentioned  in  this  contract  have  been  located,  and 
the  lands  patented. 

The  claim  of  the  complainant  to  a  specifick  execution  of  these  several  con- 
tracts, wiU  be  considered  separately. 
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The  first  que8tionj>resented  on'the  contract  of  December  1790,  is,  whether 
the  payment  of  a  moiety  of  the  expenses  be  not  a  condition  precedent. 

McNutt  covenanted  to  convey  to  Hutcheson  the  one  half  of  the  lands,  '^on 
the  said  Hutcheson  being  at  one  half  of  the  expense."  It  is  said  that  the 
particijSle,  doing,  performing,  dec.  prefixed  to  a  covenant,  renders  it  a  mutual 
covenant;  (2  H,  Black.  1815,)  but  when  the  covenant  goes  to  the  whole  consid- 
eration, on  both  sides,  (as  it  does  in  the  case  before  us,)  it  is  a  condition 
precedent  (1  Fonb,  382.)  This  contract  was  not  signed  by  both  parties,  so 
as  to  give  mutual  remedies.  It  is  the  contract  of  McNutt  alone.  Should  the 
defendants  therefore  execute  the  conveyance  before  the  pa}rment  of  the  money, 
they  are  leil  without  recourse;  but  not  so  with  the  complainant,  who,  by 
pa3ring  his  money  in  pursuance  of  the  contract,  perfects  his  right  to  call  for  a 
conveyance.  Equity  will  always  respect  the  intention  of  the  parties,  rather 
than  the  literal  meaning  of  their  words.  The  design  in  this  case  must  have 
l>een,  that  the  complainant  should  pay  the  money,  as  the  meritorious  cause  of 
the  conveyance;  otherwise,  as  the  complainant  is  under  no  promise  or  contract 
to  pay,  the  defendants  might  be  required  to  part  from  the  land  without  the 
possibility  of  receiving  the  money.  (1  Stra.  571.)  The  case  of  Pardage  v. 
Cole  (1  Sound.  320.)  is  in  confirmation  of  this  doctrine;  for  although  the 
plaintiff,  in  that  case,  Jiad  judgment,  it  was  on  the  groimd  that  both  parties 
had  sealed  the  contract,  and  had  mutual  remedies  against  each  other;  but  the 
court  observed  that  it  might  have  been  otherwise,  if  the  speciality  had  been 
the  words  of  the  defendant  only,  and  not  the  words  of  both  parties,  by  way  of 
agreement.  A  time  also  had  been  fixed  for  payment,  which  is  a  circumstance 
entitled  to  weight,  and  is  stated,  in  a  note  to  that  authority,  as  the  principal 
ground  of  the  judgment.  A  reference  to  the  natural  order  of  the  transactions, 
as  to  time,  which  from  the  substance  of  this  contract,  will  show  that  the 
payment  must  be  a  condition  precedent.  When  the  contract  was  made,  the 
warrant  had  not  been  located:  the  fee  of  the  land  was  in  Government,  and 
consequently  it  was  necessary  that  an  entry  and  a  survey  should  be  made, 
and  a  patent  obtained.  These  preparatory  steps  were  to  be  taken  before  the 
complainant  could  have  a  right  to  demand  a  deed;  but  these  steps  could  not  be 
taken  without  incurring  the  expense  which  the  complainant  was  to  pay.  This 
payment,  then,  was  necessary  to  precede  the  conveyance,  and  until  the  com- 
plainant saw  proper  to  meet  it,  he  voluntarily  by  his  own  laches,  rendered  it 
impossible  for  McNutt  to  execute  a  conveyance,  as  then  McNutt  could  not 
pass  a  title  until  he  obtained  a  patent,  and  as  the  patent  could  not  be  obtained 
without  the  payment  of  the  expense,  that  payment  was  unavoidably  to  precede 
&e  conveyance,  and  must  be  a  condition  precedent. 

In  the  case  of  Jones  v.  Berkley ,  iPoug'  691.)  it  is  said  by  Lord  Mansfield, 
that  the  dependence  or  independence  of  covenants  was  to  be  collected  from 
the  evident  sense  and  meaning  of  the  parties,  and  that  however  transposed 
they  might  be  in  the  deed,  their  precedence  must  depend  on  the  order  of  time, 
in  which  the  intent  of  the  transaction  requires  their  performance. 

The  application  of  this  rule  to  the  case  in  hand,  is  manifest.  The  expense 
of  procuring  the  title  must,  in  the  nature  of  things,  arise,  before  the  title  is 
seourad;  and  until  this  be  done,  McNutt  can  be  under  no  obligation  to  c(»ivey. 

The  case  of  Thorp  v.  Thoff,  (12  Mod.  455.)  Duke  of  Si.  Albans  v.  Shores 
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{H,  Black.  270.)  an4  Goodison  v.  Nunriy  (4  Term  761.)  throw  much  light  on 
this  question,  and  will  be  found  to  support  the  principle  contended  for.  In  the 
iast  case  Lord  Mansfield  says,  the  determinations  in  the  old  cases,  on  this 
subject,  outrage  common  sense,  and  that  he  is  glad  to  find  that  they  have  been 
overruled;  that  it  would  be  absurd  to  say  the  purchaser  might  enforce  a 
conveyance  without  pa3rment,  and  compel  the  seller  to  have  recourse  to  him, 
who  perhaps  might  be  an  insolvent  person. 

Another  question  arising  on  this  contract  is,  whether  Hutcheson  was  not 
bound  to  advance  his  part  of  the  expenses  as  they  accrued,  and  whether,  by 
neglecting  to  do  so,  he  has  not  put  it  out  of  his  power  to  perform  the  condition 
on  his  part.  The  nature  of  the  transaction  itself  appears  to  be  decisive  on 
this  point.  McNutt,  by  his  contract  with  Arbuckle,  was  to  have  a  moiety  of  the 
land  that  should  be  obtained  on  a  certain  warrant:  he  was  to  locate  the  warrant, 
obtain  the  patent,  and  defray  the  half  of  the  expense.  He  then  entered  into 
the  contract  we  are  now  considering,  by  which  he  agreed  to  convey  half  the 
land  he  might  receive  on  his  former  contract,  to  Hutcheson,  provided  he  would 
be  at  half  the  expense  of  procuring  a  title.  No  part  of  this  expense  was  to  go 
into  the  pocket  of  McNutt*  It  was  to  be  paid  out  to  others,  and  it  forms  the 
whole  consideration  of  the  contract.  The  only  benefit  which  McNutt  could 
receive  firom  this  arrangement,  was  to  be  relieved  fr^m  the  inconvenience  of 
raising  the  money,  that  would  be  required  to  meet  the  expense,  and  for  this, 
and  this  alone,  he  agreed  to  give  up  half  the  land. 

It  appears  that  the  whole  expense  waa  less  than  one  hundred  dollars,  which 
bore  no  comparison  to  the  value  of  the  property;  consequently  McNutt  stipu- 
lated  for  no  consideration  that  can  be  considered  as  a  price  for  the  land.  He 
agreed  to  give  it  to  the  complainant  without  receiving  a  cent  for  his  own  use. 
The  only  possible  benefit,  therefore,  that  McNutt  could  receive  from  the  arrange- 
ment, was  the  aid  of  Hutcheson,  in  advancing  the  money  that  would  be  neces- 
ary  in  securing  the  title.  If,  therefore,  he  can  be  left  to  provide  the  whole 
amount  of  this  expense,  he  may  lose  the  only  advantage  that  could  have  4ndu. 
ced  him  to  enter  into  the  contract;  he  may  be  left  to  encounter  all  the  difficulty 
and  inconvenience  which  he  seems  to  have  been  desirous  of  getting  rid  of,  and 
to  be  relieved  from  which,  formed  the  only  motive  that  could  have  induced  him 
to  make  the  contract.  The  true  consideration,  then,  must  have  been  the  con- 
venience of  this  advance,  to  secure  which  it  was  necessary  to  furnish  the  money 
as  the  expenses  arose;  for  by  leaving  McNutt  to  make  the  advance,  he  must  sufier 
the  very  evil  from  which  the  contract  was  intended  to  relieve  him;  and  having 
cnce  suffered  it,  he  has  lost  the  only  benefit  which  he  intended  to  secure.  Had  it 
been  perfectly  convenient  for  McNutt  to  make  the  advance,  he  would  be  charge, 
able  with  gross  folly  for  stipulating  as  he  has  done,  and  equally  so,  if  he  intended 
nothing  more  than  to  have  the  expenses  refunded  at  some  fiiture  day,  as  it 
might  be  convenient  to  Hutcheson. 

From  this  view  of  the  subject  we  are  driven  to  the  conclusion,  that  the  con- 
sideration of  this  engagement  was,  not  that  Hutcheson  should  merely  be  ac- 
countable for  these  expenses,  but  that  he  should  meet  them  as  they  might  arise, 
so  as  to  save  McNutt  from  the  inconvenience  of  an  advance.  The  time  of 
jpayment,  therefore,  is  of  the  essence  of  the  contract,  and  cannot  be  dispensed 
with;  for  we  have  seen  that  the  consideration  does  pot  ccMisist  principally  in 
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the  amount  to  be  paid,  which  is  admitted  to  be  a  mere  trifle,  in  comparison  with 
the  value  of  the  property,  but  in  the  time  of  payment. 

Inasmuch,  therefore,  as  the  complainant  did  not  advance  the  money,  as  he 
was  bound  to  do,  in  consequence  of  which,  McNutt  has  been  compelled 
to  make  the  advance,  and  has  thereby  incurred  all  the  inconvenience, 
from  which  the  contract  was  designed  to  relieve  him,  it  has  become  impossible, 
in  the  nature  of  things,  for  the  complainant  to  perform  the  condition  or  render 
to  the  defendants  a  satisfaction. 

It  is  also  a  circumstance  entitled  to  much  weight,  that  this  contract  is  not 
mutual.  It  is  obligatory  on  McNutt;  but  not  on  Hutcheson.  He  was  under 
no  obligation  to  pay  the  money  or  accept  the  land,  but  was  at  liberty  to  claim 
or  abandon  it  at  his  pleasure.  There  ought,  therefore,  to  be  some  period  fixed 
for  the  determination  of  his  will,  otherwise  he  might  keep  the  defendants  in 
suspense  indefinitely,  and  prevent  them  from  improving  or  disposingof  the  prop- 
erty. It  would  be  inconvenient  and  unequal  for  one  party  to  be  thus  bound, 
while  the  other  was  at  perfect  liberty;  and  yet  this  consequence,  results  una* 
vcndably  from  any  other  construction  than  that  which  has  been  given,  for  if 
the  complainant  were  not  bound  to  make  his  election  by  advancing  the  money 
when  the  expenses  accrued,  there  is  no  time  fixed  by  the  contract  for  the  pay- 
ment, and  he  may  keep^the  defendants  in  suspense  during  his  pleasure.  This 
is  the  unavoidable  consequence  of  an  admission  that  the  condition,  on  the  part 
of  Hutcheson,  can  be  performed  after  the  expenses  have  been  incurred  and 
paid  by  McNutt.  This  view  of  the  subject  leads  us  to  the  same  conclusion 
that  the  pa3rment  is  a  condition  precedent,  and  must  be  made  at  the  time  con- 
templated  by  the  parties,  and  that  if  it  be  not  so  made,  the  money  cannot  be 
afterwards  paid,  so  as  to  save  the  condition. 

In  the  case  of  Parkhurst  vs.  Van  Cortland^  (1  John.  Ch.  Rep,  282.)  Chan- 
cellor Kent  recognizes  the  doctrine,  that  a  court  of  equity  will  never  decree 
performance  where  the  remedy  is  not  mutual,  or  one  party  is  only  bound  by  the 
agreement.  This  distinguished  judge  lays  down  the  same  principle  in  the 
case  of  Benedict  vs.  Lynch,  ( lb.  373. )  and  refers  to  2.  Vem.  415,  1 
Schoaland  Lefroy  13,  Bunb  111,  5  Esp.  240,  11  Vesey  592,  as  settling  the 
point. 

Another  view  may  be  taken  of  this  contract,  calculated  to  strengthen  the 
conclusion  already  drawn. 

McNutt  covenants  to  convey  to  Hutcheson,  <<on  the  said  Hutcheson  being  at 
hfdf  the  expeibse. "  How  can  he  be  at  half  the  expense,  unless  he  pays  the  money 
as  the  expense  accrues?  Paying  a  particular  claim  is  one  thing,  and  refunding 
the  amount  to  him  who  may  have  paid  it,  is  another.  Suppose  McNutt  had 
been  destitute  of  m<Hiey,  and  the  person 'to  whom  the  expenses  were  to  accrue, 
refused  to  give  credit,  in  consequence  of  which  the  title  could  not  i)e  perfected, 
— ^would  the  complainant,  in  that  case,  have  a  right  to  exact  performance  from 
McNutt;  or  recover  damages  for  his  inability  to  perform?  The  answer  must 
be  in  the  negative,  and  only  one  reason  can  be  given  in  support  of  it,  viz:  that 
Hutcheson  having  refused  to  perform  the  condition,  on  the  performance  of  which 
McNutt  had  covenanted  to  convey,  and  having  ^thereby  rendered  a  perform- 
ance impossible,  would  have  forfeited  his  right  to  the  c(»tract  and  released  Mc- 
Nutt from  the  obligation  of  his  covenant.     If  this  consequence  would  result 
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firomthe  inability  of  McNuttto  meet  the  expenses,  and  the  consequent  loss  .of 
the  land,  it  must  be  difficult  to  assign  a  reason  why  Hutcheson  should  be  saved 
from  the  legal  consequence  of  his  laches,  because  McNutt  or  some  other 
person  was  compelled  to  perform  the   condition  in  his  stead.     If  the   ad- 
vance of  this  money  was  so^much  of  an  object  to  McNutt,  as  to  induce  him  to 
make  the  contract  in  the  first  instance,  we  may  presume  that  the  same  object 
might  induce  him,  or  that  necessity  might  compel  him  to  give  a  similar  advan- 
tage to  some  other  person,  for  the  purpose  of  securing  the  land.     Suppose  this 
to  have  been  the  case,  on  what  principle  of  justice  or  equity  could  Hutches(Mi, 
by  offering  to  refund,   exact  the  remaining  moiety  of  the  land.     So  far  as  his 
rights  are  involved,  it  certainly  makes  no  difference  whether  the  land  was  lost 
to  all  the  parties,  for  want  of  money  to  secure   the  title,  or  whether  neces. 
flity  required  McNutt,  on  the  failure  of  Hutcheson,  to  make  a  simiiar  contract 
with  seme  other  person,  or  to  ^ufier  the  inconvenience  of  raising  the  money 
himsetf.     In  either  case  he  must  have  lost  the  entire  consideration  of  his  con- 
tract, and  must  necessarily  be  discharged   from  wits  obligation.     Admitting 
then,  as  the  fact  is,  that  McNutt  advanced  the  whole  expense,  and  thereby 
secured  the  title,  Hutcheson  can  claim  no  merit  on  that  account — ^his  right  is  as 
completely  lost  as  it  would  have  been  had  the  whole  land  been  forfeited  to 
Arbuckle  by  his  failure.     The  merits  of  another  cannot  be  transferred  to  him; 
his  claim  must  be  supported  by  his  own  performance  or  fall  by  his  laches. 

The  next  question  that  arises  is,  whether  this  be  a  ota^  that  will  authorise  a 
court  of  chancery  to  relieve  the  complainant  from  the  forfeiture  incurred  by 
his  default. 

It  is  said  that  in  aU  cases  of  penalty,  or  forfeiture,  equity  will  relieve,  if  com- 
pensation can  be  made,  and  the  default  be  only  in  time:^  The  true  ground 
of  relief  in  such  cases,  is  to  be  found  in  the  intention  of  thte  'parties.  Where> 
from  the  nature  of  the  agreement,  the  penalty  is  only  intended  aa  a  security 
that  the  consideration  shall  be  performed,  a  court  of  equity  may  relieve,  for 
notwithstanding  they  do  so,  they  give  the  party  that  which  he  stipulated  to  re- 
ceive, and  therefore  no  injury  is  done;  but  where  the  reUef  wpuW  destroy  the 
substance  ofthe  contract,  as  if  the  thing  stipulated  be  a  collateral  act,  relief 
cannot  be  granted,  for  no  precise  value  can  be  affixed  to  such  an  act.  In  the 
case  before  us,  the  condition  was  the  performance  of  an  act  to  third  persons,  and 
the  inconvenience  resulting  from  the  non-performance  cannot  be  determined, 
and  of  course  there  is  no  criterion  for  fixing  a  compensation.  The  disappoint! 
ment  might  have  forced  McNutt  to  a  sacrifice,  equal  to  the  then  value  of  the 
land.  Many  cases  are  found  in  the  books,  in  which  parties  have  been  lelieved 
from  the  consequences  of  not  performing  their  covenants  at  the  precise  time 
stipulated;  but  they  are  cases  in  which  performance  could  be  done  in  conformity 
with  the  undertaking,  and  the  parties  sustain  no  injury  thereby,  and  even  in 
these  cases  the  rule  on  which  reUef  is  granted  has  been  very,rouch  narrowed. 
(Newland  on  canUracU,  242.  4  Bro.  494.  4.  Ve^,  667, 686.  6  :Ves.  720, 818. 18 
Far.  224.) 

The  true  doctrine  appears  to  be,  that  a  person  who  deihknds  a  M^i&e 
performance,  must  show  tiiat  he  has  be^  in  no  defauU,  unfess-he  can  account 
for  It  by  special  circumstances;  and  if  through  his  own  negligence  he  cannot 
perform  the  whole  on  his  side,  he  cannot  compel  tiie  oUier  side  to  a  perform- 
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ance*  because  such  perfbrmance  would  not  be  mutual.  And  for  the  same 
reason^  when  a  man  has  trifled^  or  shown  a  backwardness  on  his  part,  equity 
will  not  decree  a  specific  performance  in  his  fiiyor,  especially  if  circumstances 
are  altered.  (1  Fanb.  384.)  In  the  case  before  us  there  has  been  a  gross 
default  unaccounted  for.  The  complainant  has  trifled,  the  condition  cannot 
now  be  performed,  and  circumstances  are  materially  altered.  The  truth  of 
this  will  appear  by  a  simple  reference  to  dates,  and  to  the  change  that  has 
taken  place,  in  the  circumstances  and  value  of  the  property.  The  contract 
was^made  in  1799 — ^the  expenses  were  incurred  in  1800.  The  complainant 
took  no  step)  but  remained  wholly  inactive  till  1806,  although  informed  of  the 
amount  of  the  expenses  as  early  as  1802;  and  the  land  has  increased  in  value, 
probably  ten  fold. 

But  may  we  not  arrive  at  a  satisfactory  solution  of  this  question  by  attending 
to  the  nature  and  extent  of  the  condition  on  the  ^rt  -of  Hutcheson.  He  was 
to  be  at  half  the  expense  of  procuring  the  title.  The  term  expense,  as  used  in 
this  contract,  oug^t  not  to  be  limited  to  the  money  disbursed,  but  should 
embrace  the  time,  attention  and  labor,  required  to  accomplish  the  object,  for  as 
these  things  were  necessary^  and  are  of  value,  they  ought  to  be  classed  under 
the  head  of  expenses.  The  title  could  not  be  secured  without  diem,  and  in 
point  of  value  they  no  doubt  exceeded  the  amount  of  money  paid.  Hutcheson 
performed  none  of  these  acts,  nor  did  he  procure  any  other  person  to  perform 
them.  It  is  at  this  time  impossible  for  him  to  perform  them,  and  it  is  equally 
inqMssible  to  assess  their  value.     How  then  can  he  be  entitled  to  relief. 

Having  disposed  of  the  questions  that  arise  on  the  contract,  we  come  to 
those  that  are  presented  by  the  testimony.  And  first,  do  the  letters  of  McNutt 
wave  the  laches  of  the  complainant,  and  entitle  him  to  the  prayer  of  his  bill. 

In  the  letter  of  October,  1801,  he  states  the  division  of  the  land  between 
Arbuckle  and  himself,  describes  the  quality  of  it,  and  informs  complainant  that 
he  has  paid  the  fees  and  taxes,  amounting  to  nearly  forty  dollars.  In  the  letter 
of  September,  1802,  he  informs  the  complainant  that  he  had  sent  the  receipts 
for  the  surveying  and  office  fees,  and  for  one  year's  tax.  That  there  would  be 
five  hundred  and  fifty  acres  coming  to  the  complainant,  when  he  should  pay  his 
part  of  the  expense;  he  makes  an  estimate  of  the  expense,  and  in  the  close 
he  expresses  a  hope  that  the  complainant  will  send  him  some  money,  as  he  is 
in  want. 

From  these  letters  it  appears  that  in  October,  1801,  complainant  was 
informed  of  the  expense— that  in  September,  1802,  the  same  information  was 
repeated,  coupled  with  a  request  to  send  the  money,  and  an  admission  that  on 
doing  so  there  would  be  five  hundred  and  fifty  acres  coming  to  him. 

As  these  letters  were  written  after  the  warrant  had  been  located,  and  the 
laches  of  the  complainant  had  taken  place,  it  becomes  necessary  to  enquire, 
what  impression  they  ought  to  make  on  the  case.  In  the  first  place,  it  is  more 
than  probable  that  McNutt  was  ignorant  of  the  true  and  legal  construction  of 
his  contract,  and  that  the  admission  was  made  under  a  mistake,  arising  from 
an  ignorance  of  his  right.  We  should  be  warranted  in  drawing  this  conclusion, 
from  the  tenor  of  the  letters,  and  from  the  after  conversation  with  the  witness, 
J.  Hutcheson.  But  if  it  were  to  be  admitted,  that  the  letters  were  written 
with  a  full  knowledge  of  the  true  construction  of  the  contract,  and  that  it 
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was  the  express  iatention  of  the  writer  to  waive  the  laches,  and  to  convey  the 
land  on  the  receipt  of  the  money,  it  would  not  vary  the  case,  because  the 
letter  called  for  an  immediate  payment,  and  held  out  no  offer  of  further 
credit.  It  was  therefore  the  duty  of  Hutcheson  to  pay  the  money  without 
further  delay,  and  particularly  so,  as  at  the  date  of  these  letters  it  had  been 
advanced  more  than  two  years.  In  5  Ves.  720,  Lord  Kenyon  is  represented 
as  saying  that,  ''a  party  cannot  call  on  a  court  of  equity  for  a  specifick 
performance,  unless  he  has  shown  himself  ready,  desirous,  prompt  and  eager;" 
but  it  appears  that  Hutcheson  took  no  notice  of  these  letters  till  July,  I8O64 
when  he  sent  his  son  to  demand  the  deed.  This  vexatious  and  unreasonable 
delay  is  wholly  unaccounted  for,  and  manifests  a  disposition  to  trifle  with  the 
subject,  to  a  degree  that  cannot  be  countenanced.  The  complainant  seems  to 
have  consulted  nothing  but  his  own  convenience;  he  has  shown  a  backwardness 
that  cannot  be  overlooked.  When  these  circumstances  are  connected  with  the 
fact,  that  the  complainant  was  never  bound,  either  by  the  contract  or  the  letter, 
but  was  at  liberty  to  claim  or  disclaim,  at  his  pleasure,  it  seems  impossible  to 
resist  the  conclusion,  that  he  has  forfeited  any  right  that  might  have 'been  set 
up  under  the  letter.  If  he  could  lie  still  from  that  time  till  the  year  1806, 
what  limit  are  we  to  fix  to  his  negligence?  Holding  in  his  hand  the  right  to 
accept  or  reject  the  contract  at  his  pleasure,  and  knowing  that  McNutt  was  in 
great  need  of  the  money,  he  withholds  his  election,  keeping  the  other  party  in 
suspense,  till  he  finda  the  land  had  risen  in  value  fifteen  hundred  dollars,  or 
more,  then  he  comes  forward  and  demands  a  conveyance  for  the  trifling 
consideration  of  thirty  or  forty  dollars.  At  this  time  the  property,  in  the 
hands  of  the  present  holder,  is  estimated  at  many  thousand  dollars.  The 
claim  is  certainly  unreasonable,  and  one  that  no  court  of  equity  can,  or  ought 
to  sustain. 

The  clcdm  of  the  complainant  to  a  specifick  performance  on  the  contract^ 
without  the  letters,  or  on  the  letter  considered  as  a  waiver  of  laches  and  a 
revival  of  the  contract,  will  be  fully  met  and  rebutted  by  the  doctrine  in 
Benedict  v.  Lynch.  (1  John  Ch.  Rep.  372.)  In  that  case  the  learned  Chan- 
cellor lays  it  down  as  an  acknowledged  rule  in  courts  of  chancery,  that  when 
the  party  who  applies  for  a  specifick  performance,  has  omitted  to  execute  his 
part  of  the  contract  by  the  time  appointed  for  that  purpose,  without  being 
able  to  assign  any  sufiicient  justification  for  his  delay,  and  when  there  is 
nothing  in  the  acts  or  conduct  of  the  other  party  that  amounts  to  an  acquies- 
cence in  that  delay,  the  court  will  not  compel  a  specifick  performance.  He 
adds,  that  in  the  case  before  him  the  purchaser  had  paid  nothing,  but  suffered 
defaults  to  accumulate  from  year  to  year,  as  if  he  had  forgotten  that  he  was 
under  any  obligation  to  pay,  and  that  if  the  land  had  not  risen  in  value,  there. 
was  no  reason  to  believe  that  the  plaintiflT  would  ever  have  attempted  to  raise 
the  money.  In  that  case  the  last  instalment  was  not  due  when  the  plaintiff 
tendered  the  whole  purchase  money  and  filed  his  bill,  yet  the  Chancellor 
declared  there  was  a  gross  negligence  on  the  part  of  the  plaintiff,  that  took 
away  his  claim  to  assistance. 

In  the  case  before  this  court,  the  default  is  much  moro  striking — ^is  wholly 
unaccounted  for,  and  has  not  been  acquiesced  in;  for  should  the  letter  of  1802 
be  considered  as  a  waiver  of  the  former  laches,   it  was  on  the  condition  of 
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immediate  payment,  and  no  inference  can  bo  drawn  from  it  in  favor  of  a  delay, 
yet  the  plaintiff  reeted  till  1806,  and  thereby  incurred  a  greater  default  than 
had  taken  place  before  the  letter  was  written,  or  than  existed  in  the  case  just 
referred  to. 

Another  queiti<m  arising  from  the  testimony  is,  whether  the  act  of  the 
comj^aiaanty  in  taking  the  warrant  out  of  the  office  and  enclosing  it  to  McNutt, 
ean  vary  the  case.  It  certainly  ciumot,  because  in  the  first  place  it  was  done 
before  the  c<mtract  was  made,  and  formed  no  part  of  the  conaderation;  and 
secondly,  because  it  was  attended  with  no  expense,  and  the  labor  was  so  incon- 
siderable that  no  pecuniary  value  can  be  affixed  to  it. 

The  next  and  last  question  which  the  evidence  presents  on  this  branch  of  the 
case,  is,  whether  the  complainant  can  claim  any  thing  in  consequence  of  the 
payment  of  the  fifty  dollars  by  Arbuckle  for  the  privilege  of  his  choice  of 
tracts. 

It  will  be  recollected  that  this  transaction  took  place  in  October,  1801,  more 
than  a  year  after  the  forfeiture  of  the  contract,  and  ahnost  a  year  before  the 
letter  of  Sept.  1802,  was  written.  A  moment's  reflection,  therefore,  will 
show  that  it  cannot  affect  the  case. 

It  is  not  necessary  to  notice  the  conversation,  in  January,  1606,  between 
the  witness,  Isaac  Hutcheson,  and  McNutt,  as  it  amounts  to  nothing  more 
than  a  proposition  for  a  compromise,  without  acknowledging  any  right  in  the 
complainant  or  any  obligation  on  McNutt.  On  the  contrary,  it  denies  the 
existence  of  such  a  right.  A  man  may  offer  to  buy  peaoe  on  any  terms, 
and  shall  not  afterwards  be  held  to  his  proposition  if  it  be  rejected  at  [the 
time- 
On  the  whole  it  appears  manifestly  that  the  complainant  is  not  entitled  to  a 
specific  performance  of  the  contract  of  Dec.  1799,  and  that  that  contract 
ought  to  be  delivered  up  and  cancelled. 

Our  attention  will  now  be  directed  to  the  contract  made  in  July,  1801. 
We  have  seen  that  this  contract  was  for  the  conveyance  of  two  hundred  acres 
of  land,  on  this  express  condition,  that  a  certain  warrant  therein  described 
should  be  put  in  the  possession  of,  and  secured  to  James  Thompson  or  his  heirs; 
but  if  this  should  not  be  done,  that  the  contract  should  be  void  and  of  na 
efiect-  The  complainant  alleges  in  his  bill,  that  the  warrant  was  procured  by 
him,  and  put  into  the  possession  of  Thompson;  but  from  his  own  testimony  it 
appears  that  the  allegation  is  not  literally  true.  As  evidence  to  this  point,  he 
has  relied  on  the  letters  of  McNutt  and  Stewart,  which  state  very  clearly  that 
die  warrant  was  obtained  by  the  labor,  and  at  the  expense  of  McNutt  and 
Thompson,  and  that  the  complainant  paid  the  bill  of  Thompson's  expenses  after 
die  warrant  had  been  obtained.  The  same  fact  is  clearly  dedueed  from  the 
deposition  of  Stewart,  also  relied  on  by-the  complainant.  If  his  right,  there- 
fore,  to  a  performance  of  this  contract,  were  to  depend  entirely  on  his  owa 
performance  of  the  condition,  he  would  unquestionably  fail;  but  as  McNutt 
and  Thompson  havoi  both  acquiesced  in  the  failure,  and  have  called  on  the 
plaintiff  for  the  money  expended  by  Thompson,  and  as  in  consequence  of  this 
acquiescence  and  demand  he  paid  the  money  in  1802,  and  by  so  doing  actually 
performed  what  the  parties  consented  to  receive  as  a  substitute  for  a  literal 
performance,  it  would  seem  from  the  doctrine  in  the  cases  above  referred  to> 
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that  neither  McNutt  nor  his  heirs  can  now  avail  themselves  of  a  technical 
breach.  It  is  a  circumstance  of  weight,  that  there  was  neither  backwardness 
nor  delay  on  the  part  of  Hutcheson  after  the  proposition  of  1802,  but  that  he 
promptly  paid  the  money  which  the  parties  had  agreed  to  accept  as  a  commu- 
tation for  a  literal  performance. 

The  defendants  have  offered  the  deposition*  of  Henry  Banks,  to  whom  the 
warrant  had  been  assigned,  by  Hutcheson,  and  in  whose  hands  it  was  when 
this  contract  was  entered  into.  The  object  of  this  testimony  was  to  shew,  that 
although  Thompson  has  been  put  in  possession  of  the  warrant,  it  has  not  been 
secured  to  him  or  his  heirs,  agreeably  to  the  letter  of  contract.  The  witness 
states  that  the  warrant  in  question  was  sent  by  him  to  Cuthbert  Banks,  of 
Lexington,  by  whom  it  was  handed  over  to  Thompson,  on  an  agreement  that 
he  should  have  it  located,  without  prejudice  to  the  claims  of  the  witness,  and 
that  whatever  right,  if  any,  the  witness  might  have  acquired,  by  the  assign^i 
ment  of  Hutcheson,  should  be  secured  to  him.  It  does  not  appear  that  Hutch- 
eson had  an  interest  in  the  warrant,  or  an  authority  to  sell  it,  and  it  would  seem 
from  the  deposition,  that  Mr.  Banks  did  not  place  much  confidence  in  the 
goodness  of  his  titie,  for  one  of  the  reasons  which  induced  him  to  send  the 
warrant  to  C.  Banks,  was  to  procure  an  assignment  from  Thompson,  who,  it 
appears,  refused  to  make  an  assignment,  and  denied  the  power  of  Hutcheson 
to  sell.  But  it  is  not  necessary  here  to  investigate,  or  settle  the  right  of  Henry 
Banks,  nor  would  it  he  proper  to  do  so.  It  is  enough  to  know,  that  Thompson 
was  put  in  possession  of  the  warrant — ^that  he,  or  his  assignees,  are  in  the 
peaceable  enjoyment  of  the  land,  and  that  no  claim  has  been  set  up  against  it, 
or  against  him  or  his  heirs,  on  account  of  it  for  more  than  twenty  years. 
Nothing,  therefore,  can  be  gathered  from  this  testimony  that  can  destroy  the 
right  of  the  complainant,  under  the  contract  of  1801V  Bnt  as  it  is  a  rule 
recognized  in  all  courts  of  equity,  that  he  who  asks  for  equity  shall  do  equity, 
and  as  in  consequence  of  the  negligence  of  the  complainant,  McNutt  has  been 
put  to  trouble  and  cost,  for  which  he  has  received  no  remuneraticm,  it  is  both  just 
and  reasonable  that  the  amount  of  this  claim  should  be  ascertained  and  paid 
before  the  defendants  are  required  to  execute  a  conveyance.  A»  the  contract 
calls  for  no  particular  tract  of  land,  but  for  two  hundred  acres  of  second  rate 
land,  within  the  tract  set  apart  for  the  officers  and  soldiers  of  the  Vir^nia 
line,  or  continental  establishment,  the  defendants  are  at  liberty  to  designate 
any  tract,  of  the  quality  described,  within  that  district,  of  which  their  father, 
James  McNutt,  died  seized,  and  to  which  it  is  in  their  power  to  make  such  a 
conveyance  as  is  required  by  the  contract;  but  if  there  be  no  such  land  within 
their  power,  and  assets  have  come  to  their  hands  sufficient  for  the  purpose, 
let  them  procure  the  land,  or  pay  to  the  complainant  the  value. 

A  reference  ought  to  be  made  to  the  master  commissioner,  to  ascertain  tend 
report  the  value  of  the  trouble  and  cost  of  McNutt,  to  be  paid  by  the  com- 
plainant, and  whether  the  defendants  can  make  a  good  title  to  two  hundred 
acres  of  land,  such  as  is  described  in  the  contract;  and  if  not,  and  assets  hftve 
come  to  thdr  hands,  sufficient  for  the  purpose,  what  sum  they  ought  to  pay  as 
the  value  thereof,  and  all  further  directions  stayed  till  the  coming  in  of  the 
report. 
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LESSEE  OF  PATRICK  v.   OOSTEROUT. 

Judges  McLEAN  and  BURNETT. 

1822. 

A  Sftle  of  real  estate,  upon  execution,  without  appraisement,  is  void. 
[Omtra^  3  Hammond^  137.    Lcitec  of  ^llen  v.  Parish.'] 

The  leasee  of  the  plaintifT  claimed  under  a  sheriff's  deed.  In  the  year  1815, 
Norman  Patrick  obtained  a  judgment  in  the  court  of  common  pleas,  against 
Gosterout,  and  took  out  execution,  which  was  levied  on  one  hundred  acres  of 
land  belonging  to  the  defendant.  The  sheriff  returned  an  appraisement  which 
did  not  identify  the  land  in  any  other  manner  than  by  stating  the  same  to  be 
"one  hundred  acres  of  land  where  G.  Oosterout  lived."  It  did  not  appear 
by  the  appraisement  that  the  freeholders  were  sworn. 

Two  questions  were  submitted  to  the  court:  Firsts  Is  it  necessary  under 
a  sheriff's  deed  to  exhibit  the  appraisement?  Second,  Is  the  return  of  the 
appraisement  sufficient? 

L.  and  C.  Cowles,  for  plaintiff.     Swatiy  for  defendant. 

Opinicn  of  the  Churt. 

The  question  presented  in  this  case  is  an  important  one,  as  it  may  involve 
property  to  a  large  amount;  but  we  are  not  at  liberty  to  dispense  with  a 
legislative  provision,  whatever  may  be  the  consequence  of  enforcing  it.  It  is 
our  duty  to  enquire  what  the  law  is  in  this,  as  in  every  other  case,  and  having 
ascertained  it,  we  cannot  turn  to  the  right  hand  or  to  the  left.  The  incon- 
venience or  hardship  of  the  case  we  cannot  remedy,  however  we  may  regret 
it.  The  defendant's  counsel  have  placed  the  question  on  its  true  ground,  that 
a  man  cannot  be  legally  deprived  of  hLs  estate  unless  the  provisions  of  the  law 
by  which  it  is  taken,  are  substantially  pursued.  The  objection  to  the  plain- 
tiff's title  is,  that  the  appraisers  were  not  sworn.  It  is  contended  that  this  was 
a  necessary  step  in  the  proceedings,  and  that  it  ought  to  have  been  returned 
by  the  officer. 

The  statute  puts  it  beyond  all  doubt  that  the  "inquest  shall  return  on  oath 
or  afcmation  to  the  sheriff,"  &c.  The  officer  cannot  be  said  to  have  caused 
an  appraisment  to  be  made  unless  the  oath  has  been  administered  and  a 
certificate  of  the  fact  accompanies  the  return.  Froift  the  statute  it  would  seem 
that  the  ministerial  act  of  the  sheriff  ceases,  so  far  as'it  respects  the  appraisers 
when  he  has  assembled  them.  It  does  not  appear  to  be  any  part  of  his  duty' 
by  the  law  under  consideration,  to  swear  or  affirm  the  inquisitors,  or  to  cause 
it  to  be  done.  It  would  be  a  fair  construction  of  the  law,  that  the  appraisers 
themselves  should  take  an  oath  before  some  judicial  officer,  and  whether  the 
same  should  be  certified  by  the  person  who  administered  it  or  by  the  apprais. 
ers,  this  court  would  deem  immaterial.  Such  seems  to  have  been  the  decisi<M> 
in  th^  case  of  ArikerUm  v.  Jones,  cited  at  the  bar.    The  court  there,  in 


1  HAMMOND,  27.  21 

speaking  of  the  mode  of  making  return  of  the  appraisment,  as  it  regards  the 
oath  of  the  inquest,  says:  "It  is  true,  he  may  return  it,  [the  justice's  certifi- 
cate,] but  we  think  he  may  also  return  it  in  substance."  "That  he  has  done 
in  this  case,  and  such  a  course  is  warranted  here  both  by  precedent  and 
practice."  We  accord  with  the  opinion  expressed  by  the  court  of  New 
Hampshire.  The  court  ought  not  to  require  evidence  of  every  minute 
circumstance,  from  the  execution  to  the  sheriff's  deed;  but  they  cannot  dispense 
with  the  substantial  requisitions  of  the  statute.  Amongst  these  undoubtedly 
the  oath  of  the  appraisers  is  not  the  least  important.  The  duties  of  the 
appraisers  are  not  merely  ministerial:  they  have  the  stamp  and  character  of 
judicial  proceedings,  and  those  too  of  vital  importance  to  the  community.  The 
appraisement  of  real  property,  in  a  state  like  ours,  before  it  can  be  subjected 
to  sale  for  the  discharge  of  debts,  is  highly  beneficial,  not  only  for  the  security 
of  debtors,  but  of  creditors  also.  This  is  not  a  question  of  policy  merely:  it  is 
one  however  upon  which  the  court  may,  and  in  some  cases  must,  exercise  a  , 
sound  discretion.  But  in  the  absence  of  testimony  we  are  now  called  upon 
to  presume  that  the  appraisers  made  their  return  upon  oath.  Might  not  the 
court,  with  equally  legal  propriety,  dispense  with  the  appraisement  altogether? 
Might  we  not  as  well  presume,  on  the  exhibition  of  a  sheriff's  deed,  that  there 
has  been  a  judgment  and  an  execution?  Under  our  statute  a  sale,  without  any 
appraismenty  would  be  clearly  void.  The  authority  to  transfer  the  fee  by 
operation  of  law,  is  a  mere  statutory  provision.  This  authority,  in  Ohio, 
is  limited  and  conditional.  1.  The  estate  must  be  appraised  on  oath.— - 
2.  It  must  sell  for  two-thirds  of  the  appraised  value.  These  are  conditions 
which  must  appear  to  the  court  to  have  been  complied  with  before  they  have 
any  authority  to  ratify  a  sale. 

It  is  insisted  that  the  party  injured  is  not  without  remedy.  It  is  said  he  may 
sue  the  sheriff  and  recover  all  that  has  been  lost  by  the  officer's  negligence  or 
imsfeasance.  With  this  question  we  have  no  concern  in  the  present  case,  but 
admitting  an  action  would  lie  against  the  sheriff  because  the  appraisersvdid  not 
make  their  return  on  oath,  the  remedy  would  be  frequently  inadequate.  The 
court  however  are  of  opinion  that  the  sheriff  has  no  controul  over  the  apprais. 
ers.  He  appoints  them  indeed;  but  it  is  not  his  duty  to  swear  them  or  cause 
it  to  be  done,  nor  does  there  appear  to  be  any  authority  given  him  by  law  to 
coerce  them  into  a  performance  of  duty.  But  be  this  as  it  may,  a  power 
limited  and  conditional  must  be  carefully  pursued.  Some  things  may  be 
presumed  in  favor  of  a  purchaser;  but  he  must  see  that  the  authority  under 
which  he  purchases  has  been  substantially  pursued.  The  vendor  must  have 
authority  to  sell,  or  the  purchaser  takes  nothing. 

It  is  not.  necessary  in  this  particular  case  to  decide  whether  this  defect  in  the 
return  of  the  appraisement  might  be  supplied  by  parol  evidence.  The  counsel 
for  the  plaintiff  suggested  at  last  term,  that  he  would  endeavor  to  procure  such 
testimony.  None  such  has  been  offered,  and  we  are  informed  that  none  exists. 
Hard  as  the  case  may  appear  on  the  part  of  the  purchaser  who  has  paid  his 
money,  the  law  constrains  us  to  say  he  can  take  nothing  by  his  purchase.— 
We  are  of  opinion  that  the  appraisment  constitutes  an  essential  part  of  the 
proceedings  in  the  sale  of  lands  under  an  execution,  and  unless  the  appraisers 
are  sworn,  the  appraisment  is  void. 

h^t  the  judgment  be  entered  upon  the  verdict. 
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BUTTLES  V.   CARLTON,  ET  AL. 

JuooEs  McLEAN  and  BURNETT. 

1822. 

The  prison  bounds  as  established  by  the  Court  of  Common  Pleas  in  pursuance  of  the  Statute, 
aie  to  be  considered  as  an  extension  of  the  four  walls  of  the  prison  and  while  the  prisoner  is 
within  these  limits,  he  is  to  every  legal  intent  a  prisoner,  and  as  such  entitled  to  support  under 
12th  Sec.  of  the  act  for  the  relief  of  insolvent  debtors. 

The  Plaintiff  in  Execution  is  not  bound  to  furnish  lodgings  to  the  defendant  while  within  the 
limits,  though  he  makes  oath  that  he  is  unable  to  support  himself. 

It  was  an  action  of  debt  upon  a  prison  rules  bond,  and  came  before  the 
court  upon  a  case  stated  as  follows:  The  defendant  Carlton  was  in  custody 
upon  a  CO.  aa.  at  the  suit  of  the  plaintiff,  and  executed  the  bond  upon  which 
the  suit  was  brought,  for  remaining  in  custody  within  the  rules  of  the  prison — 
and  upon  its  being  approved  of  by  two  justices,  as  required  by  law,  Carlton 
was  admittad  the  prison  rules.  Being  thus  within  the  prison  rules,  he  made 
affidavit  that  he  was  unable  to  support  himself  in  prison,  a  copy  of  which 
was  served  upon  the  plaintiff's  agent.  Carlton  claimed  that  the  plaintiff 
was  bound  to  supply  him,  not  only  with  provision,  but  with  lodgings  also. 
The  agent  proffered  to  furnish  meat  and  drink;  the  prisoner  insisted  upon  a 
bed  also,  which  he  frequently  called  for  and  was  refused.  Considering  that 
the  refusal  of  a  bed  was  a  refusal  to  furnish  support  according  to  the  statute, 
Carlton  went  out  of  the  prison  rules?  And  the  action  is  brought  to  charge 
him  and  his  securities. 

Opinion  of  Judge  Bubnet. 

Two  questions  have  been  submitted  in  the  argument  of  this  case.  First, 
was  the  defendant,  Carlton,  entitled  to  support  after  he  was  relieved  from 
close  c;onfinement,  and  admitted  to  the  privilege  of  the  bounds?  Secondly,  if 
entitled  to  support,  was  he  to  be  furnished  with  bedding  at  the  expense  of 
the  plaintiff? 

On  the  first  question  we  are  of  opinion  that  the  prison  bounds,  established 
by  the  Court  of  Common  Pleas  in  pursuance  of  the  statute,  are  to  be  consid- 
ered as  an  extension  of  the  four  walls  of  the  prison,  and  that  while  the  prisoner 
is  within  these  limits,  he  is  to  every  legal  intent  a  prisoner,  and  as  such  entitled 
to  claim  the  support  given  by  the  12th  section  of  the  act  for  the  relief  of 
insolvent  debtors. 

It  is  true  that  the  bond  is  in  the  name  of  the  plaintiff,  but  it  is  delivered 
to  the  Sheriff,  and  the  condition  of  it  is,  'Hhat  the  prisoner  shall  continue 
safely  in  the  custody  of  the  jailer,  within  the  limits  of  the  prison  bounds.'* 
This  language,  we  apprehend,  cannot  be  mistaken.  It  represents  the  obligor 
as  a  prisoner,  in  the  custody  of  the  jailer,  within Jhe  limits;  and^if  a  prisoner, 
he  may  take  the  oath  prescribed,  and  thereby  charge  the  plaintiff  with  his 
support.    The  language  of  the  law  is,  'Uhat  when  a  person  imprisoned  for  debt, 
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either  on  mesne  process,  or  on  capias  ad  saHsfaciendumy  shall  be  unable  to  sup- 
port  himself  in  prison,  and  haying  made  oath  to  that  effect"  &c.  ''the  plaintiff 
shall  stand  chargeable,"  &c«  The  only  enquiry  then  is,  was  &e  defendant, 
Cariton,  imprisoned  for  debt?  If  he  was,  he  was  entitled  to  support;  and  if  that 
support  was  not  afforded,  he  had  a  right  to  leave  the  prison  bounds,  or  in  the 
laz^^age  of  the  law,  "to  be  immediately  set  at  liberty."  We  are  clearly  of 
opinion,  that  he  was  a  person  imprisoned  for  debt  within  the  meaning  of  the 
statute,  and  that  he  had  a  right  to  take  the  oath*  This  is  the  only  inference  to 
be  drawn  from  the  statute,  or  from  the  bond,  by  which  he  is  to  continne  safely 
a  prisoner  in  the  custody  of  the  jailer.  While  he  so  continues,  he  must,  ex  vi 
lemmu,  be  imprisoned,  and  consequently  be  entitled  to  claim  the  support 
allowed  by  the  statute. 

It  is  certainly  natural  to  suppose,  that  a  person  enjoying  the  privileges  of  the 
limits  would,  in  ordinary  cases,  be  able  to  provide  for  his  own  support;  but  this 
is  not  always  the  case,  as  where  poverty  is  connected  with  sickness,  oi  other 
personal  disability.  The  construction  contended  for  would  leave  such  persons 
to  perish,  or  procure  subsistence  from  the  hand  of  charity.  Such  could 
not  have  been  the  intention  of  the  legislature:  it  must  have  been  their  design 
to  provide  for  persons  so  circumstanced,  whether  on  the  limits  or  in  close  con- 
finement. 

On  the  second  question,  we  are  of  opinion  that  the  plaintiff  was  not  bound  to 
furnish  the  defendant  with  lodgings.  This  conclusion  seems  to  follow  from  the 
determination  of  the  former  question.  As  that  pre-supposes  him  to  be  a  pris- 
oner, in  the  custody  of  the  jailer,  he  must  be  entitled  to  his  lodgings  within  the 
prison.  This  privilege  the  jailer  cannot  deny  him,  as  the  prison  is  provided 
at  the  expense  of  the  county,  for  the  reception  and  accommodation  of  all  per* 
sons  committed  by  legal  authority.  As  a  person  in  custody  on  final  process, 
after  he  has  obtained  the  privilege  of  the  limits,  is  bound  to  continue  a  true 
prisoner  in  the  custody  of  the  jailer,  it  would  seem  to  follow  that  he  does  not 
lose  the  right  of  lodging  within  the  jail.  On  the  contrary*  the  spirit  of  the 
provision  would  rather  require  that  all  persons  within  the  limits  should  return  at 
night  to  the  prison,  as  their  common  lodging  place,  though  we  do  not  mean  to 
say  that  the  practice  which  has  heretofore  prevailed  in  this  respect  should  be 
altered.  In  many  cases  it  is  an  indulgence  of  great  value,  to  permit  persons 
on  the  limits  to  lodge  without  the  prison,  and  the  feelings  of  humanity  must  sup- 
press every  desire  to  deny,  or  curtail  that  indulgence.  All  we  mean  to  say  is, 
that  they  have  a  right  to  repair  to  the  jail,  as  their  common  lodging  place.  The 
case  in  hand  requires  us  to  go  no  further,  and  we  feel  no  disposition  to  do  so. 

In  the  formation  of  these  statutes,  the  rights  of  creditors  have  not  been  over- 
looked, nor  can  the  court  disregard  them  in  any  construction  which  it  may  be 
necessary  for  them  to  give.  The  words  of  the  statute,  subjecting  the  creditor  to 
the  support  of  his  debtor,  are,  ''he  shall  stand  chargeable  with  ^his  support." 
In  construing  these  words,  we  are  not  disposed  to  go  beyond^  their  import,  and 
most  certainly  they  cannot  require  the  plaintiff  to  provide  that  which  has  been 
already  provided.  The  county  has  furnished  lodgings;  it  was  not  therefore 
necessary  for  the  plaintiff  to  provide  them,  and  we  cannot  believe  that  the 
legislature  intended  to  impose  on  him  an  unnecessary  burden.  In  construing 
these  words  we  must  look  to  the  situation  of  the  prisoner,  and  to  the  wants  and 
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privadoiifl  that  attend  it.  Food  and  lodging  seem  to  be  embraced  in  the  tenn 
mtpporty  and  we  should  have  no  hesitation  in  saying,  that  they  were  both 
chargeable  on  the  plaintiff,  had  neither  of  them  been  provided  by  law;  but  as 
lodging  has  been  provided,  it  would  be  implicating  the  prudence  of  the  legisla- 
ture, and  imposing  an  unnecessary  burden  on  the  plaintiff  to  give  that  construe- 
to  the  term.  What  the  law  has  provided,  the  plaintiff  cannot  be  required  to 
provide* 

It  is  the  opinion  of  the  court,  that  the  plaintiff  was  bound  only  to  make  an 
arrangement  with  the  jailer  to  fnmish  the  plaintiff  regularly  with  his  food,  and 
having  done  so  in  this  instance,  he  provided  all  the  support  he  was  chargeable 
with  by  the  statute;  consequently,  the  defendant  lefl  his  prison  bounds  in  his  own 
wrong,  and  the  plaintiff  must  be  entitiled  to  judgment. 


BANK  OF  MOUNT  PLEASANT  v.  POLLOCK. 
Judges  PEASE  and  SHERMAN. 
1823. 

Special  Bail  are  not  liable,  where  the  principal  dies  after  the  return  of  the  ea.  ta.  non  e^t^  and 
before  the  retam  of  the  first  set,  fa.  executed,  or  second  nihil. 

The  Bail  are  discharged  by  the  death  of  the  principal.  The  English  rule,  that  if  the  principal 
die  after  the  return  of  the  eo,  <a.  rum  est,  the  bail  are  charged,  has  not  been  adopted  by  the 
legislature,  and  the  court  have  no  authority  to  insert  it  by  interpolation. 

The  plaintiffs  in  this  case  had  obtained  a  judgment  against  Joseph  Mc 
Kaughey,  in  the  common  pleas  of  Belmont  county.  They  sued  out  a  capias 
ad  satisfaciendum,  upon  which  the  sheriff  returned  not  found.  They  then  sued 
out  a  scirie  facias  against  Robert  Pollock,  which  was  returned  nihil;  and  a  second 
scirie  facias,  was  sued  out,  and  returned  executed.  Robert  Pollock  appeared  at 
the  return  of  the  second  scire  facias,  and  pleaded,  that  after  the  return  of  the  ca* 
»a,  "not  found,"  and  before  the  return  of  the  first  sci,  fa,  "nihil,"  Joseph  Mc- 
Kaughey  departed  this  life-  To  this  plea  the  plaintiffs  demurred.  Robert  Pol- 
lock deceased  before  the  demurrer  was  argued,  and  his  administrators  appeared 
and  were  made  dcfcndants- 

The  cause  was  argued  in  the  common  pleas  of  Belmont  by  Beehe  for  the 
plaintiffs,  and  Hammond  for  the  defendants.  Judgment  was  given  upon  the 
demurer  for  the  defendants,  and  the  plaintiffs  appealed  to  the  supreme  court. 

It  was  again  argued  in  the  Supreme  Court,  at  October,  1823,  before  Judges 
Pease  and  Sherman,  by  the  same  counsel.  The  court  was  asked  by  Mr.  Beebe^ 
on  the  part  of  the  plaintiffs,  to  reserve  the  case  for  decision  at  Columbus,  but 
they  were  of  opinion  that  it  was  unnecessary. 

* 

By  the  Court. 

Our  statute  dcclates  that  the  bail  shall  be  discharged  by  surrendering  the 
principal  upon  the  return  of  the  first  scire  facias  ^^exectUed"  or  the  second 
^^nihil."  This  is  the  rule  of  the  English  courts.  It  is  however  one  principle 
of  this  rule,  as  established  in  England,  that  if  the  principal  die  after  the  return 
of  the  cfl.*a.  non  est,  the  bail  is  charged.     It  is  maintained  for  the  plaintiffs, 
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that  as  the  legislature  has  adopted,  in  substance,  the  English  rule  as  to  the 
period  at  which  a  surrender  shall  discharge  the  bail,  they  have  adoi^ed  Aat 
rule  in  all  its  parts — ^so  that  if  the  principal  die  after  the  return  of  the  C(U  ttu 
non  est,  the  bail  cannot  be  exonerated.  The  court  are  of  a  difierent  opiaioii. 
The  statute  gives  to  special  bail  the  absolute  right  to  be  discharged,  upon  the 
Burrender  of  the  principal,  at  either  of  the  periods  specified.  The  death  of 
the  principal  cannot  prejudice  this  right.  The  bail  do  not  undertake  for  tfi« 
life  of  the  principal;  but  for  his  surrender  if  alive.  They  are  discharged  by 
his  death.  The  limitation  of  the  English  rule  is  not  adopted  by  the  legisAature, 
and  the  court  have  no  authority  to  insert  it  by  interpretation. 
Judgment  for  the  defendant. 


ORR  V.  BANK  UNITED  STATES,  ET  AL. 
Bbfohb  all  the  Judges. 
1821. 

A  corparaiion  cannot  be  sued  iii  an  action  of  assault  and  battery ,  nor  can  a  corpoiation  b« 
Joined  in  such  action  with  other  defendants.    In  case  of  such  joinder  the  defendants  may  denrarr. 


jKtng  and  Atkinson^  for  plamtifT. 

Opinion  of  the  court  by  Judge  Buricet,  delivered  Dec.  term,  1Q92. 

This  is  an  action  for  an  assault  and  battery,  and  false  imprisonment.  Tiie 
declaration  is  filed  in  the  common  form,  charging  the  defendants  jointly  with  tiie 
commission  of  the  trespass,  as  though  they  were  all  natural  persons.  The 
defendants  have  demurred  generally.  On  the  argument  two  principal  que8« 
tions  were  raised  and  discussed. 

1.  Whether  a  corporation  aggregate  is  liable  to  be  sued  by  its  coirp(nrat# 
name,  in  an  action  of  trespass  for  an  assault  and  battery,  and  fake  imprisoa* 

ment. 

2.  Whether,  if  they  be  not  so  liable,  the  defendants,  Creighton  and  Dumit 

can  take  advantage  of  the  joinder  on  this  demurrer. 

On  the  first  question,  ChUly  has  been  cited  (1  voL  66)  where  he  saya, 
corporations  may  be  sued  in  that  character,  in  many  instances,  for  damages 
arising  from  neglect  of  duty  imposed  on  them  by  particular  statutes,  but  they 
cannot  in  general,  be  sued  in  that  character,  in  trespass,  or  replevin.  Thd 
action  must  be  brought  against  each  person  hy  name,  who  commits  the  tort. 

la  8  East,  230,  Lawrence,  justice,  says,  trespass  does  not  lie  againtt  m 
corporation.  Thorp,  justice,  says,  trespass  does  not  lie  against  a  corpotatiaii 
aggregate  by  its  corporate  name,  for  a  capias  and  exigent  do  not  lie  against  it» 
(22  Ass»  67.)  A  corporation  cannot  beat  nor  be  beaten,  nor  commit  treason, 
or  felony,  nor  bo  outlawed,  &c.  (21  Edw.  4,  7,  12,  27,  67.)  They  oamuA 
be  assoigned,  (1  Bac.  ah.  507.)  nor  outlawed,  (10  Co.  82.)  nor  attacdied, 
{Bay,  152.)  no  replevin  lies]^against  them  by  the  name  of  their  corp<niatiaos, 
(Brotsml.  175.)  They  cannot  be  declared  against  in  custody.  (6  Jfoei.  168.) 
They  are  not  indictable,  though  the  particular  members  are.  ^12  Mod.  W9.) 
They  cannot  sue  as  a  common  infonpgr*  (2  Stra.  1241.)  For  torts  they  must 
be  sued  individually.  {SaJk.  192.)  Trespass  does  not  lie  against  a  corpora- 
tion, but  against  its  members.     (4  Com.  franchise  F.  19. 

5. 
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A  corporation  cannot  commit  a  trespass^but  by  their  writing  under  their 
seal.  (Vin»  Ah.  Cap,  K.  22.)  Trespass  does  not  lie  against  commonalty,  but 
•hall  be  against  the  persons,  by  their  proper  names,  for  capias  and  exigent 
lie  not  against  commonalty.  (lb,  P,  2)  Trespass  does  not  lie  against  a 
corporation,  viz.  by  the  name  of  corporation,  but  against  the  persons  who  did 
it,  by  their  proper  names,  for  capias  and  exigent  do  not  lie.  {lb,  2,  15.)  As 
outlawry  does  not  lie  against  an  aggregate  corporation,  therefore  trespass  does 
not  lie  against  them,  for  a  capias  and  exigent  do  not  go.  (2  SeU,  149.  2  Imp, 
675.  Bro,  Corp,  43.)  A  corporation  can  neither  maintain,  nor  be  made 
defendant  to  an  action  of  battery,  or  such  like  personal  injuries,  for  a  corpora, 
tion  can  neither  beat,  nor  be  beaten,  in  its  body  politic.  (1  Blac,  Com,  503.) 
It  appears  also  that  the  civil  law  ordains  (in  conformity  with  this  rule)  that  for 
the  misbehaviour  of  a  body  corporate,  the  directors  only  shall  be  answerable 
in  their  personal  capacities.  Wooddison,  in  his  lecture  on  corporations,  (1 
vo/.  494.)  is  very  clear  and  explicit  on  the  subject.  He  says,  ^^it  is  incident 
to  all  bodies  politic,  to  sue  and  be  sued,  by  their  name  of  incorporation,  but  it 
is  manifest  that  this  must  be  restricted  to  particular  actions;  thus  corporations 

can  neither  be  plaintiffii  nor  defendants  in  actions  of  assault  and  battery." 

• 

The  case  in  12  John,  227,  cited  by  the  plaintiff,  shows  that  the  law  ih 
relation  to  the  liability  of  corporations,  is  so  changed  by  the  course  of  modem 
decisions,  that  they  are  now  held  responsible  on  promises,  express,  or  implied, 
and  that  assumpsit  may  be  maintained  against  them  on  such  promises.  But 
because  the  law  has  been  changed  in  relation  to  contracts,  it  does  not  follow 
that  it  is  also  changed  in  relation  to  torts,  so  as  to  render  a  corporation  liable, 
generally,  to  actions  of  trespass,  or  for  other  torts,  by  persons  not  belonging 
to  the  body  corporate,  at  least  without  showing  that  they  were  done  by  an  au- 
thority  from  them,  granted  in  pursuance  of  their  charter.  In  short,  the  only 
question  decided  in  that  case  was,  that  a  corporation  may  make  a  valid  con- 
tract, not  under  seal;  and  this  point  being  settled,  there  was  no  incongruity  or 
falsity  apparent  in  the  declaration,  and  therefore  the  court  very  properly 
decided  that  they  would  not  stop  and  enquire,  in  that  stage  of  the  proceedings, 
whether  the  contract  was  made  in  such  manmer,  or  by  such  persons  as  to  be 
binding  on  the  defendants.  The  objection  in  that  case  was  taken  on  the  broad 
ground  that  assumpsits  will  not  lie  under  any  circumstances,  against  a  corpo- 
ration, but  the  court  having  shown,  very  clearly  that  the  position  was  not 
tenable,  overruled  the  demurrer  without  further  enquiry:  and  it  may  be 
remarked,  that  the  reasoning  of  the  court  is  confined  exclusively  to  matters  of 
contract.  The  same  observation  may  be  made  respecting  the  case  of  the 
Bank  of  Cohmbia  v,  Patterson,  (cited  from  7  Crariy  299.)  which  was  an  action 
of  aasumpsit  [for  work  and  lar>or.  Various  questions  arose  in  the  progress  of 
that  cause;  none  of  them;  however,  having  a  direct  bearing  on  the  case  now 
before  the  court.  The  point  most  analogous  was,  that  whenever  a  corporation 
ii  acting  wiithin  the  scope  of  the  legitimate  purposes  of  its  institution,  all  parol 
contracts  made  by  its  authorised  agents,  are  express  promises  of  the  corpora- 
tion,  and  all  duties  imposed  on  them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises  for  the  enforcement  of  which  an  action  may 
well  lie. 

The  case  of  Dunn,  v,  the  Rectory  ^c.  of  St.  Andrew's  churchy  (14  John. 
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118.)  was  also  assumpsit  for  work  and  labor.     The  only  question  agitated 

was,  whether  an  action  of  assumpsit  on  an  implied  promise,  can  be  maintained 

against  a  corporation,  which  was  decided  affirmatively,  on  the  authority  of 

the  two  cases  just  considered. 

Much  reliance  has  been  placed,  by  the  plaintiff,  on  the  case  of  Riddle  v. 

the  proprietors  of  the  locks  and  canals  on  Merrimack  river,  (7  Mass.  Rep.  169.) 

This  was  an  action  on  the  case,  for  not  sufficiently  opening  and  keeping  in 

repair  a  certain  canal,  by  reason  of  which  the  rail  of  the  plaintiff  grounded^ 
in  attempting  to  pass  it,  and  was  damaged.     A  verdict  was  rendered  for  the 

plaintiff,  and  a  motion  for  a  new  trial  having  been  overruled,  a  motion  was 
made  in  arrest  of  judgment,  on  the  ground  that  at  common  law  no  action 
lies  against  a  corporation  for  a  tort,  because  among  other  reasons,  judgment 
in  such  an  action  is  entered  with  a  capiatur,  which  would  be  absurd  against  a 
corporation.  The  court  in  giving  their  opinion  on  this  point,  seem  to  admit 
the  doctrine  in  21  Edio,  4,  12,  27,  67,  that  a  corporation  cannot  be  beaten^ 
nor  beat,  nor  commit  treason,  or  felony,  nor  be  imprisoned  for  a  disseisin  with 
force,  nor  be  outlawed,  and  they  add  that  these  principles  result  from  the 
nature  of  an  aggregate  corporation.  But  in  remarking  on  the  opinion  of 
Thorp,  justice,  in  22  Ass.  pi.  67,  in  which  he  says  that  trespass  does  not 
lie  against  a  corporation  aggregate  by  its  corporate  name,  they  express  doubts. 
Thorp's  opimon  they  say,  has  been  overruled,  as  to  certain  trespasses,  and 
Tefering  to  some  of  the  authorities  in  16  Ea^t.  from  which  they  say  it  is 
very  clear  that  some  actions  of  trespass  might  at  common  law  be  maintained  if 
against  aggregate  corporations,  they  conclude  that  as  in  these  cases  no  capiatur 
could  be  entered,  the  omission  of  this  entry  could  be  no  objection  to  actions 
on  the  case.  This  conscise  statement  is  sufficient  to  show  that  the  question 
now  in  hand  did  not  necessarily  arise.  The  point  determined  was,  that 
trespass  on  the  case  would  lie,  and  that  judgment  in  such  an  action  might  be 
entered  without  a  capiatur,  and  for  this  purpose  only,  the  authorities  relating  to 
trespass  and  other  torts  were  referred  to.  But  it  cannot  escape  the  most 
careless  observer  that  neither  the  case  J  decided,  nor  those  referred  to,  support 
the  position  now  contended  for,  that  assault  and  battery  can  be  sustained 
against  a  corporation  aggregate.  Thorp's  opinion  was  questioned  only  as  to 
certain  trespasses,  and  the  court  went  no  farther  than  to  say,  that  some  actions 
of  trespass  might  be  maintained,  from  which  the  conclusioi\  naturally  follows 
that,  generally,  that  action  cannot  be  maintained,  and  they  admit  that  a  corpora* 
tion  aggregate,  from  its  nature,  can  neither  beat  nor  be  beaten,  which  seems  to 
be  decisive  of  the  question  we  are  considering.  It  was  urged  by  the  plaintiff 
that  the  reason  on  which  the  Jaw,  under  consideration,  was  originally  founded, 
had  ceased  to  exist,  and  that  therefore  the  law  itself  has  ceased,  in  conformity 
with  the  maxim,  Cessat  raitOj  cessat  etiam  lex.  But  however  true  this  maxim 
may  be,  in  the  general,  it  is  subject  to  exceptions.  There  are  many  princi- 
ples of  common  law,  settled  on  reasons  that  have  ceased,  and  many  more  on 
reasons  that  have  not  only  ceased,  but  are  now  forgotten,  that  are  still  in 
full  force:  as  for  example,  it  is  law  at  the  present  day  that  debt  and  trespass 
cannot  be  joined,  although  the  reason  of  this  law  no  longer  exists,  whicli  was, 
that  in  debt  the  process  was  summons,  on  which  a  fine  was  paid  to  the  king, 
in  proportion  to  the  sum  demanded,  but  in  trespass  the  process  was  a  capiasi 
and  the  court  set  a  fine  in  proportion  to  the  offence. 
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It  is  not,  however,  admitted  that  all  the  reasons,  or  that  the  most  weighty 
jetmxoM  of  the  law  question,  have  ceased,  for  although  the  distinction  of  process 
i»  done  away  hy  our  statute,  yet  it  remains  a  truth  that  a  corporation  aggre* 
gate,  as  such,  camiot  commit  the  act  charged  in  this  declaration,  as  they  have 
no  personal  existence,  and  can  neither  beat  nor  be  beaten.  An  action  for 
an  assault  and  battery,  committed  on  a  corporation  aggregate,  in  their 
corporate  character  would  be  a  novelty  in  judicial  proceedings;  and  yet  it 
appears  to  be  as  contrary  to  reason  and  common  sense,  that  they  should  be  the 
agents  in  such  a  trespass,  as  it  is  that  they  should  be  the  objects  of  it.  It 
is  a  fact  entitled  to  some  weight,  that  among  the  multitude  of  adjudged  cases 
relating  to  corporations,  from  the  Year  books  to  the  present  day,  not  one  can  be 
found  that  decides  the  principle  as  it  is  contended  for  by  the  plaintifi*.  Although 
it  forms  no  objection  to  an  action  that  such  an  one  has  never  before  been 
brought,  yet  the  fact  affords  strong  presumptive  evidence  that  the  law  is 
against  it. 

On  the  whole,  whatever  exceptions  may  exist  to  the  rule,  that  actions  of 
trespass  generally  do  n6t  he  against  corporations,  it  is  evident  that  the  action 
|KOW  under  consideration  cannot  be  one  of  those  exceptions,  and  therefore  that 
it  cannot  be  sustained  against  the  bank. 

The  second  question  is,  whether  the  defendants,  Creighton  and  Dunn,  can 
avail  themselves  of  the  demurrer,  admitting  that  the  corporation  could  not 
have  joined  in  the  tort,  and  that  the  action  cannot  be  sustained  against  them. 

The  law  as  laid  down  in  1  ChiUy,j74y  seems  to  be  well  established,  that 
if  several  persons  be  made  defendants  jointly,  where  the  tort  could  not  in  point 
of  law  be  joint,  they  may  demur,  and  if  a  verdict  be  taken  against  all,  the 
judgment  may  be  arrested  or  reversed  on  error.'  In  other  cases,  says  Chitty, 
where  in  point  of  law  several  persons  may  be  jointly  guilty  of  the  same 
offence,  the  joinder  of  more  persons  than  were  liable  &c.  constitutes  no 
objection;  one  of  them  may  be  acquitted,  and  a  verdict  taken  against  the 
others.  It  was  alleged  in  argument,  that  the  concluding  part  of  this  authority 
limits  the  application  of  the  preceding  part,  to  torts  of  which  only  one  person 
can  be  guilty,  but  there  does  not  appear  to  be  any  necessity  for  such  a 
limitation.  On  the  contrary,  to  give  effect  to  the  whole  passage,  the  con- 
cluding part  must  be  taken  with  the  qualification  evidently  imposed  by  the 
preceding  part  of  it,  and  naturally  implied  by  the  terms  used  in  it.  The 
meaning  of  the  passage  seems  to  be,  that  in  cases,  where  in  point  of  law,  all 
the  defendants  named  in  the  writ  may  be  jointly  guilty  of  the  offence  charged, 
it  is  no  objection  that  some  of  them  are  not  guilty,  for  these  may  be  acquitted, 
and  a  verdict  taken  against  the  others.  This  construction  will  give  to  the 
whole  passage  its  proper  effect,  and  remove  the  apparent  discrepancy,  pro- 
duced by  the  opposite  interpretation-  It  appears  also  to  be  required  by  other 
authorities  applicable  to  the  subject.  For  example,  whatever  proves  the 
writ  false,  at  the  time  of  suing  it  out,  shall  abate  it  entirely,  and  if  the  falsity 
appear  on  the  record,  advantage  may  be  taken  of  it  by  motion,  or  on  demurrer. 
(1  JBoc.  Ahr.  11,  n.)  As  if  the  writ  issue  against  two  persons,  and  one  of 
them  be  dead  before  it  be  taken  out,  or  if  there  be  no  such  person  as  one  of 
thenii  in  renim  natura^  or  if  in  a  precipe  quod  reddaty  against  two,  one  of 
fhem  have  the  whole  tenancy  in  bxamiff  the  writ  shall  abate  at  coiounon 
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law,  though  in  the  last  case  it  is  now  saved  by  SU  25,  Ed.  3.  The 
question  then  occurs,  in  the  case  before  us.  Was  not  the  writ  false  at  the 
time  it  was  taken  out,  and  does  not  this  appear  from  the  declaration?  It 
charges  an  assault  and  battery  to  have  been  jointly  committed  by  a  corpora- 
tion and  individuals,  when  in  point  of  law  a  corporation  cannot  commit  a 
battery,  either  separately  or  jointly  with  others.  It  therefore  charges  the 
defendants  with  the  commission  of  a  joint  act,  which  in  contemplation  of  law 
they  could  not  have  jointly  committed,  and  must  of  course  be  false. 

It  appears  to  be  immaterial  whether  the  objection  to  the  joinder  arise  from 
the  nature  of  the  act,  or  from  the  character  of  the  agent.  Verbal  slander 
cannot  be  jointly  committed  by  two,  or  more,  therefore  two  defendants  can- 
not be  joined  in  that  writ*  A  corporation  cannot  commit  an  assault  and 
battery,  that  tort  therefore  cannot  be  jointly  committed  by  a  corporation  and 
others,  consequently  a  writ  that  charges  two  or  more  persons  with  verbal 
slander,  or  that  charges  individuals  with  a  battery,  committed  jointly  with  a 
corporation,  cannot  be  good,  and  for  the  same  reason,  because  it  presents  a 
case  in  either  instance  in  which  the  tort  complained  of  cannot  be  jointly  corn- 
mitted  by  the  defendants  who  are  jointly  charged.  The  writ  would  be  false 
by  the  doctrine  cited  from  Bacotif  and  the  joinder  would  be  bad  on  the  au- 
thority of  Chxtty, 

By  what  course  of  reasoning,  or  by  what  analogy  are  we  justified  in  limiting 
the  o^TBtion  of  the  principle  to  the  nature  of  the  tort,  excluding  the  character 
of  the  agent.  The  reason  of  the  law  unquestionably  is,  that  the  declaration 
charges  an  act  impossible  in  itself^ — ^it  is  false,  and  certainly  it  is  not  the  less 
false,  because  the  impossibility  of  the  joinder  arises  from  the  physical  inability 
of  one  of  the  defendants  to  participate  in  the  act.  The  rule  is,  that  several 
persons  cannot  be  made  defendants  jointly,  when  the  tort  canpot  in  point  of 
law,  be  joLDt.  In  the  case  before  us,  it  is  impossible  that  all  the  defendants 
have  joined  in  the  tort;  as  to  them  therefore  it  cannot  be  joint,  and  this  impoa^ 
ability  is  as  striking  and  as  operative  as  if  it  had  arisen  from  the  nature 
of  the  tort.  It  was  admitted  in  argument,  that  a  declaration  charging  two 
persons  with  verbal  slander,  is  bad,  on  demurrer.  There  can  be  but  one 
reason  for  this,  which  is,  that  the  defendants  could  not,  under  any  circunu 
stances,  jointly  commit  the  act  charged.  And  may  it  not  be  confidently  as- 
serted, that  in  the  case  under  consideration,  the  defendants  could  not,  under 
any  circumstances,  jointly  commit  the  injury  charged  against  them.  Oil 
what  foundation  then  can  we  maintain  the  dlstiACtion  that  has  been  con- 
tended for. 

It  is  true  that  in  the  case  in  2  Saund.  117,  cited  by  Chitty,  in  support  of 
his  doctrine,  was  a  case  of  slander;  but  it  is  believed  if  that  case  had  been 
the  <me  now  before  the  court,  instead  of  the  case  of  slander,  it  might  have 
been  argued  with  equal  plausibility,  that  the  doctrine  in  Chitty  would  not 
embrace  the  case  of  sland  er. 

On  this  branch  of  the  subject  the  plaintiff  has  relied  on  the  cases  cited  in 

Yarborough  v.  the  Bank  of  England,  (16  East,  10.)     These  however,  go 

iu>  &rther  than  to  show  that  there  have  been  instances  of  trespass  against 

corporations  in  which  individuals  were  joined;  but  it  does  not  appear  that  the 

4^6«tion  was  raised  in  either  of  them,  whether  the  action  could  be  supported^ 
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In  one  of  them  the  objection  was  to  the  process,  in  the  other  to  the  joinder, 
and  in  neither  was  the  objection  sustained.  Broke  34,  is  introduced  as  saying 
**the  better  opinion  was,  that  the  writ  was  good."  Yet  the  same  author  (pL 
43.)  tells  us,  that  trespass  does  not  lie  against  corporations.  It  may  also 
be  observed  that  if  the  defendants  admitted  (as  it  appears  they  did,  without 
putting  the  question  to  the  court)  that  trespass  could  be  sustained  against  a 
corporation;  they  waved  the  principal  objection  to  the  joinder,  to  wit,  the 
falsity  of  the  writ,  depending  on  the  fact  that  one  of  the  defendants  could  not, 
in  point  of  law,  commit  the  act,  and  therefore  that  the  others  could  not  have 
committed  it  jointly  with  him. 

But  in  deciding  the  case  before  the  court,  it  is  not  intended,  nor  is  it  neces- 
sary to  assume  the  principle,  that  trespass  will  not  lie  in  any  case  against  a 
corporation,  or  that  individuals  may  not  be  joined  in  the  same  writ  with  a 
corporation  for  a  tort  which  they  may  jointly  commit.  The  doctrine  is  in- 
tended to  be  carried  no  farther  than  to  actions  of  assault  and  battery.  The 
case  of  Yarhoraugh  was  trover,  and  Lord  Ellenborough,  in  giving  his  opini(Hiy 
says,  that  the  defendants,  as  a  corporation,  can  do  no  act  but  through  the 
instrumentcdity  of  others,  and  that  they  cannot,  as  a  corporation,  be  subject  to 
the  process  in  trespass,  because  the  remedies  which  attach  on  living  persons, 
cannot  be  applied  to  bodies  merely  politic  and  of  an  impersonal  nature,  but 
that  wherever  they  may  competently  do  or  order  an  act  by  their  common 
seal,  they  are  liable  to  the  consequences  of  such  an  act;  and  to  support 
his  position  and  illustrate  his  meaning,  he  cites  several  actions  against  cor- 
porations for  false  returns.  It  may  be  added,  that  we  should  not  naturally  ex- 
pect in  a  case  like  thb,  to  find  a  decision  of  the  question  on  which  the  case 
in  hand  depends,  cmd  it  may  be  safely  assumed,  that  the  question  is  not  settled, 
either  by  the  principal  case  or  by  the  authorities  cited.  The  plaintiff  has 
also  contended,  that  the  fundamental  principles  and  settled  maxims  of  the  law 
ought  always  to  be  kept  in  view,  one  of  which  is,  that  every  right  must  have 
a  remedy,  and  every  injury  ought  to  be  redressed.  This  is  admitted,  but  it 
does  not  follow,  that  the  party  complaining  must  have  a  choice  of  remedies, 
nor  does  the  doctrine  now  advanced  interfere  with  this  acknowledged  maxim; 
for  although  it  be  alleged  that  a  corporation,  as  such,  cannot  be  made  a 
defendant  in  an  action  of  assault  and  battery,  it  is  admitted  that  every  indi- 
vidual who  counselled,  procured  or  aided  in  the  commission  of  the  trespass,  is 
liable.  It  is  true,  in  this  case  as  in  every  other,  that  the  individuals  held  re- 
sponsible may  be  insolvent;  but  the  law  is  not  chargeable  with  this  evil,  nor 
should  it  be  condemned  because  it  does  not  multiply  remedies  for  the  purpose 
of  guarding  against  it.  It  was  also  urged  that  this  demurrer  cannot  be  sup- 
ported, unless  the  case  be  made  an  exception  to  this  general  rule  or  maxim, 
and  that  before  this  be  done,  it  ought  to  be  shown  clearly  that  it  is  an  exception 
and  that  it  comes  within  the  reason  on  which  exceptions  are  founded.  The 
case,  however,  is  not  considered  as  forming  an  exception,  for  the  sustaining 
of  th#  demurrer  does  not  deprive  the  plaintiff  of  a  remedy,  but  merely  decides 
that  he  has  sought  one  which  the  law  does  not  give  him.  The  rule  requires 
nothing  more  than  that  each  right  should  have  a  remedy,  or  one  remedy.  It 
cannot  then  be  violated,  by  a  decision  that  the  plaintiff  has  had  recourse  to 
an  improper  remedy,  unless  it  be  also  a  fact  that  law  has  provided  no  other^ 
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But  this  is  not  the  case.     A  remedy  exists,  which  has  been  pointed  out,  and 
to  which  the  party  injured  may  ghave  recourse. 

The  plaintiff  might  have  entered  a  nolli  prosequi  as  to  the  bank^  and  pro- 
ceeded against  the  other  defendants,  but  he  has  thought  proper  to  insist  on 
his  right  to  sustain  the  action  against  all  the  defendants,  and  must  now  submit 
to  the  consequence  of  the  demurrer,  which  must  be  sustained. 


DECISIONS  IN  BANK. 

1823. 

LUCKY  r.  BRANIX)N^ET  AL. 

A  debtor  imprisoned  within  the  jail  limits,  may  go  into  private  housei,  or  labor  on  private 
ground  within  such  limitF,  without  being  guilty  of  an  escape . 

The  prison  limits  may  be  defined  by  mathematical  lines  or  by  artificial  monuments. 

It  is  agreed  between  the  parties  in  this  cause,  that  James  Brandon,  after 
giving  the  bond  as  mentioned  in  the  declaration  of  the  plaintiff,  and  before  tho 
sheriff  liberated  him,  to  wit:  between  the  27th  August  and  20th  September, 
1819,  went  off  of  the  public  grounds  and  streets  in  the  town  of  Canton,  and 
frequently  wrought  by  days  together  on  private  property;  that  he  was  often  in 
Tuscarawas  street  as  far  as  the  centre  thereof  during  the  period  aforesaid.  It 
is  further  agreed  that  the  affidavit  writ  hereto  attached  was  made  by  said 
Brandon  before  James  Williams  Esq.  a  justice  of  the  peace,  on  the  26th  August, 
1819,  as  certified  by  said  justice;  that  notice  of  such  affidavit  and  oath  was 
given  to  the  counsel  of  Lucky  within  a  short  period  thereafter,  who  furnished 
money  on  his  own  account  to  the  amount  often  dollars,  to  support  said  Brandon 
in  prison,  which  was  expended  for  that  purpose  at  the  rate  prescribed  by  law;  and 
that  when  that  was  so  expended,  the  counsel  refused  to  furnish  any  more  funds 
for  that  purpose,  but  did  not,  on  the  part  of  his  client,  permit  or  authorise  the 
discharge  of  said  Brandon,  nor  did  he,  in  any  wise  on  behalf  of  his  client,  re- 
fuse to  support  the  said  Brandon.  And  that  Lucky  the  plaintiff,  never  had 
notice  of  said  oath  or  affidavit  until  after  the  discharge  and  enlargement  of  the 
said  Brandon.  And  that  Lucky,  the  plaintiff,  lived  in  Wayne  county,  22  miles 
from  Canton,  and  his  counsel  lived  at  Steubenville,  Jefferson  county,  58  miles 
from  Canton. 

The  affidavit  referred  to  was  made  by  Brandon,  and  alledged  that  he  had 
not  the  means  of  supporting  himself  in  prison. 

The  certificate  of  prison  rules  was  as  follows: 

The  court  affix  the  foUowilig  as  the  jail  bounds  for  Stark  county: 

South  of  the  jail  to  Tuscarrawas  street  inclusive. 

West  of  the  jail  to  Poplar  street  inclusive. 

North  of  the  jail  as  far  as  the  in  lots  of  the  town  of  Canton  extend. 

East  of  the  jail  as  far  as  Walnut  street  in  Canton  inclusive. 

GooDEWow  far  plaintiff.    Harris  for  dtftndamt. 

By  the  Court. 

The  first  point  made  is,  that  the  plaintiff  ought  to  have  personal  notice  that 
a  debtor  in  prison  has  made  oath  that  he  is  unable  to  support  himself,  be< 
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fore  the  prisoner  can  be  discharged.  Where  the  readence  of  the  plaintiff, 
or  his  atttomey  is  known,  this  notice  ought  to  be  given,  and  it  ought  to  be  given 
in  a  reasonable  manner,  so  as  to  produce  effect.  Whether  it  were  most  reason, 
able  to  give  it  to  the  party,  or  to  the  attorney,  must  depend  upon  the  circum- 
stances of  each  particular  case* 

A  creditor  cannot  be  said  to  neglect  or  refuse  to  support  the  prisoner,  when 
he  has  no  knowledge  that  such  support  is  required  of  him.  This  notice  there- 
fore cannot  be  dispensed  with  unless  it  is  impossible  to  give  it,  as  where  the  resi- 
dence both  of  plaintiff  and  attorney,  or  other  agent,  cannot  be  ascertained; 
which  can  seldom  happen.  In  this  case  the  notice  was  given  to  the  attorney. 
The  attorney  acted  upon  it,  and  furnished  support  for  a  time.  This  was  an 
acceptance  of  notice,  and  it  is  too  late  for  the  plaintiff  to  object  the  want  of  it. 

The  second  point  made  is,  that  the  prison  bounds  cannot  be  extended  over 
private  property,  so  as  to  authorise  the  prisoner  to  enter  private  houses,  or 
labor  on  private  grounds  within  the  condition  of  his  bond.*  The  court  can- 
not adopt  the  reasoning  by  which  it  js  attempted  to  sustain  this  portion;  and 
the  rejection  does  not  include  the  proposition  that  the  prisoner  acquires  a  right 
to  go  where  he  pleases  upon  private  property,  without  the  consent  of  the  owner* 
The  prisoner  acquires  within  the  limits  of  the  pnson  bounds  no  other  right 
.  than  that  enjoyed  by  every  other  citizen,  to  associate  where  admitted,  and  to 
labor  where  employed.  Tlie  public  assumes  no  other  control  over  the  property 
or  persons  within  the  bounds,  than  over  the  property  and  persons  of  other  citi. 
zens.  Within  the  bonnds  prescribed,  the  rights  of  the  prisoner  are  the  same 
that  he  would  enjoy  were  he  not  imprisoned.  This  is  what  the  law  intended 
to  confer,  and  the  practice  under  it  has  been  imiform  in  adopting  this  inter- 
pretation. 

It  was  not  the  object  of  the  law  to  permit  air  and  exercise  only.  It  intended 
to  afford  an  opportunity  to  labour;  to  employ  himself  if  he  could,  for  the  sup- 
port of  himself  and  family.  Any  other  construction  would  make  him  a  mere  idle 
saunterer  in  the  streets,  exposed  to  the  temptation  of  vicious  indulgence,  and 
setting  an  evil  example  to  others. 

The  statute  direct^  that  bounds  may  be  laid  off  and  assigned  around  and 
acyoining  the  prison  so  that  these  bounds  shall  not  extend  more  than  four 
hundred  yards  in  any  direction,  from  the  jail.  A  subsequent  law  extends  the 
prison  bounds  to  the  corporation  limits  of  the  town  in  which  the  jail  is 
situate,  or  if  the  town  be  not  incorporated,  then  to  the  limits  of  the  recorded 
town  plat.  According  to  the  plaintiff's  argument,  the  prisoner  may  range  witii- 
in  these  limitts  any  where  upon  the  public  ground,  and  the  public  streets  and 
alleys;  but  he  can  go  no  where  else.  He  must  retire  to  the  jail  to  sleep,  to  eat, 
and  to  perform  all  the  offices  of  nature,  or  these  must  be  attended  to  in  the  public 
streets.  Such  a  construction  was  never  thought  of  by  our  legislators:  it  there- 
fore could  not  have  been  intended  by  them.  The  court  have  not  looked  into 
the  authorities  cited  by  the  plaintiff  on  this  point;  they  could  not  adopt  them  if 
they  sustain  his  position.  The  question  stands  too  clear  upon  principle  and 
sound  practical  good  sense,  to  be  decided  against  these,  in  deference  to  any 
authority. 

The  third  point  is,  that  the  rules  assigned  by  the  Court  of  Common 
Pleas,  are  not  defined  by  metes  and  bounds,  and  therefore  do  not  so  exist  as  to 


1  HAMMOND,  60.  $3 

warrant  the  prisoner  going  at  large.  If  this  point  is  well  taken  it  eumot  eo^ 
title  the  plaintiff  to  recover  upon  the  prison  bounds  bond.  If  no  bounds  were 
aasigiiedy  the  IxMid  was  taken  without  authority,  and  against  law.  The  sheriff 
might  be  liable  for  an  escape,  but  the  bond  could  not  be  sustained.  The  point 
however,  is  not  well  taken.  The  assignment  of  limits,  or  bounds,  is  clear  and 
certain.  These  bounds  are  mathematical  lines,  not  vissible  actual  monuments. 
It  never  was  intended  that  the  bounds  around  the  jail,  extending  in  each  direc- 
tion four  hundred  yards,  should  be  wholly  enclosed  by  actual  vissible  monu- 
ments. Upon  the  plaintiff's  argument  these  must  be  continuous  around  the 
whole  area  of  the  limits.  If  monuments  be  set  up  at  certain  points,  and  the 
line  between  described  only  mathematically,  it  would  not  be  sufficient.  The 
space  between  the  monuments  would  not  be  designated  with  that  certainty 
which  la  c(Hitended  for.  This  consequence  of  the  argument  would  seem  8uffi« 
cient  to  show  that  it  is  not  tenable. 

It  is  lastly  contended  for  the  plaintiff,  that  Tuscarawas  street  is  not  included 
within  the  bounds  as  assigned  by  the  court.  These  bounds  are  extended 
*<southof  the  jail  to  Tuscarawas  atreet  inclusive  "  This  term  includes  Tus» 
carawas  street,  and  establishes  the  southern  line  of  that  street,  as  the  southern 
limits  of  the  bounds.  The  bounds  further  extend  west  of  the  jail  to  Poplar 
street,  inclusive.  East  of  the  jail  as  far  as  Walnut  street  in  Canton,  inclusive. 
Tuscarawas  street,  from  its  intersection  with  Poplar  street,  west,  and  Walnut 
street,  east,  is  thus  clearly  included  within  the  bounds.  The  prisoner  was  not 
out  of  the  bounds  when  upon  Tuscarawas  street,  any  where  between  its 
intersection  and  with  Poplar  Walnut  street.  The  case  agreed  does  not 
show  that  he  was  on  that  street,  east  or  west  of  this  intersection.  It  does  not 
therefore  show  him  out  of  the  bounds. 

Judgment  must  be  for  the  defendant. 
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Where  the  defendant  pleads  in  Abatement  a  misnomer  of  the  plaintiff,  the  plaintiff  may  leplj, 
tb  ml  he  is  known  as  well  by  the  one  name  astiie  other. 

Words  spoken  in  ditchaif^e  of  official  duty  are  not  actionable,  otherwise,  if  spoken,  wtntoalf 
and  maliciously  under  pretence  of  official  duty. 

The  intentiofi  with  which  words  are  spoken  is  to  be  left  to  the  jury . 

This  case  came  before  the  court  up<xi  a  motion  in  arrest  of  judgment,  reserved 
in  Jefierson  county,  and  certified  to  this  court  for  determination.  As  two  impor« 
tant  points  were  ruled  in  the  previous  proceedings,  and  as  the  cause  is  of  im- 
portance to  the  two  respectable  gentlemen  who  are  parties,  and  who  are  now 
both  members  of  the  profession,  a  brief  history  of  the  case  is  here  presented* 

The  declaration  was  as  follows: 

1^  Count.  "For  that  whereas  the  said  Goodenow  is  a  good  citizen,  and 
has  always  maintained  a  good  character  from  his  youth  to  the  present  time, 
and  for  divers  years  has  been  an  attorney  and  counsellor  at  law  of  the  several 
courts  of  judicature  of  the  the  State  of  Ohio:  yet  the  said  Tappan,  well  know- 
ing the  premises,  but  contriving  and  maliciously  intending  to  injure  the  said 
Goodenow  in  his  good  name  and  professional  character;  and  to  bring  him  into 
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poMie  fff"^^  and  disgrace,  and  to  deatroj  his  practioe  aa  a  lawjfcr,  and  la 
haiaai^  and  oppreas,  and  impoTerish  him,  bertofore  to  wit:  on  the  31at  day  of 
DecemheTf  in  the  year  of  aur  Lord  one  tbousand  eight  hundred  and  sixteen,  at 
the  county  of  Jefierson  aforesaid,  in  a  certain  discourse  which  he  the  aaid  Tap- 
pan  then  and  there  had,  of  and  coDcemiog  the  said  Goodenow,  and  of  and 
coDceniing  his  said  profession  and  standing  as  an  attorney  and  counsellor  at 
law,  as  aforesaid  in  the  presence  and  hearing  of  divers  good  and  worthy  citi* 
zeoa  of  this  state;  then  and  there,  in  the  presence  and  bearing  of  those  citizens^ 
falsely  and  maliciously  spoke  and  published  of  and  concerning  the  said  Gioode* 
now,  and  off  and  concerning  his  said  profession  and  standing  as  an  attorney 
and  counsellor  as  aforesaid,  these  false,  scandalous,  malicious  and  defamatory, 
words  following,  that  is  to  say:  ''He"  (meaning  the  said  Goodenow)  "fled  his 
country  to  escape  from  justice,  and  now  disguises  bimselP'  (&gain  meaning  the 
•aid  Goodenow,)  ''under  a  borrowed  name — ^be**  (again  meaning  the  said 
Goodenow)  "is  unfit  to  be  trusted." 

2d  Count*  Same  inducement  as  in  the  first.  Words  charged — "He  is  of 
infiunous  character — ^he  broke  jail  in  New  England  and  fled  from  justice." 

8d  Count*  Same  inducement  as  in  the  first.  Words  charged — "He  is  a 
d  d  rascal,  and  an  unmoral  and  base  man,  and  unless  ignorance  of  the 
law  makes  a  lawyer  he  is  no  lawyer — ^he  is  an  ambidexter  and  a  disgrace  to 
his  profession." 

4dh  CounL  "And  whereas  also  the  said  Goodenow  is  a  good  citizen  and  of 
Upright  character,  and  as  such  has  always  conducted  himself  from  his  child* 
hood  to  the  present  time;  and  now  is,  and  for  divers  years  has  been,  an  attor- 
ney and  counsellor  at  law  of  the  courts  of  judicature  in  this  state:  and  whereas 
also  before  the  committing  of  the  several  grievances  by  the  said  Tappan,  as 
hereinailer  mentioned,  a  certain  appointment  was  pending,  in  the  power  and 
disposal  of  the  court  of  Common  Pleas  of  the  county  of  Jefferson,  to  the  ofiice 
of  prosecuting  attorney  of  the  state  of  Ohio  for  said  county;  and  whereas  the  said 
Goodenow  was  proposed  and  considered  of  as  a  candidate  for  said  appointment: 
nevertheless;  the  said  Tappan,  well  knowing  the  premises,  but  contriving  and 
wickedly  and  maliciously  intending  as  aforesaid,  heretofore:  to  wit:  on  the  first  day 
of  January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventeen, 
at  the  county  of  Jefferson  aforesaid,  in  a  certain  other  discourse  which  he  the 
taid  Tappan  then  and  there  had  and  held  with  divers  other  good  and  worthy 
citizens  of  this  state,  of  and  concerning  the  said  Goodenow,  and  of  and  con- 
cerning his  profession  and  character  as  an  attorney  and  counsellor  at  law  as 
aforesaid  and  of  and  concerning  the  appointment  of  prosecuting  attorney  aa 
aforeseaid,  then  and  there,  to  wUy  on  the  day  and  year  last  aforesaid,  falsely 
and  malicously  spoke  and  published  of  and  concerning  his^said  profession  and 
charcater  as  an  atttomey  and  counsellor  at  law  as  aforesaid,  and  of  and  con- 
cerning the  apppointment  aforesaid,  and  in  the  presence  and  hearing  of  the 
■aid  last  mentioned  citizens,  these  other  false,  opprobrious,  malicious  and 
defamatory  words  following,  that  is  to  say:  "He"  (meaning  the  said  Goode- 
now)  "is  a  man  of  immoral  character.  He"  (again  meaning  the  said  Goode- 
now) ^'broke  jail  in  his  own  country,  and  fled  from  justice." 

bih  Count.  Same  inducanent  and  colloquium  as  in  the  fourth.  Words 
charged— ^'He  ia  destitute  of  character— he  broke  jail  in  New  England,  and 
"^ed  to  eacape  the  lash  of  the  law,  and  now  wears  a  borrowed  name." 
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bih  Count.  Same  inducement  and  colloquium  as  in  the  fourth  count. 
Words  charged — "It  won't  do  to  appoint  such  a  man — ^he  is  of  bad  character 
— a  man  that  broke  jail  and  fied  from  justice   is  unfit  for  any  office-" 

7th  Count,  Without  any  inducement.  Words  ^charged:  "He  is  a  runa« 
way — he  broke  out  of  jail  in  New-England  and  fled  from  justice." 

The  defendant  by  consent  of  the  plaintiflf  obtained  leave  to  plead  at  the 
same  time,  both  in  abatement  and  in  bar,  as  many  several  pleas  as  he  might 
deem  necessary  for  his  defence,  without  the  pleas  in  bar  being  considered  a 
waiver  of  the  pleas  in  abatement. 

He  then  pleaded  in  abatement  that  said  "Goodenow  is  named  and  called  by 
the  name  of  Milton  Goodenow,  and  by  the  name  of  Milton  Groodenow  from 
the  time  of  his  baptism  hitherto  hath  always  been  called  and  known,  without 
that  he  now  is,  or  at  the  time  of  suing  out  the  said  writ  was,  or  ever  before 
had  been  called  or  known  by  the  name  of  John  Milton  Goodenow,"  &c.  and 
verified  the  plea  by  affidavit  as  the  statute  required.  He  also  pleaded  the 
general  issue  upon  which  issue  was  joined. 

To  the  plea  in  abatement  the  plaintiff  replied  that  "the  said  John  Milton 
Goodenow,  long  before,  and  at  the  time  of  suing  out  the  said  writ,  and  of  filing 
fab  said  declaration,  was  and  still  is  called  and  known  as  well  by  the  name  of 
John  Milton  Grodenow,  as  by  the  name  of  Milton  GrOodenow,"  &c.  To  this 
replication  the  defendant  demurred. 

The  question  upon  the  demurrer  was  argued  in  Jefferson  county,    at  the 
October  term  of  the  Supreme  Court,  1819,  before  Judges  Pease  and  McLean, 
— ^when  the  demurrer  was  overruled,  and  the  cause  continued  to  be  tried  upon . 
the  issue. 

A  trial  was  had  at  November  term,  1822,  before  judges  Pease  and  Hitch, 
cock,  and  a  struck  jury.  The  testimony  to  prove  the  speaking  of  the  words, 
was  as  follows: 

Alexander  Sutherland  Esq, — At  the  F.  and  M,  Bank,  in  Steuben ville,  in  tho 
winter  of  1817,  aflerMr.  Goodenow  had  been  elected  a  justice  of  the  peace  the 
second  time,  there  was  a  conversation  between  judge  Tappan,  Thomas  Scott, 
the  Cashier  of  the  bank,  and  witness.  Judge  Tappan  began  boring  wit- 
ness,  for  having  supported  the  plaintiff  for  the  office  of  justice  of  the  peace, 
he  havint',  as  witness  understood,  opposed  said  Goodenow's  election:  Tappan  * 
said  "where  he  came  from,  it  required  the  best  men  to  be  elected  to  office — ^but 
hereit  made  no  odds."  Witness  then  observed — "some  time  since  a  lawyer 
could  not  have  been  elected:"  upon  which  the ,  defendant  replied  "As  to  Good« 
enow's  law  knowledge,  Grod  knows'  that  ought  to  be  no  objection  to  him." 
Witness  further  stated,  that  plaintiff  had  always  been  been  known  in  his  practice 
as  a  lawyer  by  the  name  of  John  M. 

On  his  cross-examination,  he  stated,  that  plaintiff  had  been  elected  a  jus- 
tice, and  the  election  set  aside  on  Mr.  Wright's  remonstrance,  on  account  of 
the  votes  not  having  been  opened  agreeably  to  law,  and  a  new  election  or- 
dered. 

Samuel  McElroifj  Esq.  late  an  associate  judge. — ^Before  the  appointment 
of  Mr.  Hallock,  prosecuting  attorney,  but  whether  while  the  office  was  vacant 
or  before  it  became  so^  witness  could  not  recollect  which,  in  a  ccnversation 
with  judge  Tappan  concerning  the  appointment  of  a  prosecuting  attorney--* 
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then  being  several  candidates,  and  among  others,  the  plaintifT  woa  spoken  of — 
he  said,  that  Goodenow  had  Icfl  his  own  country  privately,  that  he  was  not 
a  law  character,  and  that  his  christian  name  was  not  John  M.  but  Miltoo* 
This  conversation  was  at  defendant's  house,  and  considered  by  witness  as  . 
private  and  confidential,  and  had  not  before  the  present  moment  been  divulged. 

Thomas  Jhirner^s  deposition, — That  a  short  time  after  judge  Moores'  return 
rom  the  Legislature  in  the  month  of  February,  he,  with  judge  Moores  and 
James  Moores,  jun.  were  at  judge  Tappan's,  James  Moores,  jr.  having  an 
intention  for  offering  for  the  Clerk's  office.  Judge  Tappan  asked  judge 
Moores  who  he  thought  a  proper  person  for  a  states'  attorney:  judge  Moores 
observed  he  knew  of  no.person  but  Goodenow,  Judge  Tappan  said — "Goodenow 
won't  do— ho  is  an  immoral  character — he  broke  jail  for  debt  or  otherwise- 
ran  away  and  changed  his  name." 

CoL  James  Moores^  jr, — ^Witness's  father,  Thomas  Turner,  and  himself, 
were  at  judge  Tappan's  in  February,  1817,  when  the  subject  of  appointing 
a  prosecuting  attorney  was  introduced.  Judge  Tappan  said — "It  won't  do  to 
appoint  Goodenow — he  is  an  immoral  character — ^he  broke  jail — fled  his 
country  and  changed  his  name." 

James  Moores  sen,  Esq.  associate  judge. — The  third  or  fourth  of  February^ 
1817,  he  was  in  Steubenville,  with  his  son,  and  son-in-law  Turner;  his  son, 
having  some  intention  of  applying  for  the  office  of  clerk  of  the  courts,  which 
was  then  vacant,  asked  him  to  walk  down  to  Judge  Tappan's:  he  went  with 
his  son  and  son-in-law;  and  after  some  little  conversation,  judge  Tappan 
turned  himself  full  in  the  face  of  the  witness,  and  said — "  It  won't  do  to  ap- 
point Goodenow  prosecuting  attorney" — witness  asked,  why?  he  replied — ^*He 
is  an  immoral  character  (or  an  immoral  man) — he  broke  jail  and  fled  his 
country,  (or  fled  from  justice)  changed  his  name  and  now  wears  a  fictitious 
one."  On  the  day  before,  defendant  had  been  conversing  with  witness  about 
the  appointment  of  a  prosecuting  attorney,  when  the  defendant  spoke  in  favor 
of  Mr.  Hallock — said  he  was  a  better  draftsman,  &c.;  and  stated  to  witness 
that  judge  Anderson  was  agreed  to  Hallock's  appointment:  to  which  witness 
replied,  if  that  was  the  case  his  assent  was  not  necessary,  for  the  defendant 
and  the  other  judges  would  overrule  him.  Defendant  replied,  he  wanted  no 
overruling  about  it.  At  that  time  witness  waa  in  favor  of  Goodenow's  appoint* 
ment;  but  when,  on  the  next  day,  the  judge  made  the  charges  before  stated, 
he  ^ave  Goodenow  up.  Witness  stated  further,  that  the  plaintifl*  had  always 
been  known,  in  his  practice  at  the  bar,  by  name  of  John  M.  and  none  other. 

On  his  cross-examination,  witness  said  he  had,  sometime  in  the  fall  season  of 
1616,  ccMiversed  with  the  plaintifl*  about  the  office  of  prosecuting  attorney,  and 
asked  him  if  be  would  accept  it  if  it  became  vacant.  He  said  he  would,  but  not 
to  the  prejudice  of  Mr.  Wright,  the  then  incumbent. 

The  Plea  in  abatement,  and  the  affidavit  attached  to  it,  and  the  certiflcate  of 
Plaintifl*'s  admission  by  the  Supreme  Court  to  practice  as  an  attorney  and  coun- 
sellor at  law,  were  then  read. 

A  number  of  depositions  taken  in  New  England,  were  read,  by  which  it  was 
most  clearly  established  that  the  plaintiflT  was  baptised  by  the  name  of  John 
Milton  Goodenow,  but  had  generally  transacted  business  and  been  known  by  the  . 
name  of  Milton  Goodenow  only.    It  also  was  placed  beyond  all  doubt,  that  he 
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had  always  austaiaed  a  fair  character^  though  he  had  been  unfortunate  in  trade, 
and  that  he  left  New  England  publicly,  and  brought  with  him  to  this  country 
most  respectable  testimonials,  of  the  rectitude  of  his  mo^  principles,  of  his 
integrity,  intelligence,  and  ability. 

On  the  part  of  the  defendant,  John  C.  Wright^  esq.  and  William  Lowry^  esq. 
were  introduced,  with  sundry  documents,  to  prove  that  plaintiff  had  borne  the 
name  ofJIiiUon  ChodenoWy  before  andafler  his  coming  to  Steubenville  to  reside. 
The  plaintiff's  counsel  conceded,  and  wished  it  to  be  understood,  that  they  jiid 
not  deny  that  the  plaintiff  had  generally  used  the  Christian  name  oiMUtan  only, 
before  and  after  he  came  to  Steubenville,  which  was  in  September,  1812,  until  he 
was  admitted  to  the  bar  in  August,  1813. — ^Mr.  Wright  also  stated  that  the 
plaintiff  brought  letters  of  introduction  from  his  brother,  and  perhaps  from  others, 
to  him,  when  he  came  to  Steubenville — ^that  he  then  used  the  name  of  MilUm 
only;  that  he  read  law  with  him  awhile;  and  that  he  gave  him  a  certificate  of 
good  moral  character,  by  the  name  of  John  Milton  Goodenaw^  upon  which  he 
was  admitted  to  an  examination  before  the  Supreme  Court.  Witness  further 
stated,  that  when  plaintiff  first  came  to  Steubenville  Ke  invited  him  into  his  fami- 
ly, where  he  resided  for  some  time,  and  his  conduct  was  fair  and  honorable* 

The  case  was  opened  to  the  jury  by  Mr.  Root,  for  the  plaintiff— but  the  coun- 
ael  for  the  defendant  declined  arguing  the  cause  to  that  tribunal.  They  moved 
the  court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to  recover  on  the 
words  proven,  because — 

1.  The  words  were  not  in  Ihemsehes  actionable. 

2.  That  if  intended  to  be  made  so,  by  reference  to  the  professional  character 
^^e  plaintiff,  they  would  not  support  an  action  because  they  related  to  a  time 
anterior  to  the  plaintiff 's  admission  to  the  bar. 

B.  That,  if  the  words  were  spoken,  as  he  contended  they  were,  in  confidence^ 
they  were  not  actionable,  wiihovi  express  malice  were  proven :  and, 

4.  That,  if  spoken  by  the  defendant  in  discharge  of  his  qficialduty  as  presi- 
dent judge,  he  was  protected  hy  the  lawj  and  no  action  would  lie. 

This  motion  was  argued  by  Mr.  Wright  for  the  defendant,  and  Mr.  Dodd- 
ridge  for  the  plaintiff — and  when  the  argument  on  the  motion  was  closed, 
Mr.  SiHiman  proposed  to  conclude  the  case  by  an  argument  for  the  plaintiff 
to  the  jury:  but  it  was  objected  to  by  the  defendant;  and  ruled  by  the  court, 
that  the  practice  had  long  been  settled — ^that  where  the  counsel  for  the  plaintiff 
l^ad  made  an  argument  to  the  jury,  (the  testimony  being  closed,)  to  which  the 
defendant's  counsel  declined  to  reply,  he  is  not  permitted  to  address  the  jury 
a  second  time. 

The  CoiTBT  instructed  the  jury  upon  the  law  governing  the  action,  and-— 
**that  words,  although  not  actionable  in  themselves,  may  become  so  when 
spoken  of  a  man  in  his  professional  or  official  character,  if  they  impute  %o 
him  dishonesty,  want  of  skill,  or  any  other  matter  that  renders  him  unfit  for 
the  profession  or  occupation  which  he  fills — That  malice  is  the  gist  of  the 
action;  and  that  malice  is  implied  from  the  untruth  of  the  charge;  but  that 
this  implied  malice  may  be  done  away  by  circumstances:  that  it  is  necessary 
fox  public  good  that  judicial  officers,  as  well  as  others  in  whom  an  appointing 
power  is  lodged,  should  be  protected  in  a  free  and  unrestrained  communication 
on  the  qualifications  of  candidates  before  them;  but  this  should  be 
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in  good  faith,  and  ought  not  to  be  used  as  a  cloak  to  cover  malicious  or  wanton 
attacks  upon  those  who  may  offer  themselves  for  public  employment.  If,  in 
the  case  submitted,  the  jury  should  be  of  opinion  that  the  words  were  spoken 
in  the  discharge  of  the  defendant's  official  duty,  as  presiding  judge  of  the 
court  before  whom  the  plaintiff  was  a  candidate  for  an  office  which  was  in  tho 
power  of  that  court  to  bestow,  and  that  the  words  were  spoken  in  confidence, 
and  without  malice,  they  would  then  be  stripped  of  that  malice  which 
constitutes  the  legal  character  of  slanderous  words,  and  the  defendant  would 
be  entitled  to  a  verdict:  But  this  was  a  question  of  fact  to  be  left  to  the 
jury  to  decide;  and  if  they  should  not  find  the  situation  of  the  parties,  and 
the  circumstances  under  which  the  words  were  spoken — ^the  time,  manner  and 
place  of  speaking — such  as  to  divest  them  of  their  natural  malicious  import, 
the  defendant  would  not  stand  excused." 

*  The  jury  found  the  defendant  guilty,  and  assessed  the  plaintiff's  damages  at 
nx  hundred  dollars. 

The  defendant  filed  reasons  for  a  new  trial,  and  also  in  arrest  of  judgment. 
The  reason  for  a  new  trial  was  as  follows: — 

The  verdict  is  against  the  law  and  evidence  in  this,  that  the  only  evidence 
apon  which  the  verdict  could  be  rested,  is  evidence  of  consultations  and 
conversations  held  by  the  defendant  to  and  with  judges  M'Elory  and  Moores, 
his  associate  judges  of  the  court  of  common  pleas  of  Jefferson  county,  of 
and  concerning  the  appointment  of  a  prosecuting  attorney  for  said  county,  for 
which  office  the  plaintiff  was  a  candidate,  and  that  by  the  law  of  the  land 
no  action  of  slander  will  lay,  or  can  be  sustained  upon,  and  for  words  so  spo- 
ken in  the  discharge  of  an  official  duty. 

In  arrest  of  judgment  it  was  alledged  that  the  tJurdy  fourth,  Jlfthy  and  sixth 
counts  in  the  declaration  were  not  actionable. 

The  motion  for  a  new  trial  was  argued  for  the  defendant  by  Hallock,  and  the 
defendant  himself-^— and  by  Silliman  for  the  plaintiff. 

Mr.  SUUmanj  for  the  plaintiff.    Hammond  in  support  of  the  motbn. 

The  GouBT  were  unanimously  of  opinion  that  the  seventh  count  was  bad. 
Judges  Pkasb  and  Hitchcock  were  of  opinion  that  all  the  other  six  counts 
were  good.  Judges  Bitknbt  and  Shebman  were  of  a  different  opinion  as  io 
some  of  the  counts.  The  court  therefore  being  equsdly  divided  on  the 
motion  in  arrest,  it  failed;  and  the  cause  was  certified  back  te  Jefferson 
county,  that  examination  might  be  had  as  to  the  abandonment  of  the  seventh 
count.  If  the  fact  of  abandonment  is  made  out,  judgment  to  be  entered  for 
the  plaintiff  on  the  verdict — otherwise  judgment  arrested. 

JVbitf  by  thi  Reporter. — ^The  proceedings  of  the  trial  of  this  cause  are  abstracted  from  minutes 
of  the  trial  published  by  the  plaintiff.  The  account  of  the  aigument  upon  the  motioo  for  a  new 
trial  is  taken  from  a  copy  of  the  defendant's  brief,  as  furnished  by  himself. 

In  charging  the  jury  the  cOQrt  are  made  to  say,  ^^that  the  words  although  not  actionable  in 
themselves,  may  become  so  when  spoken  of  a  man  in  his  professional  or  official  character,  if  they 
Impute  tohhn  dishonesty,  want  of  skill,  or  any  other  maUer  tkatrcnden  him  wjfitfir  the 
pnfistionor  oeajg^aUon  which  hi  JUU, 

It  is  possible  that  these  latter  terms  may  be  understood  by  the  profession  to  embrace  much  more 
than  the  judges  Intended.  To  prevent  any  misconceptions  on  this  point,  the  Keporter  subjoint^ 
from  his  own  notes,  the  following  case  decided  at  JHjioa^  June  terra,  1829,  by  Judges  Pease  and 
Burnet. 
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In  otdn  to  constftute  a  partnenhip,  a  communloD  of  profit  and  loss  between  the  parties  b  easea* 
liil,  and  this  is  the  true  criterioo,  to  detenoine,  whether  persons  are  parties  or  not. 

Articles  of  agreement,  for  constituting  a  partnership,  assigning  to  each  party  the  performance  of 
certain  things  to  put  the  business  into  operation,  constitutes  a  partnership  immediately,  and  not 
from  the  commencement  of  the  business  itself. 

When  no  name  is  adopted  in  the  articles  of  co-partnership,  and  a  contract  is  made  by  one 
partner  on  the  joint  account,  a  note  given  by  such  partner,  in  the  name  uf  himself  and  Co.,  is 
Unding  on  all. 

This  cause  was  tried  before  the  Supreme  Court  of  Hamilton  county,  at  May 
term,  1823,  and  a  verdict  rendered  for  the  defendant.  A  motion  was  made  for 
a  new  trial  and  reserved  for  decision  upon  a  case  stated,  at  the  special  session 
in  Columbus. 

The  substance  of  the  case  is  as  follows:  On  the  31st  of  July,  1818,  the 
defendants  entered  into  contract,  of  which  they  made  a  memorandum  in  wri- 
ting, in  the  following  words: 

'^Mkmo&andux  of  an  agreement  made  and  entered  into  this  thirty-first  day 
of  July,  one  thousand  eight  hundred  and  eighteen,  between  Jacob  Williams,  of 
Mill-creek  township,  Hamilton  county,  and  State  of  Ohio,  on  the  first  part, 
and  Benjamin  Gardner,  jun.,  and  William  Chase,  of  Newport,  State  of  Rhode- 
Island,  on  the  second  part,  witnesseth,  that  the  said  Jacob  Williams,  Benjamin 
Gardner,  jun.  and  William  Chase,  do  agree  to  erect  and  build  a  distillery  for 
the  distillation  of  grain,  jointly  to  share  and  share  alike  the  cost  of  said 
establishment,  to  be  erected  on  the  ground  of  said  Williams,  near  where  he 
now  resides.  Now  the  conditions  of  this  agreement  are  such,  that  the  said 
Williams  does,  for  himself,  his  heirs,  and  assigns,  agree  to  lease  for  the  occu- 
pati(m  of  said  establishment,  a  certain  lot  of  ground,  not  to  exceed  more 
than  two,  or  be  less  than  one  and  one  half  acres  of  land,  through  which 
there  is  a  running  stream  of  water,  for  the  sole  use  of  said  establishment,  or 
those  interested  therein;  this  lease  to  continue  for  the  full  term  and  time  of 
fifieen  years,  to  commence  from  the  time  of  signing  these  instruments:  and  for 
his  part  doth  further  covenant  and  agree  to  erect  the  necessary  buildings 
in  order  to  go  into  the  operation,  to  commence  thereon  immediately:  the  said 
Grardner  and  Chase,  do  on  their  part  agree  to  provide  the  stills  and  worms  of 
said  establishment.  It  is  further  understood  that  a  store  of  goods  shall  be 
established,  to  be  furnished  by  said  Gardner  and  Chase;  and  after  the  estab- 
lishment shall  be  completed,  the  goods  and  stills  on  the  spot,  an  equal  proportion^ 
ate  of  the  amount  paid  by  each  shall  take  place,  and  a  full  adjustment  be 
made*  The  whole  establishment,  goods,  &c.  &c.  is  to  be  equally  owned  by  us 
three.  The  said  Gardner  to  manage  all  things  appertaining  to  the  distillery 
inwards,  and  the  said  Chase  all  that  concerns  the  out-door  business  of  the 

ANONYMOUS. 

The  actkm  was  bioaglit  for  saying  of  the  plaintiff,  ''he  cannot  get  business  any  more : — he  is  so 
steady  drunk  that  he  cannot  do  business  any  more .  The  people  will  not  employ  him.'^  The 
dedaiatian  contained  the  proper  averments  that  the  plaintiff  was  a  physician,  and  obtained  his 
living  by  the  puisuit  •f  his  profession,  and  that  the  woids  were  spoken  of  the  plaintiff's  professional 
conduct,  capacity,  business,  &c 

Upon  the  trial  of  the  cause,  the  speaking  of  the  words  being  fully  proven,  the  counsel  for  the 
defendant  uigied  to  tha  juiy  that  the  words  were  not  actionable,  because  they  did  not  touch  the 
pvoAsrional  Skill  and  capacity  of  the  plaintiff,  nor  his  professional  integrity— tliat  if  it  were 
aetioiiable  to  say  of  a  physiciaa  that  he  was  drunk,  or  steady  drunk,  every  individual  ought  to  hare 
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establishment;  the  said  Williams  to  be  consulted  in  all  things,  and  his  advice 
always  to  have  due  weight.  Further,  we,  the  said  Jacob  WilHams,  Benjamin 
Gardner,  jun.  and  William  Chase^  do  by  these  presents  bind  ourselves,  our 
heirs,  and  assigns^  for  the  full  and  faithful  performance  of  the  above  obliga- 
tions; and  should  either  of  the  parties  feel  disposed  to  sell  or  dispose  of  their 
interest  therein,  the  remaining  parties  shall  have  the  offer  to  buy  out;  and  after 
the  expiration  of  the  lease,  it  shall  be  at  the  option  of  the  said  Williams  to 
continue,  or  sell  out;  and  that  a  settlement  of  all  accounts  shall  take  place 
quarterly,  or  half  yearly.  Respecting  the  purchase  of  grain  it  is  undenrtood, 
Uiat  whatever  purchases  each  of  the  parties  may  make,  it  is  to  be  binding  on 
all  the  parties,  or  that  what  sales  of  whiskey  or  gin  each  ono  may  effect, 
the  other  parties  are  to  comply  with." 

Received  five  hundred  dollars,  in  full  for  all  damages,  costs  and  debts^  and 

especially  for  all  damage  on  or  respecting  this  article. 

JACOB  WILLIAMS. 

After  the  making  of  this  contract,  the  defendant.  Chase,  proceeded  to  New 
York  with  letters  from  merchants  in  Cincinnati,  stating  the  character  and  re- 
sponsibility of  the  defendant,  Williams,  upon  the  credit  of  which  the  plaintiff 
sold  him  a  quantity  of  merchandise,  and  took  a  note  for  the  amount  executed 
by  Chase  in  the  name  of  Williams,  Chase  &  Co.  Upon  this  note  the  action  is 
brought.  It  was  admitted  that  Williams  knew  nothing  of  Chase  carrying  letters 
recommending  his  credit,  to  New  York.  It  was  also  admitted  that  none  of  the 
goods  came  to  the  use  of  Williams,  and  that  the  business  of  distilling  was  never 
commenced  between  the  parties. 

Hammou D  for  Plaintiff.     Cobrt  for  Defendant, 
Opinion  of  the  Court  by  Judge  Burnet. 

The  question  to  be  decided  is,  was  there  a  partnership  at  the  date  of  the  note, 
so  as  to  render  Williams  liable  to  this  ax^tion. 

On  the  part  of  Williams  it  is  contended,  that  these  articles  do  not  show  a 
partnership,  at  the  time  the  note  was  given,  but  only  a  project  for  a  partnerriiip, 
to  be  consummated  at  a  future  day. 

ao  acUoo  for  the  same  words,  which  would  be  subverting  the  foundation  upon  wbirh  actions  lot 
words  now  rested,  and  opening  a  new  and  most  mischievous  source  of  litigation. 

The  counsel  for  the  plaintiff  resisted  these  aigumenU  and  inferences  with  great  labor  and 
ability;  but  the  court  coincided  substantially  with  the  defendant's  counsel  in  the  poinu  made  I7 
them,  and  charged  the  jury  that  the  words  were  not  ^actionable.  The  defendant  had  a  verdict. 
The  plaintiff's  counsel  moved  for  a  new  trial,  but  did  not  argue  or  press  the  motion. 

The  foUowing  case  decided  by  Judges  Pease  and  Brown,  at  Belmont,  IB18,  may  aim  mivs  to 
show  eomething  of  the  opinions  of  the  Judges  in  respect  to  the  action  for  words. 

BABBET  V.  JABVIS. 

The  declaration  in  this  case  charged  that  the  defendant,  with  the  intent  of  causing  the  plaintiff 
to  be  conadered  a  mulatto  and  a  relation  of  negroes,  and  thereby  to  cause  him  and  his  fumkj  to  be 
excluded  from  the  society  of  white  people,  and  denied  the  right  of  suffiage,  spoke  of  the  plaintiff 
and  his  daughter  Polly,  to  one  Z.  M .  these  words:  ^^I  understand  that  yoa  are  going  to  many 
BaiKtt's  daughter ;  I  am  sorry  you  should  for  they  are  akin  to  negroes."  The  delendant  pleaded 
two  pleas:  first,  that  he  spoke  the  words  as  a  report,  and  named  his  author  at  the  time;  second,  a 
justification.  Upon  both  these  pleas  issues  were  jomed.  A  verdict  was  found  lor  the  filaintiff;  75 
ddlan  damages .  A  motion  was  made  in  arrest  of  judgment,  upon  ^e  aeaetal  gioiuid  that  die 
words  were  not  actionable .  The  Court  of  Common  Pleas,  consisting  of  Judge  Tappan  and  Ua 
MMciates,  arrested  the  judgment.  A  writ  of  error  was  brought  by  the  plahitiff  to  tha  Supimna 
Court,  aad  the  judgment  of  arrest  was  affirmed. 
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For  the  plaintiff  it  is  insisted,  that  the  contract'crcated  a  complete  partnership 
from  the  moment  it  was  signed,  and  that  the  stipulations  as  to  what  each  partner 
ahall  do,  are  nothing  more  than  a  distribution  of  the  services  to  be  performe<l  by 
each,  for,  and  on  account  of  the  joint  concern. 

In  deciding  the  question  submitted,  it  is  necessary  to  ascertain  what  constitutes 
a  partnership  in  the  view  of  the  law.  Having  done  so,  we  may  determine  the 
true  construction  of  this  contract,  and  whether  it  did  or  did  not  create  a  partner- 
ship between  the  parties,  from  the  time  of  its  execution. 

A  partnership  has  been  defined  to  be  '^a  contract  of  an  association,  by  which 
two  or  more,  contribute  money,  goods,  or  labor,  to  the  end  that  the  profits  may 
be  ratably  divided  between  them."  This  definition,  as  far  as  it  goes,  is  said  to 
be  unexcepticmable;  but  it  is  incomplete,  as  to  third  persons,  between  whom  and 
the  parties  the  question  most  frequently  arises.  In  this  respect,  it  is  observed 
that  he  who  shares  in  the  profits,  ought  to  bear  his  proportion  of  the  losses, 
because  by  *<*lf^ng  the  profits  he  takes  the  fund  on  which  the  creditor  relies  for 
payment.  In  order  to  constitute  a  partnership  so  as  to  make  a  person  liable  aa 
a  partner,  there  must  be  some  agreement  between  him  and  the  ostensible  person, 
to  share  in  the  profits,  or  he  must  have  permitted  the  ostensible  person  to  use 
his  credit,  audio  hold  him  out  as  one  jointly  answerable  with  himself.  (1  Cam, 
on  ConU  286.     Doug.  371.) 

In  order  to  constitute  a  partnership,  a  communion  of  profit  and  loss  between 
the  parties  is  essential,  and  this  is  the  true  criterion  to  judge  by,  when  the  ques. 
tion  is,  whether  persons  are  parties  or  not.  (1  Blac,  43,  48.)  Where  one 
takes  a  moiety  of  the  profits,  he  shall,  by  operation  of  law,  be  made  liable  for 
losses.  (2  H.  Blac,  247.)  But  where  an  agreement  was  made  for  the  purchase 
of  goods,  in  the  name  of  one,  for  the  benefit  of  several,  but  the  agreement  did  not 
extend  to  a  joint  sale  of  the  goods,  a  majority  of  the  court  held  that  it  was  not  a 
partnership,  but  had  the  agreement  extended  to  the  sale  as  well  as  the  purchase, 
all  would  have  been  liable,  though  but  one  was  known  in  the  purchajse.  (1  J7. 
Bloc*  37.)  Though  in  point  of  feu^t,  parties  are  not  partners,  yet  if  one  so 
represent  himself^  and  by  that  means  gets  credit  for  the  other,  both  shall  be 
liable.  (1  Esp,  Rep,  29.)  In  the  case  of  Waugh  v.  Carver  and  Giesler, 
(2  H.  Bloc.  235)  it  was  admitted  that  the  parties  to  the  contract  did  not  intend 
to  become  partners,  or  to  carry  on  trade  at  the  risk  of  each  other,  or  to  become 
liable  for  each  other's  losses,  but  yet  it  was  determined  that  as  to  third  persons 
they  were  partners,  because  it  appeared  from  certain  parts  of  the  agreement  that 
they  intended  to  share  the  profits.  This  case  was  decided  principally  on  the 
authority  of  Grace  v.  SvM>  (2  Blac.  Rep.  998)  in  which  it  was  settled  that 
every  man  who  takes  a  share  of  the  profits,  ought,  by  operation  of  law,  to  bear 
his  share  of  the  loss.  Let  these  principles  be  apphed  to  the  case  before  us,  and 
there  does  not  appear  to  be  any  room  for  seriousiioubt.  It  might  have  beei\  the 
intention  of  the  parties  to  the  agreement  that  each  person  should  pay  for  the 
articles,  or  goods,  he  purchased;  but  the  expectation  of  partners  is  not  to  afiect 
the  legal  rights  of  their  creditors.  The  question  is  not  simply,  what  the  parties 
intended  by  the  contract,  but  whether  third  persons  had  not  a  right  to  rely  on 
their  j<Hnt  credit.  To  determine  this  we  must  refer  to  the  agreement  itself. 
T|&e  first  provision  is,  that  the  three  parties  to  the  contract,  do  agree  to  erect 
and  build  a  distillery  jointly,  to  share  and  share  alike  the  cost  of  said  establish- 
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ment.  The  defendant,  Williams,  is  to  lease  a  certain  lot  for  the  use  of  the 
establishment,  to  continue  for  the  term  of  fifteen  years,  and  to  commence  from 
the  time  of  signing  the  said  instruments.  He  agrees  on  his  part  to  erect  the 
necessary  buildings — Gardner  and  Chase  agree  on  their  part,  to  proTide 
the  stiUs  and  worms  for  said  establishment.  A  store  of  goods  shall  be  estab- 
lished, to  be  furnished  by  Gardner  and  Chase.  After  the  establishment 
shall  be  complete,  the  goods  and  stills  on  the  spot,  the  whole  establishment, 
goods,  &c.  to  be  equally  owned  by  the  three  partners.  From  this  it  appears 
that  the  parties  were  all  equally  interested  in  the  establishment.  They  were  to 
be  joint  owners  of  the  goods,  which  were  to  be  sold  at  their  store,  for  their  com- 
mon  benefit.     They  were  consequently  to  participate  in  the  profits. 

Again — It  would  seem  that  the  term,  establishment,  as  used  in  the  agreement, 
was  intended  to  embrace  the  whole  concern  of  the  parties,  and  to  include  the 
store,  as  well  as  the  distillery.  If  this  inference  be  correct,  no  doubt  can 
remain,  as  the  first  article  in  the  contract  provides,  that  the  parties  shall  share 
and  share  alike  the  cost  of  the  establishment.  Tho  cost  of  an  establishment 
must  include  all  money  expended,  and  all  debts  contracted  in  the  completion  of 
it,  which  would,  in  this  case,  include  the  debt  on  which  the  suit  is  brought.  The 
mind  seems,  to  be  irresistibly  led  to  this  conclusion  from  the  consequences  that  a 
different  construction  would  produce  on  the  parties  themselves.  Admit  for  a 
moment  that  the  defendant's  construction  is  to  be  sustained,  and  what  is  the 
conseqence?  Williams,  on  his  part,  is  to  furnish  the  ground  and  to  erect  the 
buildings,  at  the  joint  cost  of  all  the  parties.  Chase  and  Gardner,  on  their  parts, 
are  to  furnish  the  stills,  worms  and  goods  at  their  own  individual  cost;  and  when 
all  are  furnished,  each  is  to  be  an  equal  owner  of  the  whole.  The  injustice  of 
such  a  construction,  must  be  apparent. 

But  if  it  be  admitted  that  the  store  was  not  considered  as  a  part  of  the  estab- 
lishment, but  merely  as  an  appendage,  the  same  conclusion  seems  to  follow,  for  as 
the  principal  establishinent  was  by  express  stipulation  to  be  erected  at  the  joint 
cost  of  all  the  parties,  the  appendage  to  the  establishment  must  be  provided  on 
the  same  terms.     Justice  requires  it — the  common  sense  of  mankind  requires  it. 

Had  it  been  the  intention  of  the  parties  to  provide  for  a  partnership,  to  com- 
mence at  a  future  day  afler  each  of  the  parties  had  furnished  his  portion  of  the 
stock,  the  contract  would  have  contained  some  stipulation  as  to  the  amount  to  be 
furnished  by  each,*  and  that  it  should  be  on  his  own  credit,  so  that  each  might 
bring  into  the  common  stock  an  equal  portion  of  it.  But  nothing  is  said  on  this 
subject.  Each  party  is  lefl  to  his  own  discretion.  The  building  may  cost  much 
or  little— the  assortment  of  goods  may  be  small  or  extensive — ^yet  each  is  to  be 
equally  interested  in,  and  an  equal  owner  of  the  whole. 

In  forming  an  establishment  of  this  kind,  various  duties  and  services  were  to 
be  performed,  and  it  was  natural  to  distribute  these  among  the  parties  with 
reference  to  their  different  capacities;  hence  we  find  that  WiUiams  was  to  have 
the  building  erected,  and  the  other  partners  were  to  lay  in  the  goods.  This 
consideration  will  sufficiently  account  for  this  part  of  the  arrangement,  without 
searching  for  any  other  cause,  and  when  in  connection  with  this  it  is  considered 
that  all  the  disbursements  and  engagements  of  Williams,  in  performing  his  part 
of  the  contract,  were  to  be  at  the  joint  cost  of  the  concern,  it  seems  to  remove  aH 
doubt  as  to  the  understanding  of  the^parties  themselves  on  this  point. 
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But  some  stress  has  been  laid  on  the  clause,  that  ''an  equal  proportionate  of 
the  amount  paid  by  each  shall  take  place,  and  a  full  adjustment  be  meuie.'' 
What  we  are  to  understand  by  an  equal  proportionate  in  this  case  cannot  be 
easily  told,  as  that  term  is  never  used  in  any  sense  in  which  it  can  be  under- 
standingly  applied  in  the  connection  in  which  we  here  find  it.  The  meanuig  of 
it  may  be  ascertained  by  determining  what  the  intelligible  parts  of  the  contract 
require  it  should  be.  It  is  certain  that  a  partnership  is  provided  for — ^that  a 
distillery  is  to  be  established — ^that  the  parties  are  to  share  and  share  alike  the 
coat  of  the  establishment — that  a  store  of  goods  is  to  be  furnished — ^that  the 
parties  are  to  perform  different  services  in  getting  the  establishment  into  opera- 
tion— and  that  they  are  to  be  joint  and  equal  owners  of  it.  These  provisions 
would  seem  to  require  another,  that  each  party  should  render  an  account  of  his 
purchases  and  payments,  in  order  to  ascertain  the  whole  amount  of  capital,  the 
sum  advanced  by  each,  and  the  debt  contracted  on  the  credit  of  the  company, 
by  which  their  situation  would  be  known,  and  their  accounts  could  be  correctly 
stated  and  adjusted.  But  in  such  a  provision  we  cannot  see  any  thing  inconsis- 
tent with  the  commencement  of  a  partnership,  from  the  date  of  the  contract. 

Great  reliance  is  placed  on  the  case  of  Saville  v.  Robertson^  which  the 
defendants  consider  as  establishing  the  construction  for  which  they  contend. 
Independent  of  the  fact,  that  the  court  were  divided  in  that  case,  we  cannot  but 
Tiew  it  as  operating  rather  against  the  construction  they  contend  for,  inasmuch 
as  the  leading  facts  on  which  a  majority  of  the  court  found  their  opinion,  do  not 
exist  in  this  agreement,  and  in  the  absence  of  those  facts  it  can  scarcely  be 
doubted,  that  the  whole  court  would  have  concurred  with  Ashhurst;  but  let  us 
examine  the  case,  and  compare  it  with  the  one  before  us.  In  Saville's  case, 
each  individual  was  to  have  an  interest  in  the  cargo  equal  to  the  amount  of  goods 
he  might  furnish.  In  this  case,  each  party  was  to  have  an  equal  interest  in  the 
whole  establishment.  In  that  case  the  contract  extended  to  a  single  voyage 
only,  at  the  expiration  of  which  each  party  was  to  receive  back  the  amount  of 
cargo  he  had  furnished.  In  this  case  the  contract  was  to  continue  fifteen 
years,  and  the  interest  of  the  parties  was  not  governed  by  the  amount  fur- 
nished by  each.  In  that  case  it  was  expressly  stipulated,  that  the  parties 
flhould  not  be  liable  for  the  engagements  of  each  other.  In  this  case  it  is 
AS  expressly  stipulated  that  the  parties  shall  share  and  share  alike  the  cost 
of  the  establishment.  In  that  case  the  copper  for  which  the  suit  was  brought 
was  purchased  on  the  individual  credit  of  Pearce,  who  did  not  take  the  name  of 
any  other  person  into  market,  nor  did  the  seller  look  to  the  responsibility  of  any 
other.  In  the  case  before  us,  Chase  took  the  names  of  all  the  parties  into 
market,  and  the  goods  were  purchased  on  the  responsibility  of  the  defendant, 
Williams.  In  that  case  it  was  stated  what  should  be  done  on  the  joint  credit  of 
the  company,  and  what  on  the  credit  of  the  members  individually :  it  was  pro- 
Fided  that  one  should  not  be  bound  by  the  contracts  of  another,  and  no  confidence 
liad  been  created,  nor  any  credit  obtained  in  consequence  of  the  association* 
But  in  this  case  there  is  no  such  provision.  Williams  was  held  out  as  a  partner; 
his  name  was  carried  into  market,  and  the  fact  of  his  being  a  member  of  the 
company  procured  for  it  all  its  credit.  Connect  with  these  circumstances  the 
facts,  that  the  parties  were  to  share  the  cost  of  the  establishment — that  Williams 
was  to  be  an  equal  owoer  of  the  goods  which  were  to  be  sold  for  their  joint 
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account,  and  that  they  were  all  interested  in  the  profits,  and  it  would  seem  thai 
no  doubts  can  remain.  It  would  certainly  be  a  novel  case  if  Williams  was  to 
furnish  his  part  of  the  stock  at  the  joint  cost  of  all  the  parties — Gardner  and 
Chase  to  furnish  their  part  at  their  own  individual  cost,  and  then  each  partner 
should  be  an  equal  owner  of  the  whole.     Such  a  construction  cannot  be  admitted* 

There  are  other  circumstances  in  the  case  from  which  infer^ces  might  be 
drawn;  as  for  example,  the  language  of  the  article  is  in  the  present  time — ^the 
parties  do  agree  to  erect,  dec. — ^the  law  shall  commence  from  the  time  of  signing 
the  instruments,  and  the  receipt  on  the  back  of  the  article  recognizes  a  liability 
for  debts  as  well  as  for  cost,  but  we  have  not  thought  it  necessary  to  dwell  on 
these  facts. 

We  do  not  discover  any  serious  difficulty  in  the  form  of  executing  the  note. 
The  agreement  being  silent  on  that  subject,  the  fair  presumption  arising  from  all 
the  circumstances  is,  that  the  form  adopted  by  Chase,  was  the  one  agreed  on  by 
the  parties. 

We  are  clearly  of  opinion  that  the  partnership  c<Mnmenced  from  the  time  of 
signing  the  articles,  and  that  the  plaintiff  had  a  right  to  look  to  the  credit  of  all 
the  parties.     A  new  trial,  therefore,  must  be  granted. 


McARTHTUR  v.  PORTER,  ET  AL. 

When  ihe  vendor  of  a  tract  of  land ,  having  a  lien  for  the  purchase  money,  obtaini  a  judgment 

against  the  administrator  of  the  'vendee,  upon  which  the  land  is  sold  for  a  sum  sufficient  to  pay  the 

whole  amount,  the  lien  does  not  pass  to  the  purchaser  of  the  land,  so  as  to  enable  him  to  att  it  up 

against  the  dower  estate  of  the  widow  of  the  original  vendee ;  but  such  lien  is  extinguished    by  th* 

sale  on  execution . 

The  substance  of  the  case  made  in  the  bill  and  answers,  is  thisi  In  May 
1797,  George  Porter,  being  then  unmarried,  purchased  of  Nicholas  Taliaferro, 
part  of  an  entry  for  land  standing  in  the  name  of  Talliaferro,  and  gave 
his  bond  for  the  purchase  money,  reciting  that  it  was  given  for  the  pur- 
chase  money  of  the  land,  and  specifying  that  the  land  was  to  be  held  as  a 
security  until  the  bond  was  taken  up.  Porter  obtained  an  assignment  of  the 
entry  and  warrant  from  Talliaferro,  had  a  survey  executed,  and  in 
August,  1797,  obtained  a  patent  in  his  own  name.  In  April,  1798,  he 
married  the  defendant,  Sarah.  In  September,  1801,  George  Porter  deceased^ 
and  administration  upon  his  estate  was  granted  to  Peter  Porter.  The  bond 
given  to  Talliaferro  not  being  paid,  suit  was  brought  on  it  against  the  adminis- 
trator  in  the  general  court  of  the  territory,  and  at  October  term  1803,  Judgment 
was  rendered  and  execution  awarded.  The  writ  of  executicm  commanded  the 
sheriff  to  make  the  debt,  charges  and  costs,  of  the  goods  and  chattels  remaining 
in  the  hands  of  the  administrator,  and  for  want  of  such  goods  and  chattels,  to 
make  the  same  of  the  lands  and  tenements.  Upon  this  writ  the  sheriff  returned 
that  there  were  no  goods,  and  a  levy  upon  four  hundred  and  fiAy-two  acres  of 
land,  condemned  to  be  sold  by  a  jury  of  twelve  men,  and  not  sold  for  want  of 
bidders.  There  were,  in  fact,  no  goods.  Upon  a  subsequent  execuiioD  the 
land  was  sold  by  th^  Sheriff  to  the  complainant  for  the  sum  of  1521  doUan • 
The  money  was  paid  to  the  sheriff?  and  on  the  19th  December,  1898,  the  sheriff 
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made  the  complainaQt  a  deed.  The  judgment  was'satisfied,  and  the  balance  of 
the  money  paid  over  to  the  administrator,  and  the  complainant  obtained  posses, 
■ion  of  the  lua.d. 

The^defendant,  Sarah/  prosecuted  her  writ  of  dower  against  complainant, 
and  recovered  judgment  for  one-third  of  the  premises,  and  for  damages  at  the 
rate  of  thirty  .five  dollars  per  year  from  September,  1802.  The  bill  prayed 
a  perpetual  injuncticm,  upon  the  ground  that  the  bond  for  the  purchase  money  ^ 
under  which  it  was  sold  upon  execution,  attached  as  an  equitable  lien  upon  it, 
which  was  paramount  to  the  widow's  dower,  so  that  the  sale  by  the  sheriff 
divested  her  right  in  equity. 

The  bill  also  claimed  that  the  complainant  ought  to  be  considered  in  equity 
as  the  holder  of  the  bond  of  Talliaferro  and  the  lien  connected  with  it,  and  that 
the  widow  could  set  up  no  claim  for  dower  until  such  lien  was  discharged;  and 
that  afier  so  much  of  the  land  was  sold  as  would  discharge  the  lien,  she  should 
be  endowed  of  the  remainder^only. 

And  it  claimed  further,  that^the  widow  ought  only  to  be  endowed  of  the 
value  of  the  land  and  of  the  improvements  as  they  were  at  the  death  of  her 
husband,  not  as  they  were  when  her  recovery  was  had. 

And  if  the  court  sustained  the  recovery  of  dower,  it  claimed  of  Talliaferro, 
who  was  made  a  defendant,  that  he  should  refund  of  the  amount  received  pro 
rata,  and  asked  a  decree  to  that  effect. 

The  cause  was  argued  at  great  length  by  Scott  and  Gbikkx  for  the  com- 
plainant,  and  by  Bsvsh  and  Ewiivo  for  the  defendants. 

By  ^  CouBT. 

The  view  taken  of  this  cause  by  a  majority  of  the  judges,  renders  it  unneces- 
sary to  decide  upon  the  validity  of  the  sheriff's  sale — ^the  existence  of  the 
equitable  lien  relied  upon — or  the  power  of  the  territorial  courts,  as  courts  of 
law  merely,  to  enfojcce  such  equitable  lien.  Admitting  every  one  of  these 
points  to  be  decided  as  the  complainant  contends  for,  still  he  has  presented  no 
case  that  entitles  him  to  the  relief  sought. 

George  Porter,  the  deceased,  acquired,  by  his  patent,  an  estate  of  inheri- 
tance in  the  lands  in  question.  The  defendant,  Sarah,  by  her  marriage  with 
Greorge  Porter,  acquired  the  right  of  being  endowed  in  these  lands,  if  she  sur- 
vived  her  husband.  Upon  his  death  this  right  invested  her  with  a  complete, 
perfect,  legal  estate.  If  an  equitable  lien  existed  upon  the  lands  for  purchase 
money,  it  belonged  to  Talliaferro,  and  to  no  one  else.  As  to  all  the  world 
beside,  her  right  was  clear  and  unquestionable  at  law.  At  the  sheriff's  sale  the 
complainant  id  not  purchase  any  right  or  interest  that  belonged  to  Talliaferro. 
He  purchased  the  estate  of  which  George  Porter  died,  seized,  and  nothing 
more.  George  Porter  held  this  estate  subject  to  hifii  wife's  claim  for  dower.  In 
his  life  time  he  could  not,  by  any  act  of  his  own  discharge  the  estate  of  this 
claun.  The  sheriff  could  sell  nothing  more  than  what  George  Porter  himself 
could  have  sold.  The  land,  therefore,  was  sold  by  the  sheriff  and  purchased 
by  the  complainant  subject  to  this  charge  of  dower.  The  prosecution  of  this 
J>ill,  and  the  aijguments  in  support  of  it,  seem  to  involve  this  admision.    If  the 
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complainant  acquired  the  widow's  dower  by  the  purchase  at  sheriff's  sale,  it 
would  have  availed  him  as  a  defence  to  the  action  at  law.  This  suit  would 
not  be  necessary.  Where  nothing  but  a  legal  right  was  sold,  how  could  he 
acquire  an  interest  to  be  set  up  and  established  in  equity?  The  land  was  sold 
as  assets  in  the  hands  of  the  administrator  for  the  payment  of  the  debt  due  of 
the  purchase  money.  It  sold  for  a  sum  sufficient,  and  the  proceeds  were  applied 
in  discharge  of  that  debt.  By  this  payment,  the  lien  for  purchase  money, 
whatever  its  character  or  effect  might  be,  became  extinct.  It  never  passed 
from  Talliaferro,  but  perished  in  his  hands. 

Had  the  estate  of  Porter,  which  was  assets  in  the  hands  of  his  administrator, 
proved  insufficient  to  pay  the  debt,  it  would  then  have  been  necessary  for  Tallia- 
ferro to  have  enforced  his  lien  against  the  widow's  dower  estate.  This  could 
only  be  done  by  making  the  widow  a  party.  Ck)uld  she  have  been  legally 
divested  of  the  freehold  vested  in  her  by  the  death  of  her  husband,  upon  the 
mere  suggestion  of  an  equitable  lien,  of  which  she  might  be  totally  ignorant 
without  giving  her  a  day  in  court  to  defend  her  right  or  redeem  her  land?  Such 
a  principle  would  be  most'  arbitrary  and  unjust:  it  is  only  by  the  application  of 
such  a  principle  that  the  complainants  claim  can  be  sustained. 

It  may  be  asked  how  the  territorial  courts,  having  no  chancery  jurisdiction 
could  have  proceeded  against  the  widow?  It  may  be  answered  that  if  they  could 
not  proceed  at  all,  the  consequence  would  be  rather  that  the  widow  should  hold 
her  estate  than  that  she  should  loose  it,  without-  hearing  or  judgment.  But  if 
every  thing  that  was  assets  in  the  hands  of  the  administrator,  had  been  ezhaus. 
ted  and  the  debt  not  satisfied,  a  proper  process  might  have  been  devised  to  sub- 
ject the  widow's  dower,  determining  in  the  first  place,  that  it  was  liable,  and 
in  the  next  place,  directing  how  it  should  be  sold.  A  scire  facias  setting  forth 
the  whole  matter,  and  callmg  upon  the  widow  to  show  cause  why  her  dower 
estate  should  not  be  subjected,  might  have  been  a  proper  course.  Such  a  pro- 
ceeding would  have  carried  with  it  some  semblance  of  justice,  which  is  not  the 
character  of  the  doctrine  contended  for  by  the  complainant. 

Adopt  this  doctrine,  and  what  is  the  consequence?  The  equitable  lien  is  a 
secret  circumstance  known  only  to  the  creditor  and  debtor— other  persons 
have  no  opportunity  to  obtain  a  knowledge  of  it.  It  does  not  appear  upon  the 
records  of  the  court,  or  in  the  registry  of  deeds,  nor  in  the  terms  of  sale.  The 
bidders  never  hear  of  it.  They  bid  for  the  estate  subject  to  the  dower  mcum- 
brance,  and  offer  a  price  accordingly.  If  it  be  afterwards  discovered  that  the 
judgment  creditor  held  a  secret  equitable  lien,  the  purchaser  may  claim  it  as 
his  own,  and  call  upon  a  court  of  equity  to  set  it  up  for  him,  in  destruction  of 
the  widow's  right— thus  acquiring,  through  the  aid  of  a  court  of  chancery,  a 
valuable  interest  in  the  estate,  which  was  not  contemplated  at  the  time  of  pur- 
chase, and  for  which  he  paid  not  one  cent  of  consideration. 

Such,  in  the  opinon  of  the  court,  is  the  claim  of  the  complainant.  He  seeks, 
without  the  payment  of  a  cent  of  money,  or  the  performance  of  a  single  bene- 
ficial act  to  the  estate  by  way  of  consideration,  under  pretence  of  an  equi- 
table  hen,  which,  if  it  ever  existed,  he  never  owned,  and  which  was  long  smce 
extinguished;— to  wrest  from  the  widow  a  valuable  legal  estate,  vested  in 
her  by  the  death  of  her  husband  in  absolute  right,  without  her  ever  being 
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made  a  party  to  the  proceedings  that  thus  annihilates  her  rights.     An  attempt 

of  this  kind  ought  not  to  receive  the  countenance,  much  less  the  aid  of  a  court 
ofchancery. 

It  is  the  opinion  of  a  majority  of  the  court,  that  as  the  complainant  pur- 
chased the  estate  in  question,  suhject  to  the  widow's  dower,  her  recovery 
leaves  him  in  full  possession  of  all  that  he  purchased.  As  he  has  lost  nothings 
he  can  claim  nothing  of  Talliaferro  or  of  others.  His  bill  must  be  dismissed, 
with  costs. 

Judge  BuBNET^s  dissenting  opinion. 

Having  dissented  from  the  c^inion  of  the  court,  given  in  this  cause,  I  feel  it 
my  duty  to  state  the  view  which  I  have  taken  of  the  subject,  and  which  has 
led  my  mind  to  the  conclusion  that  the  decree  ought  to  have  been  in  favor  of 
the  complainant.  In  order  to  do  this  intelh'gibly,  it  will  be  necessary  to  state 
the  leading  facts  in  the  case.  In  May  1797,  George  Porter  since  deceased, 
purchased  the  land  in  question  from  Nicholas  Talliaferro,  and  gave  his  bond 
for  the  purchase  money.  The  condition  of  the  bond  *  specified  that  it  was 
given  on  account  of  the  condition  of  the  land,  and  that  the  land  should  be  held 
as  a  security  until  the  bond  was  taken  up.  In  August  of  the  same  year.  Por- 
ter obtained  a  patent  and  in  April  1789,  intermarried  with  the  defendbEUit,  Sarah 
Porter. 

In  1601,  he  died  intestate,  seized  of  the  premises,  leaving  the  said  Sarah,  his 
widow,  and  W.  I.  Porter,  his  only  child  and  heir  at  law.  Peter  Porter  took 
letters  of  administration  on  the  estate  of  George  Porter.  Talliaferro  instituted 
a  suit  against  the  administrator  for  the  balance  of  the  purchase  money  not 
paid,  and  obtained  a  judgment  in  October,  1802,  before  the  General  Court  oi 
the  Territory,  for  81125  16.  On  this  judgment  execution  issued,  and  there 
being  no  goods  and  chatties,  m  the  hands  of  the  administrator,  the  sheriff 
returned  nuUa  hoTia,  and  that  he  lived  on  the  land  in  question,  being  a  part  of 
the  tract  purchased  of  the  plaintiff.  The  complainant  became  the  purchaser 
at  the  sheriff's  sale,  and  obtained  his  deed  in  due  form  of  law. 

When  the  judgment  was  obtained,  and  when  the  execution  was  levied,  there 
was  no  court  of  chancery  within  the  territory.  Sarah  Porter  has  since  set 
up  a  claim  of  dower,  and  obtained  a  judgment  at  law  against  the  complain- 
ant, against  which  he  prays  to  be  relieved. 

Many  points  are  presented  in  the  record,  and  have  been  discussed  in  the 

argument,  but  it  appears  to  me,  the  case  may  be  settled  by  the  examination 

and  decisions  of  two  questions.     FirsL  Did  McArthur  acquire  a  legal  title  to 

the  land  in  dispute,  by  his  purchase  at  the  sheriff's  ^sale.      Seconds    Was 
Talliaferro  vested  with  such  an  equitable  lien  on  the  premises  as  will  enable  the 

complainant  to  hold  them,  free  from  the  claim  of  the  widow's  dower,  he  having 

purchased  at  the  sale  for  the  satisfaction  of  the  debt,  which  is  alleged  to  have 

been  a  lien. 

In  deciding  the  first  question,  it  will  be  necessary  to  look  at  the  statute  of 

1795,  which  was  in  force  when  the  action  against  Porter  was  commenced,  and 

wluoh  is  substantially  the  same  as  that  of  1802.     This  statute  was  adopted  from 

the  Pennsylvania  code,'in  which  we  find  two  statutes  on  the  same  subject,  one 

passed  in  the  year  1700,  which  was  supplied  by  the  other,  passed  in  the  year 
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1704.  The  governor  and  judges,  who  it  will  be  recollected,  constituted  the 
territorial  legislature,  under  the  first  grade  of  government,  adopted  the  latter 
act,  the  first  section  of  which  is  in  these  words.  <<To  the  end  that  no  creditors 
may  be  defrauded  of  debts  justly  due  to  them,  from  persons  who  have 
sufficient  real,  if  not  personal  estate,  to  satisfy  the  same,  all  lands,  tenements, 
and  hereditaments,  whatsoever,  where  no  sufficient  personal  estate  can  be 
found,  shall  b^  liable  to  be  seized  and  sold  on  judgment  and  execution 
obtained."  This  section  is  literally  transcribed  from  the  law  of  Pennsylva* 
nia,  under  which  it  has  been  uniformly  decided,  that  lands  are  liable  to  be 
sold  on  judgments  and  executions  against  executors  and  administrators,  without 
the  interference  of  the  orphans'  court,  and  without  any  previous  proceedings 
against  the  heir.  It  was  natural  for  the  courts  of  the  territory  to  adopt  the 
rule  of  construction  which  had  been  settled  in  Pennsylvania,  as  the  statutes 
were  the  same,  and  as  their  construction  appeared  to  be  reasonable,  beneficial^ 
and  in  strict  conformity  with  the  letter  of  the  law.  Accordingly  we  find  that 
the  General  Court  of  the  Territory  in  construing  our  statute  of  1796, 
decided  in  accordance  with  the  rule  established  in  Pennsylvania,  that  lands 
were  liable  to  be  taken  and  sold  on  judgment  and  execution,  against  executors 
and  administrators,  in  the  same  manner  as  in  other  cases — and  such  was  the 
uniform  practice  under  the  territorial  government.  As  the  statute  of  1802 
did  not  make  any  substantial  variation  in  the  law,  in  this  respect,  the 
construction  just  adopted  was  continued,  and  the  General  Ck)urt  were  in  the 
constant  habit  of  allowing  and  sustaining  such  executions  and  levies,  nor  do 
I  recollect  of  hearing  the  soundness  of  their  construction  questioned,  till 
after  the  establishment  of  the  state  government.  That  construction  had  been 
given  to  the  law  before  I  commenced  practice  in  1796,  and  in  the  western 
part  of  the  territory  its  correctness  was  not  questioned. 

But  it  was  contended  at  the  bar  that  the  decisions  in  Pennsylvania  were 
founded  on  the  law  of  the  year  1700,  which  subjected  "all  lands  of  debtors,  to 
sale  on  judgment  against  them,  their  heirs,  executors,  or  administrators." — 
It  appears  to  me  that  the  defendants  cannot  strengthen  ^themselves  by  taking 
this  ground,  for  two  reasons.  FirsU  Because  if  the  law  of  1704  materially 
altered  that  of  1700,  it  must,  so  far,  have  repealed  it,  for  if  they  contain 
different  provisions,  the  former  must  give  place  to  the  latter — ^both  cannot 
stand.  Leges  postericres  priores  ahrogani.  Secondly,  Because  it  appears 
easy  of  demonstration,  that  the  two  laws  are  substantially  the  same.  The 
first  subjects  all  lands  of  debtors  to  sale,  on  judgments  against  them,  their 
heirs,  executors,  or  administrators.  By  the  second,  "all  lands,  tenements,  and 
hereditaments,  tDhatsoevery  are  liable  to  be  seized  and  sold,  on  judgments  and 
executions  obtained."  The  additional  words,  heirs,  &c.  in  the  first  act,  cannot 
under  this  provision,  be  more  extensive  than  we  find  it  in  the  second.  The 
only  difference  seems  to  be  that  the  latter  statute,  from  w:hich  ouni  was 
copied,  subjects  all  lands  to  sale  on  judgment  and  execution  obtained,  without 
designating  any  case,  not  even  judgments  against  debtors  themselves,  while 
that  of  1700  enumerates  the  cases.  Had  the  latter  statute  authorised  the  sale 
of  the  debtors'  land  or  judgments  against  Mm,  without  further  piovision,  Ae 
case  might  have  been  different;  for  then  it  would  have  been  a  fair  infeiwnoe, 
that  having  mentioned  one  description  of  cases,  they  meant  to  oxelude  all 
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others;  but  having  specified  no  case,  and  having  made  the  provision  broad 
enough  to  embrace  every  description  of  cases,  they  might  well  omit  the  words* 
heirs,  executors,  or  administrators,  as  surplussagc.  Had  it  been  their 
intention  to  give  the  statute  a  more  limited  operation  than  that  of  1700,  they 
would  have  selected  such  terras  as  were  calculated  to  answer  their  purpose, 
they  would  have  enumerated  the  cases  which  they  intended  to  embrace, 
or  would  have  excepted  those  designed  to  be  excluded.  But  they  have  done 
neither.  As  they  have  omitted  those  words  of  the  first  case,  which  relate  to 
the  debtor  himself,  as  well  as  those  relating  to  liis  representatives,  the 
conclusion  seems  to  be  inevitable,  that  they  were  considered  as  sprplussage, 
and  that  the  provision,  couched  in  the  general  terms  of  the  latter  law,  was 
the  same  in  its  ejects,  as  the  more  special  one  in  the  former  law.  If  it  had 
been  the  intention  of  the  legislature,  by  changing  the  language  of  the  first  act, 
to  give  the  construction  contended  for  by  tlie  defendant's  counsel,  they  would 
have  retained  the  general  phraseology  of  the  first  law,  omitting  the  words, 
heirSy  executors,  and  administrators,  but  as  if  for  tlie  purpose  of  excluding  that 
construction,  they  have  not  only  omitted  those  words,  but  have  varied  those 
preceding  them,  so  as  to  render  the  second  act  more  general  and  comprehen- 
aive  than  the  first.  The  correctness  of  this  remark,  will  be  apparent  to  every 
person  who  will  attend  to  the  effect  that  would  have  been  produced  on  the 
first  act  by  the  simple  omission  of  the  words  heirs,  executors  and  administra- 
tors, and  then  advert  to  the  further  effect  that  has  bceh  produced  by  the 
alteration  of  the  words  in  the  preceding  part  of  the  section.  But  be  this  as 
it  may,  the  courts  of  Pennsylvania  have  decided  eitlier  that  the  two  laws  are 
ess^itially  the  same,  or  that  the  law  of  1704,  of  which  ours  is  a  transcript, 
authorities  the  sale  of  real  estate,  on  judgments  against  administrators,  because 
thdr  decisions  have  been  made  subsequent  to  the  passage  of  that  law,  which 
must  have  repealed  the  former,  as  far  as  it  was  inconsistent  with  it. 

The  first  section  of  the  act  of  1802,  under  which  Talliaferro's  judgment 
was  obtained,  is  in  the  following  words:     "The  better  to  enable  creditoi-s  to 
recover  their  just  debts,  all  lands,  tenements,  and  real  estate  shall  be  liable  to 
be  levied  upon  and  sold  by  execution  to  be  issued  on  judgments,  which  may 
hereafler  be  recovered  in  any  court  of  record  within  the  territory,  for  the 
debt,  damage,  and  cost  due  and  owing  on  such  judgment."     This  language  is 
as  general  as  words  can  make  it.     It  embraces  without  exception  all  creditors 
all  debts,  all  real  estate,  and  all  judgments,  and  it  requires  nothing  but  the 
judgment  and  execution  to  authorise  the  levy  and  the  sale.     There  is  nothing 
in  the  act  that  excludes  judgrticnts  against  administrators,  or'  that  requires  any 
step  to  be  taken,  af\er  judgment,  and  beyond  execution,  in  order  to  justify  a 
levy  and  sale.     If  land  may  be  taken  and  sold  by  execution  on  any  judgmant, 
it  may  certainly  be  taken  on  a  judgment  against  an  administrator,  as  the  law 
makes  no  distinction.     An  appHcation  to  the  Orphans'  Court,  or  a  scire  facias 
against  the  tertenants,  is  not  required,  nor  is  it  believed  that  any  important 
benefit  would  result  from  it,  to  countervail  the  delay  and  expense  that  would 
certainly  follow.     It  would  have  been  easy  to  shape  the  law  so  as  to  have  made 
but  one  or  the  other  necessary.     The  law  subjecting  real  estate  to  execution 
for  debt,  and  the  law  for  the  settlement  of  intestate  estates  have  no  reference  to 
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each  other.  They  are  distinct  statutes,  intended  for  different  purposes.  The 
former  authorises  a  sale  hy  execution  where  there  is  a  judgment,  without  the 
agency  of  the  Orphans'  Court.  The  latter  authorises  a  sale  by  the  Orphans' 
Court,  on  the  application  of  the  administrator,  without  the  agency  of  the 
creditor.  The  one  puts  it  in  the  power  of  the  creditor  to  effect  a  sale  where 
the  administrator  does  not  choose  to  act.  The  other  enables  the  administrator 
to  proceed  and  settle  the  estate  where  the  creditor  does  not  see  proper  to  act. 
The  remedies  appear  to  be  concurrent  and  independent;  neither  seems  to 
require  or  exclude  the  other.  In  the  one  case  the  court  before  which  the 
judgment  is  obtained  will  protect  the  rights  of  all  persons  concerned.  In  the 
other,-  the  Orphans'  Court  which  grants  the  order  of  sale,  will  perform  the 
same  office.  As  I  cannot  perceive  any  particular  advantage  that  would  be 
gained  by  requiring  the  judgment  creditor  to  apply  through  the  administrator 
to  the  Orphans'  Court  for  an  order  of  sale,  and  as  such  a  course  is  not  requi. 
red  by  the  letter  of  the  statute,  there  appears  to  be  no  sufficient  reason  .to 
induce  a  court  to  require  it.  The  difference  that  exists  in  the  nature  and  extent 
of  the  lien  which  creditors  have  in  this  country  and  in  England  on  the  lands 
of  their  debtors,  is  sufficiently  striking  to  show  that  many  of  the  formalities 
that  are  considered  necessary  in  that  country,  are  not  so  in  reality  in  this.  In 
England  the  personal  estate  is  the  fund  for  the  payment  of  debts,  and  for  that 
purpose  it  goes  as  assets  into  the  hands  of  the  administrator,  while  the  real 
estate  descends  immediately  to  the  heirs,  unincumbered  with  any  lien  that  will 
justify  the  creditor  in  meddling  with  it,  without  a  previous  judgment  against 
the  heir.  But  not  so  in  this  country;  here  lands  arc  assets  to  the  same  extent 
as  chattels,  and  the  only  difference  is,  that  the  personal  property  must  be 
exhausted  bofore  the  real  estate  is  resorted  to.  In  England  the  liability  of 
land  to  the  claim  of  ^.reditors,  is  partial  and  limited.  Here  it  is  general  and  ex- 
tends to  the  whole  interest  of  the  debtor.  There  was  not  therefore  any  thing 
incongruous  or  improper  in  the  principle  recognized  by  the  legislature,  and 
adopted  by  the  court  in  the  construction  of  this  statute.  At  all  events  it  must  be 
conceded  that  the  phraseology  of  the  law  admitted  of  the  construction  given  to  it, 
without  violating  any  principle  of  common  law  that  had  been  recognized  or 
adopted  in  the  territory,  although  other  judges  equally  learned  might  have  been 
disposed  to  give  it  a  different  construction.  It  will  also  be  admitted  that  the 
general  court  of  the  territory  had  a  right  to  settle  the  construction  of  statutes, 
And  that  their  decisions  should  be  considered  as  the  law  of  the  land.  In  1 
Blac,  Com'  69,  it  is  said  to  be  "an  established  rule  to  abide  by  former  decis- 
ions  where  the  sa^e  points  come  again  in  litigation,  as  well  to  keep  the  scale 
ojf  justice  even  and  steady,  and  not  liable  to  waver  with  every  new  judges' 
opinion,  as  also  because  the  law  in  that  case  being  solemnly  declared,  what 
was  before  uncertain  and  probably  indifferent,  is  now  become  a  permanent  rule,, 
which  it  is  not  in  the  breast  of  any  subsequent  judge  to  altar  or  vary  from, 
according  to  his  private  sentiments."  The  only  exceptions  to  this  rule  are 
where  the  former  decision  is  evidently  contrary  to  reason  or  the  divine  law. 
The  Supreme  Count  of  the  United  States  have  recognized  this  rule,  and  have 
uniformly  adhered  to  the  construction  given  by  the  superior  courts  of  the 
several  states  to  their  own  statutes.  In  the  case  of  Te^air  v,  SteadSy  Ex^r.  (2 
Cran,  418,)  that  court  adopted  the  construction  given  by  the  courts  of  Georgia 
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to  statute  5  George  II, ^  by  which  construction  lands  were  made  chargeable  for 
debts  in  the  Colonies  without  making  the  heir  a  party.  In  the  case  of  McKeen 
9.  Delancyy  lessee^  (5  Cran.  32.)  although  the  Supreme  Court  of  the  United 
States  considered  the  construction  given  to  an  act  of  Pennsylvania,  by  the 
Supreme  Court  of  that  state,  to  be  incorrect,  or  such  an  one  as  they  would 
not  have  given  had  the  question  been  presented  for  the  first  time,  yet  they 
adhered  to  the  construction  given  by  the  state  courts,  observing  that  in  con- 
structiog  the  statutes  of  a  state  on  which  land  titles  depended,  infinite  mischief 
would  ensue  should  they  observe  a  different  rule  from  thai  established  in  the 
state.  The  same  doctrine  is  held  in  Higginson  v,  Mein  and  Pollardy  Spc,  v. 
DwigJUf  4^;.  (4  Cran.  418,  429.)  In  2  Blac.  Rep,  264,  it  is  said,  where  an 
error  is  established  and  has  taken  root,  upon  which  any  rule  of  property  de- 
p3nded,  it  ought  to  be  adhered  to  by  the  judges,  till  the  legislature  think 
proper  to  alter  it,  lest  the  new  determination  should  have  a  retrospect  and  shake 
many  questions  already  settled. 

It  would  be  highly  improper  for  this  court  to  disregard  the  construction 
given  by  the  general  court  of  the  territory,  to  the  statute  in  question,  for  many 
reasons — 1.  The  statute  was  adopted  by  them,  and  by  their  authority  received 
its  obligatory  effect  in  the  territory:  they  must,  therefore,  have  known  what 
they  intended  by  the  law.  2.  The  same  construction  had  been  previously 
given  in  the  state  of  Pennsylvania,  to  a  statute  substantially  the  same.  3. 
By  disturbing  that  construction  much  mischief  would  ensue,  and  many  titles 
would  be  put  in  jeopardy.  And  lastly,  as  the  statute  has  long  siqce  beei) 
repealed,  there  appears  to  be  no  necessity  to  alter  or  vary  the  rule,  should  it 
even  be  admitted  to  have  been  an  improper  one. 

On  the  whole,  I  am  led  to  the  conclusion,  that  the  staute  authorized  the  levy 
and  sale  which  were  made  in  this  case,  and  that  the  complainant,  by  his  pur- 
chase, has  acquired  a  legal  title  to  the  premises  in  question.  On  this  point, 
however,  I  believe  there  is  no  material  difference  in  the  opinion  of  the  court, 
though  I  am  not  authorized  to  say  there  is  a  perfect  coincidence. 

The  next  enquiry  is,  whether  Taliaferro  held  such  an  equitable  lien  on  the 
premises  as  will  enable  the  comolainants,  by  virtue  of  his  purchase,  to  hold 
them  free  from  the  claim  of  doWer?  In  considering  this  question,  we  are 
naturally  led  to  enquire,  whether  Taliaferro  held  a  lien — whether  that  lien  is 
superior  to  the  widow's  dower — and  whether  the  complainant,  as  a  purchaser 
under  the  sheriff,  is  entitled  to  the  benefits  of  it,  to  the  exclusion  of  the  right 
of  dower  ? 

The  rule  seems  to  be  well  settled,  that  the  vendor  has  a  lien  on  the  premises 
for  the  purchase  money,  unless  he  agree  to  relinquish  it  and  rely  on  other  secu- 
rity. Proof  of  such  agreement  must  come  from  the  purchasee;  for  in  the 
absence  of  such  proof,  the  lien  is  considered  as  existing.  The  death  of  the 
vendee  does  not  affect  the  lien,  nor  is  it  destroyed  by  giving  an  obligation  for 
the  purchase  money,  or  by  the  payment  of  a  part  of  it,  and  it  exists  in  favor 
of  an  assignee.  (See  3  Eq.  Ca.  682.  1.  Vem,  267.  3.  Alk.  277.  2  Ves.  622. 
1  John.  Ch.  Rep.  308,  and  other  cases  there  cited.)  So  far  from  there  beings 
any  agreement  on  the  part  of  Taliaferro  to  abandon  his  lien,  it  appears  from 
the  condition  of  the  Ixmd,  that  he  reHed  on  it,  and  that  Porter  understood  and 
agreed  that  the  land  should  be  bound  till  the  bond  was  discharged.     The  exia- 
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tenco  of  the  lien  boiiir^  asccrtulivtd,  wo  arc  to  enquire  whether  it  excluded  the 
widow's  dower?  W(3>-ri:ifl  that  tli.-  piirchaij )  was  made  in  1797,  and  the 
marriao-c  took  place  in  179S — consoqiiently  the  lien  existed  before  there  was 
any  pretence  to  the  claim  of  dower.  The  right  having  once  vested,  it  was  not 
in  the  power  of  the  vendee  to  alter  or  abridge  it  by  any  act  of  his  awn,  so 
long  as  the  purchase  money  remained  unpaid.  Such  a  power  would  be  alto- 
gether inconsistent  with  Ihe  nature  of  the  right,  and  would  destroy  the  value 
of  the  security.  A  lien  held  at  the  will  of  him  on  whoso  land  it  attaches  and 
whose  estate  it  encumbers,  would  be  a  novelty  in  legal  proceedings.  It  would 
form  a  species  of  security  as  useless  as  it  is  unknown.  In  fact,  the  idea  of 
such  a  power  is  inconsistent  witii  the  existence  of  tho  lien,  and  amounts  to  a 
declaration  that  the  lien  was  never  in  being.  The  law,  by  making  this  pro- 
vision in  favor  of  the  venrlor,  intended  to  give  him  a  beneficial  security,  and  if 
so,  the  permanency  of  that  security  must  be  placed  beyond  the  control  of  the 

vendee. 

In  principle,  there  is  no  diflcrence  between  a  privilege  to  destroy  the  right 
in  part,  or  to  abolish  it  entirely.     We  can  prescribe  no  limit  to  the  exercise  of 
such  a  discretion.     But  it  is  apparent  that  the  vendor  had  a  right  to  hold  the 
entire  estate  in  security.     The  law  gave  him  an  equitable  mortgage,  and  it 
must  protect  it.     I,  therefore,  conclude,  that  as  the  lien  extended  to  the  whole 
of  the  land,  it  was  not  in  the  power  of  the  vendee,  by  any  transaction  or 
contract  of  his  own,  to  relieve  a  third  or  any  portion  of  it  from  the  operation 
of  that  lien;  and  whatever  might  be  the  decision  as  to  the  widow's  claim, 
when  prosecuted  in  a  court  of  law,  in  this  court  it  must  yield  to  the  prior 
equitable  claim  of  the  vendor.     The  doctrine  of  notice,  it  is  conceived,  does 
not  apply  to  a  cose  circumstanced  like  the  present.     The  widow  does  not  stand 
on  the  ground  of  a  purchaser,  for  a  valuable  consideration  without  notice. 
She  comes  as  a  participator  in  the  rights  of  her  husband,  as  they  stood  at  tho 
time  of  her  marriage;  and  as  far  as  those  rights  were  encumbered,  she  must 
be  affected  by  the  encumbrance.     Her  claim  is  legal,  not  conventional:  it 
would  therefore  be  doing  violence  to  the  laws — ^it  would  raise  it  above  itself, 
to  give  it  the  double  operation  of  divesting  the  widow  of  a  settled  right,  for  the 
arbitrary  purpose  of  vesting  it  in  tmother.     On  the  same  principle,  a  legal 
mortgage  would  give  way;  but  I  believe  that  the  law,  in  settling  the  rights  of  the 
widow,  has  had  a  scrupulous  regard  to  the  rights  of  others.     Hence  we  find 
many  cases  in  which  her  claim  yields  to  the  superior  equitable  claim  of  others; 
as,  for  example,   if  her  husband  exchanges  land  with  another  person,  she 
cannot  be  [endowed  of  both  tracts,  although  her  husbcuid  was  seized  of  an 
estate  of  inheritance  in  both  during  coverture,  because  it  would  be  unjust  and 
would  operate  injuriously  on  the  rights  of  others.     And  for  the  same  reason, 
if  her  husband,  being  seized  in  common  with  another  person,  make  partitlm, 
and  that  the  person  be  evicted  for  want  of  title,  she  shall  not  have  her  dower 
in  that  part  of  the  land  which  his  co.tenant  may  recover  jnro  reUa.     (2  Bac. 
Dower,  B.  4.  F.  N.  B.  150.)     So,  if  her  husband  were  seized  of  a  joint  estate 
and  died,  she  shall  not  be  endowed  on  account  of  the  survivorship,  ibr  tke 
survivor  claims  from  the  grantor,  which  is  prior  to  her  title  of  dower.     So 
when  a  vendee,  at  the  time  of  receiving  his  deed,  executes  a  mortgage  to  tbe 
vendor  to  secure  his  purchase  money,  the  wife  of  the  vendee  is  not  entiled  ta 
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dower;  for  although  hor  husband  was  seized,  it  was  but  for  a  moment,  and  it 
would  be  inequitable  to  support  the  claim  in  opposition  to  the  clear  understand- 
ing of  the  parties,  by  which  the  deed  and  nwrtgage  are  to  be  considered  as  parts 
of  the  same  contract  and  treated  as  though  they  had  been  embraced  in  one 
instrument  of  writing.     (2  Co.  77.  15  John.  459.  4  Mass.  560. 

In  Winn  v.  WUUams,  (5  Ves.  130.)  the  master  of  the  rolls  decided,  that  a 
purchaser  or  mortgagee  might  protect  himself  against  a  claim  of  dower  by 
taking  in  a  mortgage  executed  before  the  marriage,  "although  the  consequence 
will  be,  utterly  defeating  the  right  of  dower." 

The  decisions  by  the  courts  of  different  states,  on  this  point,  have  not  been 
uniform.  In  Mafflachusetts  it  has  been  settled,  that  a  widow  is  not  dowable  of 
an  equity  of  redemption  generally.     (IjO  Mcus.  364.) 

In  Pennsylvania,  the  widow  is  dowable  of  land  mortgaged  before  marriac^e 
but  the  right  is  subject  to  the  mortgage.     (2  Searg.  and  Ra.  554.)  But  a  sale 
on  a  IcDaH  facias,  on  a  mortgage,  will  bar  the  right  of  dower,  though  the  mort- 
gage were  executed  during  coverture.     {ScaU  t?.  Crosdale,  2  DaU.  127.  4  DaU 
301,  note.) 

In  New  Jersey,  dower  caimot  be  claimed  of  land  mortgaged  before  coverture 
(1  S<mih.  Rep.  260.) 

In  Connecticut,  Maryland  and  New  York,  a  widow  may  be  ^dowed  of  an 
equity  of  redemption.     (1  Conn.  Rep.  560.  7  John.  282.) 

In  North  Carolina,  it  has  been  decided,  that  a  widow  is  entitled  to  dower  only 
of  such  lands  as  the  husband  died  seized  of,  and  consequently  that  an  alienation 
by  the  husband  alone,  during  coverture,  is  a  bar  to  dower.     (1  Haifw.  243.) 

In  Virginia,  a  mortgage  by  the  husband  during  coverture,  does  not  bar  dow- 
er,  unless  the  wife  join.     (2  Munf.  527.) 

In  South  Carolina,  the  court  said  (in  WeOs  v.  MarUn,)  the  right  to  dower  had 
a  preference  to  mortgages  or  any  other  incumbrances  made  or  suffered  by  the 
husband  in  his  lifetime.  (2  Bay.  22.)  But  the  Reporter,  in  a  note  to  Bogie  v. 
RuUe,  ^c.  (1  Bay.  312.)  says,  that  it  has  been  repeatedly  determined  in  the 
courts  of  that  state,  that  "widows  of  mortgagors  were  not  entitled  to  dower." 

In  Kentucky,  the  widow  may  be  endowed  of  any  beneficial  interest  of  which 
her  husband  was  seized  during  coverture.  In  the  case  of  Winn,  4^c.  v.  ETHoU's 
mdaw,  4rc.  (Hard.  488.)  which  was  a  bill  in  equity  to  bar  the  widow  of  her 
dower,  the  husband  had,  during  the  marriage^  a  beneficial  interest :  he  had 
acquired  the  legal  title,  and  he  died  seized  in  law,  whereby,  said  the  court,  the 
wife's  right  to  dower  became  complete  at  law,  and  they  decided  that  her  claim 
should  not  be  ousted  by  an  equity  against  the  husband  derived  during  the  cover ^ 
tmrcy  and  from  the  husband :  nor  should  it  be  defeated  by  showing  a  title  not 
derived  paramount  the  husband's,  but  under  it;  nor  by  an  equity  that  did  not 
commence  previous  to  the  vaife^s,  but  subsequent  thereto. 

In  CHiio,  it  is  admitted  that  the  widow  is  dowaWe  of  lands  mortgaged  or 
aliened  by  the  husband  during  coverture,  if  she  do  not  join  in  the  mortgage  a 
deed  of  ccnyeyance.  And  it  has  been  decided,  in  the  case  of  Ewing  v.  Stanshu^ 
rify  that  she  shall  be  endowed  with  reference  to  the  value  of  the  premises  at  the 
tune  of  the  alienati<xi. 

But  it  is  confidently  believed,  that  no  court  in  the  United  States  has  decided, 
Aat  a  widow  is  dowable  oi  an  equity  of  redemption,  where  the  mortgage  was 
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executed  before  coverture,  without  the  qualification  that  her  right  is  subject  to 
the  mortgage.  In  the  case  of  Collins  v.  Torrey,  (7  John.  283.)  the  court  say : 
"  The  plain  and  necessary  rule  is,  to  allow  her  the  dower,  which  she  must  take, 
as  the  heir  or  the  purchaser  takes  the  estate,  subject  to  the  mortgage." 

It  only  remains  now  to*  enquire,  whether  the  complainant,  in  consequence  of 
his  purchase,  is  entitled  to  the  benefit  of  this  lien?  We  have  seen  already,  that 
the  lien  continues  in  favor  of  an  assignee;  but  whether  the  complainant  be  con- 
sidered  in  that  light  or  not,  as  a  purchaser  at  a  sale  legally  made  to  raise  the 
purchase  money  for  the  benefit  of  Taliaferro,  he  must  be  entitled  to  the  same 
consideration  that  Taliaferro  would  have  been  entitled  to  had  he  became  the 
purchaser — otherwise  the  value  of  the  lien  would  be  measurably  lost.  It  was 
immaterial  to  Porter  who  purchased.  If  the  land  were  bound  for  its  price,  to 
the  exclusion  of  the  title  to  dower,  it  must  remain  so  in  the  hands  of  the  com. 
plainant;  for  if  the  right  of  dower  did  not  attach  prior  to  the  right  of  sale,  it 
certainly  could  not  be  created  by  the  sale.  If  there  had  been  a  court  of  chan- 
eery  in  the  territory,  and  if  Taliaferro  had  filed  his  bill  and  obtained  a  decree  for 
a  sale,  the  estate  in  the  hands  of  the  purchaser  could  not  have  been  liable  to  the 
widow's  claim.  But  as  there  was  no  such  court,  and  the  vender  was  under  the 
necessity  of  proceeding  in  a  court  of  laws,  it  would  be  unreasonable  to  say  that 
he  shall  lose  his  security,  which  would  be  the  case,  in  part  at  least,  were  the 
purchaser  to  take  the  property  subject  to  dower,  as  with  that  incumbrance  it 
could  not  be  expected  to  command  its  value. 

This  case,  in  principle,  may  be  likened  to  a  procedure  on  a  legal  mortgage, 
by  scire  facias,  under  our  statute.  If  the  mortgage  be  executed  before  the 
marriage  of  the  mortgagor,  the  claim  of  dower  yields  to  the  lien  of  the  mortgage, 
and  the  purchaser  at  the  sheriff's  sale,  will  hold  the  premises,  to  the  exclusion  of 
that  claim,  because  the  lien  is  prior  and  superior  to  it. 

In  the  case  of  Garson  r.  Green,  (1  John.  Ch.  Rep.)  the  decree  was  against 
the  widow  and  heirs  at  law,  for  a  sale  of  the  premises  without  any  reservation. 
It,  therefore,  seems  to  have  been  considered  by  the  chancellor,  that  the  right  of 
dower  did  not  exist,  and  that  the  purchaser  would  take  the  premises  free  of  this 
incumbrance. 

From  the  view  that  has  been  taken  of  the  subject,  it  appears  to  me  that 
Taliaferro  had  a  lion  on  the  land  which  must  be  treated  as  an  equitable  mort- 
gage, and  which  secures  the  land  for  the  payment  of  the  purchase  money,  to  the 
exclusion  of  subsequent  encumbrances,  and  consequently  that  the  right  of  dower, 
in  this  case,  was  subject  to  the  lien,  and  cannot  be  set  up  till  the  debt  is  satisfied. 

The  objection  that  the  proceedings  were  had  in  a  court  of  law,  seems  to  -he 
obviated  by  the  fact  that  there  was  no  court  of  equity  in  the  territory,  and  that 
under  such  circumstances  courts  of  law  will  give  the  same  relief  as  courts  of 
equity,  provided  the  forms  of  their  proceeding  will  admit  it.  They  cannot  en- 
force a  specific  performance,  or  compel  a  disclosure  by  the  parties  themselves, 
but  wherever  an  equitable  right  can  be  presented,  investigated,  and  decided,  in 
a  form  of  action  used  by  them,  they  will  not  hesitate  to  do  it,  and  will  enforce 
their  decbions  by  any  form  of  execution  known  to  the  law,  and  calculated  to 
accomplish  the  object.     Such  was  the  fact  in  the  case  before  us. 

Is  it  objected,  that  the  widow  was  not  a  party  in  the  proceedings  at  law,  and 
therefore  has  not  had  a  day  in  court?  Neither  is  she  made  a  party  in  proceeding 
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on  a  mortgage,  by  scire  facias,  under  our  statute,  although  her  rights  are 
afiected  in  the  same  manner  and  to  the  same  extent.  But  she  is  now  a  party, 
and  the  merits  of  her  claim  are  fully  before  us.  If  those  merits  have  not  been 
decided,  and  if,  as  has  been  urged,  the  proceedings  at  law  have  not  concluded 
her,  because  the  lien  was  not  legal,  but  equitable,  it  would  seem  that  the  parties, 
being  now  before  a  tribunal  of  sufficient  power,  a  final  disposition  may  be  made 
of  the  cause,  by  which  the  objection  that  the  widow  has  not  had  a  day  in  court 
would  be  removed.  Should  it  be  admitted,  that  after  the  proceedings  in  the  suit 
at  law,  and  the  subsequent  establishment  of  a  court  of  chancery,  the  widow 
might  enforce  her  claim  to  dower,  at  common  law,  against  the  complainant, 
and  that  his  defence,  being  an  equitable  one,  could  not  there  be  heard,  the  ad. 
mission  would  not  affect  the  question,  unless  by  shewing  that  the  remedy  in  the 
territonal  court,  for  the  want  of  full  chancery  power,  was  not  complete,  and  that 
the  aid  of  this  court  was  necessary  to  perfect  it.  The  admission  would  not 
afiect  the  existence  of  the  lien,  or  its  operation  on  the  claim  of  the  widow,  it 
would  only  show  that  a  court  of  law  would  not  continue  to  protect  an  equitable 
right,  after  the  establishment  of  a  court  of  equity,  and  that  this  bill  was  necessary 
to  quiet  the  complainant  and  relieve  him  from  the  claim  at  law.  If  the  proceed- 
ings  in  the  territorial  court  did  not  completely  silence  the  widow's  claim  at  law, 
the  only  resource  for  relief  was  to  a  court  of  chancery. 

Should  it  be  admitted  in  the  broadest  terms,  that  the  proceedings  in  the  Gene- 
ral  Courty  have  had  no  bearing  on  the  equitable  lien  of  Taliaferro,  or  on  the 
legal  claim  to  dOwer,  it  would  follow  that  the  lien  is  yet  to  be  enforced,  and  this 
is  certainly  the  proper  tribunal  to  do  it.  To  render  a  mortg«ige  operative,  it  is 
not  necessary  for  the  mortgagee  to  become  the  purchaser  of  the  mortgaged  pre- 
mises. Should  a  third  person  purchase,  at  a  sale  to  satisfy  the  mortgage,  it  must 
operate  to  protect  him  against  after  incumbrances,  to  the  same  extent  that 
it  would  have  done  the  mortgagee,  had  he  been  the  purchaser,  otherwise  the 
mortgage  would  be  of  but  little  use.  I  do  not  therefore  see  the  propriety  of  the 
conclusion,  that  because  Taliaferro  was  not  himself  the  purchaser,  the  lien  has 
been  discharged,  and  the  complainant  must  be  liable  to  an  incumbrance  that 
Taliaferro  might  have  avoided  had  he  purchased  himself.  If  the  lien  existed, 
the  whole  object  of  it  was  to  enable  the  vendor  to  have  the  land  sold  for  the 
payment  of  the  purchase  money,  free  from  subsequent  incumbrances,  and  I 
consider  it  a  matter  of  perfect  indifference,  by  whom  the  premises  were  pur- 
chased. If  in  this  case  the  claim  of  dower  is  to  be  sustained  because  the 
mortgaged  premises  have  been  purchased  at  the  suit  of  the  mortgagee,  and 
purchased  by  a  stranger,  at  a  price  sufficient  to  satisfy  the  debt  for  which  they 
were  bound,  on  the  same  principle  the  claim  of  dower  must  be  good  in  every 
case  where  a  third  person  purchases  under  a  judgment  by  scire  facias  on  a 
mortgage,  for  a  sum  sufficient  to  pay  the  debt. 

Whether  McArthur  relied  on  the  lien  or  not,  is  a  matter  not  known  to  the 
court,  nor  do  I  consider  it  material,  as  a  man  may  be  ignorant  of  his  rights 
without  forfeiting  them. 

On  the  whole  it  appears  to  me  that  the  equity  of  the  case  is  with  the  com- 
plainant. 
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AMumpsit  will  lie  upon  a  note  in  writing,  m'hether  negotiable  or  not,  without  setting  out  the  con- 
sidexation  or  ori^al  contract. 

A  principle  once  establiihed,  and  continued  by  common  consent,  and  with  geneial  approbation 
ought  to  be  received  as  the  law  of  the  land . 

The  lenn  ^'eurreney"  means  current,  unless  the  parties  by  the  positive  term  of  the  coottact 
attach  tu  it  a  different  meaning . 

•This  was  an  action  of  assumpeit  upon  a  promissory  note  in  the  following 
words:  ^^ibur  months  after  date  I  promise  to  pay  John  S.  Dugan  or  order  aey. 
enty-five  dollars  for  value  received,  payable  in  the  currency  of  this  place,  if 
the  said  Dugan  does  not  take  it  out  in  store  goods  at  the  same  rate.  Zanesville, 
August  17th,  1820." 

The  declaration  alledges  that  the  defendant  made  his  certain  note  in  Writing, 
commonly  called  a  promissory  note,  and  delivered  the  same  to  the  plaintiff, 
by  which  he  promised  to  pay,  reciting  the  note  substantially;  it  then  proceeds 
as  follows:  * 'And  the  plaintiff  avers  and  says  that  the  defendant  did  not,  four 
months  after  the  date  of  said  promissory  note,  pay  to  him  or  order  seventy  .five 
dollars  in  money  current  in  Zanesville,  nor  did  he  the  plaintiff  take  out  that  sum 
in  store  goods  at  thesame  rate,  by  reason  whereof  the  defendant  became  liable  to 
pay  to  the  plaintiff  the  told  sum  of  seventy-five  dollars  in  lawful  money,  and  being 
so  made  liable  to  the  defendant,  then  and  there  afterwards,  to  wit:  upon  the  first 
day  of  January,  1821,  at  the  county  aforesaid,  undertook  and  faithfully  promised 
to  pay  the  plaintiff  the  said  sum  of  seventy-five  dollars,  when  thereto  afterwards 
he  should  be  requested."  General  issue  pleaded,  and  verdict  for  the  plaintiff. 
The  Court  of  Ck>mmon  Pleas  arrested  the  judgment;  to  reverse  which  the  writ 
of  error  was  brought;  general  error  assigned. 

S.  W.CulbertsQnj  for  plaintiff  in  error.    Goodard  and  Adams  contra. 

By  the  Court. 

It  is  not  necessary  to  decide  whether  the  note  in  this  case  is  or  is  not  nego. 
tiable,  or  to  adopt  or  reject  the  principles  of  the  cases  cited  on  either  side;  for 
if  it  were  not  negotiable  within  the  rules  of  decision,  we  should  nevertheless 
consider  it  a  promissory  note,  importing  in  itself  a  consideration. 

From  the  first  settlement  of  the  state,  it  has  been  an  universal  practice  among 
all  classes  of  citizens,  in  making  contracts,  for  the  party  who  has  received  a 
consideration,  according  to  the  terms  of  agreement,  to  execute  a  written  prom- 
ise to  pay  a  sum  of  money  or  other  property  for  value  received.  Although 
the  writing  thus  executed  may  want  words  of  negotiability,  or  may  contain 
conditions  that  destroy  its  negotiable  character,  the  piomissee  rests  in  security 
upon  this  written  contract,  as  evidence  of  his  claim,  and  preserves  no  other 
proof  of  the  transaction  upon  which  it  was  founded.  By  common  consent,  ac- 
tions have  always  been  brought  and  sustained  upon  such  instruments  without 
setting  forth  or  proving  the  consideration.  Were  the  court  now  to  establish  a 
different  doctrine,  great  mischief  might  ensue:  numerous  judgments  would  vir- 
tually be  declared  erroneous — existing  contracts  might  be  seriously  aifected, 
anda  rule  would  be  established  contrary  to  the  common  understanding  and 
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usage  of  the  country.  A  door  would  be  open  for  controversy,  whether  the 
the  note  were  any  evidence  of  debt,  or  whether  the  whole  original  contract 

must  be  made  out  in  proof  by  the  plaintiff  7  This  is  required  neither  by  jus- 
tice nor  by  conunon  sense.  A  principle  once  established  and  continued  by  com- 
mon consent,  and  with  general  approbation,  ought  to  be  received  as  the  law  of 
the  land.  It  should  not,  but  for  very  weighty  reasons  indeed,  be  departed  froni 
or  overruled.     In  this  case  we  are  of  opinion  that  no  such  reasons  exist. 

The  objection  to  the  manner  in  which  the  breach  is  asssigned,  is  not  well 
founded.  The  term  ''currency"  in  a  contract  must  be  taken  to  mecui  currerU 
money,  unless  there  be  something  in  the  contract  itself  to  require  a  different 
interpretation.     The  case  in  0^  Johnson  is  considered  clear  on  this  point. 

Judgment  reversed.  ^ 
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The  Sheriff  has  bo  authority  to  provide  a  Jai)^  or  to  Smpriflon  a  debtor  in  any  other  place  thao 
the  public  jail. 

No  action  tiei  against  the  iheriff  for  imprifOiiiDg  a  debtor  in  the  taine  room  with  crimiiialf,  if  the 
county  jail  contain  but  one  apartment .     . 

This  case  was  certified  from  the  Supreme  Court  of  Muskingum  county.  It 
was  an  action  of  trespass,  and  was  tried  by  a  jury  upon  the  plea  of  not  guilty, 
who  found  a  verdict  for  the  defendant.  The  plaintiff  moved  to  have  the  ver- 
diet  set  aside  as  against  law.  A  statement  of  facts  was  made  and  agreed  to 
by  the  parties;  and  the  moticm  for  a  new  trial  referred  for  decision  to  this  court. 

The  facts  stated  are  as  follows: 

The  plaintiff  was  arrested  by  the  defendant  on  the  26th  day  of  September, 
lB2^,hy  YirUxeoi  B.  capias  (id  respondendum  issvied  from  the  Court  of  Com- 
mon Pleas  of  Muskingum  county,  in  favor  of  John  S.  Dugan,  in  an  action  on 
the  case,  and  was  in  the  lawful  custody  of  the  defendant  as  a  debtor;  The 
jail  of  the  county  of  Muskingum  contains  but  one  apartment,  which  is  used, 
and  heretofore  has  been  used,  for  the  imprisonment  of  convicts,  persons  charg- 
ed with  crimes,  and  debtors^  this  being  the  only  room  or  building  appropriated 
by  the  commissioneis  for  that  purpose.  And  it  also  appeared  in  evidence 
that  the  sheriff  had  represented  to  the  commissioners,  the  situation  of  the  jail, 
and  requested  them  to  make  provision  for  the  separate  coh&nemeht  of  debtors. 
The  defendant,  on  said  26th  day  of  September,  by  virtue  of  said  writ,  took 
said  plamtiff  to  said  jail,  and  there  imprisoned  him  in  said  apartment,  which 
then  c€mtained  two  insane  persons^  one  person  charged  with  rape,  and  one  with 
bigamy.  The  jail  was  described  as  a  filthy  and  loathsome  apartmbni,  afid 
the  plaintiff  protested  against  being  confined  there,  and  claimed  decent  and 
comfortable  lodgiiigs.  The  keeper  of  the  jail  treated  the  plaintiff  with  all  hu- 
manity  and  gave  him  every  accommodation,  and  kept  the  room  as  clean  and 
comfortable  as  the  nature  of  the  place  would  admit.  On  the  28th  day  of  Sep. 
teihber  the  plaintiff  procured  bail  and  was  discharged. 

Ooddatd  and  SpangU/jTy  for  plaintiffi 
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'   By  the  Court. 

At  the  common  law  it  was  unlawful  to  confine  a  person  in  custody  fox  debt 
in  the  same  prison  with  those  imprisoned  for  crimes,  unless  the  debtor  assented 
to  it.  If  a  debtor  were  thus  imprisoned,  he  had  his  action  for  the  wrong 
against  the  sheriff. 

Our  statute  directing  the  erection  of  jails,  provides  that  the  jail  shall  contain 
not  less  than  two  apartments,  one  of  which  shall  be  apropriated  to  the  recep- 
tion of  debtors;  the  other  shall  be  used  for  the  safe  keeping  of  persons  charged 
with  or  convicted  of  crimes.  This  provision  is  clearly  predicated  upon  the 
principle  that  the  unfortunate  debtor  is  not  be  associated  with  the  unprincipled 
and  profligate  felon.  And  the  court  have  no  doubt  but  thus  to  associate  a  debt- 
or, is  a  wrong  for  which  he  may  have  an  action  for  redress— the  difficulty  is, 
a^^iinst  whom  shall  such  action  be  brought? 

The  fact,  that  this  action  is  sustained,  in  England,  against  the  sheriff,  does 
not  warrant  us  in  sustaining  it  here.  He  has  with  us  no  authority  to  pro- 
vide a  jail,  or  to  imprison  a  debtor  in  any  other  place  than  the  public  jail. , 
It  is  the  duty  of  the  commissioners  to  erect  and  provide  a  jail.  If  this  duty  be 
performed — ^if  there  be  a  public  jail  with  separate  apartments,  and^the  sheriff 
shall  in  such  case  eonfine  a  debtor  among  criminals  against  his  consent,  no 
doubt  he  would  be  subject  to  this  action.  But  the  facts  agreed  present  a 
very  different  case.  Here  was  a  jail  with  but  one  apartment,  and  that  con- 
tained persons  char^  with  criminal  offences.  The  sheriff  had  legally  ar- 
rested the  plaintiff— he  could  not  give  bail,  and  it  was  the  duty  of  the  sheriff  to 
confine  him  in  the  public  jail.  Had  he  imprisoned  him  elsewhere,  it  would  have 
•  been  illegal.  The  plaintiff,  in  the  action,  might  have  considered  it  an  escape— 
the  defendant  a  tresspass.  Where  the  sheriff  acted  in  strict  obedience  to  his 
writ,  and  in  the  performance  of  his  duty,  he  shall  not  be  subjected  to  an  action. 
The  plaintiff  has  sustained  an  injury  from  others,  and  must  seek  redress  against 
.the  wrong  doers — not  against  the  innocent  ^eriff.  ^ 

The  motion  for  a  new  trial  is  overruled. 
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An  objection  to  the  jurisdiction  of  tbe^  ChanQellor  cQoes  too  iate,  after  a  defeBdaQtiia«.SQ0irti«d 
and  contested  the  merits . 

A  punctilious  performance  of  the  mtnttitd  of  a  contract,  is  not  always  requited  ^ia  Equitj. 

W\en  a  rendeefilesa  bill  for  specific  performance,  and  it  appears  that  the  vendor  has  sold  the 
>^ma  l^ad  to  a  wibsequeDt  bcna  fide  puichajer,  for  a  valuaUo  consideratioD  without  notiee^  Equity 
wiUfntain  the  cause,  and  under  the  general  prayer  for  i«lief  will  decree  the  value  of  iIm  land  t»  the 
eomplaini^C. 

The  bill  was  brought  by  the  assignee  of  the  vendor  of  a  tract  of  land, 
against  the  purchaser,  to  obtain  a  decree  for  the  balance  of  the'pvrchase  money, 
or  a  zeacinding  of  the  contract.  The  facts  were  these:  Ludwick  Wolfley,  James 
Hunter,  John  Hunter,  Morris  Kees,  Solomon  Rees,  Thomas  Rees  and  Koah 
Zane  were  proprietors  in  unequal  proportions  of  sec.  11,  T.  14,  R.  19,  situate 
in  Fairfield  county.  The  land  having  been  entered  at  the  Chillicothe  land 
office,  an  agreement  was  made  between  the  parties  that  the  patent  should  issue 
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to  Zane,  who  gave  a  bond  to  each  of  the  others  to  convey  him  his  shar^  of  the  * 
land  when  the  pat^it  waa  obtained. 

In  June,  1810,  before  the  patent  issued,  Solomon  Rees  sold  his  tract  of  land 
to  the  defendant,  Smith,  as  eighty  acres,  at  eleven  dollars  and  fifty  cents  per 
acre.  Thirty  dollars  to  be  paid  in  hand:  four  hundred  and  thirty  in  September 
fbllowmg,  and  the  residue  in  three  equal  annual  instalments.  The  title  to  be 
made  in  September  wh^i  the  payment  was  made,  and  if  not  then  made,  Rees 
to  give  security  for  the  title  to  be  made  in  a  reasonable  time.  Possession  to  be 
fiven  to  Smith  in  the  ensuing  October,  if  required.  The  agreement  was  re- 
duced to  writing  and  executed  by  both  the  parties; 

Upon  this  contract  Smith  paid  forty  dollars  at  the  time  of  execution :  two 

hundred  and  fifty  dollars  on  the  27th  of  October,  1810,  and  one  hundred  and 

thirty  in  November  following;  and  was  put  in  possession  of  the  land.     Rees  not 

having  obtained  a  deed  from  Zane,  in  October,  1810,  executed  a  bond  to  Smith 

for  the  title,  with  Thomas  Rees  and  Jesse  Rees  as  security,  conditioned  for 

making  a  title  so  soon  as  a  regular  survey  could  be  made.     Upon  this  bond  the 

fieeses  endorsed  an  order  to  Zane  to  make  the  title  to  Smith.     The  bond  and 

order  was  presented  to  Zane,  who  endorsed  upon  the  bond  a  promise  and  an 

c^igagement  (o  make  the  deed  to  Smith. 

After  this  a  survey  of  the  section  was  made,  when  it  was  fbund  hot  to  contain 

the  fiill  quantity.     The  proprietors  all  agreed  to  apportion  the  loss  among  them- 

selves,  allowing  to  Smith  his  fiill  quantity  of  eighty  acres. 

In  August,  1812,  Zane,  Smith,  and  all  the  proprietors,  met  for  the  purpose  oT 
executing  and  receiving  deeds.  By  the  consent  of  all  concerned,  Zane  con- 
▼eyed  to  Ludwick  Wolfley,  James  Hunter,  John  Hunter,  and  Morris  Rees, 
their  several  tracts  of  the  land  by  metes  and  bounds.  At  the  same  time  he  ex- ' 
ecuted  a  deed  to  Smith  for  the  eighty  acres  purchased  of  Solomon  Rees,  the 
descriptive  terms  of  which  are  as  follows— "being  part  of  Sec.  11,  T;  14,  R. 
19,  containing  80  acres,  the  line  to  run  on  the  south  boundary  of  the  ^aid  eighty 
acres  so  as  to  include  the  two  small  fields  south  of  the  road,  and  to  run  the  line 
as  near  the  said  fields  as  may  be  practicable,  so  that  the  line  including  said  fields 
may  be  a  straight  line — thence  to  run  east  and  west  for  the  basis  of  the  said 
ei^ty  acres.  The  body  of  said  eighty  acres  lying  north  of  the  run  near  Sol- 
on»on  Rees's  dwelling  house."  Smith  received  this  deed,  and  gave  up  to  Zane 
the  bond  executed  by  the  three  Reeses,  and  upon  which  Zane  had  endorsed  his 
agreement  to  convey  to  Smith.  At  the  same  time  Zane  executed  to  the  heirs 
of  Thomas  Bees  a  deed  for  all  the  residue  of  the  section,  teservittg  for  himself 
fifty-five  acres,  eighty-six  poles  in  the  north  east  comei'. ' 

These  deeds  Zane  took  with  him  to  Virginia  to  complete  them  by  adding  his 
wife's  relinquishment  of  dower.  When  these  deeds  ^ere  returned.  Smith  took 
the  one  for  him  to  his  attorney,  who  advised  him  that  it  was  t^  vague  and 
uncertain  in  description  to  be  valid:  upon  which  Smith  refused  to  accept  it,  and 
left  it  in  the  attorney's  hands. 

The  balance  of  the  purchase  money  remaining  unpaid,  in  February,  1813 
Solomon  Rees  assigned  Smith's  covenant  to  the  complainant,  and.  Smith  refusing 
to  pay,  the  complainant  brought  suit  at  law  upon  the  covenant.  Smith  defended 
Uie  suit  and  resisted  a  recovery,  upon  the  ground  that  Solomon  Rees,  not  having 
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executed  the  deed  in  September,  according  to  the  terms  of  the  covenant,  could 
not  recover  at  law — and  upon  that  ground  obtained  a  verdict;  after  which  this 
suit  in  equity  was  cpmmenced. 

Smith  put  in  his  answer  without  making  or  stating  any  objection  to  the  juris* 
diction  of  the  court,  and  in  his  answer  suggested  that  he  was  defendant  in 
another  suit  in  chancery,  between  other  parties,  in  which  the  boundaries  of  the 
land  were  drawn  in  question,  and  praying  that  proceedings  might  be  staid  until 
that  suit  was  determined*  An  order  was  accordingly  made  to  stay  the  pro- 
ceedings, and  they  were  staid  until  the  suit  in  question  was  decided,  which 
settled  the  boundaries,  as  Smith,  in  his  answer  in  that  case,  had  claimed.  Thia 
cause  was  then  proceeded  in  to  final  hearing  in  the  Comm<Hi  Pleas  of  Fairfield 
county,  when  a  decree  was  made  that  the  defendant  should  pay  the  balance  of 
purchase  money  with  interest.  From  this  decree  the  defendant  appealed  to  the 
Supreme  Court,  and  the  whole  case  was  reserved  for  decision  in  this  court. 

Ewing^  for  Plaintiff. 

Opinion  of  the  Court  by  Judge  Burnet. 

Two  question^  are  presented  in  this  case.  1 .  Has  the  court  jurisdictioni  2. 
Has  the  contract  been  performed  on  the  part  of  Rees,  so  as  to  entitle  him  to  the 
relief  prayed  fori 

As  to  the  first  enquiry,  it  is  manifest  that  the  subject  matter  of  the  contract 
comes  properly  within  the  province  of  a  court  of  chancery.  The  defendant 
might  have  sustained  a  bill  for  specific  performance,  or  to  rescind;  and  it  is 
contended  with  some  force,  that  this  right  must  be  so  far  reciprocal  as  to 
authorise  the  vendor  to  sustain  a  bill  where  the  covenants  on  his  part  have  been 
substantially,  though  not  literally,  performed,  and  the  party  claiming  a  strict 
performance,  is  in  the  full  and  secure  enjoyment  of  the  thing  contended  for.  A 
punctilious  performance  of  the  minutUB  of  a  contract,  is  not  altmys  required  in 
equity,  though  the  want  of  it  may  present  a  difficulty  in  a  court  of  law.  If  thp 
conditions  have  been  substantially  performed,  and  the  benefits  of  the  contract 
fully  secured  to  the  opposite  party,  equity  has  considered  it  sufficient:  But  ii^ 
this  case  the  defendant,  by  answering  and  putting  the  merits  in  issue,  has  sub- 
mitted  to  the  jurisdiction,  and  the  court,  at  this  stage  of  the  proceedings,  may  go 
on  and  decide  as  the  equity  of  the  case  may  require.  He  has  not  only  acqui- 
esced,  but  has  obtained  a  stay  of  proceedings  till  the  fate  of  another  bill  should 
be  known,  to  which  he  was  a  defendant,  and  by  which  he  might  lose  a  part  of 
the  premises  purchased  of  the  complainant.  The  existence  of  that  suit,  and  the 
possibility  of  a  recovery,  were  relied  on  as  an  important  part  of  his  defence. 
The  court  so  considered  it,  and  he  was  indulged  with  a  delay.  That  suit  has 
been  decided  in  his  favor,  and  now,  for  the  first  time,  an  exception  is  taken  to 
the  jurisdiction  of  this  court.  To  indulge  the  defendant  in  this  course,  would 
seem  to  be  triffing  with  justice.  It  has  been  repeatedly  decided,  that  an  objec- 
tion  to  the  jurisdiction  of  chancery  comes  too  late,  afler  a  defendant  has  answered 
and  contested  the  merits.  If  he  do  not  demur  to  the  relief,  the  court  will  decree 
for  the  complainant  on  the  hearing.     {GiJbertU  History  and  Practice  of  Chan- 
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eeryy  219.)   In  the  case  of  Ludlow  v.  Sinumdj  {2' New  York  Cases  of  Error,  page 
56.)  this  doctrine  is  asserted  and  suj^ported,  both  by  reason  and  precedent. 

The  26th  section  of  the  act  directing  the  mode  of  proceeding  in  chancery,  is 
a]so  relied  on.  That  section  provides,  ''That  after  answer  filed  and  no  plea  in 
abatement  to  the  jurisdiction  of  the  court,  no  objection,  for  want  of  juriscUction, 
shall  ever  after  be  made,  nor  shall  the  court  ever  hereafter  delay  or  refuse 
justice,  or  reverse  the  proceedings  for  want  of  jurisdiction,  except  in  cases  of 
controversy  respecting  land  lying  out  of  the  jurisdiction  of  such  court.*'  With- 
out undertaking  to  decide  how  far  this  section  will  control  or  affect  the  provision 
contained  in  the  second  section  of  the  same  act,  by  which  the  chancery  powers 
of  this  court  are  created  and  limited,  we  may  safely  say,  that  in  a  case  circum- 
stanced  like  the  present,  it  may  be  relied  on  with  propriety  and  efiect. 

On  the  part  of  the  defendant  it  is  urged,  that  the  complainant's  remedy,  if  any 
exist,  is  at  law;  but  we  cannot  shut  our  eyes  on  the  fact,  that  the  remedy  at  law 
has  been  extinguished  by  a  judgment  rendered  against  the  complainant  by  a 
court  of  competent  jurisdiction,  on  the  ground  alleged  by  the  defendant,  that 
t?olomon  Rees  had  not  complied  with  his  contract.  The  defendant  having  sue- 
ceeded  on  that  ground,  now  attempts  to  defeat  the  application  here,  by  main* 
taining  the  conveise  of  the  proposition.  The  words  of  the  statute  defining  the 
juiiw^cUon  of  courts  of  chancery,  relate  to  the  time  of  filing  the  bill.  If  the 
complainant  has  not  then  a  complete  and  adequate  remedy  at  law,  it  would 
seem  that  the  legislature  intended  to  afford  him  the  aid  of  chancery;  nor  does 
there  appear  to  be  any  thing  m  the  statute  making  it  necessary  to  enquire  who- 
therat  any  former  period  a  legal  remedy  did  or  did  not  exist.  It  is  one  of  the 
peculiar  provinces  of  equity  to  grant  relief  in  cases  of  fraud  and  accident,  and 
it  is  worthy  of  enquiry,  whether  both  of  these  circumstances  are  not  to  be 
found  in  the  present  case.  The  defendant  admits  that,  in  the  trial  at  law,  he 
denied  the  existence  of  a  legal  remedy,  and  having  succeeded  in  that  defence, 
obtained  a  judgment.  He  now  attempts  to  defeat  the  application  on  the  equity 
side  of  this  court,  by  advancing  the  converse  of  that  proposition.  Although  he 
admits  that  the  facts  remain  as  they  were,  he  contends  that  there  was  a  remedy 
at  law,  and  that  this  court  cannot  therefore  grant  relief.  The  accidental  cir- 
cumstance,  that  the  plaintiff's  remedy  at  law  has  been  destroyed  by  the  practice 
of  the  defendant,  ought  rather  to  strengthen  than  to  weaken  his  claim  to  the 
aid  of  this  court. 

As  the  statute  admits  the  jurisdiction  of  courts  of  chancery,  in  cases  where 
there  ia  not  an  adequate  remedy  at  law,  it  is  difficult  to  perceive  how  that  juris- 
diction should  be  affected  by  showing  that  a  legal  remedy  once  existed,  which 
has  since  been  lost,  without  the  fault  or  laches  of  the  defendant.  It  is  alleged, 
and  such  appears  to  be  the  fact,  that  the  plaintiff  in  the  court  below  being  an 
assignee,  had  no  knowledge  of  the  bond  and  security  given  by  Solomon  Rees 
to  the  defendant  in  October,  1810,  or  of  the  order  on  Zane  for  a  deed,  or  of  his 
acceptance  of  that  order,  which  circumstance  seems  to  account  for  his  failure 
in  the  suit  at  law. 

Circumstanced  as  this  case  now  is,  it  must  be  admitted  that  the  remedy  at 
law,  to  say  the  least  of  it,  is  both  doubtful  and  difficult,  which  has  been  gene- 
rally considered  as  a  sufficient  ground  for  chancery  to  retain  a  cai)se. 
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In  order  to  determine  the  second  enquiry,  it  is  necessary  to  attend  more  par* 
ticularly  to  the  facts.  By  the  contract  of  June;  1810,  Solomon  Rees  Was  bound 
to  deliver  possession  of  land  in  October,  and  to  make  the  title  deed  in  September, 
or  to  give  satisfactory  security  that  the  same  should  be  made  in  a  reasonable 
time.  It  is  admitted  that  the  possession  was  delivered,  and  that  in  October  a 
bond  was  given,  with  security,  to  Smith,  for  the  execution  of  the  deed.  At  the 
time  of  the  contract  Smith  knew  that  the  fee  of  the  entire  section  of  which  the 
land  in  question  was  a  part,  was  in  Noah  Zane,  in  trust  for  Rees  and  the  other 
pioprietors.  On  the  breach  of  the  bond,  Rees  drew  an  order  on  Zane  in  favor 
of  Smith  for  the  deed,  which  order  Zane  accepted,  and  bound  himself  to  execute 
the  deed.  Some  time  afler,  Zane,  Smith,  and  the  other  proprietors  met,  and 
agreed  on  the  manner  in  which  deeds  should  be  executed  by  Zane  to  each  of 
the  claimants,  of  which  meeting  and  agreement  the  complainant  appears  to  have 
had  no  knowledge.  In  pursuance  of  this  agreement,  Zane  executed  and  de- 
livered  deeds  to  each  of  the  parties  for  their  respective  shares.  At  the  time 
Smith  received  his  deed,  or  at  the  time  it  was  executed,  he  gave  up  to  Zane  the 
bond  and  security  given  by  Solomon  Rees,  together  with  the  order  onZane«nd 
his  acceptance.  By  the  execution  and  delivery  of  these  deeds,  the  whole  of  the 
land  was  disposed  of,  and  from  thenceforth  it  became  impossible  for  the  eom- 
plainant  to  procure,  or  for  Zane  to  execute  to  the  defendant  any  other  deed  than 
the  one  which  had  been  executed.  By  the  agreement  and  the  deeds  executed 
88  above,  all  the  boundaries  of  the  def^idant's  tract  were  fixed  and  certain, 
except  the  northern  line,  which  has  since  been  determined  and  settled  by  a 
decree  of  this  court,  according  to  the  claims  and  pretensions  of  the  defendtmt^ 
who  is  and  has  been,  since  that  decree,  in  the  quiet  and  peaceable  possession  of 
the  land;  The  description  of  the  land,- as  contained  in  the  deed  to  Smith,  ap- 
pears to  be  confused  and  uncertain;  but  that  uncertainty  inay  be  removed  by 
reference  to  the  other  deeds  executed  at  the  same  time,  and  to  the  decree  before 
mentioned. 

The  defendant  alleges  that  when  he  agreed  to  the  execution  and  delivery  of 
the  deeds,  and  when  he  accepted  his  own,  it  was  with  a  mental  reservation,  that 
if  his  counsel  did  not  approve  of  it,  he  would  not  retain  it  or  consider  it  a 
discharge  of  the  contract;  which  determination,  however,  was  unknown  to 
Zane  or  the  other  parties  concerned,  till  after  the  delivery  of  all  the  deeds^  by 
which  it  became  impossible  for  the  complainant  to  procure  for  him  any  other. 

From  this  state  of  the  case,  it  appears  that  the  complainant  has  failed  to  show 
a  literal  performance  of  the  contract,  though  he  has  performed  it  substantially, 
and  in  the  way  assented  to  by  the  defendant.  The  bond  and  security  was  to 
have  been  given  in  September,  but  it  was  not  furnished  till  October,  when  it  was 
leceived  without  objection,  accompanied  with  an  order  on  Zane  for  a  deed,  in 
pursuance  of  which  order  a  deed  was  executed  and  delivered,  and  the  bond  and 
accepted  order  given  up  to  be  cancelled.  This  would  not  have  been  done,  had 
not  the  defendant  considered  the  bond  as  executed  in  time,  and  the  execution 
and  delivery  of  the  deed  as  a  discharge  of  its  condition.  Having  thus  received 
the  security,  and  availed  himself  of  it,  a  court  of  chancery  will  not  lend  a  willing 
ear  Id  a  mere  technical  informality.  Another  objection  is  to  the  description  of 
the  land  as  iset  forth  in  the  deed.  This  defect  may  be  attended  with  some iticon. 
venience  on  the  ground  of  uncertainty,  but  it  may  be  obviate  and  i^endered 
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Qeitain  by  a  reference  to  the  deeds  and  decrees  before  stated;  and  in  addition 

to  this  consideration,  we  cannot  but  perceive  that  tilw  difficulty  has  been  [MfO. 

duced  by  the  defendant's  own  conduct,  and  that  it  cannot  now  be  remedied  either 

by  the  complainant  or  by  Noah  Zane.     He  saw  the  deed  and  agreed  to  accept 

it,  and  at  the  same  time  consented  that  the  deeds  to  the  other  proprietors  should 

be  delivered,  one  of  which  conveyed  to  the  heirs  of  Thomas  Rees  all  the  residue 

of  the  section  not  included  in  the  previous  deeds.     The  fee  of  the  whole  section 

having  thus  passed  out  of  Zane,  with  the  exception  of  his  own  tract,  lying 

remote  from  the  one  in  question,  should  the  deed  to  the  defendant  be  given  up, 

as  contended  for,  the  title  to  his  portion  of  the  tract  must  vest  in  the  heirs  of 

Thomas  Rees.  This  difficulty  having  been  produced  by  the  act  of  the  defendant, 

without  the  agency  or  even  the  knowledge  of  complainant,  it*  should  not  now  be 

charged  to  his  account,  or  made  a  pretext  for  withholding  fr6m  him  the  consid* 

eration,  which,  it  is  admitted,  he  would  have  been  entitled  to^  had  the  covenants 

on  his  part  been  literally  performed.    In  equity,  a  substantial  perfonnance 

may  be  good,  whatever  objections  it  might  be- liable  to  in  a  court  of  lawi  and 

we  are  all  of  opinion  that  such  a  performance  has  been  -made  out  in  tiie  present 

case,  and  that  so  far  as  this  perfonnance  has  deviated  from  the  letter  of  the 

covenants,  the  deviation  is  to  be  ascribed  to  the  defendant  himself. 

We  consider  it  no  objection  to  the  decree  in  this  case,  that  it  is  for  the  paiynient 
of  money  only.  Such  decrees  are  frequent.  The  case  of  Turner  tK.  Dm/ton 
and  others,. decided  at  the  last  term,  in  Champain,  is  in  point.  The  bill  waa 
filed  for  a  specific  performance.  The  allegations  of  the  bill  were  sostained, 
but  Dayton  having  sold  the  land  to  his  codefendantSi  who  had  purchaaed-for  a 
valuable  consideration  without  notice,  a  specific  performance  could  not  be 
decreed.  The  court,  however,  having  become  legally  possessed  of  the  case, 
refused  to  turn  the  plaintifi*  round,  retained  the  cause,  and  under  the  general 
prayer  for  relief,  decreed  to  the  complainant  the  value  of  the  land,  wliicb  waa 
admitted  to  be  the  sum  for  wliich  it  had  been  sold,  and  which  was  then  in  the 
hands  of  the  defendant,  Dayton.  It  is  true,  that  in  that  t^ase  the  court  were 
influenced,  in  some  measure,  by  the  consideration  that  the  con^kdnant  noajB^t 
affirm  the  sale  and  hold  the  vendor  liable  to  account  as  a  receiver. 

As  to  the  first  objection,  we  are  of  opinion  that,  independ^it  of  aU  other  con- 
siderations, the  doubt  and  difficulty  that  would  attend  an  {tpplication  e]»  the 
common  law  side  of  the  court,  would  justify  us  in  retaining  the  bill.    Such 
circumstances  are  entitled  to  much  consideration,  and  many  cases  are  to  be 
found  in  which  they  have  been  deemed  sufficient  to.  support  the  jurisdiction  of  a 
-  court  of  equity;  (See  New  York  Cases  in  Error,  page  54,  and  the  eases  there 
cited.)  but  when  taken  in  connection  with  other  matters  existing  in-  this  ease, 
they  seem  to  place  the  question  in  a  very  clear  point  of  light,  as  to  the  second 
objection.     It  would  be  unjust  and  inequitable  to  permit  the.  defendant.  Smith,  to 
-hold  and  enjoy  the  land,  and  also  to  retain  the  consideration  which  was  to  have 
been  paid  for  it.     The  title  having  been  conveyed  to  him  by  the  trustee,  on  the 
order  of  Rees,  the  complainant  has  efiectually  and  forever  lost  the  land,  and  we 
cannot  discover  any  outstanding  title  or  claim  that  can  affect  or  in  any  shape 
trouble  the  defendant.     It  would  be  equally  unjust  to  permit  him  to  take  an 
exception  to  the  form  of  the  deed,  when  that  form  was  the  result  of  an  agree- 
ment between  himself  and  the  trustee,  entered  into  without  the  knowledge  of 
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complainant,  and  by  which  he  has  effectually  put  it  out  of  the  complainant's 
PPW^r  .to  remedy  tha  defect. 

Upon  the  whole,  we  cannot  discover  any  valid  objection  to  the  decree  prayed 
for.in  this  case.    Decreed  accordingly. 
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A  eootxtct  with  an  Attoney  that  he  shall  proMcuts  suits  for  the  recoreiy  of  property,  and  lecdrc 
part  of  the  property  recovertd  as  a  compensation  for  his  services,  and  that  no  compromise  shall  be 
made,  except  he  join  io  it,  is  illegal  and  void . 

This  was  an  acti<m  of  covenant  reserved  and  certified  for  decision  from  the 
Supreme  Court  in  Hamilton  county. 

The  case  stated  in  the  declaration  is  as  follows:—''  By  a  certain  indenture 
made  between  the  plaintiff  and  one  James  W.  Grazlay,  of  the  one  part,  and 
Charles  Vattier  of  the  other  part,  the  plaintiff  and  said  Gazlay,  on  their  part, 
did  covenant  and  agree  with  the  defendant  among  other  things  to  use  their  best 
skill  and  abilities  as  the  attorneys  of  the  defendant  to  recover  and  obtain  firom 
one-  James  Findlay  and  one  Nicholas  Longworth,  the  possession  of  certain 
property  in  said  indenture  mentioned,  in  the  name  and  for  the  use  of  the  ddbnd- 
ant,**  &c.  specifying  a  great  variety  of  real  and  personal  property,  "all  of  which, 
as  is  alleged  in  said  indenture,  had  been  unjustly  taken  irom  the  possession  of 
the  defendant  by  said  James  Findlay  and  Nicholas  Longworth,  and  other  ag^its, 
and  who  then  held  the  same,  dec.  In  consideration  whereof  the  defendant  did 
then  and  there,  by  said  indenture,  covenant  to  and  with  said  plaintiff  and  said 
Gazlay,  that  whenever  the  possession  of  the  aforesaid  property  should  be  reco- 
vered,  or  when  any  part  thereof  should  be  recovered,  he,  the  defendant,  would 
forthwith  convey  and  deliver  to  the  plaintiff  and  said  Gazlay,  in  severalty,  the 
one  equal  moiety  thereof,  to  each  the  one  equal  fourth  part  of  all  or  any  part  of 
the  aforesajd  property  so  to  be  recovered,  and  that  he  would  give  to  each  seve- 
rally good  and  sufficient  title  to  the  same,  such  as  he,  the  defendant,  should  have 
himself.  And  the  defendant  by  said  indenture  did  further  agree  with  the  said 
plaintiff  and  Gazlay,  that  if  any  compromise  should  be  effected,  the  same  should 
be  the  joint  act  and  consultation  of  the  parties  to  said  indenture." 

The  declaration  proceeded  to  aver  that  the  plaintiff  and  Gazlay  prosecuted 
a  suit,  which  was  referred  by  consent  of  the  plaintiff,  Gazlayy.and  the  defen- 
dant, to  arbitration.  That  the  arbitrators  awarded  a  sum  of  money  and 
certain  specified  property  to  the  defendant,  who  had  obtained  possession  of  it* 
That  he  had  been  required  to  convey  one  fourth  part  to  the  plaintiff,  which  he 
refused,  &c.  assigning  the  breach  in  the  usual  form. 

To  this  declaration  the  defendant  demurred  generally,  and  the  plaiatiff  join^ 
in  demurrer.  The  Court  of  Common  Pleas  gave  judgment  for  the  defendant^ 
and  the  plaintiff  appealed  to  the  Supreme  Court. 

EtU  in  support  of  the  demurrer.     Oilfard  and  Hammandj  contra. 

Opinion  of  the  Court  by  Judge  Burnict. 

This  action  is  brought  on  articles  of  agreement,  executed  in  October,  181:6, 
between  the  defendant,  Charles  Vattier,  of  the  first  part,  and  James  W.  Gazlay 
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and  Marshal  Key,  attorneys  at  law,  of  the  second  part.  The  contract,  after, 
reciting  that  the  said  Vattier  had  been  formerly  in  possession  of,  and  then 
claimed  title  to  sundry  tracts  of  land,  and  also  to  sundry  notes,  bonds,  bills^ 
goods,  chatties,  and  monies,  to  a  large  amount,  which  had  been  unjustly  taken 
from  his  possession,  provides  that  the  said  Vattier,  with  a  view  to  have  the  said 
property  recovered,  and  in  consideration  of  the  covenants  on  the  part  of  the 
said  Gazlay  and  Key,  constitutes  them  his  attornies,  with  power,  in  his  name,  to 
sue  for  the  property,  &c.,  and  to  take  all  legal  means  to  recover  the  same,  and 
that  when  the  same  or  any  part  thereof  be  recovered,  the  said  Vattier  shall 
convey  to  them  an  equal  moiety,  and  deliver  to  them,  in  severalty,  each,  one 
quarter  or  fourth  part,  with  such  title  as  he  may  have.  The  plaintiff  and 
Gazlay  covenant  to  use  their  best  skill  to  recover  possession  of  the  property, 
and  to  save  and  keep  Vattier  harmless  of  and  from  all  costs  and  charges,  in 
oonsequepice  of  their  prosecution  of  the  same,  and  if  any  compromise  should  be 
effected,  Vattier  stipulated  that  it  should  be  the  joint  act  and  consultation  of 
^6  parties;  and  the  parties  bound  themselves  in  the  penarsum  of  one  hundred 
thousand  dollars.     The  defendant  demurred  generally  to  the  declaration. 

The  court  are  now  to  decide,  whether  this  contract  amounts  to  champerty 
and  maintainance,  and  if  it  does,  whether  an  action  can  be  sustained  on  it  in 
the  courts  of  this  state. 

The  first  question  seems  to  admit  of  no  doubt.  The  object  of  the  contract 
wa%  by  action  or  actions  in  the  name  of  Vattier,  to  recover  property  in  the 
possession  of  third  persons,  who  held  it  by  claim  of  title.  The  plaintiff  and 
Gazlay  covenant,  as  attornies  at  law,  to  institute  and  carry  on  the  suits.  They 
are  bound  to  defray  the  cost,  and  as  a  consideration  for  their  services,  they  are 
to  receive  an  equal  moiety  of  whatever  may  be  recovered;  and  Vattier  engages 
not  to  settle  or  compromise  the  claims  without  their  copsent. 

Champerty  is  a  bargain  with  plaintiff  or  defendant  to  have  part  of  the  land 
or  other  things  sued  for,  if  the  party  that  undertakes  it  prevail  therein,  where- 
upon the  champertor  is  to  carry  on  the  party's  suit,  at  his  own.  expense.  ^1 
Itist*  368.  4  Blac,  Com,  135.  5  Com»  tUle  Maintainance  A,  Jac.  L.  D,  tiUe 
Champerty.)  Every  champerty  imphes  maintainance.  (2  Inst.  208.)  Main- 
tainance is  an' offence  that  bears  a  near  relation  to  barretry,  being  an  officious 
intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  maintaining  or  assisting 
dther  party  with  money  or  otherwise,  to  prosecute  or  defend  it.  It  is  an  offence 
against  pubhc  justice,  ^  it  keeps  alive  strife  and  contention,  .and  perverts  the 
ranedial  process  of  the  law  into  an  engine  of  oppression.  (4  Blac.  Com,  134. 
Haw.  P.  C  249.  Do.  St.  203.)  The  punishment  by  common  law,  is  fine  and 
impriaonment.     (1  Haw.  P.  C.  255.) 

The  contract^in  this  chase  shows  that  the  plaintiff  was  to  intermeddle  in  the 
suits  of  Vattier,  by  assisting  him  with  his  services,  and  by  the  payment  of  cost, 
which  comes  most  unquestionably  within  the  definition  of  maintainance.  In 
addition  to  this,  the  plaintiff  and  his  partner,  in  consideration  of  that  intermed- 
dling, are  to  receive  a  moiety  of  the  land,  or  whatever  else  may  be  recovered. 
These  facts  most  unequivocally  constitute  the  offence  of  champerty. 

The  next  enquiry  is,  can  this  action  be  sustained  ?    In  this  state  we  have  no 

general  statute  prohibiting  or  punishing  champerty,  and  the  common  law,  in 

relation  to  the  punishment  of  crimes  and  misdemeanors,  is  not  in  force.     But 
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dtbough  this  be  the  case,  it  by  no  means  follows,  that  they  may  be  lawfully 
and  innocently  practised,  or  that  the  aid  of  the  state  tribunids  may  be  had,  to 
sanction  and  enlbrce  them.  The  contract  between  these  parties,  is  against 
public  justice,  and  such  engagements  have  always  been  considered  as  injurious 
to  the  peace  and  happiness  of  the  community.  The  nature  and  moral  tendesK 
cy  of  actions  cannot  be  eilected  by  the  manner  in  which  the  law  treats 
them*  If  they  be,  in  their  nature,  injurious,  they  must  be  conindered  offences, 
whether  the  state  has  thought  it  necessary  to  punish  them  or  not.  Human 
legislatures  act  in  subordination  to  the  great  Lawgiver.  They  cannot  change 
the  nature  oi  actions,  or  make  them  intrinsically  right  or  wrong.  There  are 
many  misdemeanors  in  this  state,  for  which  no  punishm^it  has  been  provided^ 
probably  because  the  legislature  have  supposed  that  the  influence  of  public 
opinion  would  be  sufficient  to  suppress  them.  In  such  cases  as  the  one  now 
before  us,  they  might  naturally  believe  that  public  opinion,  aided  by  the  want 
of  a  legal  remedy  to  enforce  contracts,  would  afibrd  all  the  remedy  required. 
Howeyer  this  may  be,  it  is  believed  that  by  omitting  to  provide  a  punishm^t 
in  all  cases  of  champerty  and  maintainance,  they  neither  intended  to  affi>rd 
them  their  sanction,  nor  to  open  their  courts  for  their  protection  aaid  enoour. 
"agement.  Every  author  that  treats  on  the  subject,  tells  us  they  are  against  the 
common  law.     (Wood's  Inst.  413.  2  Inst.  206.  4  Blac.  185  Com.  CwiU  173.) 

By  the  coimnon  law,  persons  guilty  of  maintainance  may  be  indicted,  fined' 
and  imprisoned,  or  compelled  to  make  restitution  by  action;  and  a  court  o 
record  may  commit  a  man  for  an  act  of  maintainance  done  in  the  face  of  the 
court.     (1  Inst.  308.  Jac.  L.  D.  title  maintainance.)     That  a  court  of  common 
law  should  be  required  to  enforce  a  contract  against  the  common  law,  and  for 
which  it  provides  a  punishment,  would  be  mysterious;  and  it  would  be  still  more 
so,  that  while  they  are  epiforcing  such  a  contract,  by  sustaining  an  action  on  it, 
they  should  also  sustain  an  action  against  the  plaintiff  in  that  cause,  and  compe^ 
him  to  make  restitution  to  the  party  injured  by  that  contract,  and  that  too  od 
the  ground  of  its  illegality.     The  inconsistency  of  such  a  course  is  still  more 
strikingly  illustrated  by  the  concluding  part  of  the  authorities  last  cited,  by 
which  it  appears,  that  a  plaintiff  in  a  suit  like  the  present  one,  may  be  com* 
^,  mitted  by  the  court  for  a  contempt,  by  attempting,  in  their  presence,  to  perferm 
the  services  that  constitute  the  consideration  of  the  contract  on  which  he  bqcb* 
Or,  in  other  words,  that  a  transaction,  so  palpably  illegal  as  to  be  punishable, 
if  attempted  in  a  court  of  justice,  may ,  when  performed,  become  a  suffidetil 
consideration  to  support  an  action.     To  render  a  contract  legal,  the  subject 
matter  of  it  must  be  not  only  physically,  but  morally  possible.     An  agreement 
cannot  possess  an  intrinsical,  obligatory  form,  or  sustain  an  action,  in  a  court 
of  justice,  unless  the  subject  matter  of  it  be  a  thing  about  which  the  parties 
have  a  legal  right  to  stipulate  at  their  pleasure.     An  agreement,  therefore,  to 
do  a  thing  in  itself  unlawful,  must  be  void;  for  it  would  be  absurd,  that  an 
obligation  which  derives  its  sanction  from  the  law,  should  create  a  necesnty  of 
doing  an  act  which  the  law  prohibits.     Let  these  principles  be  applied  to  the 
case  before  us.     The  plaintiff  covenants  to  maintain  [the  defendant  in  sundry 
stiits  at  law,  in  consideration  of  which  the  defendant  agrees  to  give  him  the 
moiety  of  whatever  may  be  recovered.     This  covenant  on  the  part  of  the 
plaintiff,  is  a  condition  precedent,  and  must  be  performed,  to  entitle  him  to  hia 
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action.  In  other  words,  the  law  requires  him  to  prove  that  he  baa  doAo  igi 
ilkgal  act,  aa  a  legal  consideration  to  sustain  his  action;  for  if  the  ac^a  be 
saataiaedy  the  plaintiff  must  aver  and  prove  that  he  has  maintained  the  defen- 
daat,  which  is  an  offence  at  common  law. 

Two  reasons  are  assigned,  by  Powell  on  contracts,  why  an  act  undertaken 
against  law,  is  void.  First,  because  when  the  object  of  a  contract  is  against 
a  man's  duty,  it  may  be  presumed  that  he  did  not  give  it  his  free  assent.  Se- 
coad,  because  the  law,  by  forbidding  the  act,  lakes  ikom  the  contractor  the 
power  of  obliging  himself  to  do  it;  and  from  the  opposite  party  the  power  of 
requiring  it  to  be  done.  In  the  case  before  us,  the  consideration  must  be  doae 
in  order  to  sustain  the  suit.  If  the  suit  can  be  sustained,  the  defendant  vtmsi 
ha^e  the  power  of  requiring  the  performance  of  the  consideration,  which  is 
ill^al. 

There  are  a  variety  of  cases  which  shew,  by  analog}^  that^tiiis  action  cannot 
foe  sustained.  Marriage  brokage  bonds  are  void,  because  they  are  against  the 
public  wel&re.  Contracts  are  vend  if  their  consideraticm  be  illegal,  or  uncon- 
aQieatious.  (Etp.  Dig.  88,  94,  Cowp.  793.)  A  bond  given  to  a  Sheriff  to 
contiime  a  true  prisoner,  is  void  at  common  law;  because  it  may  be  used  for 
the  purposes  of  oppression  or  extortion.  A  bond  to  an  aJi^a  enemy  is  said  to  be 
¥oid,  because  it  is  against  public  policy.  All  contracts  against  any  rxile,  or 
tnaxim  of  law,  are  said  to  be  void,  and  the  very  case  now  under  consideraticm^ 
to  wit:  ad  agreement  for  unlawful  maintainance,  is  given  as  an  example  of  a 
eontsract  which  is  void,  because  it  militates  against  the  public  welfare.  {Pow. 
173.)  Contracts  like  the  <me  bdbro  us  are  said  to  be  the  most  odious  ^>ecijes 
of  maintainaiice;  should  they  be  sustained,  they  will  probably  become  frequent- 
The  proflpect  of  obtaining  a  large  amount  of  property  aa  a  consideration  Ibr 
profesflioaal  services,  and  the  risk  of  aa  inconsiderable  bill  of  cost,  fovm  a 
stiosig^temptation  to  speculate  in  law  suits.  It  may  induce  men  to  purchase  th<e 
ri^t  of  inslitutvig  suits  on  trifling  pretences,  for  the  purpose  of  forcing  defei^- 
duUs  to  injurious  aad  ruinous  eompKMxiises,  as  the  most  eiectual  means  q£ 
pQiehmng  peace*  Suits  may  be  brou^  in  successiim  against  an  i^dintidu^l, 
until  his  patience  is  exhausted,  and  he  is  reduced  to  the  terms  of  his  oppressor. 
The  ignorant  and  the  weak  will  be  constantly  liable  to  be  practised  on; 
unreasonable  portions  of  their  just  demands  may  be  obtained  oo.  the  represei^- 
tation  of  difficulties  and  risks  that  have  no  real  existence.  The  injunction  of 
sacred  writ  which  gave  rise  to  the  imparlance,  and  which  invites  us  to  agree 
with  our  adversary,  will  be  impeded  in  its  operation.  The  parties  originally 
interested,  and  who  but  from  the  merits  of  their  claims  will  be  prohibited  from 
settling  them,  and  forced  to  continue  their  legal  warfare  till  the  expectatipns  of 
some  greedy  champertor  are  fully  satisfied. 

Sudh  practices  are  oppressive  on  the  parties  immediately  concerned.  They 
have  an  injurious  effect  on  the  community  at  large;  they  are  against  the  policy 
of  the  law,  and  ought  to  be  suppressed. 

The  counsel  who  argued  this  cause  have  ma^fested  their  usual  ingenuity, 
aad  it  is  due  to  them,  as  well  as  to  the  case  itself  that  we  deliberately  examine 
the  grounds  they  have  taken.  It  is  assumed  by  them  as  an  admitted  point, 
Ihat  champerty  aad  maintainance  are  not  ofiences  in  Ohio.  If  by  this  we  are 
lo  l^l4slstaod  m^ely  that  they  are  not  generally  punished  by  i^dictpoeot,  th^ 
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position  will  be  granted;  but  it  cannot  be  admitted  that  they  are  not  offences  in 
the  eye  of  the  law.  The  authorities  before  cited  shew  that  they  are*  Offences 
do  not  become  innocent  when  the  law  forbears  to  punish  them;  the  moral 
character  of  actions  remains  the  same,  whatever  may  be  the  punishment  pro- 

▼ided  for  them. 

It  is  admitted  that  the  legislative  and  judicial  departments  are  distinct.  It  is 
the  province  of  the  one  to  prescribe,  and  of  the  other  to  enforce  the  law,  and 
neither  has  the  right  to  exercise  the  powers  of  the  other.  We  also  admit  that 
the  right  of  making  contracts  at  pleasure  is  a  personal  privilege  of  great  value, 
and  ought  not  to  be  slightly  restrained;  but  it  must  be  restrained  when  contracts 
are  attempted  against  public  law,  general  policy,  or  public  justice-  It  is  also 
alleged,  that  such  contracts  were  never  considered  as  mala  in  se.  This  will 
depend  on  determining  whether  they  be  perfectly  indifferent  in  themselves,  or 
whether  they  involve  any  degree  of  public  mischief  or  private  injury.  If  the 
latter  they  must  belong  to  the  class  of  actions  denominated  mala  in  se^  as  this 
appears  to  be  the  distinction  recognized  by  the  best  writers  on  criminal  law. 
These  writers  tell  us  that  maintainance  is  an  offence  against  public  justice; 
that  it  perverts  the  remedial*  process  of  the  law  into  an  engine  of  oppression; 
it  keeps  up  strife  and  contention.  The  Roman  law  denominated  it  the  cri$nen 
falsi,  and  the  common  law  punishes  it  by  fine  and  imprisonment.  It  cannot, 
therefore,  be  indifferent  m  itself,  and  it  must  be  attended  with  public  mischief, 

as  well  as  private  injury. 

That  such  contracts  have  been  frequent  proves  nothing  of  use  to  the  plaintiff. 
We  cannot  resort  to  the  maxim  communis  error  facit  jus;  it  has  no  application 
to  a  case  like  this.  But  we  apprehend  that  such  contracts  have  been  less 
frequent  than  the  gentlemen  imagine.  By  this  contract,  counsel  stipulate,  as  a 
compensation  for  their  services,  that  they  shall  receive  a  moiety  of  all  they 
may  recover.  They  are  to  indemnify  the  plaintiff  against  costs,  and  he  is 
bound  not  to  settle  or  compromise  without  their  consent.  If  such  contracts 
have  been  common,  we  have  yet  to  learn  the  fact.  It  is  to  be  hoped,  however, 
the  counsel  have  been  misinformed;  but  if  not,  it  is  certainly  time  the  law  should 
give  a  check  to  such  a  practice. 

We  have  been  carried  back  to  the  origin  of  laws  against  maintainance  and 
champerty.  They  have  been  traced  to  the  violence  of  the  feudal  system  and 
the  despotism  of  rapacious  conquerors.  This  may,  in  part,  be  true.  Some  of 
the  finest  principles  and  rules  of  the  common  law,  took  their  rise  under  the  same 
system,  and  grew  out  of  a  state  of  things  that  has  ceased  to  exist,  and  some  of 
them  from  circumstances  that  have  long  been  forgotten;  but  this  is  no  argument 
against  their  policy  or  their  obligatory  effect.  It  was  admitted  in  argument, 
that  if  such  a  contract  be  attended  with  injury  to  an  individual,  it  is  void,  but 
not  otherwise.  Without  stopping  to  point  out  the  actual  existence  of  such 
injury,  we  remark,  that  the  law  does  not  usually  wait  to  ascertain  the  conse- 
quences of  actions  in  every  particular  case,  in  order  to  determine  their  charac- 
ter. Experience  enables  us  to  judge  of  the  natural  tendency  of  any  particular 
class  of  actions,  and  when  that  teaches  that  they  are  generally  unnecessary, 
mischievous  and  impolitic,  the  law  will  fix  their  character  and  determine  them 
to  be  against  public  policy,  without  waiting  to  measure  the  quantum  of  injury 
resulting  from  each  particular  case.     This  precaution,  however,  has   been 
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^required  by  the  legislature,  in  a  case  like  the  present,  when  it  is  to  be  punished 
by  indictment.  The  fact  of  the  injury  renders  the  act  indictable— in  the 
absence  of  the  injury,  the  matter  is  lefl  as  it  was  at  common  law. 

The  existence  of  a  distinct  class  of  men,  whose  profession  it  is  to  prosecute 
and  defend  the  controversies  of  others,  is  also  urged  as  a  reason  against  the 
doctrine  on  which  the  defence  in  this  case  is  predicated;  but  we  do  not  discover 
the  force  of  the  inference  jittempted  to  be  drawn  from  this  fact.  It  is  admitted 
on  all  hands,  that  in  England,  in  New- York,  in  Virginia,  and  in  other  States, 
the  contract  before  us,  would  not  only  be  void,  but  would  be  punishable  by 
indictment — ^yet  we  find  the  same  class  of  professional  men  existing  in  those 
states,  constantly  employed  in  prosecuting  and  defending  for  their  clients.  The 
nature  of  their  employment,  and  the  character  of  their  engagements,  are  not 
found  to  be  incompatible  with  the  doctrine  in  question,  nor  can  we  see  why 
such  incompatibility  should  be  found  in  the  state  of  Ohio.  The  rule  contended 
for  may  prevent  professional  men  from  oppressing  the  unfortunate,  and  extort- 
ing  unconscionable  fees  from  the  weak  and  the  timid.  It  may  prevent  them 
from  stirring  up  suits,  and  prosecuting  claims  which  have  neither  law  nor 
equity  to  support  them,  depending  for  success  on  the  loss  of  testimony,  the 
treachery  of  memory,  or  what  has  been  denominated  the  glorious  uncertainty  of 
the  law.  It  may  prevent  them  from  carr3ring  on  one  suit  after  another,  against 
the  same  person,  for  the  purpose  of  hunting  him  down,  and  driving  him  to  sue 
for  peace  on  any  terms;  but  it  cannot  interfere  with  the  fair  and  legitimate 
practice  of  the  profession,  as  the  experience  of  Great  Britain,  New.  York  and 
other  states  testifies. 

It  is  not  uncommon  for  counsel,  in  the  zeal  of  argument  to  resort  to  extreme 
cases  as  a  test  of  principle.  This  has  been  done  in  the  case  before  us.  The 
imagination  has  been  put  on  the  stretch  to  get  up  a  case,  in  which  the  rule 
might  prevent  the  prosecution  of  a  meritorious  claim.  But  if  such  a  case 
exist  the  plaintiff  can  take  nothing  from  the  fact,  nor  can  we  admit  the  propri- 
ety or  safety  of  such  a  course  of  reasoning.  A  case  may  be  supposed  in 
which  ^eat  good  would  result  to  the  community,  from  permitting  a  private 
citizen  to  take  the  life  of  a  culprit  running  at  large,  but  such  a  case  furnishes 
no  argument  against  the  policy  of  pimishing  murder.  A  man  may  be  reduced 
to  the  alternative  of  starving  or  stealing,  yet  the  gentleman  would  not  urgd 
this  as  a  reason  for  repealing  the  statute  against  larceny.  A  debt  justly,  and 
honestly  due,  may  be  lost  by  the  statute  of  limitation,  yet  a  knowledge  of  the 
fact  has  not  led  to  a  change  of  the  policy  on  which  those  statutes  are  founded 
It  may  therefore  safely  be  admitted  that  the  rule  in  question  may  operate 
injuriously  on  some  particular  individual,  as  such  an  admission  will  neither 
contradict  the  existence  of  the  rule,  nor  shake  the  policy  on  which  it  is  founded. 
Experience  teaches  us,  however,  that  such  cases  are  extremely  rare,  if  they 
ever  exist.  An  oppressed  citizen,  with  merits  on  his  side,  wiU  seldom  want  an 
advocate.  A  large  proportion  of  the  members  of  the  bar  have  humanity 
enough  to  redeem  the  profession  from  the  imputation  which  such  a  case  would 
cast  on  the  whole  corps;  and  we  know  of  none  whose  benevolence  would  with 
greater  certainty  lead  them  to  expouse  such  a  cause,  than  the  gentlemen  who 
urge  the  possibility  of  its  existence. 

The  argument  drawn  from  the  practice  in  common  life,  of  stipulating  a 
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rewani  for  labor,  or  enterprise,  in  proportion  to  its  success,  if  carried  to  its  ful] 
extent  will  destroy  its  own  effect.  It  necessarily  leads  to  the  removal  of  every 
obstruction  to  the  practice  of  the  law,  as  a  profession  and  condonms  the  statute 
regulating  the  admission  and  practice  of  attomies*  The  same  policy  which 
permits  men  in  their  ordinary  business  to  stipulate  for  contingent  rewards, 
throws  open  every  branch  of  useful  industry;  but  this  is  not  the  case  in  affairs 
of  legal  controversy.  The  practice  of  the  law,  cannot  be  pursued  aa  a 
business,  at  the  pleasure  of  any  individual.  The  right  must  be  acquired  in  a 
particular  way,  and  when  acquired,  must  be  pursued  according  to  certain  rules, 
or  it  ^will  be  forfeited.  Why,  it  may  be  asked,  do  these  impedimonts  osist 
when  they  are  not  to  be  found  ^in  the  ordinary  pursuits  of  life.  The  answer 
is  at  hand:  Public  policy  requires  them — ^the  peace  and  quiet  of  the  community 
require  them — ^legislatures,  and  the  safety  of  parties  litigant  require  thenu'-*— 
We  find  then,  a  rule  existing  in  the  administration  of  justice,  and  in  matters 
of  legal  controversy,  the  propriety  of  which  every  man  acknowledges,  but 
which  has  no  existence^  and  would  be  unjust  in  the  ordinary  pursuits  of  men. 
If  this  distinction  be  correct,  as  it  certainly  is,  what  keeps  us  back  from  the 
conclusion  that  a  similar  difference  may  exist,  as  to  the  right  of  making  con- 
tracts of  a  particular  description.  On  this  head  it  may  be  sufficient  to  say 
that  the  whole  history  of  judicial  proceedings,  teaches  that  there  is  a  difierenoe 
ia  the  effects  produced  on  society  by  contracts  for  contingent  rewards^  [made 
by  attornies  with  their  clients,  and  those  made  by  other  men  in  their  camrnon 
business,  and  that  this  difference  is  sufficient  to  require  a  different  rule*  Were 
it  otherwise  the  discovery  would  have  been  made  long  before  now.  It  would 
not  have  been  left  to  the  ingenuity  of  counsel  concerned  in  this  cause,  to  bring 
jt  to  light.  The  experience  of  ages,  in  countries  and  states  where  the  prioci- 
pie  has  been  recognized  and  acted  on,  would  have  discovered  its  fcdlacy^  and  it 
would  have  been  exploded. 

Great  stress  is  laid  cm  the  supposed  fact,  thai  the  legislature  of  Ohio  bftve 
forbom  to  legislate  on  this  subject.  That  they  havo  pot  said  to  their  comrts  in 
A  case  like  this,  thus  far  shalt  thou  go  and  no  farther,  and  here  shall  thy  pow^r 
cease.  For  a  moment  admit  the  position,'and  what  wiQ  it  lead  to?  Neitiber 
mor9  nor  less,  than  that  they  were  satisfied  with  the  ^htmon  law^  b»  it  stoc4> 
which  declared  the  contract  void,  and  did  not  think  it  neceasary.  to  superadd  19 
all  cases,  a  punishment,  by  way  of  indictment*  As  it  had  been  decided  that 
the  common  law,  although  in  ibrce  in  this  state  in  aU  civil  oases,  could  pot  be 
resorted  to  for  the  punishment  of  crimes  and  misdemeanors,  the  legislature 
have  provided  that  a  certain  species  of  barretry  inay  be  punished  by  indict- 
ment. The  fair  inference  to  be  drawn  firom  the  fact  is,  that  they  did  not  believe 
it  necessary  to  punish  that  offence  generally  by  fine  and  imprisomaent,  but  wpe 
willing  to  trust  to  the  remedy  which  the  common  Uw  applied,  and  which  their 
courts  could  in  part  enforce.  They  might  yery  naturally  suppose  Uiat  the 
invalidity  of  the  contract,  coupled  with  the  power  which  their  courts  possessed 
of  punishing  acts  of  chan^rty  done  in  their  presence,  as  contempts  of  thfBir 
authority,  would  be  sufficient  to  suppress  the  mischief.  But  will  Uie  g^Uenen 
agree  to  adopt  this  course  of  reasoning,  in  all  cases?  If  we  a^  to  look  to  t^ 
statute  book  as  the  depository  of  all  the  law  which  we  are  at  liberty  lo  aj^y, 
in  the  administration  of  justice,  what  solitary  case  can  be  c(mdttcted,  oa  legal 
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principles,  to  a  final  judgment.  Where  are  we  to  find  the  rules  of  evidence, 
and  those  by  which  contracts  are  to  be  construed  and  enforced.  Where  is  our 
guide  in  the  application  of  remedies  to  particular  cases?-^  There  is  a  remedy 
by  the  act  of  the  party  injured — a  remedy  by  the  act  of  all  the  parties  con- 
cerned— a  remedy  by  operation  of  law — and  a  remedy  by  civil  suit,  in  courts 
of  justice.  If  these  can  be  applied  no  farther  than  they  are  to  be  found  in  our 
statute  book^^if  that  alone  is  the  depository  of  our  powers,  and  the  manual  of 
our  practice,  we  should  soon  find  the  wheels  of  justice  stopped,  and  injuries 
without  number  would  go  unredressed.  There  must  be  rules  of  law  not  to  be 
(bund  in  that  book,  and  courts  of  justice  must  have  the  power  of  enforcing 
them,  whether  they  have  been  formally  recognized  by  the  legislature  or  not. 
The  want  of  such  a  recognition,  is  not  of  itself  a  proof  of  their  non-existence. 
But  some  inference  may  be  drawn,  as  to  the  understanding  of  the  legislature, 
fitMa  the  terms  they  have  used  in  the  twelfth  section  of  the  act  which  has  been 
quoted.  They  do  not  declare  it  an  offence,  to  excite  law.suit9,  nor  do  they 
prdubit  it  by  express  bonds*  Tfaey  merely  define  the  punishment  that  shall 
be  administered,  on  a  cooyiction  by  indictment,  taking  it  for  granted  that  the 
act  was  in  itself  illegml.  If  they  had  coDdidered  the  section  as  creating  a  ne# 
offence,  it  is  probable  they  would  have  used  the  language  which  is  common  on 
such  occasions*  But  without  laying  any  stress  on  this  circumstance,  we  may 
salbly  infer,  that  the  existence  of  the  law  is  no  proof  of  a  legislative  opinion 
that  such  contracte  as  the  one  before  us,  were  not  void  at  common  law. 

We  admit  it  to  be  the  policy  of  our  government,  that  property,  illegally 
withheld  from  the  rightful  owner,  should  be  restored*  For  thistpurpose  courts 
of  justice  are  established  and  laws  ordained,  and  if  it  could  be  shown  that 
champerty  and  maintainance  were  necessary  to  the  due  administration  of 
justice,  we  might  be  induced  to  believe  that  they  ought  to  be  encouraged.  Our 
earliest  impressions,  however,  have  been,  that  they  are  not  only  not  necessary,, 
but  are  highly  pernicious.  These  impressions  continue,  and  have  been 
strengthened  by  observation  and  experience.  It  is  probable  that  this  doctrino 
at  times,  may  have  been  carried  too  far,  and  that  courts  of  justice,  in  their  seal 
to  suppress  the  mischief,  have,  in  some  cases,  exceeded  their  proper  bounds* 
It  ia  also  possible  that  contracts  exist,  of  a  doubtful  character,  to  which  the  rul# 
would  be  applied  with  some  difficulty,  as  in  some  of  the  cases  put  by  the  counsel; 
but  a  similar  inconvenience  may  attend  the  application  of  any  other  legal 
principle  to  certain  cases.  This,  however^  would  not  affi>rd  a  just  ground  to 
deny  its  existence^  nor  would  it  justify  a  refusal  to  apply  it  to  cases  clearly 
within  its  op^ation.  It  is  unnecessary  now  to  say,  whether  all  or  any  ol  the 
cases  put  by  counsel,  for  the  purpose  of  illustrating  the  injustice  of  the  rule^ 
would  or  would  not  be  affected  by  it.  Most  probably  some  of  them  would  not. 
It  is  our  duty  to  decide  the  particular  case  in  hand,  and  to  leave  others  to  be 
settled  when  they  may  be  presented  for  adjudication.  We  cannot,  however, 
forbear  to  remark,  that  some  of  the  cases  put,  and  others  of  a  similar  cast,  are 
said  not  to  be  law,  and  cannot  mislead.  It  is  laid  down,  not  to  be  maintainance 
for  a  man  to  give  another  friendly  advice,  or  to  render  him  acts  of  neighborly 
kindness,  in  relation  to  his  law  suits,  and  that  to  be  blameworthy,  he  must  be 
guilty  of  a  contetUwuSy  over^busy  irUermeddling. 

Whatever  may  be  the  effect  of  the  sale  and  transfer  of  real  estate,  not  in  the 
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possession  of  the  vendor,  it  is  admitted  that  our  laws  allow  the  sale  of  choses  in 
action,  and  equity  will  aid  in  protecting  and  securing  the  right  of  the  purchaser; 
but  the  analogy  between  these  cases  and  the  one  under  consideration,  is  too 
remote  to  be  readily  perceived.  It  is  also  admitted,  that  as  there  is  no  law  pro- 
hibiting the  sale  of  a  chose  in  action,  so  neither  is  there  any  regulating  the 
consideration,  or  the  mode  of  paying  it,  which  is  left  to  the  will  of  the  parties* 
It  may  be  payable  in  money,  property  or  personal  services,  but  notwithstanding 
this  admission,  we  affirm  that  modes  of  payment  might  be  stipulated  that  would 
be  illegal,  and  that  could  not  be  enforced  in  a  court  of  justice.  Instances  of  this 
kind  will  readily  occur  to  every  person  of  reflection.  This  fact  proves,  that 
notwithstanding  it  is  a  general  rule  that  men  may  stipulate  for  such  c6nsidera» 
lion  as  they  choose,  yet  the  rule  has  its  exceptions,  and  the  case  now  before  us 
may  safely  be  considered  as  one  of  them. 

Whatever  may  have  been  the  merits  of  the  claim  set  up  by  Vattier— what- 
ever power  he  might  have  had  to  sell  that  claim — and  although  he  had  an 
unquestionable  right  to  purchase  the  professional  services  of  the  plaintiff  in  the 
prosecution  of  that  claim, — yet  we  cannot  see  the  absurdity  of  saying,  that  the 
claim  could  not  be  stipulated  as  the  consideration  of  the  service,  or  the  service 
as  the  consideration  of  the  claim.  To  admit  this  as  an  absurdity,  would  be  to 
destroy  all  distinctions,  and  to  admit  that  the  legality  of  a  transaction  is  in  no 
case  to  be  affected  by  a  reference  to  its  consequences.  The  sale  of  a  claim  may 
be  perfectly  innocent — ^the  purchase  of  professional  services  may  be  unexcep- 
tionable, and  yet  the  purchase  of  those  services,  by  the  transfer  of  the  claim,  in 
the  proeecutio]^  of  which  they  are  to  be  employed,  may  be  highly  pernicious, 
and  attended  with  such  injurious  eflects  on  society,  as  to  render  it  expedient  to^ 
prohibit  such  a  contract.  Experience  teaches  that  such  consequences  usually^ 
attend  such  contracts.  Hence  the  propriety  of  the  restriction  in  question^ 
while  you  permit  the  sale  of  the  claim,  or  the  purchase  of  the  services,  as 
distinct  transactions. 

We  do  not  admit  the  conclusions  of  counsel,  that  the  consequences  which 
these  contracts  may  have  on  society,  cannot  enter  into  the  argument — ^that  they 
are  only  to  be  urged  before  the  legislature,  and  cannot  be  listened  to  or  regarded 
by  the  court.  This  proposition  at  once  begs  the  question,  by  supposing  that  there 
la  no  rule  of  law  on  the  subject.  Were  this  the  case,  we  admit  that  the  legis- 
lature alone  could  remedy  the  evil,  as  the  court  has  no  power  to  introduce  a  new 
law,  but  when  a  -rule  of  new  law  does  exist,  applicable  to  the  case/  and 
sufficiently  broad  to  embrace  it,  it  is  the  province  of  the  court  to  apply  it.-^-' 
They  are  the  tribunal  to  whom  the  appeal  is  to  be  made,  and  by  whom  it  must 
be  decided.  The  legislature  may  say  what  the  law  s^all  be — ^the  court  must  say 
what  it  is.  ' 

But  we  are  told,  that  to  declare  this  contract  not  to  be  void  on  the  face  of  i£, 

does  not  include  the  consequence  that  all  agreements  of  this  nature  are  to  be 

void  on  the  face  of  it,  docs  not  include  the  consequence  that  all  agreements  of 

this  nature  are  to  be  held  obligatory.     The  proposition  is  admitted,  and  although 

counsel  might  wish  to  limit  the  exception  to  such  contracts  as  come  within  the 

scope  of  the  twelfth  section  above  referred  to,  yet  the  court  believe  it  to  be 
much  more  extensive,  and  to  embrace  this  case,  whatever  may  have  been  its 

actual  effect  on  the  parties  claiming  the  property  in  contest. 
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iodgment,  themfore,  nnwt  be  ecMted  for  the  iiefeti^t  on  the  dem^irreir, 
which  wc  consider  clearly  'supported. 

The  stipulation  in  the  contract,  on  which  the  l^pinion  and  judgment  of  thd 
.oourtare  ehiefly  predicated,  and  to  which  they  have  directed  it  to  b6  ^confined, 
is  that  whioh  prevents  Vattier  from  compromising  and  bettlibg  the  matters  in 
ceotroversy,  without  the  concurrence  and  consent  of  the  other  eontraeting 
.'parties.  This  point  being  considered  sufficient,  the  court  forbear  to  give  aii 
-opinion  on*  any  other.  As  the  provision,  on  the  subject  of  cost,  is  not  set  out 
'itt  the  dedaration,  and  the  defendant  has  demurred  without-  oyer,  that  feature 
•in  the  contiraet  has  not  been  considered. 


NORTON  V.  HART. 

•Tl|e:plaJvtiC^  in  actiDn  of  tttipMs  on  rtal  eitatc^  where  the: damages  laid  m-4l]e:dcdmmilall 
rwrri  qne  iiundied  dolhyra,  w  entiUed  to  full  cotta,  without  regard  to  the  amount  lecoy^er^d . 

Action  of  trespass  with  force  and  omul,  fiMr  breakiog  vaod  Altering  plaintifiTs 

eloas»  i\gg!iog  up  0Um^  iaying  on  tmber,  .4sc«,  commenced  in  the  Oonunon 

rPle^a  of  Porta^  counly.    Damages  laid  Ibiir  hundred  dollars.    Verdict  sjtfl 

( ju^gm^^  in  the  Commeci  Pkas,  and  an  appeal  to  the  Siq^reme  Oourt.    Veofdi^t 

.  ia  chefiupieme  Court  for  Plainti£r-H)woage&  twenty*£ve  icenlzi.    ,The  plaintiff 

cJfttined  judgment  for  the  damages  and  costs*    At  the  auf^saotion  of  thevdefead- 

luiC's  coM«9el»'the  qaestian  wns  reaervad  ¥>  be  decided  here. 

J.  Sknn  for  defendant. 

By  Ae  Court. 

By  the  52d  section  oC  the  act  dining  the  duties  of  justices  of  the  peate  and 
ccMistables,  in  crimind  and  civil  cases,  passed  February  I6th,  1620>  it  is  pi^O. 
vided,  **That  if  any  person  or  persons  shall  commence  or  prosecute  ahy  suit  for 
any  debt  or  demand  by  this  act  made  cognizahle  befbto  ahy  justice  of  the  peace, 
in  any  other  court  than  is  authorised  and  directed  by  this  aict,  and  shidl  obtain 
a  verdict  therein  for  debt  or  damages,  which.  Without  costs,  shall  not  amount  to 
one  hundred  dollars  or  more,  he,  she,  or  they,  so  prosecuting,  shall  not  recover 
any  costs  in  suqh  suits,  any  law  to  the  contrary  notwithstandihg.'' 

In  order  to  a  correct  decision  of  the  question  reserved,  it  is  only  necessary  to 
ascertain  whether,  in  the  case  before  the  court,  a  justice  of  ihe  p^aoe  coiild  hilVe 
held  jurisdiction. 

By  the  5th  section  of  the  before  recited  statute,  the  jurisdiction  of  justices  of 
the  peace  is  extended  under  the  restrictiohs  and  limitations  provided  in  the  saihe 
act,  to  any  sum. not  exceeding  one  hundred  dollars.  In  the  4^h  section  it  is 
provided,  in  effect,  <Hhat  this  jurisdiction  shall  not  extend  to  actions  of  tr^ptai 
with  force  and  arms,  for  assault  and  battery,  for  malicious  prosecution,'*  dsc. 
nor  to  actions  "wherie  the  title  of  lands  is  called  in  question.** — ^These  provisions 
were  contained  in  the  justices'  law  previous  to  the  year  1816,  arid  in  constrtUtig 
the  several  statutes  on  the  subject,  it  was  held,  that  a  justice  of  the  .peape  had 
no  jurisdiction  in  actions  of  trespass  upon  real  property.  To  remedy  this  evil, 
the  legislature,  on  the  17th  February,  1816,  passed  an: act  cxtc^i^g  the 
jurisdiction  of  justices  of  the  peace  to  actions  of  tbe  latter  descriptiony  where 
tUe  kiamsfres-'deiimndedt'should  not  exceed  the  sum,  made  eogniisable'bffhre  a 

11. 


74  MARTIN'S.  CABE. 

justice,  or,  in  other  words,  where  the  daoiages  demanded  ahoiikl  nol  exeeed  one 
hundred  dollars. 

This  provision  is  retained  in  the  law  of  16th  February,  1820,  first  recited; 
by  the  80th  section  of  which  it  is  enacted,  ''That  the  junsdictioii  of  justices  of 
the  peace  shall  extend  to  actions  of  trespass  on  real  estate,  in  cases  where  the 
damages  demanded  for  such  trespass  shall  not  exceed  the  sum  made  cognizable 
by  a  justice  of  the  peace  in  other  cases."  By  the  terms  of  this  section  it  would 
seem  that  the  sum  demanded  is  the  test  by  which  the  jurisdiction  is  to  be  asoer- 
tained.  If  the  plaintiff  demanded  damages  to  a  greater  amount  than  one 
hundred  dollars,  the  justice  has  no  jurisdiction.  The  plaintiff  may  be  mistaken 
with  respect  to  the  actual  damage  he  has  sustained.  There*  is  no  certain«ru]e 
by  which  this  damage  can  be  ascertained.  If  a  suit  be  commenced  upon  a  note 
or  bond,  the  instrument  itself  will  afford  some  certain  rule  by  which  we  can 
ascertain  the  extent  of  injury  sustained  by  the  plaintiff.  In  trespass  upon  real 
property  or  upon  the  person,  it  is  different.  (See  Wiban  v.  Damely  8  Dallas 
401.     Hancock  v.  Barien,  1  SergH.  and  Raw.  269.) 

In  the  case  before  the  court,  the  damages  demanded  were  four  hundred  dcrf. 
lars.  This  exceeded  the  jurisdiction  of  a  justice  of  the  peace.  The  suit  was 
well  commenced  in  the  Court  of  Common  Pleas^  and  the  plaintiff  is  entitled  to 
costs.  If  the  intention  of  the  legislature  were  different— if  they  intended  that 
in  actions  of  trespass  on  real  property,  commenced  in  the  court  of  Common 
Pleas,  no  costs  should  be.  taxed  unless  the  plaintiff  recovered  one  hmidred  dol^ 
lars  or  more,  they  have  not  expressed  that  intention,  and  it  remains  for  that 
body,  and  not  for  the  courts,  to  apply  the  remedy. 


MARTIN'S  CASE. 


An  applJcation  by  the  defendant  in  ejectment,  after  a  recoveiy  againtt  bjm,  for  the  appointaMBff 
of  CommiseiQners  to  value  bis  improvements,  under  the  occupying  claimant  law,  in  a  eepaialr 
proceeding,  in  which  the  party  prevailing  is  cniitleJ  to  costs.  Where  the  application  is  made  bj 
the  defendant,  and  a  judgment  is  given  in  his  favor,  the  couit  will  order  the  lessor  of  the  plaintiff 
to  pay  the  costs  of  the  proceedings . 

George  P.  Cotton  prosecuted  ejectments  against  Samuel  G.  Martin,  which 
were  finally  tried  in  the  Supreme  Court  of  Clinton  county.  Martin  set  up  title 
in  himself,  but  Cotton  recovered.  Application  was  then  made  by  Martin  for 
the  appointment  of  commissioners  to  value  his  improvements,  under  the  previa, 
ions  of  the  law  for  the  relief  of  occupying  claimants  of  land.  This  application 
was  sustained.  The  commissioners  reported  in  his  favor,  and  the  proper  orders 
were  made  for  securing  to  him  the  advantages  allowed  by  law.  A  question 
arose  who  should  be^held  chargeable  with  the  cost  that  accrued  upon  the  appli- 
cation for,  and  proceedings  of  the  commissioners,  and  the  decision  of  this 
question  was  reserved  and  referred  to  this  court 

Dtofikvy  for  Martin. 

By  the  Court. 

As  the  commissioiiers  may  be  appointed  upon  tlie  application  of  either  party, 
it  may  be  considered  as  a  separate  proceeding,  in  which  the  party  prevailing  is 
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eutided  to  bis  co«tfl«  In  this  case  the  application  having  been  made  by  the 
ddendaat,  in  whose  fcror  judgment  has  been  rendered  upon  it,  the  court  are  of 
opiaioo  that  the  costs  must  follow  that  judgment,  and  that  an  order  be  entered 
M  Geovge  T*  Cotton,  lessor  of  the  plaintiff,  to  pay  the  costs  in  question. 


REEDY  V.  BURGERT 


A  jodfrnentupon  atcire  facias  on  a  mortgage,  exiinguithes  a  bond,  note,  or  other  evidence  of  the 

original  debt. 

Hie  aetiou  of  asmimpsit,  debt,  or  covenant,  the  action  of  ejectment  and  a  bill  in  chancery,  are 
■U  covenant  lemedies,  and  any  one  or  more  of  ihem  may  be  persued  at  the  same  time.  But  when 
the  statutory  remedy  by  scire  facias  is  resorted  to ,  assumpsit,  &c.  will  not  lie  for  the  amount  due . 

Covenant  was  brought  upon  a  writing  under  seal,  for  the  payment  of  money. 
The  declaration  was  in  the  usual  form.  The  defendant  pleaded  in  bar  that  the 
note  was  given  for  a  sum  of  money,  the  payment  of  which  was  secured  by  a 
mortgage  upon  lands,  and  that  the  plaintiff  had  prosecuted  a  scire  facias  up<m  . 
the  mortgage,  under  the  statute,  and  obtained  a  judgment  thereoii.  To  this 
plea  the  plaintiff  demurred.  The  case  was  certified  from  the  Supreme  Court 
of  Stark  county,  to  be  decided  upon  the  point  presented  by  the  demurrer. 

Latbeop,  in  wppcTt  of  the  demurrer. 

By  the  Corar. 

The  counsel  for  tha  plaintiff  seems  to  suppose  that  the  action  of  assumpsit,  debt 
or  covenant;  the  action  of  ejectment  to  take  possession  of  the  mortgaged  prem- 
ises; and  the  bill  in  chancery  to  foreclose  the  equity  of  redemption,  were  all  , 
cwicurrent  remedies  at  the  common  law;  and  because  more  than  one  of  these 
remedies  might  be  pursued  at  the  same  time,  that  the  statute  remedy,  by  scire 
faidas^  may  be  pursued  with  them.  But  this  is  a  mistake.  The  action  of  as* 
sumpsit  debt,  or  covenant,  is  resorted  to  for  recovery  of  the  money  due  on  the 
obligation.  The  action  of  ejectment  is  not  a  concurrerU^  but  an  auxiliary 
sxemedy;  and  the  bill  in  chancery  is  of  the  same  character.  The  ejectment  is 
used  to  get  possession  o/  the  landed  security — ^the  bill  in  chancery  to  remove 
incumbrances  from  it* 

The  object  of  giving  scire  facias  was  to  enable  the  mortgagee  to^  resort 
at  once,  in  one  action,  to  the  recovery  of  his  debt,  and  the  subjecting  his  landed 
security  to  the  satisfaction  of  it.  This  proceeding  enables  the  mortgagee  to 
obtain  judgment  for  his  debt,  and  exeeution  against  the  mortgaged  premises,  at 
the  same  time,  upon  which  QxeQution  the  premises  are  sold,  discharged  of  the 
equity  of  redemption,  which,  without  such  proceeding,  could  not  be  levied  upon 
and  sold  upon  execution  on  a  judgment  at  law.  This  was  creating,  by  statute, 
a  new  and  more  summary  remedy,  to  which  the  party  might  resort,  without 
afiecting  his  right  to  pursue  the  pre-existing  remedies.  It  gave  a  choice  of 
remedies,  but  did  not  confer  a  right  to  pursue  them  aU  at  the  same  time. 

By  the  first  section  of  the  scire  facias  law  it  is  provided,  that  '^  it  shall  be 
lawful  for  the  defendant  to  come  in  and  plead  pa3rment  or  satisfaction  for  all,  or 
any  part  of  the  money  demanded  by  the  plaintiff,  or  any  other  legal  plea  in  bar, 
or  avoidance  of  the  deed  or  money  therein  demanded  as  the  case  may  require; 
and  thereon  the  parties  shall  proceed  to  issue  and  trial  as  in  other  cases." 
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Wbenju4gmeiHi»  rendered  the  8eooi¥l  seetiim  diroets  tkalexeettion  rfwU 
iasuO)  upon;  whioh-tbe  mortgaged  premises  shall  be  tcJceo  and  soU  aa  other 
lands.  The  third  sectioii  proyides  that  if  the  mortgaged  premises  aiiail  Jiot 
sell  for  a  sum  sufficient  to  satisfy  the  judgment,  ^^tben  the  residue  of  said  judg« 
ment  so  remaining  unsatisfied^  shall  be  deemed  and  taken  to  be  a  debt  of 
record,"  upon  which  the  plaintiff  may  sue  out  a  scire  facias^  and  proceed  to 
judgment  and  execution  thereon,  as  in  other  cases. 

These  provisions  shew  that  it  was  the  intention  of  the  legislature  that  the 
scire  facias  should  be  prosecuted,  defended,  and  tried,  upon  the  whole  merits 
of  the  pliuntiff's  claim,  and  that  the  judgment  rendered  should  be  final  and 
conclusiTe  between  the  parties.  That  judgment  ascertains  the  true  amount  of 
the  debt  due,  and  constitutes  it  a  debt  of  record,  in  virtue  of  express  terms  of 
the  statute.  It  results  necessarily  from  this  conclusion,  that  a  bond  or  note,  or 
other  evidence  of  debt,  being  the  foundation,  upon  which  this  judgment  is  pre. 
dkated,  must  be  merged  in  the  judgment;  and  no  other  action  can  be  sustained 
for  the  debt  unless  founded  upon  the  record. 

Some  absurdity,  and  much  inconvenience  and  injustice  might  be  the  conse* 
qaence  of  a  difierent  doctrine.  If  the  plaintiff  should  be  dissatisfied  with  the 
amount  recovered  on  the  scire  facias^  he  might  resort  to  his  action  for  the 
original  debt.  All  the  facts  investigated  and  determined  on  the  trial  of  tha^dre 
faciasy  would  be  open  for  second  investigation.  A  recoveiry  might  be  had  for 
a  different  amount;  two  different  verdicts  and  judgments  might  exist  at  th^  same 
time,  for  the  same  debt,  and  another  suit  would  become  necessary  to  prevent 
a  double  satisfaction. 

It  is  objected  that  if  this  action  cannot  be  sustained,  it  deprives  the  plaintiff 
of  the  advantage  of  requiring  special  baiU  The  answer  is,  that  the  statutory 
remedy  by  scire  facias  proceeds  against  the  land,  a  security  which  the  plaintiff 
himself  agreed  to  accept.  An  additional  security  upon  the  debtor's,  person 
oujght  not  therefore  to  be  required — and  the  plaintiff  elected  to  take  this  remedy., 
as  it'is  given.  Had  he  wished  to  add  a  claim  upon  the  defendant's  person  in 
addition,  he^could  have  elected  to  take  his  common  law  remedy,  and, brought 
his  action  for  the  debt. 

In  respect  to  the  two  judgments  for  the  same  debt,  this  case  is  alleged  to 
stand  upon  the  same  footing  of  separate  judgments  against  the  maker  aad 
endorsers  of  a  promissory  note.  But  the  resemblance  does  not  hold:  in  that 
case  the  judgments  are  against  different  persons,  upon  separate  and  different 
contracts.  Here,  if  two  judgments  could  be  had,  they  would  be  agaiost  th9 
same  person,  upon  the  same  contract. 

A  majority  of  the  court  are  of  opinion  that  the  defendant  have  judgment^ 

Judge  Sherman  disseniEed^ 
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KERR  ET  AL,  v,  MACK. 

Aa  eo^  in  Uis  Vii^ma  MilUary  ^Pistrict  vagae  and  uncertan  at  thfl  time  it  is  mad«,  cannot' 
ba  auatainedf  in  conaequence  of  its  calls  havinf^  ebtaioed  subaeqoent  notoriety . 

This  case  came  before,  the  court  upon  a  bill  of  review,  and  was.  reserved  for: 
decision  here,  in  Adams  county.     The  material  facts  were  as  follow:  j| 

Robert  Mack  prosecuted  his  bill  in  equity  against  Kerr  and  others,  to.  obtain 
from  them  the  legal  title  to  three  hundred  acres  of  land,  alleged  to  be  covered  ■ 
by  his  elder  entry  No»  4894,  but  for  which  the  defendants  had  obtained  a 
patent  upon  a  junior  entry*     Mack's  entry  was  made  February  Srd,  1800,  and 
is  in  thede  words: 

Robert  Mack  enters  750  acres  of  land  on  the  waters  of  Eagle  and  Bxmb 
Creeks,  beginning  at  the  north  west  corner  of  Thomas  Blackwell's  survey,  No» 
2060,  running  south  23  west,  with  Blackwell's  line  to  his  south  west  corner, 
thence  with  another  of  his  lines  south  67,  east  110  poles,  thence  south  to  the 
line  of  Charles  Morgan's  survey,  thence  with  Morgan's  line  west  to  his  ngrth 
west  comer,  thence  south  200  poles,  thence  north  67  west,  and  from  the  begin* 
ning  north  67  west,  so  far  that  a  line  south  23  west,  will  inchide  the  quaatityv 
This  entry  was  surveyed  February  5,  and  recorded  February  25,  1807* 

Thomas  Blackwell's  survey,  2060,  called  for  in  Mack's  entry,  calls  to  lie  oa;. 
the  waters  of  the  west  fork  of  Brush  Creek,  to  begin  at  an  eim  and  two  asbes» 
aouth  west  comer  to  his  former  survey  No.  1043,  and  south  east  Qpraer  to  hit! 
other  survey  No.  2059.     Was  made  April  2d,  1792 — recorded  May  10,  1792. 

There  is  no  evidence  that  Blackwell's  survey  1043,  called  for  in.  the  above 
survey,  ever  existed.  His  survey  No.  2050,  calls  to  lie  on  the  waters  of  the. 
vest  fork  of  Brush  Creek,  beginning  at  a  mulberry  and  two  sugar  trees,  north, 
west  corner  tq  his  survey  No.  1043,  south  west  td  Robert  Morrow  No.  1306, 
and  south  east  to  Abraham  Buford  No.  398,  running  with  Buford's  line*  Ex* 
ecnted  March  30th,  and  recorded  May  9th,  1792. 

There  is  no  proof  that  the  surveys  of  Morrow  or  Buford^  called  for  ia.tbia, 
entry,  ever  existed. 

The  entry  under  which  the  defendants  claimed,  was  made  23d  day  of  Marob,.. 
1806*  and  called  to  lie  on  the  waters  of  Brush  and  Eagle  creeks,  begioning.  al. 
8Z|  ash  aad  two  elms,  westerly  comer  to  Thomas  Blackwell's  survey  No.  2060, 
rumung  with  his  line  and  course  thereof,  north  23  east  385  poles,  thence  west, 
200  poles,  thence  south  400  poles,  thence  east  and  from  the  beginning..sQuth  67. 
east,  for  quantity.  This  entry  was  surveyed  and  carried  into  grant  before  .that. 
of  the  complainant. 

The  bill  charged  that  the  defendant,  Kerr,  who  made  the  entry  and  surveyi , 

hod  full  notice  of  MackV  entry  when  the  latter  entry  was  made.     Kerr,  in  hisr 

answer,  admits  that  before  making  the  entry,  he  aaw  Mack's  entry  on  the  bodcai 

of  Anderson,,  but  alleges  that  the  calls  were  so  vagiie  ^md.  uncertain  that  h^did: 

xM  know  where  it  was  intended  to  lie,  and  insists  that  it  wa^i  void.fiur  UAcer<> 

tain^. 

The  Supreme  Court,  consisting  of  Judges  MoLean  and  deei^et)^ 

ui  Aver  cf  Mack,  to  reverse  which  decree  this  bill  of  review  is  prosecuted. 
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Brudi  and  ScoU  for  complainants. 
Opinion  of  the  Ckmrt  by  Judge  Burnet. 

The  evidence  does  not  show  that  the  surveys  of  Blackwell  and  Morgan  had 
acquired  notoriety  at  the  time  Mack's  entry  was  made.  It  Is  admitted  by  Kerr 
that  he  had  seen  the  entry  of  Mack  on  the  books  of  the  surveyor  before  he  made 
the  entry  No.  4962,  but  from  its  vague  and  uncertain  calls  he  did  not  know 
where  it  was  intended  to  lie.  On  this  fact  the  complainant  Mack  chiefly  relied 
as  sufficient  to  support  his  claim.  The  question,  therefore,  presented  for  decision 
is,  whether  an  entry,  vague  and  uncertain  at  the  time  of  its  inception,  can  be 
supported  by  evidence  that  its  calls  had  acquired  notoriety  or  had  become 
known  to  a  subsequent  locator  prior  to  the  date  of  his  conflicting  entry. 

The  great  difficulty  in  settling  titles  within  the  Virginia  military  district, ' 
aGrises  from  the  expressions  in  the  statute,  which  directs  the  mode  of  making 
locati<xi8.  They  must  be  made  so  specially  and  precisely  that  others  may 
locate  the  adjoining  residuum  with  certainty.  The  indefinite  import  of  these 
expressions  has  opened  a  wide  door  for  judicial  construction,  and  has  led  to  the 
establishment  of  a  variety  of  rules,  which  approach  very  near  to  legislation, 
but  which  seems  to  have  been  necessary  to  sustain  a  large  portion  of  the  early 
eatiies.  These  rules  have  been  gradually  introduced  and  so  modified  from 
tune  to  time  as  to  produce  the  least  inconvenience  with  the  greatest  degree  of 
justice  to  contending  parties,  and  to  place  the  title  of  real  property,  acquired 
under  the  laws  of  Virginia,  on  as  secure  ground  as  the  loose  mode  of  appro- 
priation would  well  admit. 

An  entry,  to  be  special  and  precise,  should  be  made  in  such  words  as  will 
point  it  out  to  third  persons,  and  distinguish  it  with  clearness  from  all  others. 
If  such  language  be  not  used,  a  subsequent  locator  cannot  take  the  residuum 
with  certainty;  but  what  words  or  descriptions  will  be  sufficient  for  the  purpose, 
must  be  decided  by  the  court,  and  should  be  determined  by  general  rules,  estab- 
lished for  the  government  of  all  cases  to  which  they  can  apply*  These  rules 
should  not  be  lightly  disturbed  or  deviated  from,  because  they  may  .appear  to 
operate  severely  in  particular  cases.  It  is  better  to  have  an  imperfect  rule 
than  to  be  without  any.  If  a  rule  be  often  departed  from,  it  ceases  to  be  such, 
and  each  case  is  lefl  to  be  decided  by  the  impression  which  some  imaginary 
distinction,  or  peculiar  circumstance  of  apparent  hardship  may  make  on  the 
mind  of  the  judge.  Such  a  course  would  be  arbitrary — ^it  would  expose  liti- 
gants to  the  effects  of  partiality  and  prejudice,  which  may,  unperceived,  influ- 
ence the  mind  of  the  most  upright;  and  it  might  induce  the  unsuccessful 
claimant  to  ascribe  his  loss  rather  to  the  feelings  of  the  court  than  the  decision 
pf  the  law.  It  is  important  in  the  administration  of  justice  that  the  unfortu- 
nate party  should  go  out  of  court  with  an  impression  that  his  case  has  been 
determined  agreeably  to  known  and  established  principles,  although  he  may 
believe  they  have  operated  unjustly  in  his  particular  case.  The  cause  we  are 
now  determining  is  one  which  pleads  as  strongly  for  a  relaxation  of  the  rule  as 
any  other  we  can  well  imagine.  There  is  an  apparent  want  of  equity  on 
the  side  of  the  complainant,  calculated  to  induce  a  prejudice  against  hia  title. 
At  first  view  it  would  seem  to  be  unjust  and  inconsistent  with  our  earliest  i/ni 
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presfiioiisof  right  and  wrong,  to  pennit  a  person  with  aknowledge  of  a  |Nrior 
entry  intended  to  appropriate  a  tract  of  land,  to  locate  the  same  tract,  and  to 
dispossess  the  occupant,  because  his  location  was  not  made  so  specially  and  pre» 
cisely  as  to  afibrd  notice  at  the  time  it  was  made.  Bnt  when  we  consider  that 
ihe  first  location  was  not  made  agreeably  to  law,  in  consequence  of  which  the 
locator  acquired  no  legal  right,  and  reflect  on  the  importance  of  adhering  ri* 
gidly  to  the  forms  prescribed  for  the  acquisition  of  property,  and  the  uncertainy 
that  would  result  from  a  contrary  course,  the  propriety  of  conforming  lo  the 
rule  becomes  apparent.  The  courts  of  Kentucky,  which  are  moreconveisant 
with  the  land  laws  of  Virginia,  and  have  a  deeper  interest  in  the  correct  expo- 
8iti<m  and  application  of  their  principles  than  any  other  tribunals  in  the  country, 
have,  by  a  course  of  decisions,  settled  the  principle  that  notoriety  must  be 
coexistent  with  the  entry,  and  that  no  afler  acquired  notoriety  can  aid  it. 
In  JiPClenahan  V,  Berry f  Hugh.  177,  the  court  say  that  the  place  called  for  in 
the  locations  of  the  appellee,  had  not  that  notoriety  when  (he  hcadone  were  made 
which  the  land  law  and  the  reason  of  the  case  required,  and  as  none  of  the 
other  calls  were  precise  and  unequivocal,  he  had  not  made  out  a  legal  or  equi* 
table  rig^t  to  recover.  In  Key  v.  MaUanf  {Hard.  73)  this  principle  was  depart* 
ed  from.  It  is  there  said,  that  an  entry  cannot  be  supported,  unle^  it  call  for 
some  object  which  was  notorious,  or  became  notorious  before  ihe  ew/^UcUng  entry 
was  made.  But  in  the  case  of  Smith  v.  Smithy  {Hard.  101)  the  doctrine  of 
McClenahan  v.  Berry  was  assumed,  and  the  principle  recognized  in  Key  v.  Mat* 
son  was  overruled.  The  complainant  failed  because  it  was  not  shown  that 
the  objects  called  for  had  acquired  any  notoriety  previous  to  ihe  date  of  his  entry. 

The  same  doctrine  is  supported  in  Craig  v.  Baker,  (Hard.  287)  and  it  is 
worthy  of  remark  that  this  case  is  referred  to  by  the  reporter  in  a  note  to  Key 
V.  Mdisony  as  deciding  that  the  objects  called  for  must  be  notorious  at  the  date 
of  the  entry  calling  for  them,  and  consequently  as  overruling  the  authority  of 
that  case. 

Coachman  t.  Thomas,  {Hard.  270)  goes  on  the  same  principle.  The  oom-r 
plainant's  entry  was  made  in  1762 — ^the  calls  were  not  calculated,  at  ihai  ima 
to  apprise  the  holder  of  another  warrant  that  the  land  in  controversy  was 
appropriated.  The  objects  described  had  not  notoriety  by  themselveSy  or  ai 
conjunction  with  any  of  the  other  calls  in  the  entries,  at  ihe  date  thereof* 
Speed  V.  Lewis,  {Hard.  476)  is  also  in  point.  There  being  no  proofs  in  that 
case,  that  the  objects  called  for  in  Speed's  entry,  jvere  generally  known  at  the 
time  it  was  made;  the  conclusion,  said  the  court,  must  be  that  his  entry  cannot 
be  sustained. 

Judge  BM,  in  the  introduction  to  the  first  volume  of  his  reports,  page  20, 
says  that  notoriety  must  be  coextensive  with  the  entry.  As  the  cases  above 
cited  had  been  decided,  and  reported  before  the  introduction  was  written,  the 
judge  might  with  safety  have  relied  on  their  authority  for  the  support  of  his 
position',  but  he  has  gone  into  a  course  of  reasoning  on  the  point,  which  seems 
to  sustain  him  independent  of  the  authority  of  adjudged  cases. 

In  Mosby  v.  Carland,  (1  Bibb,  86)  the  court  were  of  opinion  that  an  entry 
should  be  taken  as  it  would  have  been  understood,  on  the  day  it  was  made. 

In  Galloway  v.  Neal,  (1  Bihb,  140)  the  question  turned  on  the  notoriety  of  a 
survey,  called  for  in  an  entry.  The  record  exhibited  no  evidence  of  the  notoriety 
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Qf  ^at  survey,  ai,  or  before  the  entry.  The  certificate  of  surrey  oonlainad  no 
description  which^could  be^reasonaUy  calculated  on,  to  inform  oUier  Mderaof 
warrants  where  it  was  situate.  The  court  decided  in  that  case,  that,  if  the 
bc^er  of  a  warrant  adepts  a  survey,  made  on  another  warrant,  as  the  basis  of 
a  location,  he  must  prove  the  notoriety  of  the  survey  at  tkatperiodf  otAiefwiae 
his  location,  cannot  he  supported;  and  because  the  complainant  had  not  made 
out  that  the  survey  in  question  had  been  generally  known  to.  those  cosvecsant 
in  that  neighborhood,  at  the  date  of  his  entry,  lua  location  was.not  supported. 

In  Woolley.v.  Bruce,  (2  BMy  106)  it  was  decided,  that  ^khe  c(nnplainant!s 
entry  must  rest  en  its-sufficiency,  at  the  time  it  wasjoade^  and  the  then  notosiely 
of  the  ol>)ects  called  for.  If  they  were  then  insufficient  to  enable  a .  subsequent 
locator,  by  using  reasonable  diligence,  to  find  tkem,  it 'roust  be. taken- to  be 
jqsufficieut— iVb  after  aGpttred.notoriety  can  aid  it.  It  must  poflseas  Ife  intnnsBC 
qualities  of  good  entry  at  the  time  it  is  made,  and.  not  reiy  on  mete -eontingan* 
oies,.  that  may,  or  may  not  happen." 

In  Bo^pman  .«•  MiUany  (2  Bihby  165)  the  notoriety  of  die  object  oalled  fiir, 
j¥m  r^quiredito  exist,  before  the  date  of  the  entry  in  question.  The  samepiUfr* 
ni^e  is  supported  in: Corson  v.  JSartDoyy  {Z  Bibby  lfiO).2>evo»r  v.  Johtuitmiy  (16. 
411)JEranii^  v.  Hatttiny  (4  Bihby  576)  WoolfscaJe  v.  MenmaJ&ery  (Jd.  138) 
^taOoway  V.  Wehbj  (1  Marshaly  129)  Howard  v.  Toddy  {U.  277)  .JBTam.v. 
Marehaly  (2  Marshaly  415). 

In  Craig  v.Pelhamy  {Pr.  Dec.  287)  it  was  decided,  that  although  the ^8ub•e• 
iiuent  locator  hod  no^ce  in  fact,  of  the  land  intended  to.be  aecnred,  it  was 
insuffident,  and  that  if  the  entry  was  not  special  in  itsdf^  .the  •■  pjoprietor  eoadd 
j|ot'h6ld'Uiider  it. 

in  WHaontv.  Masouy  (1  Cran.  lOG)  complete  notice  had.been  obtained  of  Ihe 
«Uer  claim,  before,  the  subsequent  entry  was  .made,  but  the  court  decided  that 
titles  OMlst  rest  on  general  principles.  Therefore  the  junior  entry  of  Wiisen^ 
who  was  charged  with  actual  notice,  was  sustained,  against  the  prior,  survey  of 
JMiwoii,  because  the  survey  was  not  supported  by  a  legal  entry. 

This'doctHne  is  reasonable,  as  well  as  c<»i£c>rmable  to  the  statute;  for  alA^ugii 
4he  eertatnty  required,  is  designed  principally  for.  the  convenience  and  safety 
(rf  «ibse4ueni  locators,  yet.  it  is  required  abs<^uteLy,  and  cannot  be  dispensed 
with. 

The  validity  of  an  entry  should  not  depend  on  the  fajc^t  whether  a  subsequent 
locatov  has  l)een. misled,  or  whether  :he  is  liable  to  be  misled,  it  ought  thei«lb|ie 
iobe'sa'Special,  precise,  and  certain,  that  a  stranger  may  proceed  immediately 
t0  locate  the  adjoining  residuum,  without  the  danger  of  interfereBiee.  The 
Utatttte  which  gives  the  right  to  appropriate  land,  pcHOls  eut  the  mode  in  which 
itahall  be  done,,  and  it. is  necessary  to. pursue  that  n9ode,'in  oti&t  to  osiakea 
•valid  appropriation.  The :  properties  of  a  valid  entry  are.  dwgaajlBd :  food  the 
KNiuit  amenotat  liberty  to.disrq^anl.rthcn.  .An  entry  must  ba^^Mcial,, precise, 
«adceHain.  If.eitiier  of  these  re(|uiaites.ean  he  dispensed  with,  tbeyfimy.iiU 
be  disregarded,  and  every  locator  be^  at  liberty  ta  make,  bis-ientry,  its  txxnv^ai. 
^uee  or  .caf>rice  may  (tictate;  but  the  law  .certainly,  intended  /to.:g\aM7d  /against 
the  confiisioB  and  uncertainty  IhatwQuMjsesult^romjRiehacouaae.:  If^ap  entry 
id<ies^iiot.c€ntatn.such  callsrasvwill'enahle  a  diligent  enquirer,  to  looateiti  it  is 
imdf'becattse.not  made  in. oonfomuty  with  the  etati^. 
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Theve  ieems  to  be  an  incoiuistency  In  saying  that  an  entry,  which  is  evident- 
fy  void  when  made,  shall  become  valid  by  the  lapse  of  time.  This  would  be  to 
teet  the  validity  of  a  title,  by  matter  extrinsic,  when  the  statute  requires  such 
matter  to  be  contained  in  the  record  of  the  entry.  It  would  also  very  much 
iacxease  the  danger  resulting  from  the  use  of  parol  testimony.  The  courts  of 
Kentucky  have  given  a  very  liberal  construction  to  the  land  law5  jq£  Virginia, 
and  have  gone  as  far  to  support  vague  and  doubtful  entries,  as  was  in  any  de- 
consistent  with  the  intention  of  the  legislature  or  the  safety  of  the  parties 
The  door  to  the  admission  of  parol  evidence  is  already  open  to  a 
very  dangerous  extent.  To  open  k  wider  would  be  increasbg  tho  danger  of 
supporting  vague  locations,  to  the  prejudice  of  the  careful  and  vigilant  locator* 
An  unprincipled,  or  mistaken  witness  may  be  brought  to  testify  that  an  entry, 
void  for  want  of  notoriety  at  its  date,  had  acquired  general  notoriety,  or  had 
fcecome  known  to  a  subsequent  locator,  prior  to  his  entry.  In  such  case  the 
court  vould.be  required  not  only  to  set  aside  the  junior  entry  made  in  conformity 
IQ  the  statute,  but  to  support  the  prior  entry,  although  null  and  void  in  itself—- 
or^  ia  other  words,  it  would  decide  that  an  entry,  void  at  its  creation,  may  be 
veodeced  valid  by  the  accidental  circumstance  that  a  subsequent  valid  entry 
has  been  made  on  the  same  land. 

The  coaunonwealth  of  Virginia,  in  their  cession  to  the  general  government, 
reserved  so  much  of  the  land  between  the  Scioto  and  the  Little  Miami  rivers  as 
should  be  necessary  for  the  satisfaction  of  a  particular  description  of  warrants. 
CongresB  accepted  the  cession  of  the  entire  territory  subject  to  that  reservation^ 
«nd  as  Virginia  retained  the  right  to  prescribe,  and  has  prescribed  by  statute  the 
Baaaaer  in  which  the  lands  shall  be  entered  and  appropriated,  the  general 
goverasaent,  to  whom  the  title  was  conveyed  in  trust,  cannot  be  required  to 
eosvey  to  a  person  who  has  not  entitled  himself  to  a  conveyance  by  a  coropli- 
aaoe  with  the  statute. 

A  de&ctive  entry,  being  an  attempt  to  appropriate  the  land  contrary  to  the 
statute,  oannot  authorise  the  locator  to  demand  a  title,  nor  justify  the  govem- 
OMfit  in  grant^  one.  The  confirmation,  therefore,  of  a  junior  valid  entry 
cmtaot  he  considered  as  an  act  injurious  to  the  claimant  of  a  defective  senior 
Aitiy,  because  the  latter,  independent  of  the  rights  of  the  former,  could  not  be 
siAitled  to  a  patent,  nor  could  the  government  grant  it  without  a  breach  of  trust. 
In  ether  words,  an  attempt  to  appropriate  any  part  of  this  land  contrary  to  law, 
eieales  so  right,  nor  can  it  prevent  a  subsequent  locator  from  makiog  a  legal 
appropriation  of  the  same  land.  Until  a  legal  entry  be  made,  the  land  must  be 
4xsisidered  as  unincumbered,  and  although  a  defective  entry  may  have  been 
made,  it  must  be  as  liable  to  be  taken  by  a  subsequent  legal  entry,  as  if  such 
Meclive  entry  had  not  been  made,  or  had  been  made  on  a  description  of  war- 
rsBt  not  recognized  in  the  act  of  cession. 

In  Wibim  f.  Maoon,  the  Supreme  Court  say  that  "the  legislature  of  Virginia, 
when  bringing  her  lands  into  market,  had  undouhudlp  a  right  to  prescribe  the 
tenas  on  which  she  would  sell,  and  the  mode  to  be  pursued  by  purchasers,  for 
the  purpose  ef  particulari^ong  the  general  title  acquired  by  obtaining  a  land 
wamat,  and  that  the  court  was  by  no  means  satisfied  of  its  power  to  substi- 
tute any  equivalent  act  for  that  requii^d  by  the  law."    The  state  of  Virginia, 

with  eooal  certainty,  had  a  right  to  prescribe  the  terms  and  dictate  the  mode 
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of  locating  her  military  warrants,  which  are  evidences  of  purchase.  8ucfa  a 
measure  was  necessary  for  the  safety  and  convenience  of  those  concerned,  as 
well  as  to  insure  an  equitable  distribution  of  the  good  lands.  But  it  is  enough 
to  say  that  the  legislature  had  a  right  to  prescribe,  and  that  she  did  prescribe 
the  mode  in  which  all  entries  should  be  made,  and  that  no  other  power  can 
dispense  with  it  or  substitute  an  equivalent. 

It  will  be  noted,  that  the  mode  of  entering  and  locating  the  warrants  is 
question  was  declared  by  statute  in  1779.  The  law  for  ceding  the  territory 
north  west  of  the  river  Ohio,  did  not  pass  till  1783,  and  when  it  did  pass^  it 
was  on  condition  that  congress  should  hold  the  lands  between  the  Scioto  and 
Little  Miami,  subject  to  the  claim  of  the  holders  of  Virginia  military  warrants, 
fbr  which  purpose  it  had  been  previously  set  apart. 

It  seems  to  follow,  from  these  premises,  that  the  holders  of  military  warrants 
are  vested  with  certaiil  rights,  which  are  ascertained  by  the  statute,  and  shotdd 
be  regarded  by  the  government,  which  is  to  be  viewed  in  the  light  of  a  trusteeir 
One  of  those  rights  is,  that  until  the  land  be  legally  appropriated,  any  bolder  of 
a  warrant  may  locate  and  secure  it— consequently,  a  conveyance  to  a  locator, 
who  has  not  entitled  himself  to  a  patent  by  conforming  to  the  statute,  would  be 
an  abridgement  of  that  right  and  a  breach  of  trust. 

It  is  also  contended,  that  if  an  entry,  defective  in  its  origin  for  want  of  noto* 
riety,  become  known  to  a  subsequent  locator  before  his  entry  is  made,  that 
circumstance  ought  to  operate  as  notice  in  ordinary  cases,  and  charge  the 
second  locator  with  the  equity  of  the  first  claim.  This,  however,  is  only 
presenting  the  same  question  in  a  different  form,  and  does  not,  in  the  leasl 
degree,  free  it  from  the  difficulty  and  inconsistency  before  noticed.  The  cases 
of  Wilson  V.  Mason  and  Craig  v.  Pelkaniy  before  cited,  maintain  the  contrary 
doctrine.  In  both  cases  it  is  decided,  that  actual  notice  is  not  sufficient.  In  the 
former  case,  the  Supreme  Court  of  the  United  States  say,  *Hhat  land  cannot  be 
lawfully  appropriated  without  an  entry — ^that  notice  of  an  illegal  act  camot 
make  it  valid — ^that  a  survey  not  founded  on  an  entry,  (by  which  we  under* 
stand  a  legal  entry,)  is  a  void  act,  and  constitutes  no  title  whatever,  and  that 
consequently  the  land  so  surveyed  remains  vacant,  and  liable  to  be  appropriated 
by  any  person  holding  a  land  warrant."  It  would  be  difficult  to  point  out  the 
diffisrence  between  a  survey  made  without  an  entry,  as  was  Mason's,  and  n 
survey  made  on  an  illegal  entry,  as  was  the  defendant's;  because  an  illegal 
entry  is  as  no  entry.  The  land,  therefore,  in  either  case,  must  remain  vacant^ 
and  liable  to  be  appropriated. 

The  doctrine  of  notice,  however,  it  is  believed,  has  never  been  applied  t» 
cases  under  the  land  laws  of  Virginia,  when  the  parties  claim  under  distinct 
entries.  In  every  such  case,  each  claimant  must  rest  on  the  validity  of  his 
own  title,  and  if  the  elder  entry  be  so  defective  as  to  be  pronounced  illegal, 
which  must  be  the  case  if  the  junior  is  sustained,  those  defects  will  vitiate  that 
entry  independent  of  any  influence  arising  from  the  junior  entry.  Each  entry 
must  stand  or  fall  on  its  own  merits,  and  the  knowledge  of  the  last  location  can 
neither  aid  nor  injure  the  first  location;  if  that  be  illegal  it  is  rendered  so  by  its 
own  defects,  which  can  neither  be  increased  nor  diminished  by  any  thing 
connected  with  an  adverse  entry,  or  with  him  who  holds  it. 

If  a  person  in  possession  of  land  has  purchased  it  for  a  valuable  eonaident* 
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tlon  from  one  having  no  right  or  title  whatever,  and  a  third  person,  with  a 
knowledge  of  the  facts,  ailerwards  purchases  the  same  land  from  the  real  owner, 
his  knowledge  shall  not  afiect  him,  because  it  cannot  aid  the  defective  title  of 
his  adversary.  In  like  manner,  if  a  person  contract  for  the  purchase  of  real 
estate,  by  parol,  contrary  to  the  form  of  the  statute,  and  afterwards  another 
person^  with  full  notice  of  such  notice  makes  a  legal  contract  for  the  same  land, 
|us  purchase  shall  not  affect  him,  nor  aid  the  first  purchaser.  For  the  same 
reason,  the  notice  of  Kerr  can  neither  affect  him  nor  aid  the  illegal  title  of  his 
adversary.  The  doctrine  of  notice  applies  strictly  to  cases  in  which  a  person 
contracts  for  a  title  with  notice  of  a  prior  legal  contract  for  the  same  title,  and 
not  to  persons  who  claim  under  different  titles,  one  of  which  must  necessarily- 
be  void,  as  is  the  fact  in  the  case  before  us.  Upon  the  whole,  we  are  clearly  of 
opinion  that  the  decree  is  erroneous  and  must  be  set  aside. 


GARDENER  v.  WOODYEAR. 

A  bond  for  the  proeecutioD  of  a  writ  of  eiror  is  good,  thotigfa  the  tenns  requu«d  by  the  statute  are 
aot  pncisely  followed.  A  substantial  compliance  is  only  requisite.  The  court  will  not  aid  a  party 
to  avoid  the  obligation  of  such  a  bond,  by  adopting  strained  and  rigid  maxims  of  construction. 

This  was  an  action  of  debt  upon  a  bond.  The  declaration  was  in  the  usual 
form;  the  defendants  craved  oyer  and  demurred.  The  condition  of  the  bond  is 
as  follows:  '^whereas  Thomas  Woodyear  hath  this  day  obtained  our  writs  of 
error  and  supersedeas  to  a  judgment  of  the  court  of  Common  Pleas  for  Ross 
county,  obtained  by  John  Gardener  plaintiff,  against  the  said  Thomas  Wood- 
year  defendant,  April  term,  1819.  Now  if  the  said  Thomas  Woodyear  will 
prosecute  our  said  writs  to  effect,  and  abide  the  judgment  of  the  court  thereupon 
had,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 

The  Court  of  Common  Pleas  of  Ross  county  gave  judgment  on  the  demurrer 

fox  the  plaiBtifTf  but  assessed  his  damages  to  only  fifteen  dollars,  a  sum  sufficient 

to  pay  the  costs  on  the  writ  of  error.     The  plaintiflf  appealed  to  the  Supreme 

-Court»  and  the  question  arising  on  the  demurrer  was  reserved  for  decision  here. 

Meinsen  md  Lwnard  in  support  of  the  demurrer. 
Band  for  ihe  plaintiff.. 
J9y  the  Court. 

The  bond  in  this  case  was  taken  under  the  95th  section  of  the  judicial  act, 
which  directs  that  it  shall  be  taken  '<in  double  the  amount  of  the  judgment 
obtained  or  decree  rendered,  conditioned  for  the  payment  of  the  condemnation 
money  and  costs,  in  case  the  judgment  of  the  Common  Pleas  should  be  affirmed 
in  whole  or  in  part."  This  direction  is  not  pursued  in  terms,  the  words  used 
bdng,  "that he  will  prosecute  the  said  writs  to  effect,  and  abide  the  judgment  of 
ihe  court  thereupon  had."  The  tlefendants  insist  that  the  condition  not  being  in 
coiifi>nnity  with  the  statute,  the  bond  is  inoperative,  that  it  never  was  opera- 
tiire,  and  that  the  writ  of  error  might  have  been  quashed. 
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The  principal  point  of  the  defendants*  argument  Is,  thai  the  stlpulatfon  coa- 
tained  in  the  condition,  is  different,  and  more  disadvantageous  to  them  than  that 
required  by  law.  By  the  latter  they  are  to  pay  the  judgment  and  costs,  if  ike 
judgment  he  affirmed.  By  the  bond  they  forfeit  the  obligation,  if  far  any  cause 
the  party  should  fail  to  prosecute  his  writ  to  effect. 

The  0th  section  of  the  judiciary  act  of  1803>  regulating  appeals  from  the 
Commmon  Pleas  to  the  Supreme  Court,  directed  that  bond  should  be  given  **far 
prosecuting  his  appeal  to  effect.**  The  7th  section  of  the  act  of  1805,  on  the 
same  subject,  contains  the  same  provision;  and  the  9th  section  of  the  same  act, 
directs  that,  on  writs  of  certiorari  and  habeas  corpus  cum  causa^  the  condition  of 
the  bond  shall  be,  ^nhat  he  trill  prosecute  the  same  to  effect^  and  aMde  the  judg^ 
ment  of  the  court  thereupon  had.** 

The  11th  section  of  the  judiciary  act  of  1806,  in  relation  to  writs  of  error, 
certiorari,  &c.,  directs  that  bonds  shall  be  taken,  conditioned,  "that  hemllpros^ 
ecute  the  same  to  effect,  and  abide  the  judgment  of  the  court  thereupon  had,**^^ 
Section  13,  of  the  act  of  1808,  makes  the  same  provision. 

In  the  revision  of  1810,  this  phraseology  was  changed,  and  that  introduced 
which  is  contained  in  the  present  laws.  From  1803  to  1810,  the  courts  imi- 
formly  decided  that  the  undertaking  to  prosecute  the  writ  to  effect,  and  abide  the 
judgment  of  the  court  thereon  had,  subjected  the  parties  in  the  bond  to  the  pay- 
ment of  the  amount  of  the  judgment  and  costs.  The  change  of  language  in 
1810,  was  adopted  to  express,  in  more  explicit  terms,  the  same  thing  which  the 
courts  had  adjudged  the  other  terms  to  express. 

The  bond  in  question  contains  precisely  tlic  very  terms  reijuired  by  the 
earlier  statutes  in  such  cases,  and  which  were  interpreted  by  the  courts  to 
subject  the  obligors  to  the  same  liability  imposed  by  the  existing  law,  and  to  no 
other.  This  interpretation  was  adopted  from  a  clear  conviction  that  such  waa 
the  effect  which  the  legislature  intended  the  terms  used  should  have.  Because 
the  legislature  have  now  adopted  more  explicit  terms,  the  court  cannot  be 
warranted  in  deciding  that  the  same  terms,  used  for  the  same  purpose,  meant  one 
thing  in  1810,  and  another  thing  in  1820.  It  is,  therefore,  the  opinion  of  the 
courty  that  the  condition  is,  in  substance,  the  same  as  if  it  had  contained  the 
express  terms  now  required  by  the  statute. 

Upon  an  examination  of  the  oases  cited,  as  far  as  the  authorities  are  within 
reach  of  the  court,  it  is  found  that,  taken  altogether,  the  courts  of  other  states 
have  gone  much  further  to  support  the  statutory  bonds,  than  it  is  necessary  to 
go  in  this  case.  Where  the  bond  has  been  held  inoperative,  the  circumstances 
were  materially  different  from  those  which  arise  here.  There  is  no  case  where 
a ,  bond,  fairly  and  regularly  executed,  and  comprising,  substantially,  all  the 
requisites  of  the  statute,  has  been  adjudged  void  because  it  departed,  in  some 
one  or  more  particulars,  from  the  exact  words  used  in  the  statute  authorising  it 
to  be  token.  It  has  been  the  uniform  object  of  our  courts,  to  support  bonds 
executed  under  the  provisions  of  law,  where,  by  a  reasonable  interpretation, 
such  bonds  can  be  made  to  meet  the  intention  for  which  they  were  required 
and  taken.  Where  the  party  has  had  all  the  advantages  of  making  the  bond, 
the  court  cannot  aid  him  to  avoid  its  obligations,  by  adopting  strained  and  rigid 
maxims  of  construction. 

Judgment  must  be  given  for  the  plaintiff. 
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SMITH  V.  GODDARD. 

A  cootnct  to  pay  in  ouifent  baak  notes,  is  a  contract  to  paj  in  money,  if  bank  nelM  be  aai 
uodeitd  at  the  day. 

An  action  of  aasompBit  was  brought  in' the  Common  Pleas  of  Green  county, 
upon  a  promissory  note  in  the  following  words: 

"I  promise  to  pay  Abbott  Goddaid^  or  order,  at  Xenia,  two  hundred  dollars, 
in  current  bank  notes,  such  as  are  passing  in  the  common  course  of  business, 
on  or  before  the  first  day  of  June,  1822 — value  received  this  25th  March, 
1820," 

The  defendant  pleaded  non  assumpsit.  Upon  the  trial  the  plaintiff  gave  the 
note  in  evidence  to  the  jury;  and  the  defendant  then  offered  evidence  to  prove, 
that  at  the  time  the  note  was  given*  the  circulating  medium  of  the  country 
oonaisted  of  bank  notes,  passing  at  a  discount  of  from  twenty  .five  to  thirty- 
three  and  a  third  per  cent.,  and  of  a  few  bank  notes  passing  at  par  with  specie. 
That  <»i  the  first  of  June^  1822,  depreciated  bank  notes  hadceaaed  to  circuiate» 
and  that  no  bank  notes  were  in  circulation  but  those  which  passed  current  at 
the  amount  called  for,  as  specie.  To  this  evidence  the  plaintiff  objected^  and 
it  was  rejected  by  the  court  of  Common  Pleas. .  The  defendant  excepted  to  this 
opinion,  and  a  writ  of  error  was  allowed.  The  question  was  reserved  by  the 
Sapreme  Court  in  Green  county,  for  decision  here* 

6.  CoLL&r  for  the  plaintiff  in  error.    J.  Alexander,  contra* 

Judgment  affirmed.  For  the  grounds  of  the  decision,  see  the  opinion  of  the 
court  in  the  following  case. 


e 


MORRIS  V.  EDWARDS. 


▲  coatncc  to  pay  in  euifent  baakaotaa  of  iho  cky  of  Omnpniti,  if  a  cottumet  to  pay  lioiijiyt-lf 
<ha  Botet  be  aeithex  paid  or  tendeied  at  the  tima. 

For  certata  purposof,  and  in  fact  for  evaiy  purpofle,  in  the  oidmarj  tiantaction  of  biutaeai,  bank 
notes,  erer  have  been  and  still  are  con^dered  as  money,  though  thej  are  not  a  lawful  tender . 

A  contract  to  pay  in  current  bank  notes  is  not  ambiguous  and  cannot  be  explained  by  paiol  tettl- 
vmiy. 

Publk  history,  not  of  te  Mate  at  la^Sfbut  of  a  paitieular  town  or  d^,  will  not  ba  lakiD  aaitoa 
-ol  €x  qffitio  by  the  couit. 

Morris  brought  an  action  in  the  Supreme  Court  of  Hamilton  coanty»  upon  a 
note  in  writing,  in  the  following  words: 

*^(Mthe  first  dtof  cf  Fehruaryj  in  the  year  1822^1  promise  1e  pa^  Jmsss  C. 
Morris^  or  order j  (in  atrrent  bank  notes  of  tkee&ffrf  dndnnttUf}  two  ikonsand 
doUarSj  wUh  interest,  for  value  reeeieed.    Jhoemier  S5,  1810^  ** 

The  case  was  put  to  trial  on  the  general  issue. '  The  defendant  offerdd  etidenee, 
that  at  the  time  of  making  the  contract  and  executing  the  note,  business  was 
done  in  Cincinnati  upon  a  depreciated  ciroulating^medium,  consisting  chieHy  of 
the  notes  of  the  banks  of  Cincinnati  and  yicinity— ^that  the  value  of  property 
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was  estimated  by  the  numerical  value  of  these  notes,  and  that  ^hen  payment 
was  stipulated  to  be  made  in  current  bonk  notes,  property  was  put  at  a  higher 
price  than  it  would  have  been  if  the  contract  was  for  specie — that  the  differ- 
ence between  the  numerical  value  and  the  specie  value  of  current  bank  notes, 
when  this  contract  was  made,  was  thirty-three  and  one-third  per  cent. — that  at 
the  time  the  note  became  payable,  there  was  no  depreciated  bank  paper  in 
circulation  in  Cincinnati,  nothing  being  current  but  specie,  or  bank  notes  of 
specie  value*  This  evidence  was  offered  for  the  purpose  of  showing  that  the 
plaintiff  ought  not  to  recover  the  full  sum  of  two  thousand  dollars,  but  two* 
thirds  of  that  sum,  with  interest.  The  question,  as  to  the  admissibility  of  this 
evidence  for  the  purpose  proposed,  was  reserved  for  the  decision  of  this  court. 

Wade  and  Hayward  for  plaiotiff.     Hammond  and  Este^  for  defendant. 

Opinion  of  the  Court  by  Judge  Hitchcock. 

This  case  presents  two  questions  to  the  consideration  of  the  court. 

lot.  Whether  the  sum  of  two  thousand  dollars,  mentioned  in  the  contract, 
with  the  interest  due  thereon,  shall  be  recovered  1 

3d.  If,  in  the  opinion  of  the  court,  this  sum  cannot  be  recovered,  whether 
the  damages  are  to  be  ascertained  by  proof  of  the  value  of  current  bank  notes 
of  the  city  of  Cincinnati,"  on  the  day  the  contract  was  entered  into,  or  on  the 
day  when  the  payment  fell  due  ? 

That  the  first  question  may  be  correctly  decided,  it  ih  necessary  to  ascertain 
what  character  is  to  be  attached  to  bank  notes.     If  they  are  considered  as  mo- 
ney, then  this  contract  is  a  contract  for  money;  if  not,  it  is  a  contract  for  the 
payment  of  a  certedn  sum  in  specific  articles.  By  the  term  money,  we  generally 
understand  that  which  is  the  lawful  currency  of  the  country — ^that  which  may 
be  tendered,  and  must  be  received  in  discharge  of  a  subsisting  debt.     With 
this  understanding  of  the  term,  it  cannot  be  contended  that  bank  notes  are,  in 
themselves  considered,  money.     They  are  not  a  lawful  tender.    No  person  is 
bound  to  receive  them  in  discharge  of  a  debt,  unless  in  pursuance  of  a  previous 
contract.     But  for  certain  purposes,  and  in  fact  for  every  purpose,  in  the  ordi- 
nary transaction  of  business,  bank  notes,  it  is  believed,  ever  have  been  and  stiU 
are  considered  as  money.     They  do  not  come  under  the  denomination  of  goods, 
wares  and  merchandise.     Evidence  of  the  receipt  of  bank  notes,  will  support  an 
action  for  money  had  and  received.     The  delivery  and  receipt  of  them,  in  dis- 
charge  of  a  debt,  will  be  considered  as  payment  of  so  much  money,  not  as 
aeeord  and  satisfaction.     By  the  universal  consent  of  mankind,  when  they  pass 
from  one  to  another,  they  pass  as  money.     In  the  course  of  business,  they  are 
ehai^^ed  and  credited  as  cash,  as  money.  They  have  been  estimated  as  money, 
not  only  by  men  of  business,  but  by  courts  of  justice.— Lord  Mansfield,  in 
^peaking  of  bank  notes,  says,  'Hhey  are  not  esteemed  as  goods,  securities  nor 
documents  of  debt;  but  are  located  as  money,  as  cash  in  the  ordinary  course 
and  transaction  of  business,  by  the  general  consent  of  mankind;  which  gives 
them  the  credit  and  currency  of  money  to  all  intents  and  purposes."    "They 
pass  by  a  will  which  bequeaths  all  the  testator's  money  or  cash,  and  are  never 
considered  as  securities  for  money,  but  as  money  itself.— (1  Bur.  457.)    The 
Supreme  Court  of  the  state  of  New  York,  say  that  bank  notes  are  considered 
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&A  money — ^tl^t  a  note  for  a  certain  sum  payable  in  bank  paper,  is  a  note  for 
money,  and  of  course  a  promissory  note  within  their  statute.  (0  John.)  This 
court,  in  the  case  of  StnUh  v.  Housiefij  submitted  in  Licking  county,  in  the  year 
1820,  in  giving  a  construction  to  the  ^'Act  to  prohibit  the  issuing  and  circula* 
ting  of  unauthorised  bank  paper,"  after  a  consultation  of  all  the  judges,  decided 
that  bank  notes  must  be  considered  as  money.  ( 1 4  Staiutes,  10.)  The  statute 
law  of  this  state,  entitled  ''An  act  making  certain  instruments  of  writing  n^o* 
tiaUe,"  provides,  "that  all  bonds,  promissory  notes,  bills  of  exchange,  foreign 
and  inland,  drawn  for  any  sum  or  sums  of  money  certain,  and  made  payable 
to  any  person  or  order,"  &c.  shall  be  negotiable  by  endorsement  thereon,  &c« 
{wd,  18,  page  163.)  In  giving  a  construction  to  this  statute,  we  hold  that  a 
nofte  drawn  for  a  sum  certain,  payable  in  bank  paper,  is  negotiable.  This 
opinion  can  be  justified  upon  no  other  ground  than  by  considering  bank  noted 
as  money. 

Apply  these  principles  to  the  case  under  consideration,  and  what  will  be  the 
lesalt?  Edwards,  for  a  valuable  consideration,  promises  to  pay  Morris  or  order, 
on  a  certain  day,  <two  thousand  dollars,  with  interest  annually.  The  payment 
is  to  be  made  "in  current  bcmk  notes  of  the  city  of  Cincinnati."  Such  are  the 
terms  of  the  contract.  When  the  day  of  payment  arrives,  there  is  no  offer  to 
pay— there  is  no  tender  of  bank  notes.  Had  the  note  been  transferred,  by 
endorsement,  to  a  third  person,  that  third  person,  as  endorsee,  might  have 
maintained  an  action  against  Edwards  as  maker  of  a  promissory  note.  We 
should  not  have  hesitated  to  render  a  judgment  in  favor  of  the  endorsee.  And 
why?  Because  the  note  would  have  been  considered  as  a  note  for  money.  If 
it  be  a  note  for  money,  as  I  think  it  must  be  considered,  both  upon  principle  and 
authorityj  there  can,  I  apprehend,  be  no  doubt  that  the  plaintiff  is  entitled  to  a 
judgment  for  the  full  amount  of  two  thousand  dollars,  with  the  interest. 

But  suppose  we  take  another  view  of  the  case,  and  consider  bank  notes,  not 
as  money,  but  as  specific  articles, — ^will  this  lead  to  a  different  conclusion?  Or 
will  the  plaintiff  be  compelled  to  receive  a  sum  less  than  that  named  in  the  notcff 
Where  a  contract  is  entered  into  for  the  payment  of  one  hundred  bushels  of 
wheat,  at  a  certain  time,  and  the  wheat  is  not  delivered,  the  rule  of  damages  will 
be  the  value  of  the  wheat  when  it  should  have  been  delivered.  If,  however, 
the  contract  be  Sat  the  payment  of  one  hundred  dollars,  in  wheat,  or  of  one 
hundred  bushels  of  wheat  at  one  dollar  per  bushel,  and  payment  be  not  made, 
it  will  not  be  doubted  but  that  a  plaintiff  seeking  to  recover  damages  upon  such 
contract  for  its  violation,  would  be  entitled  to  one  hundred  dollars.  It  would  at 
once  be  said  that  the  damages  were  liquidated  or  agreed  upon  by  the  parties. 
In  the  case  under  consideration,  Edwards  promises  to  pay  two  thousand  dollars 
*Hn  current  bank  notes  of  the  city  of  Cincinnati."  This  promise  is  not  per. 
formed — ^the  bank  notes  are  not  paid.  What  must  be  the  rule  of  damages?  I 
would  suppose,  if  bank  notes  are  considered  in  the  same  light,  and  as  possessing 
the  same  character  as  other  specific  articles,  we  must  say  at  once,  that  the 
parties  had  fixed  the  rule  of  damages,  and  that  the  plaintiff  must  recover  the 
amount  named  in  the  contract.  I  am  sensible  that  it  has  been  urged  in  argu. 
meat,  that  in  the  contract  under'consideration,  the  word  in  must  be  interpreted 
to  mean  of,  and  that  this  contract  should  be  considered  the  same  as  if  it  had 
been  for  the  payment  of  two  thousand  dollars  of  current  bank  notes.     Is  there 
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nny  thiag»  however,  in  the  contract  itself,  that  would  jostiiy  this  interpretatioo, 
or  justify  the  court  in  changing  the  meaning  of  words?  It  appears  to  me  that 
Ihm  is  not,  unless  we  attach  a  character  to  hank  notes  difierent,  in  socne 
respects  at  least,  from  that  which  wo  attach  to  specific  articles. 

Counsel  for  the  defendant  insist,  that  whether  we  connder  bank  notes  as 
money,  and  this  contract  a  money  c<mtract,  or  whether  we  cooaider  it  aaa 
contract  for  a  certain  sum  payable  in  specific  articles,  injustice  is  done  to  KM»r, 
inasmuch  as  such  could  not  have  be^i  the  intentioD  of  the  contracting  parties* 
In  interpreting  contracts,  the  great  object  always  is  to  arrive  at  the  intention; 
and  if  in  giving  the  construction  to  the  contra^ct,  before  the  court,  which  I  am 
disposed  to  give,  injustice  is  done  to  either  party,  I  sincerely  regret  it.  The 
law,  however,  has  fixed  and  estaUished  certain  rules,  by  which  all  contracts  aie 
lo  be  interpreted;  and  it  would  be  dangerous  to  depart  from  these  rules  to  ac* 
commodate  a  particular  case  or  class  of  cases.  No  principle  can  be  better 
settled  than  this,  that  in  the  interpretation  of  contracts^  the  words  or  terms 
made  use  of,  taken  in  connection  with  the  subject  matter,  are  the  only  .ttuags 
which  can  be  looked  to.  You  shall  collect  the  meaning  of  parties  by  their 
words:  every  contract  must  be  interpreted  by  itself.  Resort  cannot  be  had  lo 
farol  or  extrinsic  evidence,  except  where  there  is  an  ambiguity  not  apparent 
upon  the  face  of  the  contract.  If  there  is  an  apparent  ambiguity,  even  th^ 
cannot  be  explained.  The  ccmtract  before  the  court  is  very  explicit.  If  the 
fartieahad  intended  thisasa  promise  to  pay  two  thousand  dollars  of  bank  notea 
numerically,  it  could  have  been  easily  expressed.  If  they  intended,  that  in  the 
event  of  the  failure  of  the  defendant  to  pay  the  bank  notes,  he  should  be  di*> 
charged  by  the  payment  of  a  lees  sum  in  money  or  specie,  this  intention  con  Id 
with  equal  ease  have  been  expressed. — ^As  neither  is  expressed,  I  mufit  iaier 
that  such  was  not  the  intention,  and  am  of  opinion  that  parol  evideivse  cannot  be 
received  by  way  of  explanation  to  lead  to  a  different  conclusion.  In  fact,  the 
effect  of  such  testimony,  if  received,  would  not  be  to  explain  this  contract,  but  to 
prove  one  materially  variant  in  its  terms  and  conditions. — Counsel  for  the 
defendant  do  not  deny  that  it  would  be  improper  to  receive  this  species  of 
evidence* 

It  is  contended,  however,  that  this  ceiftract  was  preheated  upon  a  particular 
state  of  business  in  the  country  where  it  was  made,  to  which  the  terms  <^  tbo 
note  refer,  and  that  the  amount  whidi  the  defendant  is  bound  to  pay  must  be 
determined  by  giving  to  the  terms  used  in  the  note  an  interpretation  conneeted 
with  the  history  of  the  times  in  which  it  was  made. 

The  contract  was  made  in  Cincinnati,  and  bears  date  in  the  year  1819.  It 
is  said  in  substance  that  in  the  course  of  that  year  the  paper  of  the  banks  of 
that  place  had  depreciated — that  there  was  a  difierenee  between  its  real  and 
numerical  value— that  this  depreciated  paper  was  the  principal  circulating  me- 
dium.of  exchange — ^that  it  was  in  common  parlance  denominated  ^^  currency," 
or  '^current  bank  paper,"  to  distinguish  it  from  that  description  of  bank  paper 
whose  real  and  numerical  value  was  the  same—that  the  term  *'  current,"  which, 
when  applied  to  money,  has  been  understood  to  mean  that  which  is  lawful,  and 
wlien  applied  to  bank  paper  that  which  is  equal  to  specie,  was  here  understood 
to  mean  paper  which  was  depreciated — ^that  contracts  similar  to  this  were  made 
with  the  understanding  that  they  should  be  discharged  with  this  depreciated 
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paper,  vhich  is  denomiiiated  currency,  or  in  specie  of  equivalent  value,  and  in 
iact  that  the  character  of  bank  notes  was  changed;  that  they  were  no  longer 
considered  as  money,  but  similar  to  any  other  specifick  article,  and  that  a 
promise  to  pay  two  thousand  dollars  in  this  kind  of  property  or  paper,  was  un- 
derstood to  be  a  promise  to  pay  that  amount  of  it  according  to  its  numerical 
value.  And  it  is  further  contended,  that  the  court  are  bound  to  know  these 
/acts  as  matters  of  public  history  and  apply  them  in  the  construction  of  the 
contract  under  consideration.  The  argument  raised  upon  this  state  of  facts  is 
entitled  to  great  consideration,  and  if  the  case  was  a  new  one  would  undoubtedly 
have  much  influence.  But  before  we  adopt  the  principle  contended  for,  it  may 
be  well  to  examine  a  little  as  to  consequences.  These  facts  cannot  be  proved  by 
fMurol,  because  they  wouid  lead  to  a  construction  of  the  contract  different  from 
what  its  terms  justify;  yet  the  court  arc  bound  to  know  them  as  matters  of 
public  history.  Public  history,  not  of  the  state  at  large,  but  of  a  particular 
town  or  city.  It  is  to  be  recollected  that  contracts  similar  to  the  one  before 
the  court  have  been  frequently  made  in  this  state,  especially  since  the  year 
1812.  Makers  of  notes  have  promised  to  pay  certain  sums*  *<  in  current  bank 
notes/'  in  ^'eastern  or  western  bank  notes  or  paper,"  in  the  notes  of  a  particular 
bank  or  of  the  banks  of  a  particular  place.  Almost  every  variety  of  expres- 
sion has  been  adopted  that  could  be  thought  of.  This  mode  of  transacting 
business  grew  out  of  the  state  of  the  circulating  medium,  and  was  adopted 
•sometimes  for  the  accommodation  of  the  creditor,  but  more  generally  for  the 
accommodation  of  the  debtor.  These  promises  have  not  always  been  complied 
withy  amd  suits  have  been  brought  to  compel  judgment.  Judgments  have  been 
recovered  and  enforced  by  execution.  This  court  ha^ve  in  cases  of  defauh 
without  hesitation  assessed  the  damages  without  the  intervention  of  a  jury,  and  ^ 
in  every  instance  previous  to  the  year  1822,  it  is  believed  the  rule  of  damages 
has  been  the  sum  named  in  the  contract,  together  with  the  interest.  This  has 
been  the  practice,  not  in  one  particular  county,  but  throughout  the  state.  So 
Air  as  a  uniform  course  of  decision,  when  any  particular  subject  can  settle  the 
law  upon  that  subject,  it  would  seetn  that  the  rule  of  law,  or  the  law  itself,  ap- 
plicable to  this  subject,  was  well  settled.  It  must  be  recollected  also,  that  this 
court  in  giving  construction  to  contracts  cannot  interpret  the  same  terms  or 
words  made  use  of  in  contracts  to  mean  one  thing  in  one  part  of  the  state,  and 
a  different  thing  in  another.  The  rule  of  law  must  be  uniform  with  the  whole 
body  of  the  people.  The  same  words  used  in  a  grant  would  convey  an  estate 
«f  inheritance  in  the  county  of  Trumbull  or  Hamilton;  and  it  will  not  be  con- 
tended that  if  by  general  consent  the  inhabitants  of  the  county  of  Trumbull 
should  attach  a  meaning  to  those  terms  which  in  a  grant  convey  an  estate  of 
inheritance,  different  from  that  which  the  law  attaches^  that  the  eourt  would  be 
justified  in  changing  the  interpretation  of  those  terms  to  meet  the  feelings 
wishes,  or  general  consent  of  the  people  in  that  particular  section  of  country. 

In  interpreting  contracts,  the  law  of  the  place  where  the  contract  is  made  is  to 
govern.  But  in  what  does  the  law  of  Cincinnati  and  its  vicinity  differ  from  the 
law  in  deareland  or  Steubenville.  Previous  to  the  year  1819  it  is  not  con- 
tended that  there  was  any  difference  as  to  the  principles*  applicable  to  the  cases 
similar  to  the  one  before  the  court.  We  are  called  upon  however,  to  know 
certain  facts  which  have  transpired  since  that  period,  as  matters  of  public 
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hiftory  which  muat  go  to  change  theie  principles  in  that  particular  section  of 
eountry,  so  far  that  a  rule  of  law  is  to  prevail  different  from  that  which  prevails^ 
in  other  parts  of  the  state.  If  this  he  correct,  may  not  the  same  innovation  be 
made  by  every  town  or  village  in  the  state  ?  and  may  we  not  be  left  in  this  pre- 
dicament, that  agreements  containing  precisely  the  same  terms,  and  relating  to 
the  same  subject  matter,  must  be  construed  to  mean  different  things,  according 
to  the  understanding  of  the  people  in  the  various  counties,  or  even  towns  in 
which  they  shall  be  executed.  It  does  appear  to  me  that  this  is  carrying  the 
rule  that  the  lex  loci  must  govern  to  an  unreasonable  length.  True  the  citizens 
ef  Cincinnati,  as  well  as  the  citizens  of  any  other  incorporated  town  or  village, 
may,  according  to  their  acts  of  incorporation,  establish  rules  for  their  own 
internal  regulations:  but  can  they  contravene  the  general  law  of  the  land?  can 
Aey  change  the  law  of  contracts? 

As  was  before  observed,  if  this  were  a  new  case,  and  of  the  first  in^ression, 
the  argument  of  the  defendant  would  undoubtedly  have  great  weight.  But  I 
conceive  that  the  law  on  the  subject  has  been  long  settled:  that  the  rules  for  the 
interpretation  of  this  species  of  contract  were  well  understood  previous  to  the 
year  181&;  and  that  the  circumstance,  that  a  fictitious  medium  of  exchange 
was  then  thrown  upon  a  particular  section  of  our  country,  cannot  change  these 
rules.  It  is  better  that  a  temporary  or  partial  inconvenience  should  be  sua- 
tained,  than  that  the  general  and  well  established  principles  of  law  should  be 
violated  or  even  changed.  • 

But  we  may  well  enquire,  whether  these  facts  constitute  such  matters  of 
history  that  courts  are  bound  to  take  notice  of  them.  Certain  facts,  which 
are  properly  matters  of  history,  have  been  long  since  transacted,  and  of  which' 
no  person  can  give  testimony,  may  be  proved  by  ancient  history  of  the  times 
in  which  they  were  transacted.  {Neaie  v.  Fry ^  cited  SaJkeld  28\,)  But  a 
peurticular  custom  cannot  be  thus  proved.  The  reason  why  public  history  is 
admitted  as  evidence,  seems  to  be,  that  the  facts  necessary  to  be  established 
are  properly  subjects  of  history,  and  because  of  the  extreme  difficulty,  or 
utter  impossibility,  of  establishing  those  facts  by  any  other  testimony.  Bui 
the  facts  which  the  court  are  called  upon  to  know  in  the  present  case,  are  such 
9»  have  recently  transpired,  and  must  be  in  the  knowledge  of  those  persons 
who  were  in  business  at  the  time. 

It  is  urged  ia  argument,  that  if  in  the  present  case  we  allow  the  plaintiff  to 
recover  any  more  rh»a  the  specifick  value  of  two  thousand  dolhirs  of  depreci* 
ated  vbank  paper,  at  the  time  thie  contract  was  made, — injustice  will  be  done, 
because  he  will  receive  a  greater  value  than  the  consideration  which  he  gave^ 
This  argument  is  raised  upon  the  supposition,  that  property  at  the  time  was 
estimated  to  be  worth  a  greater  nominal  amount,  in  proportion  as  the  pap«r  of 
the  banks  had  depreciated.  But  if  this  consideration  is  to  influence  the  court, 
the  argument  may  be  urged  with  equal  force,  in  estimating  the  damages  in  an- 
other'class  of  contracts.  Property  contracts  are  as  well  known  and  understood 
in,  different  parts  of  the  state,  as  currency  contracts  can  be  in  any  particular 
section.  The  owner  of  any  specifick  article  of  property,  is  willing  to  sell  that 
property  for  a  certain  sum  in  money,  or  he  will  sell  it  for  a  sum  twenty-fiv©  or 
thirty  per  cent,  greater,  and  receive  his  pay  in  property  of  the  same  or  a  dif« 
f«rent  desQription.      The  purchaser,  consulting  what  he  conceives  to  be  his 
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intereBt,  agrees  to  take  the  property  offered  for  sale,  at  the  advaaoed  priee> 
and  pay  in  specific  articles.  The  bargain  is  completed  and  the  vendee  contracts 
to  pay  the  y^idor  a  certain  sum  in  thes6  specific  articles.  This  contract  is 
not  complied  with.  The  articles  are  not  delivered,  nor  even  tendered,  at  the 
time  when  due.  JSuit  is  commenced  and  judgment  recovered.  The  damages 
uniformly  assessed  are,  the  amount  specified  in  the  contract,  without  reference 
to  the  specifick  or  money  value  of  the  property  transferred,  which  was  the  con- 
sideration of  the  contract.  The  defendant  is  compelled  to  pay  twenty-five  or 
thirty  per  cent,  more  than  the  amount  for  which  he  could  in  the  first  instance 
have  obtained  the  property  which  he  purchased.  Is  not  his  case  hard,  yet  he 
can  obtain  no  relief.  If  he  complains  he  will  be  told,  "  you  might  have  con- 
tracted differently:  if  it  was  understood,  that  in  the  event  of  your  failure  to 
deliver  the  specifick  articles  you  was  to  pay  a  less  sum  in  money,  it  should  have 
been  so  expressed;  as  it*is  not,  you  have  by  your  contract  agreed  upon  the  amount 
you  must  pay; — ^true  you  had  your  election  to  pay  this  amount  in  property,  but 
as  you  have  not  complied  with  your  contract,  you  must  pay  it  in  money." 

If  these  principles  are  correct  when  applied  to  property  contracts j  they  must 
be  equally  so  when  applied  to  currency  contracts.     The  loss  which  a  defendant 
in  either  case  sustains,  is  not  attributable  to  the  law,  but  to  his  own  neglect, 
to  his  carelessness  in  not  performing,  or  perhaps  in  some  instances,  to  his  mis- 
fortune  in  not  being  able  to  perform,  his  engagements.     Upon  the  whole,  wheth- 
er I  consider  the  note  in  suit  as  a  note  for  money,  on  the  principle  that  bank 
notes  have  been  and  still  are  considered  as  money,  or  whether  I  consider  it  a 
note  for  a  certain  sum,  payable  in  specific  articles, — I  must  come  to  this  con- 
clusion, that  the  plaintiff  is  entitled  to  judgmant  for  the  amount  named  in  the 
note;  together  with  the  interest  which  remains  unpaid. 

Entertaiiung  this  opinion,  it  seems  unnecessary  to  exanuAC  the  second  ques- 
tion raised  in  the  case,  that  is,  whether,  admitting  that  the  plaintiff  is  not  enti- 
tled to  recover  the  full  amount  of  two  thousand  dollars,  but  merely  the  specific 
ralue  of  two  tiiousand  dollars  of  ''current  bank  paper  of  the  city  of  Cincin- 
nati," the  damages  shall  be  ascertained  by  proof  of  the  value  of  that  pfltper 
when  the  contract  was  made,  or  when  the  payment  became  due.  If  the  same 
character  is  attached  to  bank  notes  as  it  is  attached  to  other  specific  articles,  th« 
same  rules  of  law  must  be  applied  in  interpreting  a  contract  which  by  its  terms 
18  to  be  discharged  by  the  payment  of  this^paper^  as  if  it  were  to  be  discharged 
by  the  delivery  of  any  other  articles  of  property.  It  will  not  do  to  treat  it  as 
money  for  one  purpose,  and  as  property  of  a  different  description  for  another* 
In  cases  of  cmitractB  for  the  delivery  of  specific  articles,  one  hundred  bushekl 
of  wheat,  for  instance,  to  be  deUvered  on  a  certain  day:  the  law  has  said  that 
the  rule  of  damages  shall  be,  not  the  value  of  the  wheat  on  the  day  the  contract 
was  made,  but  on  the  day  the  wheat  should  have  been  delivered.  If  bank  notes 
are  considered  as  specific  property,  why  should  not  the  same  rule  be  applied 
to  them?  I  am  aware  that  it  is  said,  when  property  is  sold  and  payment  is  to 
be  made  in  bank  notes,  either  at  the  time  of  sale,  or  at  a  future  day,  refereooe 
will  be  had  to  the  value  of  those  notes  on  the  day  of  sale,  and  not  to  the  value 
which  may  be  attached  to  them  at  a  future  period.  This  is  undoubtedly  true, 
but  the  same  reference  is  had  to  the  value  of  wheiU,  or  of  any  specific  article,  al 
tke  tia»  of  contractiBg,  {provided  the  payment  is  to  be  made  in  wh#at  or  mioh 
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other  specific  articles.  It  is  howeyer  to  the  contracting  parties  that  the  value 
of  the  article  may  b^increased  or  diminished,  and  they  contract  possessing  this 
knowledge.  Still  no  change  of  value  in  the  property  can  change  the  rule  of 
damages,  and  if  it  were  necessary  in  the  present  case  to  express  an  opinion  on 
this  question,  I  should  say,  that  the  value  of  the  "current  bank  notes"  named  in 
the  contract,  on  the  day  of  payment,  must  be  the  rule  by  which  a  court  would 
be  governed  in  assessing  damages. 

Opinion  of  Jad^e  Pease. 

I  concur  generally  in  the  opinion  expressed  by  Judge  Hitchcock.  But  the 
case  may  be  viewed  in  two  aspects  in  which  it  is  not  presented,  both  of  which 
I  conceive  of  some  importance. 

Although  the  bank  notes  that  formed,  at  one  time,  the  circulating  medium  of 

Cincinnati  and  other  sections  of  the  state,  were  depreciated  in  market^  the  legal 

obtigation,  on  the  part  of  the  banks  that  issued  them,  to  pay  their  full  numerical 

value,  was  not  depreciated.     In  this  respect  the  case  difTers^materially  from   a 

contract  to  pay  or  deliver  other  articles  of  personal  property.     When  such  is 

the  contract,  the  party,  who  is  to  receive  the  property,  if  he  receive  it,  can  get 

no  more  for  it  in  money,  than  it  will  bring  in  market;  and  when  not   delivered, 

if  he  bring  a  suit,  he  can  recover  a  judgment  for  no  greater  sum  than  its  market 

value  at  the  time  it  should  have  been  delivered.     This  market  value  is  the  rule 

of  damages.     Where  the  creditor  receives  of  his  debtor  bank  notes,  he  need 
not,  unless  he  prefers  it,  resort  to  their  market  value  for  any  purpose.     He  is 

not  obliged  to  accept  of  law  or  of  justice,  as  either  may  be  dealt  out  to  him   at 

a  broker's  shop.     He  may  resort  to  a  court  of  justice,  and  there  he  can  obtain 

judgment  against  the  bank  that  issued  the  notes,  for  their  numerical  amount, 

without  regard  to  their  market  value.     The  ability   of  the  bank  to  pay,   has 

nothing  to  do  with  the  sum  for  which  judgment  must  be  rendered. 

Market  price  is  a  proper  rule  of  damages,  in  those  cases  where,  if  the  article 
be  received,  it  can  by  no  possible  means,  be  converted  into  money,  except 
through  the  medium  of  the  market.  But  where  the  law  will  convert  it  into  a 
judgment  for  a  certain  amount,  that  amount  ought  to  be  the  rule  of  damages, 
when  the  article  is  not  delivered.  The  market  price  has  no  bearing  on  the  sub- 
ject. The  sum  specified  on  the  face  of  the  notes,  determines  the  amount  for 
which  judgment  must  be  rendered  against  the  bank. 

There  is,  I  conceive,  no  analogy  between  the  case  of  depreciated  bank  notes, 
and  the  depreciated  continental  currency.  The  continental  bills  were  issued 
by  the  Government,  against  which  payment  could  not  be  coerced  by  judicial 
process.  An  effective  judgment  could  not  be  obtained  against  any  one  for  their 
nimierical  value.  In  this  respect,  there  is  a  strong  and  marked  distinction  be- 
tween the  two  cases.     But  this  is  not  all. 

In  some,  if  not  in  all  the  states,  the  continental  bills  were  made  by  law  a  legal 
tender  in  payment  of  debts,  and  in  discharge  of  contracts.  When  these  laws 
were  repealed,  the  debtors  were  deprived  of  the  means  of  paying  their  debts  in 
a  currency  which  was  abundant,  and  which  was  legal  and  current  for  all  pur- 
poses when  the  debts  were  contracted.  These  contracts  might  be  considered  as 
made  upon  the  faith  reposed  in  the  public  law,  that  they  could  be  discharged  in 
continental  hills;  and  when  the  right  to  do  this  was  taken  away  by  law,  a  strong 
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ease  was  presented  for  origiDating  some  equitable  mode  of  affording  relief  to 
the  debtor,  and  doing  justice  to  all  parties.  Yet  I  know  of  no  case,  where  the 
courts  interfered  upon  general  principles.  It  was  not  until  legislative  recom- 
mendations, or  positive  laws,  suggested  a  course,  that  a  scale  of  depreciation 
was  adopted. 

Our  laws  never  made  bank  notes  a  legal  tender,  and  have  never  changed  their 
legal  character.  The  debtors  have  no  such  thing  to'Viomplain  of.  They  know 
the  hazard  in  speculating,  with  the  intention  of  making  payment  in  depreciated 
bank  notes.  If  the  course  of  events,  or  their  own  negligence,  in  not  complying 
with  their  contracts,  lias  made  their  speculation  a  bad  one ,  their  case,  in  the  view 
of  justice,  calls  for  no  extraordinary  interference  of  thecourts  to  aid  them  at 
the  expense  of  the  creditor. 

JiM/jgfe  Sherman  concurred. 

Judge  BuRXET  dissented.  As  I  cannot  concur  in  the  opinion  of  the  court, 
given  in  this  case,  I  will  state  my  own  view  of  the  subject,  which  will  show  the 
reasons  of  my  dissent. 

The  action  is  brought  on  a  promissory  note,  dated  December  26,  1819,  in  the 
following  words:  ''On  the  first  day  of  February,  in  the  year  182^,  I  promise 
to  pay  James  C.  Morris  or  order,  in  current  bank  notes  of  the  city  of  Cincinnati, 
two  thousand  dollars,  with  interest  payable  annually,  for  value  received."  By 
an  endorsement  on  the  note,  it  appears  that  the  interest  has  been  paid  till  the 
first  of  February,  1821. 

The  defendant  proposes  to  prove  that  at  the  time  this  note  was  given,  and 
when  it  become  payable,  the  notes  of  all  the  banks  of  the  city  of  Cincinnati, 
were  depreciated  in  value,  and  were  received  at  a  discount  in  exchange  for 
specie,  or  in  payment  of  specie  debts,  and  that  it  was  the  intention  of  the  par- 
ties, inferable  from  the  commonlise  and  practice  of  the  neighborhood,  in  similar 
case8,and  from  the  circumstances  attending  this  particular  case,  as  well  as  from 
the  import  of  the  words  used  in  the  contract, — that  the  plaintiff  should  receive 
the  nominal  sum  stated  in  the  note  in  the  depreciated  currency  described,  or  the 
specie  value  of  so  much  of  that  currency.     He  also  proposes  to  prove  that  the 
note  was  given  for  a  part  of  the  consideration  of  a  tract  of  land,  and  that  it 
was  the  universal  custom  of  the  Miami  country,  at  that  time,  in  all  contracts 
of  a  simlar  nature,  to  stipulate  for  a  price,  in  reference  to  the  value  of  current 
paper;  and  where  the  purchaser  would  agree  to  pay  in  specie,  that  a  deduction 
was  always  made  from  the  price,  equal  to  the  depreciation  of  the  paper,  and 
that  this  particular  contract  was  made  in  reference  to,  and  in  conformity  with, 
that  custom:  that  the  actual  value  of  currency,  at  the  date  of  these  contracts; 
was  generally  referred  to,  and  not  its  probable  value,  when  the  payment  might 
become  due;  and  that,  at  the  date  of  this  note,  the  depreciation  of  current  bank 
notes  of  the  city  of  Cincinnati,  was  thirty  three  and  one-third  per  cent. 

The  plaintiff  objects  to  the  whole  of  this  testimony.  He  insists  that  "the 
legal  efiect  of  the  note,  is  to  pay  the  sum  of  two  thousand  specie  dollars,  with 
interest;  that  the  expression  "current  bank  notes  of  the  city  of  Cincinnati,"  in 
legal  import,  means  the  notes  of  such  banks  as  pay  their  notes  in  specie,  on 
demand,  and  not  those  that  circulate  at  a  depreciated  value."    It  is  also  cony 


94  MORRIS  V.  EDWARDS. 

tended  that  there  is  not  such  a  latent  ambiguity  in  this  note,  as  requires  any 
parol  proof,  or  other  evidence,  to  explain  or  ascertain  its  true  meaning;  that 
|f  any  ambiguity  does  exist,  it  is  a  patent  one,  and  must  receive  a  construction^ 
exclusively,  from  the  language  made  use  of  in  the  instrument. 

The  reverse  of  these  propositions  is  insisted  on  by  the  defendant,  who  con- 
tends that  the  recovery  ought  not  to  bo  for  the  full  amount  of  the  note  in  specie, 
but  for  an  amount  to  be  ascertained  by  a  reference  to  the  value  of  '^current 
bank  notes  of  the  city  of  Cincinnati,"  either  at  the  date  of  the  note,  or  on  the 
day  on  which  it  became  payable. 

It  is  difficult  to  ascertain  by  what  course  of  reasoning  a  promise  to  pay  bank 
notes  of  a  particular  description,  can  have  the  legcd  effect  of  a  promise  to  pay 
specie.     With  equal  propriety  it  might  bs  contended  that  an  engagement  to 
deliver  flour,  was,  in  law,  a  promise  to  pay  specie;  for,  in  either  case,  if  the 
thing  contracted  for  be  not  delivered  or  paid,  and  a  recovery  be  had  on  the 
cqgtract,  the  judgment  must  be  rendered  for  specie,  and  not  for  the  specific 
article.     It  does  not,  however,  follow  that  the  plaintiff  has  a  right  to  demand 
specie,  or  that  the  defendant  is  bound  to  pay  it.    The  reverse  of  the  proposition 
is  true;  such  a  right  or  such  a  liability  does  not  exist.     The  legal  effect  of  a 
promise,  (in  the  sense  in  which  the  plaintiff  uses  that  phrase,)  is  the  liability 
created  by  it,  or  that  which  the  party  to  whom  it  is  made,  has  a  right  to 
demand.     In  this  case,  the  promise  is  for  bank  notes — the  right  of  the  plaintiff 
is  to  demand  bank  notes,  and  the  legal  effect  of  the  promise  must  be  to  pay  or 
deliver  them. 

It  is  equally  difficult  to  see  the  correctjaess  of  the  construction  given  to  the 
expression  current  bank  notes  of  the  city  of  Cincinnati*  The  description  given 
of  them,  does  not  present  the  idea  of  their  being  paid,  on  demand,  in  specie. 
The  contract  is  silent  on  that  head,  and  to  supply  the  omission  would  materially 
change  its  obligation :  it  would  require  the  defendant  to  do  that  which  the 
terms  of  his  contract  do  not  embrace.  The  description  contains  but  two  re- 
quisites,— the  notes  must  be  current,  and  of  the  banks  of  the  city  of  Cincinnati. 
Notes  are  current  when  they  pass  freely  in  the  common  transactions  of  busi- 
ness, either  at  their  par  value  or  at  any  other  value,  ascribed  to  them  by 
common  consent;  and  if  they  so  pass,  they  are  current,  whatever  may  be  thetr 
value  in  reference  to  a  specie  standard,  or  whatever  may  bo  the  manner  m 
which  the  banks  redeem  them. 

If  the  paper  of  one  bank  passes  freely  at  its  face,  or  at  par,  and  the  paper 
of  another  passes  as  freely  at  a  discount  of  ten  or  twenty  per  cent.,  they  are  in 
fact  equally  current,  though  not  of  equal  value;  and  it  may  happen  that  a 
majority  of  the  community  would  prefer  the  depreciated  paper  to  that  which  is 
passing  at  par;  and  a  difference  may  exist,  in  reference  to  this  quality,  in  favor 
of  those  that  pass  at  a  discount — they  may  be  the  most  current.  It  oaanot  be 
admitted,  that  the  contract  calls  for  such  notes  as  were  redeenied  in  specie  on 
demand,  unless  it  be  taken  for  granted  that,  at  the  date  of  the  contract,  the  notes 
of  no  bank  in  the  city,  which  were  not  redeemed  in  specie  on  demand,  were 
current;  but  with  this  admission,  it  would  be  true,  not  because  the  notes  were 
so  redeemed,  but  because  no  other  description  of  notes  were  current.  The  fact, 
however,  was  otherwise.  The  notes  of  all  the  banks  of  the  city  were  depreci- 
ated, and  none  of  them  were  paid  in  specie  on  demand.     It  would,  therefore. 
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(bUoWy  froni  the  plaintifTs  construction,  that  there  were  no  bank  notes  in 
existence  of  the  description  called  for,  and  that  it  was  impossible  to  perform  the 
contract.  In  dupport  of  this  construction,  it  seems  to  be  taken  for  granted, 
that  the  term  current  has  a  reference  to  the  value  of  the  paper,  when,  in  fact, 
it  relates  only  to  the  manner  in  which  it  circulates.  Depreciated  paper  may 
circulate  freely  at  its  value,  and  pass  as  currently  as  any  other,  and  if  it  does, 
it  answers  the  requirements  of  the  contract,  which  the  court  cannot  extend  by 
requiring  any  thing  not  included  within  the  terms  of  it.  If  we  can  say  the 
notes  shall  not  only  be  current,  but  current  at  par,  we  may  require  them  to  be 
current  at  a  premium  or  advance. 

It  is  further  contended,  that  if  any  ambiguity  exists  on  the  face  of  the  note  it 
is  patent,  and  must  bo  explained  exclusively  by  the  language  used  in  the 
instrument. 

The  defendant  does  not  allege  that  the  contract  is  ambiguous,  hor  is  it  xjp- 
cessary  for  him  to  do  so;  the  words  "current  bank  notes  of  the  city  of  Cincin- 
nati," are  as  expressive  of  their  own  meaning  as  "barrels  of  superfine  flour," 
or  **busbels  of  wheat;"  they  are  definite  and  admit  of  but  one  construction. 
They  necessarily  include  the  notes  of  every  bank  of  the  city  that  were  passing 
freely  in  the  common  business  of  the  day,  and  they  exclude  notes  of  every 
other  description.  No  other  interpretation  can  be  given  to  the  terms,  nor  is 
parol  testimony  necessary  to  explain  them — they  speak  their  own  meaning. 
It  is  true,  that  the  value  of  those  notes  has  not  been  uniform,  and  it  is  a  ques- 
tion  of  fact  to  be  decided  by  testimony  what  was  their  value,  at  any  particular 
period,  but  this  does  not  arise  from  any  ambiguity  apparent  on  the  contract, 
but  from  matter  wholly  extrinsic.  If  a  contract  were  made  for  a  hundred 
barrrels  of  flour,  or  a  thousand  bushels  of  wheat,  it  could  not  be  said  to  be 
ambiguous,  although  in  an  action  for  non  delivery  it  would  be  necessary  to 
prove  the  value  of  the  article,  for  which  purpose  parol  testimony  would  be 
received  without  objection.  This  is  our  daily  practice;  and  there  does  not 
appear  to  be  more  difficulty  or  impropriety  in  proving  the  value  of  a  bank  note, 
than  of  a  barrel  of  flour.  The  one  is  worth  what  it  will  command  in  market, 
the  other  is  worth  what  it  passes  for  by  common  consent. 

The  objection  to  parol  testimony  in  this  case  on  the  supposition  that  it  is  an 
attempt  partially  to  affect  the  consideration  of  the  note,  is  more  specious  than 
solid.  It  is  not  an  attempt  to  reduce  the  amount  of  the  demand,  by  shewing 
that  it  is  greater  than  the  value  of  the  consideration  received,  but  to  shew  the 
real  demand,  which  is  the  value  of  the  thing  demandable,  in  order  to  ascertain 
what  sum  may  be  recovered  for  the  non  delivery  of  it.  If  a  reference  should 
be  had  to  the  consideration,  it  would  not  be  for  the  purpose  of  reducing  the 
demand,  but  of  shewing  what  it  originally  was;  it  would  be  presumptive  testi- 
mony  of  the  value  of  the  paper  at  the  time  of  the  contract. 

If  A  be  possessed  of  property  that  he  values  at  six  hundred  dollars  in  specie, 
and  proposes  to  sell  it  either  at  that  price  in  specie,  or  at  nine  hundred  dollars  in 
currency,  which  is  estimated  to  be  of  the  same  value,  and  B  makes  the  purchase 
and  gives  his  note  for  nine  kundred  dollars  in  current  bank  notes,  and  it  becomes 
a  question  how  much  specie  A  ought  to  receive  for  the  non  payment  of  the 
bank  notes,  B  may  prove  these  facts  for  the  purpose  of  shewing  the  value  of  the 
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notes  which  was  the  true  consideration  of  the  purchase,  and  the  real  sum  in- 

tended  to  bo  paid. 

It  will  be  admitted  that  all  contracts  are  to  bo  construed  agreeably  to  the 
understanding  and  intention  of  the  parties,  to  be  collected  from  their  language. 
The  language  of  the  note  before  us  seems  to  be  clear  and  intelligible ;  it  is  a 
promise  to  pay  a  given  sum  in  a  particular  description  of  currency,  and  it  binds 
the  defendant  to  pay  as  much  of  that  currency  as  will,  at  the  face  of  it,  amount 
to  the  sum  required,  which  was  two  thousand  dollars.  A  tender,  therefore,  of 
that  amount  of  the  current  bank  notes  of  the  city  of  Cincinnati,  would  have 
been  good,  whatever  may  have  been  the  value  of  those  notes  compared  with 

specie. 

When  a  contract  is  made  to  pay  a  given  sum  in  bank  notes,  it  obligates  the 
party  to  pay  as  many  of  those  notes  as  at  the  face  of  them  will  amount  to  the 
sum  required,  without  reference  to  their  value.  There  is,  therefore,  a  differ- 
ence between  a  promise  to  pay  a  given  sum  in  produce,  and  a  promise  to  pay  it 
in  bank  notes;  in  the  one  case  the  quantity  of  produce  is  indefinite  and  must 
depend  on  its  value,  which  is  fixed  and  certain;  in  the  other  the  amount  is 
fixed  and  is  ascertained  by  the  sums  impressed  on  the  face  of  the  notes,  but 
their  value  is  uncertain.  The  case  before  us  has  a  strong  resemblance  to  a 
contract  for  the  delivery  of  a  certain  quantity  of  produce,  as  a  hundred  barrels 
of  flour  or  a  thousand  bushels  of  wheat,  in  which  case  if  the  property  be  not 
delivered,  the  rule  of  damage  is  its  cash  value;  for  the  same  reason  the  rule  of 
damage  in  this  case  ought  to  be  the  specie  value  of  the  notes.  As  in  the  former 
case,  judgment  cannot  be  given  for  the  property,  but  is  given  for  the  value,  so 
in  this  case  we  cannot  give  judgment  for  the  bank  notes,  but  must  give  it  for 
their  value,  to  be  ascertained  as  in  other  cases. 

But  if  this  construction  does  not  clearly  result  from  the  terms  of  the  note — 
if  any  ambiguity  is  found  to  exist,  it  is  a  latent  one,  and  the  difficulty  will 
vanish,  and  the  intention  of  the  parties  become  manifest  by  a  reference  to  the 
nature  and  value  of  current  bank  notes,  at  the  date  of  the  contract,  and  to  the 
general  custom  and  understanding  of  the  country  in  relation  to  contracts 
payable  in  such  notes. 

The  notes  of  chartered  banks  were  issued  by  legal  authority.  Each  note 
had  its  amount,  or  the  sum  for  which  it  was  issued  and  passed  impressed  on  its 
face,  and  when  any  given  sum  of  bank  notes  was  spoken  of,  as  for  example  a 
hundred  dollars,  the  expression  had  a  fixed,  definite  meaning,  which  was  uni- 
form and  universal.  Every  body  who  heard  it  understood  it  to  mean  so  many 
notes  as  would  amount  to  one  hundred  dollars,  each  note  being  counted  at  the 
sum,  or  the  number  of  dollars  impressed  on  its  face,  and  it  may  safely  be 
affirmed  that  no  other  meaning  was  ever  affixed  to  a  promise  couched  in  such 
language.  These  facts  form  a  part  of  the  general  history  of  tlie  country.  It 
is  also  a  matter  of  history,  that  in  1819,  and  for  a  long  time  before  and  after, 
specie  was  out  of  circulation,  and  that  current  bank  notes  were  the  circulating 
medium  of  the  country,  notwithstanding  they  were  much  depreciated  below  the 
value  of  specie.  Property  of  every  description  had  risen  considerably  in  value, 
but  had  risen  still  more  in  price  in  consequence  of  the  quantity  and  depreciated 
quality  of  the  circulating  medium.  Every  thing  offered  for  sale  was  offered  at 
a  price  fixed  on  Vy  a  reference  to  the  value  of  bank  paper,  and  whenever  an 
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6iSbt  was  made  to  pay  in  specie,  which  rarely  happened,  a  discount  was  made 
|Mt>portionate  to  the  estimated  depreciation.     This  practice  was  universal,  and 
continued  till  efforts  were  made  to  put  down  the  paper,  when  it  became  common 
to  set  a  specie  and  currency  price,  and  to  offer  the  purchaser  his  choice,  which 
practice  continued  till  by  common  consent  specie  prices  were  generally  fixed; 
this,  however,  did  not  take  place  till  long  after  the  date  of  the  contract  before 
us.     When  that  was  made,  depreciated  currency  was  the  circulating  medium, 
and  the  price  of  every  thing  was  regulated  and  fixed  with  a  reference  to  its 
value,  which  was  known  to  be  far  below  that  of  specie.     Hence  it  is  that  the 
defendant  in  this  case  has  promised  to  pay  in  current  bank  paper;  if  he  had 
undertaken  to  pay  in  specie  it  would  have  been  so  expressed,  and  the  amount  of 
the  note  would  have  been  proportionably  reduced.     It  must  therefore  have  been 
the  understanding  of  the  parties,  that  two  thousand  dollars  in  current  bank 
ziotes,  without  reference  to  their  value,  should  be  paid,  and  not  the  value  of 
two  thouscmd  specie  dollars  in  current  paper,  as  is  contended  for  by  the  coun- 
sel. .  The  common  usage  and  universal  understanding  of  the  country  condemn 
thia-construction;  not  a  solitary  case  can  be  cited  in  which  it  has  prevailed.     If 
Ihis  were  not  the  case,  why  were  these  words  inserted  in  this  note?    Why  was 
it  notdrawn  generally  without  designating  currency?  It  undoubtedly  would  have 
2>een  so  drawn  if  the  plaintiff's  construction  were  correct.     The  court  cannot 
alter  contracts,  or  give  them  a  construction  contrary  to  the  legal  and  manliest  in- 
tent  of  the  parties.     Such  a  power  is  denied  to  the  legislatures  of  the  states,  and 
ought  not  to  be  possessed  by  any  tribunal. 

In  this  case  the  defendendant  has  promised  to  pay  a  certain  amount  of  cur« 
rent  bank  paper,  which  he  has  not  done.  By  the  law  of  contracts  he  is  liable 
to  render  the  value  of  that  paper  and  nothing  more;  but  we  are  called  upon  to  say 
that  he  shall  pay  as  many  dollars  in  specie  as  he  has  bound  himself  to  pay  in 
paper,  without  enquiring  into  its  value.  This  would  certainly  be  changing 
the  nature  and  obligation  of  the  contract.  We  might  with  the  same  propriety 
say  that  a  person  who  has  promised  two  thous  and  bushels  of  wheat;  shall 
{>ay  two  thousand  dollars  without  reference  to  the  value  of  wheat.  At 
the  date  of  this  contract,  there  was  about  the  same  difference  between  the  value 
of  a  paper  and  a  specie  dollar,  as  between  a  bushel  of  wheat  and  a  specie 
dollar. 

There  appears  to  be  a  strong  analogy  between  this  c6ntract  and  contracts 
which  were  made  during  the  revolutionary  war,  when  continental  money  was 
in  circulation,  on  which  the  rule  of  decision  seems  to  have  been,  that  the  plain- 
tiff  should  recover  the  value  of  the  currency,  agreeably  to  the  scale  of  depre- 
ciation at  the  date  of  the  contract.  The  principal  distinction  seems  to  be,  that 
in  one  case  the  depreciation  was  fixed  by  law,  while  in  the  other  it  depended  on 
public  opinion.  In  the  case  of  Wheaton  v,  MorriSy  (1  Dall.  124,)  the  contract 
was  on  a  sale  of  tobacco^  in  March,  1777,  when  the  scale  of  depreciation  was 
at  the  rate  of  five  for  one.  The  bond  was  in  the  penal  sum  of  twelve  thousand 
pounds,  lawful  current  money  of  Pennsylvania,  payable  in  September,  1782, 
when  continental  money  had  sunk  and  was  out  of  circulation,  and  the  only  cur- 
rent money  of  the  state  was  gold  and  silver.  No  payment  or  tender  had  been 
made.  The  only  evidence  given  was  the  contract — ^the  bond,  the  price  of  to* 
bacco,  and  that  one  of  the  defendants  had  offered  to  pay  the  value  of  the  to^ 
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bacco  and  interott.  The  court  charged  the  jury,  that  lawful  current  money, 
when  the  contract  was  made,  was  the  money  emitted  under  the  authority  of 
Congress^  that  the  bond  should  be  taken,  as  relating  to  that  species  of  money;, 
and  lefl  it  to  them,  on  an  equitable  and  conscientious  interpretation  of  the 
agreement,  to  reduce  the  sum,  according  to  the  scale  of  depreciation,  or  to  find 
the  specie  value  of  the  property,  with  interest  from  the  day  of  sale. 

From  the  short  note  of  Lee  v,  Beddesj  (1  Dali,  176,)  it  appears  that  the  same 
principle  was  there  recognized,  that  current  lawful  money  meant  such  money 
as  was  current  at  the  time  of  the  contract,  which  in  that  case  was  continental 
money,  and  the  court  refused  to  ireceive  testimony  to  prove  that  other  naoney 
was  intended. 

In  the  case  of  Bond  v.  Haas,  (2  DaU.  138,)  the  contract  was  for  the  pay. 
m&Bkt  of  two  hundred  and  fifly  pounds,  current  money  of  Pennsylvania,  dated 
in  August,  1777,  payable  in  one  year.  At  the  date  of  the  contract,  continental 
money  was  depreciated,  and  was  at  three  for  one.  The  plaintiff  insisted  that 
the  whole  sum  should  be  paid  in  specie,  and  offered  parol  proof  that  such  was 
the  understanding  of  the  parties.  The  testimony  was  rejected  aa  the  ground 
that  it  did  not  explain  the  contract,  but  would  be  in  effect  altering  it,  and  inoreas- 
ing  the  value  of  the  money.  It  seems  to  follow  as  a  corollary  from  this  case, 
that  if  a  contract  calls  for  current  money,  and  it  is  ascertained  that  the  words 
current  money,  meant  current  bank  notes,  the  contract  is  to  be  discharged  in 
those  notes;  and  in  an  action  for  non  payment,  the  plaintiff  can  only  recover 
their  value;  but  if  the  promise,  instead  of  being  couched  in  words  which  are 
understood  to  mean  current  bank  notes,  expressly  calls  for  them  by  name, 
the  rule  of  decision  must  be  much  more  applicable.  It  seems  also  to  follow, 
that  if  a  promise  be  to  pay  a  given  sum,  in  a  particular  currency,  and  that 
currency  be  depreciated  at  the  time,  proof  cannot  be  received,  that  the  whole 
siun  was  to  be  paid  in  specie,  or  currency  not  depreciated,  because  such  proof 
would  be,  in  effect,  altering  the  contract  and  increasing  the  value  of  the  money 
by  requiring  something  of  greater  value  than  that  which  was  stipulated.  In 
short  it  follows,  that  the  true  measure  of  damage,  in  all  such  cases,  is  the  value 
of  the  notes  or  currency  mentioned  in  the  contract. 

In  the  case  of  McMinna  v.  Owens  (2  DcUl.  173,)  ^e  covenant  was  dated  in 
January,  1779,  and  required  the  defendant  to  pay  two  hundred  and  fifty  pounds 
immediately,  and  two  hundred  and  fifty  pounds  in  axmual  instalments.  The 
contract  contained  no  description  of  the  kind  of  money.  The  principal  ques* 
tion  was,  whether  it  should  be  reduced  by  the  scale  of  depreciation,  or  paid 
in  gold  and  silver.  The  court  admitted  testimony  to  prove,  that  at  the  time 
of  the  contract  it  was  agreed,  that  the  instalments  ^ould  be  paid  in  whatever 
money  was  current,  at  the  time  they  became  due,  on  the  ground  that  as 
there  were  two  kinds  of  money  in  circulation,  (paper  and  specie)  and  the 
parties  had  not  distinguished  which  they  meant,  there  was  a  latent  ambiguity. 
They  distinguished  it  from  the  former  cases,  in  which  the  contracts  specified 
current  money,  which  was  understood  to  be  paper  money. 

The  doctrine  established  by  this  case,  is,  that  if  a.  contract  be  for  a  given  mxm 
•without  describing  the  kind  of  money  or  currency,  and  there  are  two  or  moie 
^nds  of  money  or  currency,  varying  in  value,  either  party  may  prove  which 
9jras  intended;  but  if  the  contract  designates  the  currency,  such  evidence  is  ia- 
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adouMtble,  becauae  the  plaiDtiff  must  receive  the  kind  of  money  or  currency 
designated,  or  its  value. 

la  Kaefv.  Whiimer^  cited  by  Shippen,  justice,  the  cause  was  sent  to  Auditors, 
after  a  judgment  by  default,  to  ascertain  the  value  or  kind  of  money.  Such  a 
eouise  would  not  have  been  pursued,  if  the  court  had  recognized  the  rule  which 
is  set  up  in  this  case,  because,  whether  the  currency  was  described  or  not,  or 
whatever  might  have  been  its  value,  judgment  would  have  been  given  for  the 
aum  named  in  the  contract,  which  must  have  superseded  the  necessity  of  such 
a  reference;  but  as  the  reference  was  made,  the  inference  is  irresistible,  that 
the  amount  of  the  recovery  depended  on  the  kind  and  value  of  the  currency 
atated  in  the  contract. 

In  PJeaaants  v.  PemberUm,  (2  DaH,  196.)  a  receipt  had  been  given  in  evi- 
dence,  for  four  thousand  continental  dollars,  dated  February,  1780,  while 
continental  money  was  a  tender,  but  depreciated  fifty  for  one.  Parol  proof  was 
offered,  that  at  the  time  of  payment  it  had  been  agreed  that  the  value  of  conti- 
nental money  should  be  adjusted  aAerwards,  and  credit  given  accorduigly. 
The  testimony  was  opposed  on  the  ground  that  it  went  to  invalidate  the  receipt, 
and  add  to  it  a  condition  which  would  take  off  forty-nine.fiftieths  of  its  operation. 
The  Chief  Justice  admitted  the  testimony,  observing  that  it  did  not  contradict 
Aa  writing  or  deny  any  thing  contained  in  it,  although  it  reduced  the  credit 
fy^m  four  thousand  dollars,  the  nominal  sum  mentioned  in  the  receipt,  to  about 
eighty  dollars,  the  true  value  of  that  sum. 

It  is  true,  that  in  these  cases  the  recovery  was  graduated  by  a  scale  of  depre^ 
<»ation  established  by  the  legislature,  which  the  court  was  bound  to  observe; 
but  that  fact  does  not  alter  the  principle  or  affect  the  equity  of  the  rule.  The 
cmly  difference  produced  by  it,  is,  that  in  those  cases  a  rule  of  damage  or  of 
recovery  was  fixed  by  statute  for  the  government  of  every  case,  which  here  is 
to  be  ascertained  by  testimony,  under  the  direction  of  the  court,  in  each  par^ 
licular  case.  The  legislature  of  Pennsylvania  did  not  establish  a  scale  of 
depreciation,  because  it  was  necessary  to  enable  theur  courts  to  construe 
x:ontraGt8  according  to  the  intention  of  the  parties,  and  to  determine  the  n^eaaii^ 
0f  terms  by  the  usage  of  the  country,  but  for  the  purpose  of  producing  umfonnity 
throughout  the  stcOe.  If  no  such  law  had  been  passed,  the  courts  wodd  have 
a/dopted  the  same  rule  of  evidence  and  a  similar  standard  of  damage,  and  would 
have  resorted  to  parol  proof  of  the  usage  of  the  neighborhood,  in  pdace  of  the 
scale  of  depreciation.  The  statute,  therefore,  merely  anticipated  the  courts, 
by  providing  an  uniform  rule,  which  was  varied  from  time  to  time,  and  which 
dispensed  with  the  necessity  of  parol  proof.  Nor  should  it  be  forgotten,  that 
the  money  in  question  was  issued  by  Congress,  and  received  its  sanction  from 
them,  not  from  the  state.  The  legislature,  therefore,  could  not  exercise  any 
power,  in  relation  to  its  value,  in  the  construction  of  contracts,  that  tha  courts 
^«ld  not  have  done  without* their  sanction.  Tliis  conclusion  wUl  be  manifest 
frqm  a  careful  attention  to  the  cases  of  McMinns  v.  Owens  and  Wheaien  a. 
MorriSy  before  cited.  In  the  former,  the  contract  contained  no  desoription  rf 
flKmey,  and  therefore  did  not  point  to  the  scale  of  depreciation,  mi  yet  parol 
taftimony  was  admitted  to  show  the  understanding  of  the  parties.  In  the  latter 
oa^,  the  court  authorised  the  jury  to  lay  aside  the  scale  of  deproeialiea.  aad 
4nd  the  value  of  the  property  at  the  time  crfth^  c<»tract,  whi»h  the  ttatuta 
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did  not  authoriie,  and  which  can  only  be  justified  on  common  law  principles. 
But  whether  the  case  before  us  be  considered  on  precedent  or  on  principle, 
we  are  brought  to  the  same  conclusion.     It  is  manifest  that  the  claim  to  the 
extent  set  up,  is  against  conscience,  and,  if  sustained,  will  be  a  palpable  fraud 
on  the  defendant.     Assumpsit  is  an  equitable  action.     It  is  declared,  by  lord 
Mansfield,  to  be  as  broad  as  a  bill  in  chancery;  and  it  is  s&id  to  be  a  general 
description  of  all  cases  in  which  it  lies,  that  the  defendant  is  bound  by  the  ties, 
of  natural  justice  and  equity,  to  render  what  the  plaintiff  has  a  legal  right  ta 
demand.     Great  latitude  is  therefore  given  to  defendants,  who  are  permitted  to 
avail  themselves  of  every  thing  which  shows  that  the  plaintiff,  ex  aquo  et  bonOf 
is  not  entitled  to  the  whole  of  his  demand  or  any  part  of  it.     Although  this 
doctrine  fhight  have  been  applied,  by  lord  Mansfield,  most  strongly  to  his  favor- 
ite count  for  money  had  and  received,  yet  a  large  portion  of  the  same  liberality 
is  applied  to  the  action  of  assumpsit  generally,  and  especially  if  there  be  a 
money  count  to  which,  as  in  this  case,  alf  the  plaintiff's  testimony  may  be 
applied. 

It  is  believed  no  person  will  contend  that,  on  equitable  principles,  a  parly 
should  recover  more  than  he  asked  or  expected  by  his  contract,  or  more  than 
ha  knew  the  defendant  calculated  to  pay  or  intended  to  promise.  Equity  and 
good  conscience  forbid  such  recoveries,  but  they  cannot  be  avoided,  if  testinxK 
ny  like  that  now  in  question  be  rejected,  and  the  plaintifPs  construction  of  the 
note  prevail. 

On  no  principle  of  equity  or  common  honesty,  can  a  man  receive  that  which 
was  never  claimed  or  expected  by  him,  or  intended  to  be  promised  to  him,  and 
every  sound  maxim  in  morals  and  every  just  conclusion  of  reason,  which  con- 
•titute  the  essence  both  of  equity  and  law,  justify  any  safe  course  calculated  to 
prevent  such  unrighteous  results.     The  plaintiff  shows  a  promise  for  two 
thousand  dollars  of  current  bank  notes  of  Cincinnati,  and  demands  for  them  the 
same  sum  in  specie.     It  is  matter  of  public  history,  known  to  the  court,  the 
parties,  and  the  community  at  large,  that  these  notes,  when  promised,  were 
greatly  depreciated,  and  if  the  allegations  of  the  defendant  be  true,  (and  for  the 
purpose  of  deciding  on  the  admissibility  of  the  evidence,  we  must  presume  them 
true,)  the  demand  is  for  six  or  seven  hundred  dollars  more  than  the  value  of 
the  bank  notes,  or  of  the  property  for  which  they  were  to  be  paid.     The 
defendant  contends  that  he  ought  not  to  pay  more  than  the  value  of  the  notes 
promised,  and,  to  protect  himself  against  a  further  claim,  offers  to  prove  these 
facts,  and  also  what  was  the  understanding  of  the  parties  and  the  real  design 
of  the  contract,  or,  in  other  words,  how  much,  in  equity  and  good  conscience, 
the  plaintiff  ought  to  recover. 

The  authority  of  adjudged  cases,  as  far  as  they  are  applicable,  seem  to  favor 
the  admission  of  the  testimony.  They  allow  proof  of  the  intention  of  the  parties, 
when  it  does  not  change  or  contradict  the  contract.  They  permit  parol  testi- 
mony to  explain  latent  ambiguities,  and  to  prove  the  value  of  articles,  for  the 
tton-delivery  of  which  damages  are  sought. 

It  appears  to  me,  that  the  main  question,  in  this  case,  is  one  that  is  recognized 
in  the  practice  of  almost  every  term.  When  stripped  of  the  apparent  novelty 
jand  mystery  that  has  been  thrown  about  it,  it  resolves  itself  into  this  simple 
fo^uivy;  May  the  parties  resort  to  the  common  understanding  and  practice  of 
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die  neighborhood  or  state  in  which  a  contract  is  made,  to  ascertain  the  correct 
n^fiotning  of  any  particular  phrase  about  which  they  differ?  and  may  the  histo- 
ry  of  that  district  or  state  be  referred  to  for  the  same  purpose? — ^This,  in 
substance,  is  what  the  defendant  claims.  A  promise  is  made  to  pay  a  given 
amount  in  a  particular  description  of  depreciated  paper.  The  parties  differ  as 
to  the  legal  import,  or  (what  is  the  same  thing,)  as  to  the  true  meaning  of  the 
terms  they  have  used,  and  as  one  mean  of  solving  the  difficulty,  it  is  proposed 
to  resort  to  the  general  practice  and  understanding  of  those  who  have  been  in 
the  constant  habit  of  making  similar  contracts  in  the  same  neighborhood. 

The  case  of  KimhaM  v.  Nohle^  decided  in  this  court,  was  on  an  engagement 
to  transport  certain  property  from  New  Orleans  to  Cincinnati,  and  to  deliver  it 
in  good  order,  the  dangers  of  the  river  only  excepted.  The  boat  on  her  passage 
took  fire  accidentally,  and  was  consumed  with  her  cargo.  The  court  having 
determined  that  the  common  law,  in  relation  to  carriers,  which  renders  them 
liable  for  all  losses  not  occasioned  by  the  act  of  Grod,  or  the  public  enemy,  had 
not  been  adopted  in  this  state,  permitted  the  defendant  to  prove,  what  was  gene, 
rally  understood  among  those  engaged  in  the  river  trade,  by  the  phrase  dangers 
of  ike  river y  and  on  the  explanation  given  by  the  witnesses  the  defendant  had  a 
verdict. 

"When  words  used  in  a  contract  have  different  significations  in  different 
places,  they  will  take  effect  as  they  are  understood  where  they  are  spoken." 
(1  Pow*  on  conL  876.)  And  in  the  same  book,  407,  "if  money  is  to  be  paid 
by  reason  of  a  contract,  the  terms  shall  be  understood  and  accepted  according 
to  their  import,  where  it  is  to  be  received;  that  is,  it  shall  be  paid  in  currency 
there."  In  1  Forh.  419,  "words  should  be  expounded  fairly,  in  the  common 
sense  that  the  words  bore,  in  the  place  and  at  the  time*^  they  were  used*  It  will 
be  observed,  that  the  author  is  treating  here  of  such  rules  as  belong  to  the  mu- 
nicipal law,  in  cases  where  chancery  follows  the  law.  If  these  passages  have 
any  meamng,  they  establish  the  right  of  giving  parol  testimony,  to  prove  the 
signification  of  words  used  in  a  contract,  in  the  place  where  the  contract  is 
made,  and  to  show  the  currency  of  thai  place,  by  which  I  understand,  its  value 
in  comparison  with  any  other  description  of  currency.  But  of  what  use  is  such 
testimony,  unless  it  be  to  ascertain  the  rule  of  damage,  or  the  amount  to  bjp 
recovered?  I  cannot  discover  any  other  object  for  which  it  can  be  required. 
If  it  be  not  to  ascertain  the  value,  or  amount  of  the  currency  spoken  of,  when 
reduced  or  raised  to  the  kind  of  money  or  currency  in  which  the  court  is  to 
render  its  judgment,  it  would  be  wholly  irrelevant. 

In  Cole  u.  Wendel,  (8  John.  Rep.  116,)  parol  evidence  was  admitted  to  ex-? 
plain  a  written  contract,  by  showing  whether  five  per  cent,  advance,  stipulated 
to  be  paid,  was  to  be  calculated  on  the  sum  paid  in  on  each  share  only,  or  on  the 
nominal  amount  of  the  shares.  In  8  Term  Rep.  379,  parol  testimony  was 
admitted,  to  explain  an  agreement  that  appeared  to  be  equivocal  on  the  face  of 
it. 

In  Mclnstry  v.  PearseHy  (3  John.  Rep.  319,)  it  was  determined  that  a  receipt 
was  open  to  that  kind  of  explanation,  not  directly  contradictory  to,  but  consis- 
tent with  it,  and  that  parol  testimony  was  necessary,  as  far  as  the  receipt  itself 
was  equivocal. 
*    In  Noble  v.  Kerrsway,  (Doug.  510,)  which  was  an  action  on  a  policy  of  insu« 
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raoce,  on  a  voyage  to  the  coast  of  Labrador,  it  was  objected  by  the  defendant, 
that  there  had  been  an  unnecessary  delay  in  unlading  the  cargo,  in  consequence 
of  which  he  was  not  liable  by  the  terms  of  the  policy.  Lord  Mansfield  permit, 
ted  the  plaintiff  to  prove  ike  custom  of  the  same  trade  at  Newfoundland,  to  show 
the  true  import  of  the  policy,  and  the  consequent  liabiUty  of  the  defendant;  and 
on  a  motion  for  a  new  trial,  the  court  held  that  the  testimony  was  properly 
admitted. 

In  1  Cains'  R.  43,  wo  find  that  contracts  ma^  he  eaepkUned  hy  commercial 
usage  J  if  the  usage  be  proved  to  have  existed  a  sufficient  length  of  time ,  to 
become  generally  known,  and  to  warrant  a  presumption  that  the  contract  was 
nwde  in  reference  to  it. 

The  case  of  Parr  v.  Anderson^  (6  Ea^i^  202,)  was  on  a  policy  of  insurance. 
The  difficulty  arose  on  the  construction  of  certain  words  used  in  the  policy. 
The  court  held  it  material  to  ascertain,  as  a  question  of  fact,  in  what  manner, 
ike  parties  to  contractSy  containing  the  same  form  of  ttords,  had  acted  on  tkem  in 
former  instances^  and  whether  they  had  obtained  in  use  and  practice  any,  and  tDhat 
known  and  definite  import;  and  for  that  purpose  they  ordered  a  second  trial. 

In  the  case  of  Flowers  v.  Sproule^  (2  Marshaly  56,)  Judge  Rowan  in  delivering 
the  opinion  of  the  court,  when  speaking  on  the  construction  of  contracts 
says,  the  question  should  be  deteimined  by  reference  to  the  intention  of  the 
parties,  and  that  intention  should  be  ascertained,  as  well  from  the  subject  mat- 
ter of  the  contract,  the  conduct  of  the  parties  relative  thereto,  and  other  ex- 
traneoos  circumstances,  as  from  the  face  and  import  of  the  writing. 

In  the  case  of  Z>oc  v.  Burt,  (1  Term  Rep.  701,)  the  plaintiff  was  permitted  to 
give  parol  evidence  of  facts,  relating  to  the  premises  described  in  a  lease,  for 
th6  purpose  of  proving  the  intention  of  the  parties;  and  on  a  motion  for  a  new 
trial,  the  court  were  unanimously  of  opinion,  that  the  testimony  was  properly 
adflntted.  They  observed,  that  the  objection  was  against  the  justice  of  the 
case,  and  that  it  might  be  necessary  to  put  a  different  construction  on  leases 
inade  in  different  places. 

In  the  case  of  Scott  r.  BourdilUon,     (5  Boss,  and  Pull.  213,)  evidence  of 
usage  was  admitted,  to  show  that  rice  was  not  com,  within  the  meaning  of  the 
memorandum. 

In  tho  pose  of  Sleight  v.  Rhinelander,  (1  John.  Rep.  192,  2  John.  Rep.  631,) 
parol  evidence  was  admitted  to  explain  what  was  a  sea  letter,  as  used  in  the 
warranty.  • 

In  the  case  of  Coit  v.  The  Commercial  Insurance  Company,  the  question  was, 
whether  usage  was  admissible  to  control  the  ordinary  and  popular  sense  pf  a 
term,  used  in  a  contract.  The  court  say,  "the  law  has  been  too  long  settled 
to  be  now  questioned;  that  if  any  terms  in  a  policy,  have,  by  the  known  usage 
of  trade;  or  hy  use  and  practice,  as  between  assurers  and  assured,  acquired  an 
appropriate  sense,  they  shall  he  construed  according  to  that  sense  and  meaning.** 
This  is  not  only  the  modem  mle,  as  to  mercantile  instruments  in  general,  buf 
it  appears  to  have  been  the  established  practice,  as  far  back  as  the  time  of  Ch. 
T.  Rolle,  and  g£  lord  Holt,  and  although  lord  Eldon  regretted  the  rule,  yet  he 
admitted  that  it  was  too  late  to  question  its  force.  To  reject  this  testimony  now, 
would  produce  the  greatest  injustice,  for  the  contract  must  have  been  made  and 
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understood  at  the  time  by  the  parties,  in  reference  to  this  mercantile  and  prac- 
tical meaning  of  the  terms  employed."     (See  7.  John.  Rep.  300,  and  the  cases 

there  cited.) 
The  case  of  CuUer,  administratriXy  v.  Powell^  (6  Term.  Hep.  320,)  was  as- 

sumpsit  for  work  and  labor  done  by  the  intestate.     The  defendant  had  given  a 
note  to  the  intestate,  promising  to  pay  liim  a  certaim  sum,  provided  he  pro- 
ceeded, continued,  and  did  his  duty,  as  second  mate,  from  Kingston  to  the  port 
of  Liverpool.     The  intestate  died  before  the  ship  reached  Liverpool,  and  the 
question  was,  whether  the  plaintiff  could  recover.     Lord  Kenyon  was  of  opin- 
ion that  she  could  not,  by  the  terms  of  the  ccmtract;  but  observed,  that  if 
the  court  were  assured  that  those  notes  were  in  universal  use,  and  that  the 
commercial  world  had  received  and  acted  on  them  in  a  different  sense,  he 
would  give  up  his  own  opinion.     Mr.  Justice  Lawrence  said,  if  we  are  to 
determine  this  case  according  to  the  terms  of  the  instrument  alone,  the  plaintiff 
is  not  entitled  to  recover,  because  it  is  an  entire  contract;  but  if  the  plaintiff 
could  have  proved  any  usagCy  that  persons  in  the  situation  of  this  mate,  are 
entitled  to  wages  in  proportion  to  the  time  they  serve,  the  plaintiff  might  have 
recovered  according  to  that  usage. 

These  authorities  seem  to  authorise  the  defendant  to  show,  that  in  the  general 
estimation  and  understanding  of  that  part  of  the  country  in  which  this  note 
was  given,  as  well  as  by  the  express  intention  of  the  parties  themselves,  the 
terms  made  use  of  import  a  promise  to  pay  two  thousand  numerical  dollars  of 
the  paper  described,  or  its  equivalent  in  specie,  and  not  so  much  of  the  paper 
as  shall  be  worth  two  thousand  specie  dollars,  and  in  default  of  such  payment, 

an  equal  amount  in  specie. 
The  general  rules  laid  down  by  elementary  writers,  for  the  construction  of 

contracts,  seem  to  lead  to  the  same  result.     One  of  these  rules  is,  ^Hhat  any 

thing  which  may  appear  ambiguous  in  the  terms  of  a  contract,  may  be  explained 

by  the  common  use  of  those  terms  in  the  country  where  it  is  made."     Another 

rule  is,  that  *^usage  is  of  so  much  authority  in  the  interpretation  of  agreements,. 

that  a  contract  is  understood  to  contain  the  customary  clauses,  although  they 

are  not  expressed.     A  third  rule  is,  "that  however  general  the  testimony  be,, 

in  which  an  agreement  is  conceived,  it  only  comprises  those  things  respecting 

which,  it  appears,  the  contracting  parties  proposed  to  contract,  and  not  others 

wliich  they  never  thought  of."    In  the  case  before  us,  it  is  absolutely  certain, 

that  the  thing  about  which  the  parties  proposed  to  contract,  and  did  contract^ 

was  a  depreciated  paper  currency.     A  fourth  rule  is,  'Hhat  we  ought  to  examine 

what  was  the  common  intention  of  the  contracting  parties,  rather  than  the 

grammatical  sense  of  the  terms."     (For  these  rules,  see  2  Com.  on  Con.  533.) 

In  this  case,  the  common  intention,  that  is,  the  intention  of  both  parties,  was 

^e  payment  of  two  thousand  numerical  dollars  of  a  depreciated  currency^  and 

not  the  payment  of  that  sum  m  specie,  whatever  may  be  the  grammatical  sense 

of  the  terms  they  haye  used.     It  is  a  plain  inference  from  these  rules,  that  the 

law  always  regards  the  intention  of  the  parties,  and  will  apply  these  words  to 

that  which,  in  common  presumption,  may  be  supposed  to  be  their  intent;  for  if 

it  were  otherwise,  the  law  would  consist  in  form,  rather  than  in  substance — ^the 

inlsiitiQii  of  parties  would  yield  to  grammatical  construction,  and  contracts 

would^  expounded  and  enforced  in  a  way  altogether  variant  from  their  original 

design. 
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A  term  or  a  phrase  which  has  received  a  judicial  interpretation,  must  be 

construed  according  to  that  interpretation,  and  cannot  be  varied  by  reference  to 

the  usage  of  any  particular  place,  or  kind  of  business.     As  for  example,  this 

court,  in  the  case  of  Kimball  v.  Noble,  having  settled  the  meaning  of  the 

phrase,  dangers  of  the  river,  when  used  in  a  contract  for  the  freight  of  goods, 

by  parol  testimony  of  the  understanding  and  usage  of  men  engaged  in  that 

business,  a  party  would  not  now,  in  a  similar  case,  be  permitted  to  question  the 

interpretation,  by  proving  a  different  usage.     So,  in  the  construction  of  deeds 

and  wills,  terms  which  have  been  decided  to  convey  a  particular  estate,  cannot 

be  varied  in  their  meaning  by  testimony  of  usage  or  common  understanding; 

but  as,  in  the  case  before  us,  there  has  been  no  judicial  interpretation  of  th  e 

terms  used  in  this  note,  the  door  for  admitting  parol  testimony  is  open,  nor 

could  it  lead,  as  has  been  observed,  to  the  establishment  of  different  rules  of 

decision,  for  different  parts  of  the  country.     The  rule  would  be  uniform,  though 

the  effect  of  its  application  might  be  variant.    .Where  the  currency  called  for, 

was  equal  in  value  to  the  description  of  money  for  which  the  judgment  of  the 

court  must  be  rendered,  the  necessity  of  the  evidence  would  be  superseded,  or, 

if  admitted  would  produce  no  effect;  but  for  all  cases  of  depreciated  currency, 

one  rule  would  establish  the  measure  of  damage,  as  it  does  in  property  contracta. 

The  idea,  therefore,  that  different  rules  will  be  necessary,  because  the  value 

of  currency  may  vary  at  a  different  places  or  at  different  periods,  is  not  well 

(bunded. 

I  think  I  am  correct  in  saying,  that  no  judicial  decision  has  been  mads 
affecting  the  case  before  us.  That  many  judgments  have  been  rendered  on 
-  similar  notes,  is  true,  and  probably  the  paper  mentioned  in  some  of  them, 
might  have  been  depreciated  at  the  date  of  the  note;  but  I  do  not  know  of  any 
case  in  which  the  question  was  raised  and  decided  by  the  court,  except  the  ca- 
ses which  came  before  judge  McLean  and  myself,  in  1822,  where  the  testimony 
was  admitted;  but  as  it  was  understood  that  some  of  our  brethren  entertained  a 
different  opinion,  the  decision  was  not  considered  as  settling  the  law* 

According  to  my  apprehension,  the  plain  and  obvious  import  of  the  terms 
used  in  this  note,  would  naturally  lead  to  the  same  conclusion  which  the  defen- 
dant proposes  to  confirm  by  the  testimony  offered,  and  that  the  principal  use  of 
the  testimony  is  to  show  that  the  pretensions  of  the  plaintiff  are  as  conastent 
with  the  general  understanding  and  usage  of  the  country  in  similar  cases,  as  it 
is  with  the  literal  meaning  of  language  used  in  the  note. 

I  will  here  notice  an  argument  which  ought  to  have  been  considered  in  an 
earlier  part  of  this  opinion.  It  is  said,  that  if  the  money  had  been  paid  when  it 
became  due,  the  plaintiff,  instead  of  passing  it  off  at  its  depreciated  value, 
might  have  prosecuted  the  banks  and  compelled  them  to  pay  the  nominal  sum 
in  specie.  This  is  neither  more  nor  less  than  an  attempt  to  charge  the  defen- 
dant with  the  imaginary  loss  of  a  good  bargain.  It  cannot  be  presumed,  that 
the  object  of  the  plaintiff  in  selling  his  property,  was  to  speculate  in  bank 
paper;  but  if  it  were,  the  result  of  the  speculation,  to  say  the  least  of  it,  was 
extremely  doubtful.  Had  the  paper  been  paid  on  the  day,  it  is  far  more  prob- 
able, from  the  failure  of  some  of  the  banks  and  the  known  inability  of  oUiers, 
that  it  would  have  perished  in  his  hands,  than  that  he  could  have  realized  the 
nominal  amount  in  specie;  but  be  this  as  it  may,  Ithe  law  does  not  extend  its 
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▼lews  beyond  tlie  dontracty  it  does  not  take  into  consideration  the  probable 
result  of  subsequent  arrangements^  which  may  be  prosperous  or  disastrous.^* 
It  does  not  regard  the  profitable  use  a  plaintiflT  might  make  of  his  money,  at 
forming  any  part  of  the  basis  on  which  the  rule  of  damage  is  founded.  Hence 
the  endorsee  receives  from  his  endorser,  the  consideration  paid,  and  no  more, 
although  it  be  less  than  the  amount  of  the  note  or  bill. 

In  this,  as  in  other  cases,  the  use  to  which  the  money  might  have  been  ap«^ 
plied,  and  the  result  of  the  application,  are  not  known  to  the  court,  nor  is  it 
regarded  by  the  law. 

The  effect  of  such  a  principle,  when  reduced  to  practice,  will  be  seen  in  a 
moment.  If  it  be  admitted  at  all,  it  must  extend  to  property  contracts,  and 
lead  to  an  enquiry  into  the  profits  that  might  possibly  have  resulted  from  a  sale 
of  the  property  contracted  for,  had  it  been  delivered  agreeably  to  contract.  I 
cannot  perceive  any  difference,  in  principle,  between  the  probable  advantage 
that  might  have  resulted  from  the  possession  of  the  bank  paper,  in  this  casa^ 
and  that  which  mi^t  result  from  die  delivery  of  property  or  even  the  punctual 
2>ayment  of  money,  in  any  other.  In  either  case  a  good  bargain  or  speculation 
might  be  lost. 

The  principle  adopted  by  my  brethren,  necessarily  leads  to  this  inconveni- 
ence, that  wherever  a  state  is  so  imfortunate  as  to  have  its  circulating  medittm 
consist  of  depreciated  paper,  as  was  the  case  with  us  when  the  note  in  question 
was  given,  and  is  now  the  case  in  at  least  one  of  our  sister  states,  no  contract  can 
be  made,  with  safety,  predicated  on  the  value  of  that  medium.  Experience 
teaches,  that  the  price  of  property  is  in  proportion  to  the  quantity  and  value  of 
the  circulating  medium.  When  that  is  abundant  and  greatly  depreciated, 
property  acquires  a  factitious  value,  which  purchasers,  however,  may  be  wil« 
ling  and  can  afibrd  to  pay  in  the  currency  in  which  they  are  dealing;  btit  it 
would  be  ruin  to  purchase  on  credit,  for  should  accident  or  misfortune  prevent 
a  punctual  payment,  or  should  the  paper  entirely  sink,  or  by  other  means  be 
withdrawn  from  circulation,  although  this  change  may  have  reduced  the  prico 
of  property  fiAy  or  an  hundred  per  cent.,  they  must  nevertheless  pay  the  nomi. 
nal  sum  in  specie,  equally  regardless  of  the  understanding  of  the  parties  and  of 
the  terms  used  in  the  contract.  To  such  a  rule  of  decision  I  cannot  yield  my 
assent,  however  unpleasant  it  may  be  to  differ  from  my  brethreiu 

If  the  testimony  had  been  admitted,  it  would  have  been  necessary  to  deter* 
mine  the  period  to  which  it  should  apply.  .The  rule  as  to  property  contracts, 
that  damages  shall  be  assessed  with  reference  to  the  time  of  delivery,  was  arbi* 
trary,  and  was  adopted  as  much  from  the  necessity  of  having  some  rule  on  the 
subject,  as  from  the  equity  of  that  particular  rule. 

,Thc  class  to  which  the  case  before  us  belongs,  has  a  strong  resemblance  to 
property  contracts,  but  there  are  s-^nie  po'.nts  of  difference  that  deserve  consid- 
eration, and  seem  to  require  a  v^r^i:  lion,  in  the  rule.  In  property  contracts, 
the  parties  are  in  the  habit  of  esumatujg  the  prooablo  value  of  the  article,  at 
tj^e  lime  it  is  to  be  delivered,  end  g-ovorn  thcriselv&s  acconiiiiply;  but  in  the 
sal^  of  property  for  current  br..nk  pr.pcr,  thoy  ccnjid^r  it  ns  i  species  of  money, 
and  determine  on  the  sum  to  bo  paid  \rf  a  ref::'cnce  to  its  depreciation,  com- 
pared  with  specie,  at  the  time  nf  the  contia-^t.  If  the  price  was  sot  in  specie 
and  the  payment  agreed  to  be  niad^.  \b  currency,  an  additional  sum  was  charged 
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•qual  to  HtM  depreciation;  but  when  the  price  was  set  in  currency,  and  the  pay. 
ment  agreed  to  be  in  specie,  a  discount  was  made,  equal  to  the  difference  in 
value,  and  these  calculations  were  generally  made  with  reference  to  the  state 
of  things,  at  the  time  of  the  contract.  They  do  not  appear  to  have  been  con- 
fidered  as  wagering  contracts,  nor  does  it  seem  to  be  good  policy  to  place  them 
on  that  footing.  Property  contracts  are  so  considered,  and  great  injustice  is 
frequently  done  by  unexpected  changes  in  price,  but  not  to  the  same  extent, 
as  would  be  the  case,  in  contracts  like  the  present;  because  the  variation  in 
price  can  rarely  be  as  great  or  as  sudden.  Equity  seems  to  require,  that  the 
Tfltlue  should  be  taken,  at  the  date  of  the  contract;  because  on  that  principle 
the  seller  will  receive,  and  the  purchaser  will  pay,  the  precise  value,  originally 
designed.  If  at  the  date  of  a  currency  contract,  the  paper  designated  was 
passing  at  a  discount  of  thirty  per  cent,  the  payee  would  gladly  have  received 
specie  at  a  proportionate  advance,  and  such  was  every  day's  practice.  Cur- 
rency contracts  were  invariably  made,  with  reference  to  the  value  of  currency, 
at  the  time  of  the  contract;  and  if  at  a  subsequent  period,  the  payee  should 
recover  either  more  or  less  than  that  value,  injustice  would  be  done,  and  the 
original  intent  of  the  parties  would  be  frustrated. 

It  is  believed,  that  the  application  of  the  existing  rule  to  cases  like  the  pre- 
mxkiy  would  have  an  unhappy  effect  on  public  morals;  it  would  put  it  in  the 
power  of  some,  to  demand  money  for  which  they  had  given  no  value,  and  of 
others  to  withhold  money  for  which  they  had  received  value.  It  would  give  a 
legal  section  to  injustice,  and  wealcen  the  obligation  of  the  moral  sense;  it 
would  produce  an  effect  on  society  similar  to  that  produced  by  lotteries  and 
games  of  chance;  it  would,  in  short,  habituate  men  to  acts  of  injustice  and 
extortion. 

In  the  case  of  Wharton,  the  court  left  it  discretionary  with  the  jury,  to  reduce 
the  noininal  amount  by  the  scale  of  depreciation,  or  to  Und  the  value  of  the 
property  and  interest,  on  the  day  of  sale,  which  was  the  date  of  the  contract. 
The  jury  elected  the  latter,  by  which  they  must  have  given  the  same  amount 
as  would  have  been  stipulated  for,  if  the  contract,  in  the  first  place,  had  been 
ibr  qtecie.  This  was  certainly  equitable,  and  seems  to  be  the  rule  which  jus- 
tice requires  in  the  present  case.  It  is  also  worthy  of  remark,  that  in  that  case, 
the  counsel  for  the  plaintiff  put  the  case  on  the  ground  of  a  fair  and  lawful 
wager,  depending  on  the  appreciation  or  depreciation  of  the  money  on  the  day 
of  payment.  They  contended,  that  as  paper  money  had  entirely  sunk,  and 
was  out  of  circulation,  on  the  day  of  payment,  they  had  a  right  to  receive  the 
nominal  amount  in  the  currency  of  that  day,  which  was  specie.  The  court, 
however,  did  not  view  it  in  the  light  of  a  wagering  contract,  and  directed  that 
the  recovery  should  be  for  the  value  of  the  money  described,  or  of  the  property 
sold,  at  tiie  time  of  the  contract. 

Before  I  dismiss  the  subject,  it  is  proper  to  state,  that  owing  to  circumstances 
not  within  the  control  of  the  court,  I  have  not  had  an  opportunity  of  perusing 
the  opinion  in  this  case;  the  consequence  of  which  may  be,  the  omission  of 
fome  points  that  ought  to  have  been  considered. 

Judgment  for  the  plaintiff,  for  two  thousand  dollars,  with  interest. 

JfoU  by  the  Reporter  .—See  the  case  of  Hunt  v.  Rousmamer''s  adnUnitirator^  8  THieat  174 . 
In  thie  caw  the  Supreme  Court  of  the  United  States  decide,  thai  where  a  party,  through  mitttJee 
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TAYLOR  ET  AL.  v.  GALLOWAY  ET  AL. 

JuDOKi  PEASE  AND  BURNET. 
1822. 

A  power  given  by  will  to  executors  to  lell  real  estate,  may  be  executed  by  one  exeeutor,  If  oae 
only  accept  the  office  under  the  will. 

A  power  to  tell  does  not  authorise  a  barter  or  exchange,  but  a  sale  for  cask  only. 

This  was  a  bill  in  chancery,  prosecuted  in  the  Common  Pleas  of  €hr6en# 
county,  and  carried  into  the  Supreme  Court  by  appeal,  where  it  was  decidedt 
at  May  term,  1822,  by  judges  Pease  and  Bubnbt.  The  case,  so  far  as  it  is. 
volved  the  points  decided,  is  stated  fully  in  the  opinion  g£  the  court  by  judg^ 
Burnet,  and  need  not  be  repeated. 

Opinion  of  the  court  by  Judge  Burket. 

The  decree  that  ought  to  be  rendered  in  this  case,  may  be  detcrmmed  by  t^ 
solution  of  two  questions. 

1st.  Was  the  acting  executor,  James  Williams,  authorised  to  sell  the  laod* 
without  the  concurrence  of  WiUiam  Edmonds,  who  was  named  in  the  will  as 
a  co-executor  ? 

2d.  If  he  was,  has  he  made  such  a  sale  to  the  complainant,  Taylor,  bm  m 
authorised  by  the  will  ?  • 

The  authority  given  by  the  will,  is  in  the  following  words ;  ^^AU  the  r0#f  tf 
mf  estate  I  leave  to  he  sold,  as  mp  executors,  hereafter  namedf  shaU  think  hesi; 
and  the  moneys  arising  from  such  sale,  I  give  unto  my  infant  daughter  ^  Suswnfi 
EUsa  Green,  to  her  and  her  heirs  forever •** 

William  Edmonds  and  James  Williams  were  constituted  ex^uter«.  Wil- 
Hams  obtained  probat,  and  undertook  the  duties  of  executor  alone,  Edmoadi^ 
who  did  not  join  in  the  probat,  was  afterwards  appointed  guardiaa  to  the  infaB|t 
children. 

The  contract  entered  into  by  Williams,  the  acting  executor,  ynUi  the  com. 
plainant,  Taylor,  authorised  the  latter  to  change  the  locations,  to  ledeem  suc|| 
parts  of  the  land  as  had  been  sold  lor  taxes,  and  to  do  whatever  might  be  pqccm^ 
aary  to  secure  the  property  and  perfect  the  title;  in  consideration  of  vhififes 
Taylor  was  to  have  an  equal  moiety  of  the  land* 

The  first  question  that  arises,  is,  was  William^  alone  auth(»ised  to  «U  tha 
land? 

It  is  manifest  that  the  will  gives  to  the  executors  a  naked  power,  not  coupled 
with  an  interest.  If  land  be  devised  to  executors  tQ  be  sold,  or  if  it  be  deviitd 
to  be  sold  by  executors  for  the  payment  of  debts,  in  either  case  the  power  if 
said  to  be  couplod  with  an  interest,  and  the  survivor  may  Q;i^ute  the  trusty 

and  \gnorance  of  law^  executes  a  writing  which  does  not  carry  into  effect  the  contract  and  the  in» 
tention  of  the  parties,  parol  evidence  may  he  i-eceived  to  establish  the  fact,  and  the  true  contract  and 
real  inteotion  of  the  parties  enforced  in  equity :  and  this,  wfaertf  no  fVaud  is  alleged,  nor  no  mistaki 
in  a  BMiiet  of  loet,  but  a  mi^0k%  in  point  of  law  onlf— the  legal  •£# et  and  ^pataHon  6f  tb$  wnl^ 
1P«it  Mpff  iimIk  «■  ,tl»  paitiM  itttsndfd. 
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becaiwe  the  act  of  ;God  shall  not  prejudice;  but  if  one  of  the  executors  refbM 
to  act,  (the  devise  being  to  them  by  name,)  the  other,  it  would  seem,  at  common 
law,  cannot  sell,  because  it  is  a  joint  confidence  and  must  be  jointly  exercised. 
This  principle  has  been  changed  by  21  H.  8,  which  authorises  a  sale  by  those 
who  consent  to  act.     {Swinh.  Wills,  406,  7,  8.) 

If  land  be  devised  to  be  sold  by  executors,  this  is  a  naked  authority,  not 
coupled  with  an  interest,  and  cannot  be  executed  by  a  survivor.  {Swinb.  an 
Wills,  407.)  If  the  devise  be,  that  the  land  be  sold  by  the  executors,  not 
naming  them,  although  the  power  be  not  coupled  with  an  interest,  it  seems  that 
it  shall  survive;  because  the  power  being  to  the  executors  generally,  those 
who  execute  the  will,  arc  legally  the  executors,  and  therefore  may  execute  all 
the  powers  given  to  the  executors,  as  such.  (Co.  Lit.  112, 113.  Cro.  Eliz,  26.) 
f  But  if  a  devise  be,  that  A  and  B,  who  are  constituted  executors,  sell  the 
land,  although  they  may  legally  sell  without  taking  on  themselves  the  duly  of 
executing  the  will,  yet  if  one  should  die,  the  survivor  cannot  act,  because  the 
power  must  be  pursued  strictly,  and  it  being  given  to  two  jointly,  it  is  deter- 
Bimed  by  the  death  of  one  of  them.  The  case  of  Banef ant,  {Cro.  EKx.  80.) 
contains  a  different  principle,  but  that  case  does  not  seem  to  be  supported  by 

the  authorities. 

In  the  case  before  us,  the  devise  is,  that  the  executors  may  sell.  Williams, 
therefore,  having  proved  the  will,  and  taken  on  himself,  the  office  of  executor, 
was  thereby  vested  with  all  the  power  given  to  the  executors  as  such,  and  con- 
iequently  had  a  right  to  make  the  sale. 

But  the  most .  important  question  is,  whether  the  contract  made  with  the 
complainant,  Taylor,  be  such  a  sale  as  was  contemplated  or  authorised  by  the 

will. 

The  manifest  design  of  the  testator,  was  to  convert  the  whole  of  his  estate 
ioto  money,  for  the  benefit  of  his  infant  daughter.  The  trustees  are  not  author, 
ised  to  exchange  or  incumber  the  land  or  to  dispose  of  any  part  of  it,  to  per* 
feet  a  title  to  the  residue.     The  power  is  to  sell,  and  the  sale  must  be  for 

money. 

It  may  be  said,  that  the  contract  with  Taylor  was  a  sale,  and  that  he  is  a  pur* 
chaser  for  a  valuable  consideration.  This  is  technically  true,  as  it  would  have 
been  if  the  executor  had  conveyed  to  him  a-  moiety  of  the  land  as  a  reward  for 
effecting  the  sale  of  the  other  moiety.  But  it  is  presumed,  that  such  a  sale 
would  not  be  valid,  as  it  would  defeat  the  object  of  the  testator. 

The  power  must  be  strictly  pursued:  and  must  be  executed  according  to  the 
manifest  intent  of  the  testator. 

If  the  trustee  could  incumber  the  estate,  by  granting  an  equitable  claim  to  an 
undivided  moiety,  for  the  purpose  of  procuring  a  removal  of  the  entries  and 
a  completion  of  the  title  to  the  residue,  he  might,  on  the  same  principle,  ex* 
change  it  for  land  in  Virginia,  and  give  a  moiety  of  it  to  the  agent  who  should 
negotiate  the  exchange.^ 

The  trust  delegated  by  the  will  is  personal,  and  cannot  be  transferred.  As 
WiUiams  voluntarily  took  on  himself  the  office  of  trustee,  it  was  his  duty  to  ex^ 
eente  the  trust  in  person,  and  to  do  every  thing  that  might  enable  him  to  do  so. 
He  certainly  had  no  right  to  give  away  any  part  of  the  land,  to  procure  a  third 
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person  to  peHbrm  services  that  he  was  bound  to'perfbrm  himself.  If  such  a 
diBcretion  exists  it  is  impossible  to  s  ly  how  far  it  extends  or  by  what  rule  it  shall 
be  limited.  It  would  vest  in  the  trustee  the  same  power,  and  the  same  control 
over  the  property,  that  the  testator  had  in  his  life.  This  difficulty  can  be  obvia. 
ted  only  by  holding  the  executor  to  a  strict  execution  of  the  power,  which  was 
in  the  present  case,  to  sell  the  land  for  money,  and  at  a  fair  price.  As  the  con. 
tract  on  which  the  bill  is  founded,  was  not  such  a  sale,  we  feel  bound  to  say,  that 
it  was  not  authorised  by  the  will,  and  that  it  vested  no  right  in  the  complainant. 
The  circumstance,  that  the  guardian  joined  in  the  contract,  cannot  alter  the 
case,  as  he  certainly  had  no  power  to  sell  the  real  estate  of  his  ward. 

It  being  ascertained  that  the  complainant  acquired  no  title,  either  legal  or 
equitable,  to  the  land  in  question,  by  the  contract,  under  which  he  claims,  it  is 
unnecessary  to  look  into  the  title  of  the  defendants. 

Bill  dismissed. 


ANONYMOUS. 

BEFOSE    ALL   THE  JUDGES. 


A  bill  in  eqiiitj  to  forecloie  will  bo  suftained  notwithstandins  the  itatuaiy  remedy  by  «ctrtif 

faeicu. 

'  Upon  such  bill  the  mortgaged  premises  mast  be  valued  and  the  court  mil  direct  a  sale,  and  not 

A  forcloBure,  if  two  thirds  of  the  valuation  amounts  to  more  than  the  debt,  and  such  sale  will  be  di- 

f«cted  on  the  same  principles  as  upon  executions  at  law. 

A  writ  of  error  was  allowed  by  Judge  M'Lean  to  remove  the  record  of  a  final 
decree,  rendered  by  the  court  of  Common  Pleas  in  Huron  county,  on  a 
bill  to  forclose  anjequity  of  redemption.  The  principal  errors  assigned  were: 
Ist.  That  such  a  bill  could  not  be  sustained,  because  there  was  an  adequate 
remedy  at  law,  under  the  act  providing  for  the  recovery  of  money  secured  by 
mortgage. — 2d.  That  the  court  below  had  directed  the  mortgaged  premises  to 
be  sold  without  valuation. 

The  cause  having  been  argued  by  the  counsel,  in  Huron  county,  was  taken 
under  advisement,  and  submitted  to  the  court  in  Trumbull,  county,  at  the  tenn 

in  1821,  all  the  judges  being  present. 

After  mature  consideration,  the  following  points  were  unanimously  decided: 
1st.  That  the  court  may  sustain  bills  of  this  description,  notwithstanding  the 
statute  allowing  proceedings  by  scirie  facias.  2d.  That  in  every  such  case 
the  laws  of  the  state  require  that  the  mortgaged  premises  be  appraised,  and  that 
they  be  not  sold  at  less  than  two-thirds  of  the  appraised  value. 

For  the  regulation  of  the  practice  in  similar  cases,  the  court  established  the 
ibilowing  rale, — ^that  no  final  decree  be  entered  on  a  bill  to  foreclose  an  equity 
of  redemption  or  to  effect  a  sale  of  mortgaged  premises,  until  the  court  shall  have 
caused  an  appraisment  to  be  made  agreeably  to  the  provision  of  the  act  rugula- 
ting  judgments  and  executions;  and  that  if,  on  the  return,  of  the  appraisement 
it  shall  appear  that  the  premises,  at  two-thirds  of  the  valuation,  do  not  exceed 
the  sum  due  on  the  mortgage,  the  coart  may  decree  a  foreclosure;  but  if  the  mort. 
jgaged  premises,  estimated  at  two-thirds  of  the  appraisement,  shall  exceed  tl)e 
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amount  due  on  the  mortgage,  and  a  decree  be  rendered  for  the  compl&inuity  i 
tale  shall  be  directed  on  the  principles  of  the  act  regulating  judgments  and  ex< 
ecutions. 


SMITH  V.  PARSONS. 
JuDOEs  PEASE,  HITCHCOCK,  akd  BURNET. 

1822. 

The  insolvent  Uws  of  a  sister  state  dischai^ing  debtors  from  the  debt,  upon  luneuderiug  up  all 
their  property,  are  valid  as  to  contracts  made  between  citlwni  of  the  same  state  and  within  ilf  ju- 
risdiction after  the  law  was  enacted  and  while  in  force. 

This  cause  was  decided  by  Judge  Pease,  Hitchcock,  and  BHrnet,  in  Rosa 
county,  Nov.  1622.  The  whole  case  is  fully  stated  in  the  opinion  of  the  court, 
by  Judge  Burnet. 

Opinion  of  the  Court  by  Judge  BuntiET. 

This  cause  is  presented  for  the  opinion  of  the  court  on  the  following  agreed 
case. 

"The  suit  is  brctught  on  promissory  notes,  executed  by  defendant  when  a  re- 
sident and  citizen  of  the  state  of  Maryland.  The  defendant  pleads  his  dis« 
charge  under  the  bankrupt  law  of  that  stat^.  At  the  time  the  notes  were  eze*^ 
cuted,  both  plaintiff  and  dcfendaut  were  citizens  of  Maryland.  The  bankrupt 
laws  were  enacted  prior  to  tlie  execution  of  the  notes.  The  defendant  is  a  reg- 
ular certificated  bankrupt,  or  insolvent,  under  the  laws  of  Maryland,  which  are 
a  full  discharge  of  all  debts  returned.  This  debt  was  returned.  All  defendantV 
property  was  duly  assigned  to  trustees  in  Maryland." 

Before  an  attempt  is  made  to  investigate  the  principles  presented  by  this  case, 
it  is  necessary  to  state,  that  this  court  recognizes  the  constitutional  right  of  the 
Supreme  Court  of  the  United  States,  to  expound  the  Constitution,  and  to  settle 
its  import,  wherever  a  doubt  arises;  and  that  it  is  our  duty,  implicitly  to  receive 
their  construction  as  a  rule  of  decision,  in  all  cases  in  which  it  applies.  That 
tribunal  having  decided,  that  a  state  has  authority  to  pass  a  bankrupt  law,  prc^ 
vided  auch  law  does  not  impair  the  obligation  of  contracts  within  the  meaning 
of  the  Constitution;  and  provided  there  bo  no  act  of  Congress  in  force  to 
establish  a  uniform  system  of  bankruptcy,  conflicting  with  such  law;  ooor 
enquiry  may  be  limited  to  the  single  question— Whether  the  law  of  Maryland 
did  or  did  not,  in  the  sense  of  the  constitution,  impair  the  obligation^  of  ^tha  cod** 
tract  on  which  the  present  suit  is  founded. 

This  case  is  clearly  distinguishable  from  that  of  Sturges  v»  Croioninshieldy  and 
cannot  be  considered  as  determined  by  it.  In  that  case,  the  notes  weregivei^ 
pf  lor  to  the  passage  of  the  law.  In  this  case,  the  law  was  in  force  at  the  tim^ 
the  notes  were  executed.  By  that  case  it  was  decided}  that  a  legislative  act 
cannot  affect  a  contract  made  before  its  execution,  so  as  to  discharge  a  partj 
firom  it&  obligation,  which  would  have  been  the  eQniequ^:ice  had  the  pUa  het^ 
.■Ufltained*    Ia  this  c«8e  it  is  tQ  be  d^cidad  whotfier  a  law  in  force  at  tbm  Urns  at 
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the  exacatioii  of  a  eontract,  can  operate  on  that  contract,  so  as  to  relieve  a  party 
fiom  the  performance  of  its  stipulations.     The  case  of  McMiUan  v.  McNeil^  is 
eonfideotly  relied  on  as  settling  this  question;  but  that  case  appears  to  be  as 
clearly  distinguishable  from  this,  as  the  case  of  Sturges  v.  Crouminshield^  as 
will  appear  by  a  comparison  of  facts.     In  that  case  the  parties  were  both  resi. 
^ents  of  the  State  of  South  Carolina,  where  the  cause  of  action  arose.     There 
was  no  bankrupt  law  in  force  in  that  state.     The  defendant,  Mr.  McMillan, 
removed  to  Louisiana,  where  he  obtained  the  benefit  of  the  ceseio  ^onorum.^- 
He  had  also  obtained  a  certificate  under  the  bankrupt  law  of  England;  and, 
being  sued  in  the  District  Court  for  the  District  of  Louisiana,  pleaded  those 
certificates  in  bar  of  the  action.     The  contract  was  made  under  the  laws  of  one 
atate;  the  discharge  was  obtained  under  the  laws  of  a  different  state.     The  law 
of  South  Carolina  governed  the  contract — ^the  laws  of  Great  Britain  and  of 
Louisiana  were  relied  on  to  discharge  it.     In  the  present  case,  the  parties  were 
residents  of  Maryland;  the  contract  was  made,  and  the  certificate  was  obtained, 
under  a  law  of  that  state,  in  force  before  and  at  the  date  of  the  contract.     From 
this  compan8(Hi,  it  appears  that  the  cases  are  distinguishable  in  several  important 
facts.     Yet  if  it  were  clearly  discemable,  that  the  Supreme  Court  intended  to 
to  embrace  within  the  scope  of  their  opinion,  a  case  situate  precisely  like  the 
present,  this  eourt  would  receive  it  as  their  guide;  they  would  not  feel  them- 
s^ves  at  liberty  to  investigate  its  correctness,  or  to  questTon  its  authority,  but 
would  at  once  render  judgment  in  favor  of  the  plaintiff.     But  such  does  not 
appear,  fiom  the  opinion  delivered  by  the  Chief  Justice,  to  have  been  their 
intention.     He  decides  "that  the  ca^  was  not  distinguishable  in  principle  from 
the  preceding  case  of  Sturges  v,  Crowninshield;  that  the  circumstance  of  the 
state  law,  under  which  the  debt  was  attempted  to  be  discharged,  having  been 
passed  befi>re  the  debt  was  contracted,  made  no  difierence  in  the  application  of 
the  principle."    The  reason  is  not  stated,  but  we  can  be  at  no  loss  to  discover 
it.     A  law  of  Louisiana,  or  a  statute  of  Great  Britain,  could  have  no  influence 
on  a  contract  made  in  Charleston,  under  the  laws  of  South  Carolina.     The 
parties  cannot  be  presumed  to  have  had  a  knowledge  of  their  existence;  much 
less  to  have  agreed,  that  they  should  form  a  rule  for  the  construction  and  gov- 
ernment of  th^r  contract.    They  could  not,  therefore,  under  any  circumstances, 
affect  it,  or  the  rights  of  the  parties  under  it:  and  consequently,  it  made  no 
difference  whether  they  were  passed  before  or  afler  the  contract,  for  in  neither 
case  would  they  influence  it.     Well  then  might  it  be  said,  that  the  circumstance 
of  the  law  having  been  passed  before  the  debt  was  contracted,  made  no  differ. 
eiiee.     This  is  understood  as  applying  strictly  to  the  case  then  befbre  the  court; 
and  being  so  applied,  who  can  question  its  correctness?    If  the  law,  under  no 
circumstances  could  bear  on  the  contract,  the  fact  of  its  prior  existence  could 
give  it  no  other  or  greater  force  than  would  be  ascribed  to  it,  had  it  been  enacted 
after  the  date  of  the  contracts;  and  consequently,  the  distinguishing  fact  relied 
on  in  this  case,  could  not  in  that  case  make  a  difference  in  the  application  of 
the  prtiiciple. 

From  this  view  of  the  subject,  the  question  presented  in  the  case  before  us 
seems  to  be  open,  and  the  court  at  liberty  to  examine  and  decide  what  effect  the 
bankrupt  law  of  Maryland  has  on  the  notes  on  which  the  present  suit  is 
brought 
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As  wa«  observed  in  the  argument,  contracts  are  either  expressed  or  implied; 
or  part  expressed  and  part  implied.  A  provision  created  by  law  for  the  gov. 
ermnent  or  construction  of  all  contracts  made  under  it,  need  not  be  recited  or 
expressly  referred  to  in  a  contract;  it  will  be  considered  as  implied,  and  have 
the  same  force  and  effect  as  if  it  were  set  out.  Should  a  contract  contain  a 
clause,  declaring  it  null  and  void  on  the  happening  of  a  particular  event,  as  the 
insolvency  of  either  party,  would  such  a  clause  be  void,  or  would  it  be  conaid* 
ered  as  impairing  the  obligation  of  the  contract  7  If  not,  would  the  same 
provision  in  a  law,  made  applicable  to  all  subsequent  contracts,  so  as  to  form  a 
part  of  them,  be  ccHosidered  as  impairing  their  obligation?  It  is  believed  not.— 
Many  cases  might  be  cited  in  which  the  law  forms  a  material  part  of  the  con- 
tract, although  neither  recited  nor  referred  to;  as  when  one  person  engages  to 
labor  for  another,  without  a  promise  or  stipulation  of  payment*  If  pa3rment 
be  refused  and  suit  be  brought,  courts  do  not  hesitate  to  say  that  by  the  law 
in  force  when  the  engagement  was  made,  the  laborer  was  entitled  to  the  value 
of  his  labor — ^that  the  contract  must  be  construed  by  the  law — that  the  law 
must  be  taken  as  forming  a  part  of  the  contract— jand  therefore  that  the  plaintiff 
shall  recover.  In  such  a  case,  the  obligation  to  pay  is  entirely  created  by  the 
law,  and  the  recovery  is  had  on  the  ground  that  the  law  forms  a  part  of  the 
contract;  for  on  no  other  principle  would  the  defendant  be  held  Uable. 

Although  a  state  legislature  cannot  pass  laws  impairing  contracts,  yet  they 
may  regulate  them,  prescribe  their  form,  their  effect,  and  the  mode  of  their 
discharge,  and  every  contract  is  supposed  to  be  made  with  reference  to  those 
laws.  Thus  if  a  contract  be  made  for  the  payment  of  money,  without  desig- 
nating the  time  of  payment;  the  law  says  it  shall  be  payable  on  demand.  Jf  it 
fixes  the  day  of  payment,  but  is  silent  on  the  subject  of  interest,  interest  shall 
•attach  from  the  day  the  money  becomes  due*  In  these,  and  in  many  other 
cases,  the  obligation  is  created  by  law.  In  other  instances  it  is  discharged  by 
law;  as,  if  a  contract  be,  in  whole  or  in  part,  contrary  to  a  statute,  it  is  void 
in  too.  If  the  condition  of  a  bond  becomes  impossible,  by  the  act  of  God,  by 
the  act  of  the  party,  or  by  operation  of  law,  the  bond  is  void.  If  a  contract 
be  founded  in  usury,  or  given  for  a  gambling  consideration,  or  for  a  c<maidera- 
tion  malum  in  se,  or  if  it  be  contrary  to  good  policy,  it  is  void.  In  all  these 
cases,  the  intention  of  the  parties  is  controlled  and  restrained  by  the  law;  yet  it 
is  not  considered  that  the  contracts  are  unconstitutionaUy  impaired.  On  the 
same  principles,  may  not  the  bankrupt  law  of  Maryland  be  considered  as  con- 
trolling the  obligation  of  the  contract  on  which  the  present  suit  is  founded? 

It  is  admitted  thaLthe  states  have  not  given  up  the  entire  power  of  legislating 
on  the  subject  of  contracts.  They  may,  for  instance,  pass  laws  preventing 
usury,  and  fixing  the  interest  of  money.  Should  such  a  law  enact  that  a 
lender  may  receive  from  a  borrower  six  per  cent,  interest  and  no  more,  and 
should  an  afrer  contract  contain  an  express  promise  to  pay  ten  per  cent.,  such 
a  contract  al'hougii  voluntarily  made  for  the  payment  of  a  specific  sum,  would 
be  void  in  por:,  and,  in  nriany  of  the  states,  the  obligation  of  the  contract  would 
be  entirely  d(3stroyed,  and  the  oblijror  released  from  the  payment  of  both  prin- 
cipal and  intorrst.  Iridepondf'nt  of  statute  law,  every  person  lias  the  same  righ^ 
to  contract  for  ten  per  cent,  interest,  that  he  has  for  the  payment  of  the 
principal  sum;  and  if  the  law  limiting  interost  at  six  per  cent.,  can  absolve  him 
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ff cm  the  payment  of  the  excess,  and  even  of  the  prhiclpal  itself,  (a  not  the 
obligation  of  the  contract  as  clearly  affected,  as  it  is  in  the  case  before  us?   It  iK 
admitted  that  such  a  law,  applied  to-  contracts  made  prior  to  its  enactment,  * 
would  be  unconstitutional;  but  not  so  when  applied  to  subsequent  contracts.-:— 
Why,  it  may  be  asked,  does  this  distinction  exist  ?  atid  why  is  not  this  class  of 
laws  considered  void  on  constitutional  grounds?     They  evidently  affect  con- 
tracts voluntarily  made  on  subjects  about  which  the  parties  had  a  right  to 
contract.     One  reason  only  can  be  assigned.     The  legislature  has  a  right,  by 
law,  to  regulate  contracts,  to  determine  their  effect,  and  point  out  the  mode  oif 
their  discharge.     These  laws  are  applied  to  all  subsequent  engagements,  and 
fix  the  rights  of  the  parties  at  the  very  instant  the  contract  is  closed,  so  that  the 
contract  in  its  inception,  receives  an  impress  from  the  law,  and  the  effect  of  the 
law  being  co.cxistent  with  the  contract,  can  never  be  said  to  alter  or  impair  it. 
It  continues  what  it  was  at  its  commencement;  and  it  is  more  correct  to  say 
that  the  law  has  in  part  made  the  contract,  than  that  it  has  changed  it.     If  an 
obligor  be  entirely  discharged  from  a  contract,  by  the  operation  of  a  statute 
against  usury,  and  the  constitution  be  not  violated,  it  would  be  difficult  to  assign 
a  reason  why  that  instrument  should  be  violated  by  a  bankrupt  law  acting 
prospectively  •  and  pointing  out  a  state  of  things,  on  the  happening  of  which  a 
contract  'shall  cease  to  have  effect,  or  shall  be  considered  as  discharged.     Iff 
however,  an  attempt  should  be  made  to  give  these  laws  a  retrospective  effe6t,  thd 
constitutional  objection  would  arise  in  all  its  force;  for  although  the  legisliature 
may  regulate  contracts  to  be  made  in  future,  it  cannot  disturb  those  previously 
made,  or  unsettle  rights  previously  vested;  and  this  is  the  distinction  that  ought 
to  determine  the  character  of  the  law  of  Maryland.     On  any  other  view  of 
the  question,  the  power  of  the  states  to  legislate  on  the  subject  of  contracts, 
will  be  materially  impaired  j  for  if  it  be  admitted  that  a  bankrupt  law,  operating 
on  an  after  made  contract  in  the  manner  prescribed  and  as  was  understood  by 
the  parties,  be  unconstitutional,  or  if  contracts  be  not  made  with  reference  td 
existing  laws,  so  as  to  imply  an  assent  to  their  provisions,  it  must  follow  that 
statutes  of  imitation,  statutes  against  usury,  gambling,  sale  of  offices,  fr&udd 
and  perjuries,  and  the  like,  must  be  void,  because  they  impair  the  obligation  of 
contracts  not  prohibited  by  the  constitution,  and  which  would  have  been  legally 
binding  had  not  those  statutes  been  made. 

It  cannot  be  said  that  bankrupt  laws  go  further  than  the  statute  just  men- 
tioned. They  require  all  contracts  to  contain,  by  implicatioii  at  l^ast,  a 
condition  that  they  shall  be  discharged  on  the  happening  of  a  particular  contin- 
gency, which  would  not  have  affected  the  contract  had  there  been  no  statute  on 
the  subject.  The  Supreme  Court  of  the  United  States  decided,  that  the  states 
may  legislate  on  the  subject  of  contracts.  They  originally  possessed  that 
power,  and  have  conferred  it  on  the  general  governmetit  only  in  part.*  They, 
therefore,  possess  a  concurrent  power,  and  may  exercise  it  as  freely  as  the 
general  government.  They  may  pass  a  bankrupt  law,  with  this  qualification, 
that  so  far  as  it  conflicts  with  an  act  of  Congress  to  estabh'sh  a  uniform  system 
of  bankruptcy,  it  must  yield.  But  the  general  government  having  no  law  pi^ 
the  subject,  there  appears  to  be  no  restraint  on  the  states.  By  .a  power  dejired 
..rom  the  people^  Congress  may  establish  an  uniform  system  of  bankruptcy 
ifajiouglKnit  the  United  States.     The  states,  by  a  power  also  derived  from  the 
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people,  may  pan  hanknipt  laws,  (qualified  aa  above,)  operatibg  widdn  t&eir 
reepectiye  territories.  These  powers  being  received  from  the  same  source, 
aikl  differing  only  in  the  extent  and  limits  of  their  operation,  would  be  consid- 
eredf  at  first  view,  as  conferring  on  each,  equal  rights;  and  it  is  the  opinion  of 
some  intelligent  jurists,  that  when  Congress  have  no  law  on  the  subject,  the 
states  may  legislate  to  the  same  extent  that  Congress  have  a  right  to  do.  Bu^ 
aa  we  only  claim  for  the  states  the  power  of  discharging,  by  the  operation  of 
their  bankrupt  laws,  contracts  entered  into  subsequently  to  their  passage,  and 
within  the  state  in  which  the  law  has  effect,  and  admit  that  if  those  laws  were 
appHed  to  pre-existing  contracts,  or  to  contracts  made  in  a  different  state,  they 
would  impair  their  obligation.  It  is  not  within  our  province  to  examine  that 
opinion. 

It  is  asked  if  a  law  releasing  a  contracting  party  from  the  performance  of  his 
stipulation,  be  not  a  law  Impairing  the  obligation  of  contracts,  what  is  the  defi* 
nition  of  such  a  law?  It  may  be  answered,  when  a  law  by  which  the  parties 
to  a  contract  are  not  bound,  or  which  cannot  be  considered  as  forming  a  part  of 
the  contract,  or  as  creating  a  rule  for  its  construction  is  applied  in  its  discharge, 
it  may  be  said  to  impair  its  obligation  in  the  sense  of  the  constituti<». 

It  was  contended  by  counsel,  that,  although  the  contract  between  theso 
parties  was  made  with  a  knowledge  of  the  law  of  Maryland,  it  was  alao  made 
with  a  knowledge  that  the  law  was  unconstitutional,  and  that  the  ccmtract  could 
not  be  affected  by  it.  This  is  drawing  a  conclusion  from  premises  that  take  for 
granted,  the  point  in  controversy.  It  is  arguing  from  the  contract  to  the  law, 
and  determining  the  validity  of  the  latter  by  the  apparent  intention  of  the  for* 
mer.  When  the  law  in  question  was  enacted,  it  interfered  with  no  omtract, 
every  contract  then  in  existence  being  placed  beyond  its  operation.  As  to 
thenii,  therefore,  it  was  unobjectionable.  It  had  no  operaticm  on  them  prohibited 
by  the  constitution.  Consequently,  persons  then  about  to  contract  could  not 
know  the  law  as.  one  impairing  the  obligation  of  contracts  in  the  sense  of  the 
constitution,  but  as  an  act  regulating  future  contracts,  and  pointing  out  a  mode 
hy  which  they  might  be  discharged.  If  the  law,  at  its  inception,  had  no  im* 
proper  bearing  on  contracts,  and  was  free  from  constitutional  objections,  the 
parties  to  an  ailer  contract  could  not  change  its  nature,  and  convert  it  into  aD 
unconstitutional  act.  This  would  be  enabling  them  to  give  a  new  character  to 
an  existing  statute,  and  virtually  to  contract  away  the  power  of  the  legislature* 
Contraets  cannot  change  the  character  of  laws;  they  are  subordinate  to  them* 
Instead  of  determining  the  validity  of  this  statute  by  reference  to  the  alledged 
intention  of  the  parties  to  the  notes  in  question,  we  must  fix  the  legal  intent  of 
the  parties,  as  well  as  the  nature  and  extent  of  the  obligation  of  the  notes,  by 
a  reference  to  the  statute.  The  statute  must  be  tested  by  the  constitution  applied 
to  it  at  the  moment  it  took  effect,  and  with  reference  to  the  operation  it  then 
naght  have  on  rights  vested  by  existing  contracts,  and  if  it  be  found  then  free 
Crom  cc«istituti<mal  objection,  parties  about  to  contract  cannot  know  it  to  be 
unconstitutional. 

In  the  case  of  Mek>n  v.  Fitzjames,  (1  J3o».  Bui.  143)  in  which  it  was  deter, 
sained  that  a  contract  madeinFrance  should  be  construed  by  the  laws  of  thai 
country,  and  that  the  defendant  was  not  bound  by  the  mere  words  of  fbe 
contract,  but  might  shew  how  it  would  be  considered  in  France.    Judatie« 


1  HAMMOND,  24S.  lU 

liooke  says,  *Hf  the  law  of  France  has  said  that  a  person  shall  net  he  Kahle  <m 
such  a  contract^  it  is  the  same  as  if  the  law  of  France  had  been  inserted  in  t^ 
contract,^*  The  plain  import  of  thU  language  is,  that  contracts  must  be  ex- 
pounded according  to  the  laws  in  force  at  the  time  they  were  made;  and  that 
the  parties  are  as  much  bound  by  a  provision  contained  in  a  law,  as  if  that 
proviaion  had  been  inserted  in,  and  formed  a  part  of  the  contract. 

On  the  whole,  from  the  view  now  taken  of  the  subject,  we  are  led  to  concludoi 
that  the  case  before  us  differs  materially  from  the  cases  of  Sturges  v.  Crown* 
inshield,  and  McMillen  o.  McNeil,  and  that  it  ccomot  be  considered  as  settled  by 
their  authority — ^that  this  court,  therefore,  must  decide  according  to  their  own 
construction  of  the  constitution.  That  the  statute  Of  Maryland,  being  confined 
in  its  operation  to  after  contracts  made  within  that  state,  does  not  interfere  with 
Che  constitution,  and  that  the  defendant  was,  by  the  operation  of  that  statute, 
discharged  from  the  payment  of  the  notes  on  which  the  present  suit  is  fouBded. 


LESSEE  OF  LINDSLEY  v.  COATS. 

IN  BANK,  1833. 

A  coBVBjanee  of  ml  oftats  by  exchange  is  invalid. 

TtM  ttkdent  eommoa  law  conveyances,  as  such,  have  nvm  been  adopted  m  this  itatt . 

Before  the  statute  of  frauds,  title  to  real  estate  could  not  be  acquired  by  paroL 

This  was  an  action  of  eiectment,  tried  before  the  Supreme  Court,  in  Atbtna 
county,  1823,  upon  an  appeal  by  the  defendant  from  a  verdict  and  judgmaot 
rendered  against  him  in  the  Common  Pleas. 

The  facts  of  the  case  were  these*  The  defendant,  and  one  Timothy  WiU 
kins,  under  whom  the  lessor  of  the  plaintiff  derived  title,  were  owners  of  leaset 
for  ninety  •nine  years  renewable  forever,  of  part  of  the  college  lands,  in  Athens 
county.  In  the  year  1807,  the  defendant.  Coats,  and  Timothy  Wilkins,  agreed 
by  parol  to  exchange  the  lands  they  owned,  and  each  gave  up  to  the  other 
poasession  according  to  the  agreement.  Coats  had  remained  in  possession  of 
the  premises  thus  obtained  by  exchange,  which  are  the  same  for  which  the  suit 
is  brought,  ever  since.  It  was  part  of  the  contract,  that  deeds  should  be  exe« 
cttted  between  them,  but  it  was  never  done. — Upon  the  trial,  in  the  Suprenaa 
Court  sitting  in  Athens  county,  the  plaintiff  relied  upon  the  legal  title.  The 
defendant  gave  evidence  of  the  contract  of  exchange,  and  the  possession  ac- 
quired under  it.  The  court,  judges  Pease  and  Sherman,  chai^ged  the  jury  that 
the  agreement  by  parol,  and  the  possession  acquired  under  it,  could  not  be  set 
up  at  law  to  defeat  the  legal  title  of  the  plaintiff.  A  verdict  was  found  for  tbm 
plaintiff.  The  defendant  moved  for  a  new  trial,  upon  the  ground  of  Jorisdio- 
tion,  and  this  motion  was  reserved  for  decision  by  all  the  ji 


IhMiig  in  support  ofthe  motion. 
By  the  Court. 

The  lessor  of  the  plaintiff  produced  a  regulartide  to  the  lands  in  controvert 
•y,  firom  Ite  tFnrversity  at  Athens,  under  whom  the  same  was  held. 

The  defendant  gave  evidence,  that  in  the  year  1807,  (anterior  to  the  enact- 
^•iit  of  th©  statute  of  frauds,)  an  agreement  by  parol,  was  entered  into  by  him 
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and  one  Timothy  Wilkinsy  the  then  owner  of  the  lands  in  dispute;  and  through 
whom  the  plaintiff  deduces  title  to  exchange  the  same  for  lands  of  the  defendant, 
also  held  under  the  University,  situate  in  the  same  county;  and  that  each  party 
to  the  contract  went  into  possession  of  the  lands  so  obtained  by  exchange.  The 
court  instructed  the  jury,  that  the  parol  exchange  accompanied  with  possession 
did  not  rest  in  the  defendant  the  legal  estate  in  the  land.  A  new  trial  is  sought 
for,  on  the  ground  that  this  direction  was  incorrect.  It  is  contended  by  the 
defendant,  that  at  common  law,  a  parol  exchange  of  lands  situate  in  the  same 
county,  accompanied  with  possession,  transfers  the  legal  estate  without  livery 
of  seizin;  and  that  at  the  time  when  this  exchange  was  made,  there  was  no 
statute  law  of  the  state  requiring  contract  of  or  concerning  lands  to  be  in  wri- 
ting. 

By  the  common  law,  a  parol  exchange  of  lands  situate  in  the  same  county, 
was  good,  provided  each  party  went  into  possession  of  the  lands  acquired  by 
such  exchange;  but  if  the  lands  were  situate  in  different  counties,  or  either 
party  died  before  going  into  possession,  such  parol  exchange  was  void.  (Shep. 
Tottch,  294.  Lit.  Sec,  51,  52,  and  62.)  Nor  was  livery  of  seizin  necessary  to 
perfect  such  exchange;  for  each  had  already  corporal  possession  of  his  land. 

This  was  one  of  the  ancient  common  law  modes  of  transferring  real  estate, 
adopted  at  a  time  when  writing  was  practised  or  understood,  but  by  few  indi- 
viduals. 

It  has  been  repeatedly  determined  by  the  courts  of  this  state  that  they  will 
adopt  the  principles  of  the  common  law  as  the  rules  of  decision,  so  far  only  as 
those  principles  are  adapted  to  our  circumstances,  state  of  society,  aud  form  of 
government.  In  no  instance  have  the  ancient  common  law  modes  of  convey, 
ance,  as  such,  been  adopted  in  this  state;  and  long  anterior  to  the  settlement  of 
this  country,  they  had  given  way  to  the  comparatively  modem  mode  of  assu. 
ranee  by  deeds  of  lease  and  release,  bargain  and  sale,  &c. — There  is  nothing 
in  our  circumstances  or  state  of  society,  that  would  seem  to  require  the  adop. 
tion  of  a  principle  so  pregnant  with  mischief  as  that  the  title  to  real  estate 
might  rest  in  and  be  evidenced  by  parol  only. 

The  policy  of  all  our  laws  respecting  lands,  is  opposed  to  such  a  principle. 
Without  attempting  to  enumerate  the  different  acts  of  the  legislature  applicable 
to  this  subject,  it  may  be  said,  that  from  the  first  organization  of  the  government 
to  the  present  time,  it  has  been  the  policy  of  our  laws  that  the  title  to  real 
estate  should  be  matter  of  record,  subject  to  the  inspection  of  every  individual 
interested.  The  uniform  custom  of  giving  and  receiving  deeds  upon  all  sales 
and  transfers  of  real  estate,  has  been  in  accordance  with  this  policy;  and  this 
is  believed  to  be  the  first  instance  in  which  an  attempt  has  been  made  to  sustain 
a  legal  title  to  lands  resting  only  in  a  parol  contract. 

The  policy  of  law,  the  custom  of  our  country,  the  danger  of  perjury,  and  the 
many  inconveniences  that  must  necessarily  result  from  the  establishment  of  the 
principle  contended  for  by  the  defendant,  would,  in  the  absence  of  all  legisla- 
live  provision  upon  the  subject,  require  us  to  declare,  that  the  exchange  claimed 
by  the  defendant,  did  not  transfer  to  him  the  legal  title  to  the  land  in  oontro. 
versy;  and  that  no  contract  evidenced  only  by  parol,  though  accompanied  with 
possession  or  livery  of  seizin,  would  vest  in  the  purchaser,  a  legal  estate  in,  or 
legal  title  to  lands. 
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The  court,  however,  do  not  deem  it  necessary  to  determine  this  cause  upon 
the  principles  of  the  common  law,  as  applicable  to  our  circumstances  and  state 
of  society;  as  we  are  of  opinion,  that  at  the  time  when  the  exchange  relied  on 
in  this  case  took  place,  there  were  statutory  provisions  in  force,  regulating  the 
conveyance  of  real  estate. 

The  ordinance  for  the  government  of  the  territory  of  the  United  States,  north 
west  of  the  river  Ohio,  passed  July  13,  1787,  afler  providing  that  the  governor 
^and  judges  shall  adopt  such  laws  of  the  original  states  as  they  may  deem  best 
suited  to  the  circumstances  of  the  district,  subject  to  the  approval  of  Congress, 
provides,  *^that  until  the  governor  and  judges  shall  adopt  laws,  real  estates  may 
be  conveyed  by  lease  and  release  or  bargain  and  sale,  signed,  sealed  and  deliv- 
ered by  the  person,  being  of  full  age,  in  whom  the  estate  may  lie,  and  attested 
by  two  witnesses." 

The  ordinance  provides  for  the  conveyance  of  real  estates,  and  points  out 
the  manner  in  which  such  conveyances  may  be  made  by  deed  duly  executed,, 
thereby  clearly  excluding  all  parol  conveyances  of  land,  under  whatever  cir- 
cumstances they  may  be  made,  or  with  whatever  solemnities  attended — expres- 
sio  utUus  est  exclusio  aUerius*  It  evidently  was  not  the  intention  of  Congress 
merely  to  legalize  those  modes  of  conveyance  which  are  mentioned  in  the 
ordinance,  leaving  it  at  the  option  of  owners  of  real  estate  within  the  territory, 
upon  the  sale  of  their  lands,  to  convey  the  same  either  by  the  ancient  com  mon 
law  mode  of  feofiment,  with  livery  of  seizin,  or  by  deed  duly  executed;  but  to 
provide  that  every  conventional  transfer  of  real  estate  by  vendor  to  vendee, 
should  be  evidenced  only  by  deed.  And  this  opinion  is  strengthened  by  the 
provision  of  the  ordinance  that  "personal  property  may  be  transferred  by  deliv- 
ery,** and  by  the  clause  saving  to  the  French  and  Canadian  inhabitants  in  cer- 
tain parts  of  the  territory,  "their  laws  and  customs  now  in  force  among  them, 
relative  to  the  descent  and  conveyance  of  property." 

The  governor  and  judges,  in  1795,  executed  the  powers  vested  in  them  by 
the  ordinance,  and  adopted  a  law  directing  the  manner  of  executing,  proving 
and  acknowledging  deeds,  as  well  as  providing  for  recording  them.  In  1802 
the  territorial  legislature  made  further  provisions  upon  this  subject,  and  gave 
efiect  to  deeds  for  lands  in  the  territory  where  such  deeds  were  made  out  of  the 
state,  but  executed  and  proved  or  acknowledged  in  the  manner  prescribed  by 
the  laws  of  the  state  where  made,  and  recorded  in  the  county  where  the  land 
lies. 

The  provisions  of  these  laws  are  substantially  enacted  in  the  act  of  1805, 
which  provides  for  the  whole  subject  of  executing,  acknowledging,  proving 
and  recording  deeds,  and  directs,  among  other  things,  that  the  deed  shall  be 
recorded  in  the  county  where  the  land  lies. 

None  of  these  acts  provide,  in  express  terms,  that  land  shall  only  be  conveyed 
by  deed;  but  they  are  all  evidently  framed  on  the  hypothesis  that  real  estate 
cannot  be  transferred  by  parol.  The  latter  act  contains  many  provisions  which 
can  be  neither  literally  npr  substantially  complied  with,  if  a  parol  conveyance 
be  effectual  in  law  to  vest  a  legal  estate.  Such  (for  exar^ple)  is  the  provision 
that  conveyances,  whereby  any  lands,  tenements  or  hereditaments  shall  be 
affected  in  law  or  in  any  manner  incumbered,  shall  be  recorded.  It  is  claimed 
that  the  exchange  proved  in  this  case,  accompanied  as  it  was  with  possessien. 
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amounts  to  a  conveyance  of  the  estate  in  the  lands  exchanged;  and  if  it  cav 
have  any  legal  efiect,  it  must  be  as  a  conveyance  of  the  estate,  and,  as  such, 
must,  by  the  positive  enactment  of  the  statute,  be  recorded.  Yet  it  is,  in  its 
yory  nature,  incapable  of  being  recorded. 

The  care  of  the  legislature,  in  providing  in  each  county  an  officer  for  the 
recording  of  deeds  of  real  estate,  in  providing  for  the  formal  execution  of  such 
deeds,  and  in  requiring  them  to  bo  acknowledged  before  some  judicial  officer,  is 
idle  and  vain,  if  a  mere  parol  conveyance,  necessarily  unaccompanied  with 
these  formalities,  will  vest  in  the  purchaser  a  valid  legal  estate. 
.    Admitting,  then,  as  contended  lor  by  the  defendant,  that  that  part  of  the  or- 
dinance which  points  out  the  mode  of  conveying  real  estate,  had  ceased  to  be 
effectual  by  the  act  of  the  governor  and  judges  of  1795,  made  in  pari  materia^ 
being  a  substantial  compliance  with  the  provision  which  limits  its  duration  to 
the  time  of  the  governor  and  judges'  adopting  of  laws,— yet  its  provisions  are 
substantially  re-enacted  in  the  act  of  1805,  which  was  in  force  when  this  ex. 
change  of  lands  was  made*     The  ordinance  was  the  first  of  a  series  of  legisla- 
tive acts  respecting  the  transfer  of  real  estate,  and  its  provisions,  with  little 
variation,  have  been  incorporated  into  all  subsequent  statutes.   We  are  satisfied 
that,  upon  a  fair  construction  of  the  legislative  acts  in  force  at  the  time  the  parol 
exchange,  relied  upon  by  the  defendant,  was  made,  no  conveyance  would  pass 
a  valid  legal  title  to  real  estate,  except  such  conveyance  were  by  deed*     If  the 
defendant  acquired  any  interest  in  the  land  in  dispute,  by  the  exchange  with 
Wilktns,  it  is  an  equitable  and  not  a  legal  interest,  and  his  right  must  be  asserted 
in  a  different  manner  and  before  another  tribunal.    It  cannot  avail  him  as  a 
defence  in  the  action  of  ejectment,  when  the  legal  title  to  the  land  in  contro- 
versy is  in  the  lessor  of  the  plaintiff. 

The  motion  for  a  new  trial  must  be  overruled. 


WILBER  V.  PAINE. 

JuDOM  HITCHCOCK  and  BURNET. 

1824. 


A  party  in  ponession  of  land  under  a  peurol  contract  may  maintain  trespass  against  the  owner. 
Poftesiion  given  under  a  parol  contract  for  leasing  lands,  and  performaace  by  the  lessee  tsdtsk  the 
case  out  of  ttie  statute  of  frauds. 

The  facts  were  these.  The  defendant  in  error  made  a  parol  contract  with 
one  £•  Shearer,  that  he  (Shearer)  should  clear  and  fence  a  certain  lot  of  ground, 
in  consideraticoi  of  which,  he  should  be  permitted  to  raise  on  the  premises,  a 
etoj^  of  com.  Shearer,  in  pursuance  of  the  contract,  took  possessicm  c^  the 
lot,  cleared  and  fenced  it,  and  raised  lus  crop;  but  before  it  was  gathered,  ho 
seld  it  to  the  plaintifl^  Wilber«  for  a  valuable  consideration,  and  authorised  him 
to  gather  and  remq^e  it.  Notice  of  this  sale  was  given  to  Paine,  who  after- 
wards  weaX  on  the  premises,  gathered  the  com,  removed  it,  and  convterteddt  to 
his  o^vn  USB,  for  which  this  a&t  of  trespass  was  brought. 

Tbedeclavation  contains  two  coonts.    The  first  is  laid  with  a  fuare  tlawnm 
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fregiU  Tlio  second  with  an  eaBportavU  only.  Plea  not  Guilty — ^The  court  of 
Common  Pleas,  (the  President  dissenting)  decided,  that  the  cage  was  within  the 
statute  of  frauds  and  perjuries,  and  gave  judgment  against  the  plaintiff  below, 
to  reverse  which  this  writ  of  error  was  brought. 

Dmglassj  for  the  plaintiflF  in  error.    Brushy  for  the  defendant. 

By  the.  Coukt. 

The  objection  to  the  form  of  the  action  cannot  be  maintained.  The  nature 
and  object  of  the  contract  required,  that  Shearer  should  be  put  into  possession 
of  the  lot,  which  appears  clearly  to  have  been  the  fact.  The  sale  by  Shearer 
to  Wilber,  transferred  all  his  right  in  the  crop,  and  if  the  contract  had  contained 
no  stipulation  in  relation  to  the  possession,  it  would  nevertheless  have  transferred 
that  right,  as  far  as  was  necessary  to  protect,  gather,  and  remove  the  crop; 
which  could  not  have  been  done  without  an  entry  on  the  premises.  The  sale 
9f  a  growing  crop,  without  the  right  of  entering  on  the  premises,  upon  which  it 
is  growing,  would  be  of  no  avail.  The  contract  would  be  a  perfect  nullity.  As 
Shearer's  right  of  possession,  by  the  terms  of  his  contract  with  Paine,  was  to 
terminate  when  the  crop  was  removed,  and  as  the  crop,  with  the  right  of  remov* 
ing  it,  was  sold  to  Wilber,  there  can  be  no  doubt  as  to  the  real  intention  of  the 
parties.  The  possession  passed  with  the  crop.  Shearer  had  no  right  or  interest 
remaining,  and  Paine,  by  entering  and  removing  the  com,  was  a  trespasser. 
As  between  the  parties  to  this  suit,  there  was  no  contract.  Wilber  was  not 
privy  to  the  agreement  with  Paine.  He  entered  by  virtue  of  a  right  derived 
from  Shearer,  and  his  proper  remedy  w^as  trespass.  We  do  not  consider  ii  ne- 
cessary however  to  maintain  this  action,  that  the  plaintiff  should  have  the  full 
and  exclusive  possesion  of  the  premises.  A  possessory  right  under  an  agree- 
ment is  sufficient.  The  grantee  vesiura  terra  or  Tierhagii  terrcBy  may  maintain 
trespass  quare  clausum  fregit  though  he  have  not  the  soil,  Co.  Lit,  4  3.  an 
exclusive  right  of  digging  turf,  is  a  sufficient  interest  in  the  soil,  to  maintain 
trespass.  3  Burr,  1 824.  So  he  who  hss  the  exclusive  right  to  the  herbage  or 
pasture  of  a  close,  may  maintain  trespass  against  the  owner,  or  a  stranger. 
Moore  355;  5  Term  Rep,  329.  So  the  person  entitled  to  the  exclusive  enjoy- 
ment of  a  crop  growing  on  land,  may  maintain  trespass  against  the  owner  of  the 
land,  although  the  agreement  only  authorises  the  cutting  and  carrying  of  it 
away.  6  East  602.  But  in  this  case  Shearer  had  the  entire  and  exclusive 
possession  of  the  lot,  delivered  to  him  under  his  contract  with  Paine,  and  Wilber, 
by  his  agreement  with  Shearer,  succeeded  to  that  possession.  Paine,  therefore, 
had  no  right  to  enter,  till  the  expiration  of  the  term,  which  was  to  continue  till 
the  crop  was  gathered  and  removed. 

But  the  defendant  principally  relies  on  the  fifth  section  of  the  act  for  the 
prevention  of  frauds  and  perjuries,  which  is  in  these  words:  ^<that  no  action 
shall  be  brought,  wheieby  to  charge  the  defendant  on  any  contract,  ibr  the  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in,  or  ccmceming  of  them 
unless  the  agreement,  upon  which  such  action  shall  be  brought,' or  some  memo, 
randum,  or  note  thereof,  shall  be  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person,  thereunto,  by  him  or  her  lawfully  authorised.'' 
As  the  contract  which  gave  rise  to  this  action,  and  on  which  the  plaintiff  biaims 
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the  right  to  sustain  it,  is  for  an  interest  in  land,  it  comes  within  the  operation  of 
the  statute;  and  if  either  party  had  wholly  refused  to  execute  it,  neither  could 
have  sustained  a  bill  for  a  specific  performance;  but  this  court  has  repeatedly 
decided  that  part  performance  may  take  a  case  out  of  the  statute,  and  although 
the  policy  of  such  exceptions  has  been  questioned,  we  are  induced  to  believe, 
that,  if  they  be  admitted  with  caution,  they  have  a  salutary  tendency;  and  that 
they  are  sometimes  necessary  to  prevent  the  statute  from  confirming  and  legal- 
izing the  frauds  it  was  intended  to  suppress.  No  case  has  been  decided  in  this 
court,  from  which  any  general  rule  can  be  inferred,  as  to  the  description  of  part 
performance,  that  will  take  an  agreement  out  of  the  statute.  It  has  been  set- 
tled in  England,  that  payment  of  money  alone  will  not  do  it,  because  by  the 
repayment  of  principal  and  interest,  the  parties  may  be  placed  in  statu  quo;  and 
because  their  statute  has  said,  in  relation  to  goods,  that  payment  of  money  shall 
prevent  its  operation.  This  provision,  existing  in  the  statute,  and  being 
confined  to  one  class  of  cases,  they  infer  the  intention  of  parliament  that  it 
should  not  extend  to  any  other.  In  the  construction  of  our  statute,  this  distinc- 
tion cannot  arise,  because  it  docs  not  exist.  The  statute  does  not  contain  any 
provision  by  which  payment  of  money,  in  any  case,  shall  prevent  its  operation. 
It  is  not  necessary,  however,  to  express  an  opinion  on  this  point,  as  it  is  not 
presented  by  the  case  before  us.  The  circumstance  relied  on  by  the  plaintiff 
in  error,  is,  that  he  was  put  in  possession  of  the  lot,  and  that  he  has  performed 
the  contract  fully  on  his  part.  In  the  case  of  Clinan  v.  Cooke,  Lord  Reddes- 
dale  lays  it  down  as  a  rule,  that  nothing  should  be  considered  as  a  part  perform- 
ance, that  does  not  put  the  party  in  such  a  situation  as  that  it  would  be  a  fraud 
on  him  not  to  perform  the  agreement,  and  cites  a  case  similar  to  the  one  before 
us,  to  illustrate  his  meaning,  and  show  the  propriety  of  the  rule.  In  Foxcraft 
r.  Leister,  (2  Vern.  486,)  it  was  said,  that  the  party  who  had  been  let  into 
possession,  ought  not  to  be  liable  as  a  wrong  doer,  because  he  entered  in  pursu- 
ance of  an  agreement — that  for  the  purpose  of  defending  himself  against  a 
charge  that  might  be  brought  against  him,  parol  evidence  was  admissible, 
and  if  admissible  for  one  purpose,  there  was  no  reason  why  it  should  not  be 
admissible  throughout. 

In  the  Earl  of  Aylesford's  case,  2  Stra.  673,  there  was  a  parol  agreement 
for  a  lease  of  twenty-one  years.  The  lessee  had  entered  and  enjoyed  for  a 
part  of  the  term;  and  then  the  Earl  brought  a  bill  to  oblige  him  to  execute  a  lease 
for  the  residue  of  the  term.  The  lessee  pleaded  the  statute,  which  was  overruled, 
because  the  agreement  had  in  part  been  carried  into  execution. 

The  cases  cited  from  1  L.  Ray.  1 1  East.  1  Bos.  and  Pul.  and  3  Day,  might 
be  in  point  in  a  case  between  Wilber  and  Shearer,  but  as  between  these  parties^ 
we  do  not  see  their  application. 

It  has  frequently  been  held,  on  the  circuit,  that  the  delivery  of  possession,  on 
a  parol  agreement,  was  sufficient  to  take  it  out  of  the  statute,  and  we  see  no 
reason  to  reverse  the  rule,  or  to  reject  the  principle  on  which  it  is  founded. — 
When  the  existence  of  a  contract,  is  evidenced  by  a  change  of  possession,  which 
must  result  from  the  joint  act  of  the  parties,  the  mischief  intended  to  be  reme- 
died  by  the  Statute,  is  scarcely  to  be  apprehended.  The  fact,  as  far  as  it  goes^ 
is  as  satisfactory  evidence  of  the  existence  of  a  contract,  as  a  memorandum  in 
writing  could  be,  and  it  may  be  added,  that  under  such  circumstances,  toanforce 
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the  stafttttey  and  leave  the  party  who  haa  been  put  into  powcwiott,  by  virtue  of 
an  agreem^Eity  to  be  treated  as  a  wrong  doer,  would  not  only  be  repugnant  to 
jufltioey  but  would  make  the  statute  a  shield  and  protection  for  injustice. 

In  giving  a  construction  to  any  statute,  the  court  must  consider  its  policy, 
and  give  it  such  an  interpretation,  as  may  appear  best  calculated  to  advance  its 
object  by  effectuating  die  design  of  the  legislature.  The  great  object  of  the  stati 
ute  in  question,  is  clearly  expressed  in  the  title  prefixed  to  it.  It  is  for  the 
prevention  of  frauds  and  perjuries.  It  is  not  therefore  to  be  presumed  that  it 
was  intended,  in  any  instcuice,  to  pncourage  fraud,  and  we  may  infer,  that  any 
CQDstruction  which  would  have  a  certain  tendency  to  do  so,  would  counteract 
the  design  of  the  legislature,  by  advancing  the  mischief  intended  to  be  prevented. 
Most  of  the  decisions  restricting  the  statute,  29  Charles  2d,  and  taking  cases 
out  of  its  operation  that  might  be  brought  within  it,  by  a  literal  construction  of 
its  terms,  have  been  made  on  the  same  principle,  as  for  example:  although  the 
statute  requires  that  all  contracts  for  the  sale  of  lands,  should  be  in  writing,  yet 
defendants  in  equity  have  been,  and  are  permitted  to  introduce  parol  evidence, 
varying  or  discharging  such  contracts,  or  for  the  purpose  of  avoiding  them  for 
firaud,  accident,  or  mistake,  notwithstanding  they  are  for  the  sale  of  land. 

The  reason  commonly  assigned,  in  support  of  these  cases  is,  that  the  statute 
is  intended  for  the  benefit  of  the  party  to  be  charged,  yet  it  is  easy  to  perceive 
that  the  decisions  may  be  ascribed  to  the  license  of  construction  before  referred 
to,  and  that  they  depend  on  the  same  principle,  that  the  contract,  as  it  appears 
m  writing,  cannot  be  enforced,  without  a  fraud  on  the  defendant.  In  the  case 
before  us,  we  cannot  forbear  to  enforce  the  contract,  without  sanctioning  a  fraud 
<Hi  the  plaintiff.  It  is  also  the  constant  practice,  to  permit  a  complainant  to 
vary  lus  written  contract,  by  parol,  if  he  can  make  out  a  clear  case  of  fraud, 
such  an  one  as  in  the  language  of  Lord  Thurlow,  <*comes  among  the  string  of 
cases  where  it  is  considered  a  fraud  upon  the  rule  of  law." 

Such  cases  as  these,  and  such  as  are  founded  on  the  fact  of  part  perform* 
ance,  shew  it  to  be  the  impression  of  Courts  in  Great  Britain,  and  in  this 
country,  that  for  the  due  administration  of  justice,  it  is  necessary,  by  the  use 
of  a  sound  legal  discretion,  so  to  interpret  statutes,  as  to  advance  the  remedy 
and  suppress  the  mischief. 

On  this  principle,  we  have  decided,  that  a  parol  lease  of  a  farm,  for  one  yeaTf 
afler  the  lessee  had  been  put  into  possession,  was  valid,  and  that  the  tenant  might 
defend  his  possession,  against  his  landlord,  as  well  as  against  a  stranger.  In 
the  case  now  before  us  Shearer  was  not  only  put  into  possession,  but  was  per* 
mitted  quietly  to  occupy  till  he  made  all  the  improvements  that  were  agreed 
upon  as  a  substitute  for  the  rent,  and  until  he  had  raised  his  crop  and  sold  it  to 
ihe  plaintiff  for  a  valuable  consideration,  then  the  defbndant  entered,  and  re« 
moved  the  crop,  on  the  ground  that  his  contract  was  void,  and  to  protect  himself 
in  this  act  <^  fraud,  he  sets  up  the  statute  against  fraud.  We  have  np  hesitation 
in  saying  that  the  defence  attempted  is  against  conscience,  and  that  the  facts  in 

ibis  case,  take  it  out  of  the  statute. 
The  judgment  of  the  Court  below,  therefore,  must  be  reversed. 
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JuxxsKB  PEASE  AMD  BURNET. 
1824. 

Truit  etlattt  ate  not  li4bl«  to  judsmeau  rendared  agAintt  the  trustot.  Thui  land  wkich  has 
been  bona  fidt  aold,  but  not  convoyed,  is  not  liable  to  aiubiequent  judgment  acaintt  the  Teador . 

A  eale  upon  execution  may  be  itayed  by  Injunction.  A  defendant  if  not  pennitted  to  aniver 
without  affidavit  of  merits,  after  a  demurrer  has  been  overruled . 

The  facts  alledged  in  the  bill  were  these.  That  one  John  Lay,  being' owner 
and  proprietor,  and  vested  with  the  legal  title  to  a  certain  tract  of  land,  in  the 
county  of  Ashtabula,  contracted  to  sell  it  to  one  Harman.  That  in  July  1818, 
Harman,  not  having  received  a  legal  title,  sold  all  his  right  and  interest  in  the 
land,  bona  fide,  and  for  a  valuable  consideration,  to  the  complainant,  Manley. 
That  in  November  following,  tho  defendants  recovered  a  judgment  at  law, 
against  Harman.  That  Lay,  after  the  recovering  of  this  judgment,  conveyed 
tho  land  in  question,  to  Harman,  who  conveyed  the  same  in  April,  1820,  to 
Manley,  the  complainant,  according  to  his  contract.  That  in  June,  1823,  the 
defendant  sued  out  execution  on  their  judgment  against  Harman,  and  caused  it 
to  be  levied  on  the  same  tract  of  land,  and  that  they  were  proceeding  to  sell  it. 

The  prayer  of  the  bill  is,  to  be  relieved  from  the  executicm  and  to  bo  quieted 
in  the  possession  and  title. 

The  defendants  demurred  on  the  ground,  that  the  matter  stated  in  the  bill  did 
not  entitle  the  complainant  to  the  relief  prayed  for. 

The  question  discussed  at  the  bar  and  submitted  to  the  court  was,  whether 
the  judgment  against  Harman  was  a  lien  on  the  land,  and  authorized  the  defen. 
dants  to  proceed  and  sell  it  in  satisfaction  of  their  debt,  as  the  legal  title  had 
been  vested  in  Harman,  after  the  rendition  of  the  judgment. 

•    £y  |A«  CouBT. 

We  are  decidedly  of  opinion  that  the  land  in  question  is  not  affected  by  the 
lien  of  the  judgment,  although  the  legal  title  was  vested  in  Harman  subsequent 
to  the  judgment.  After  Lay  had  sold  this  land  to  Harman,  he  held  the  title  in 
trust  for  him,  and  the  land  ceased  to  be  liable  for  the  debts  of  Lay.  After  tho 
sale  to  Manley  the  trust  inured  to  his  benefit,  and  Lay  became  his  trustee,  so 
that  the  land  was  not  liable  to  the  debts  either  of  Lay,  or  Harman.  There  was 
no  necessity  of  passing  the  title  through  Harman,  the  deed  might  have  been 
madok  direct  to  the  complainant  but  as  it  is,  his  equitable  rights  are  not  affected 
by  the  course  pursued,  for  the  moment  the  title  vested  in  Harman,  he  was 
seized  in  tru^t  for, Manley,  cuid  had  he  conveyed  the  title  to  a  third  person,  for 
a  valuable  consideration,  with  notice,  the  lands  would  have  continued  charge- 
able with  the  trust,  and  equity  would  have  decreed  the  title  to  the  complainant. 

It  would  be  productive  of  much  mischief  and  injustice,  to  make  trust  estates 
liable  to  judgments  against  the  trustee.  Such  a  principle  aever  has  been,  and 
we  trust  never  will  be  recognized  in  this  state.    From  the  moment  Hannaa 
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contracted,  in  good  faith,  to  sell  the  l^id  to  Manloy,  for  an  adequate  consider, 
ation,  he  became  a  trustee  for  Manley,  and  the  land  ceased  to  be  liable  for  hi^ 
debts  on  after  acquired  judgments.  It  then  became  liable  in  equity  to  the 
debts  of  Manley,  and  the  purchase  money,  if  any  part  of  it  remained  unpaid, 
migbt  be  reached  in  the  same  way,  by  the  creditors  of  Harman. 

The  Demurrer  must  be  overruled. 

The  defendants  then  moved  for  leave  to  answer,  but  not  having  produced  an 
affidavit  of  merits  and  that  the  demurrer  was  not  filed  for  delay,  as  the  statute 
requires,  the  court  were  on  the  point  of  overruling  the  application,  when  by 
consent  of  the  complainant,  defendants  were  permitted  to  file  their  answers. 


SPENCER,  Treasurer,  v.  BROCKWAY. 
Judges  PEASE  Ain>  BURNET. 

1824. 

A  nster  state  may  sue  in  the  courts  of  Ohio. 

Judgnents  regulaily  obtained  in  other  states,  against  defeddants  who  hftve  been  served  with  pro- 
cess, or  have  othetwise  ap|)eaied  and  iiad  an  opportunity  of  making  a  defeacoi  are  to  be  received  as 
coBcIusiye  evidence,  and  no  rc-exaxnination  of  the  grounds  on  which  they  are  rendered  can  be  per- 
mitted ;  but  when  the  defendsuit  has  not  been  served  with  process,  or  had  an  opportunity  of  making 
his  defence,  it  seems  the  record  is  considered  only  prima  facie  evidence,  and  may  be  impeached.— 
If  an  action  on  the  case  be  brought  on  a  judgment  fiom  a  sister  state,  a  liability  and  breach  must  be 
sTcrrsd. 

The  plaintiff  describes  himself,  as  treasurer  of  the  state  of  CJonnecticut,  and 
successor  in  oflace,  to  Andrew  Kingsbury,  late  treasurer  of  that  state.  The 
declaration  contains  two  counts.  The  first  states,  that  a  suit  was  commenced 
in  the  Supreme  Court  of  the  state  of  Connecticut,  wherein  Andrew  Kingsbury, 
treasurer  of  the  state  of  Connecticut,  was  plaintiff,  and  Elias  Brockway  was 
defendant,  on  a  bond  of  recognizance,  made  by  the  said  Elias  to  the  said  An- 
drew,  as  treasurer  aforesaid,  and  that  such  proceedings  were  had  that  the  said 
court  rendered  judgment  in  favor  of  the  said  Andrew,  against  the  said  Elias,  for 
the  sum  of  one  hundred  dollars  debt  (or  damage)  and  cos^  taxed  at  $21,90. 

The  second  count  states,  that  there  was  another  suit  at  the  court  aforesaid 
depending  in  favor  of  Andrew  Kingsbury,  treasurer  of  said  state  of  Connecticut. 
That  such  proceedings  were  had,  that  the  said  Elias  being  three  times  solemnly 
called,  came  not,  but  made  default,  and  that  judgment  was  thereupon  rendered, 
that  the  said  Andrew  recover  of  the  said  Elias  the  sum  of  one  hundred  dollar^ 
(debt  or  damage)  and  cost,  taxed  at  21,90,  which  judgment  remained  in  full 
force,  &c.  by  reason  whereof,  the  said  Elias  became  liable  to  pay  the  said  An- 
drew, treasurer,  &c.  and  being  liable  in  consideration  thereof  undertook,  <fec. 
that  the  said  Elias  did  not  pay,  &c.  to  the  defendants,  damage  $350. 

The  defendant  demurred  to  each  count  of  the  declaration  separately,  and  the 
plaintiff  joined  in  demurrer. 

The  defendant  craved  oyer,  and  set  out  the  records  of  both  judgments,  from 
which  it  appeared,  that  they  were  recovered  on  two  forfeited  recognizances, 
taken  in  consequence  of  an  alleged  violation  of  the  penal  laws  of  that  state^^aiid 
that  the  defendant  was  in  court,  by  his  counsel,  when  his  default  was  entered, 
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and  that  cm  hia  application^  the  court  exerclaed  thair  chanoarjr  power  hj  re- 
ducing the  eum  from  #200  to  #100  on  each  recognizance* 

¥FM^  in  aopport  of  the  demorrer. 

By  the  Coust. 

We  do  not  discover  any  reaaon  why  the  state  of  Connecticut  should  he  pro- 
mhited  from  prosecuting  her  just  claims,  in  the  courts  of  this  state.  There  is 
not  any  thing  in  the  constitution,  or  laws  of  Ohio,  that  requires  such  a  prohibi- 
tion, nor  do  we  believe  that  it  is  necessary,  or  that  it  would  be  expedient;  but 
if  the  position  could  be  supported,  it  would  not  apply  in  this  case,  because  the 
suit  is  brought  in  the  name  of  an  individual,  and  not  in  the  name  of  the  state, 
and  it  cannot  be  a  matter  of  any  importance,  lor  whose  use  the  money  is  reco. 
vered. 

The  second  objection  is  equally  groundless.  There  is  nothing  in  the  declara- 
tion from  which  it  can  be  inferred,  that  the  object  of  this  suit  is  to  enforce  the 
penal  laws  of  the  state  of  Connecticut.  If  the  defendant  had  a  right  to  crave 
oyer,  and  if  it  were  proper  to  look  into  the  transcripts,  it  would  be  found  that 
those  laws,  as  far  as  this  demand  is  connected  with  them,  have  been  enforced, 
in  the  courts  of  that  state. 

The  suit  is  for  the  recovery  of  a  sum  of  money.  It  is  founded  on  judgments 
obtained  in  the  Supreme  Court  of  the  state  of  Connecticut,  and  not  on  the  penal 
laws  of  that  state.     The  objection,  therefore,  cannot  be  sustained. 

The  third  ground  of  demurrer,  leads  to  the  enquiry,  how  far  judgments  reco- 
vered in  sister  states,  are  to  be  regarded  in  this  state.  This  court  has  often 
decided,  that  judgments  regularly  obtained  in  other  states,  against  defendants 
who  have  been  served  with  process,  or  have  otherwise  appeared,  and  had  an 
opportunity  of  making  a  defence,  are  to  be  received  as  conclusive  evidence, 
and  that  no  re-examination  of  the  grounds  on  which  they  were  rendered  can 
be  permitted.  We  believe  this  to  be  the  true  construction  of  that  section  in  the 
constitution  of  the  United  States,  which  requires  that  <<full  faith  and  credit  shall 
be  given,  in  each  state,  to  the  public  acta,  records  and  judicial  proceedings  of 
every  other  state,"  and  of  the  act  of  Congress,  in  pursuance  thereof,  which  re- 
quires that  they  shall  have  such  faith  and  credit  given  to  them,  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage,  in  the  courts  of  the 
states,  from  whence  the  said  records  are,  or  shall  be  taken."  The  faith  and 
credit  here  spoken  of,  requires  us  to  admit,  not  only  that  there  is  a  record,  and 
that  it  is  what  it  purports  to  be,  but  also  that  it  is  just;  that  the  money  awarded 
to  the  plaintiff,  i$  legally  due,  and  that  he  has  a  right  to  recover  it,  without  a 
re-investigation  of  his  claim.  Such  is  the  effect  of  the  faith  and  credit,  given 
to  it  in  the  state,  from  whence  it  came,  and  such  must  be  its  effect  here,  or  like 
causes  do  not  produce  like  effects. 

Had  a  suit  been  commenced  on  this  record  in  the  state  of  Connecticut,  the 
defendant  could  not  have  questioned  its  correctness,  in  consequence  of  the  faith 
and  credit  given  to  it  in  the  courts  of  that  state,  and  the  same  degree  of  faith 
and  credit  must  produce  the  same  results  here.  We  are  aware  that  a  differwt 
opinion  has  been  given,  in  some  of  the  states.  In  Massachusetts  and  New 
York,  it  has  been  decided,  that  judgments  obtained  in  other  states,  are  only 
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prima  ftteie  eviikiiee«  and  that  the  defendant,  in  a  suit  brought  on  such  a  judg« 
ment  may  impeach  the  justice  of  it.  But  it  appears  to  us,  that  the  provision  in 
the  constitution  extends  farther,  and  embraces  the  effect,  as  well  as  the  admis- 
sibility of  the  record.  Such  a  provision  would  seem  to  be  of  but  little  use,  if  it 
merely  required  the  record  to  be  acknowledged,  and  received  in  evidence,  and 
left  its  operation  as  it  stood  at  common  law. 

In  cases  where  both  parties  have  been  before  the  court,  and  have  had  an  op- 
portunity  of  being  heard,  it  does  not  require  the  exercise  of  an  unreasonable 
degree  of  confidence,  to  conclude,  that  justice  has  been  done;  but  where  the 
defendant  has  not  been  served  with  process,  or  had  an  opportunity  of  making 
his  defence,  the  conclusion  may  be  different.  In  such  cases  we  have  considered 
the  record  as  prima  facie  evidence,  and  permitted  the  defendant  to  impeach  its 
justice,  because  it  shews  on  its  face,  that  the  merits,  on  his  side,  have  not  been 
heard,  and  because  it  would  not  only  be  deciding  without  evidence,  but  pre- 
suming  against  probability,  to  take  the  judgment  under  such  circumstances,  as 
conclusive  evidence,  that  the  merits  have  been  fully  heard  on  both  sides.  In 
the  state  of  New  York,  it  has  been  decided  that  an  action  cannot  be  maintained 
in  that  state  against  a  person  not  a  resident,  who  has  not  been  served  with  pro- 
cess, or  had  actual  notice,  (5  John*  41,  Kilbum  v.  Woadworih — 8  John.  86, 
JMm«m  V.  Word.)  This  question,  however,  does  not  arise  on  the  demurrer, 
and  it  will  be  unnecessary  to  pursue  it  further. 

The  plaintiff  having  seen  proper  to  treat  these  records  as  foreign  records,  by 
bringing  an  action  on  the  case,  the  question  might  have  been  presented  in  a 
dtfierent  form,  by  another  course  of  pleading,  but  as  the  issue  now  stands,  the 
records  are  to  be  considered  as  conclusive  evidence,  by  the  uniform  course  of 
decision  in  this  court,  and  our  enquiry  must  be  confined  to  the  sufficiency  of  the 
declaraticm. 

The  first  count  is  manifestly  defective.  It  contains  no  averment  of  liability, 
or  promise  of  payment,  or  breach  by  the  defendant.  The  demurrer,  therefore, 
aa  to  tiiat  count,  must  be  sustained.  In  the  second  count,  we  do  not  discover 
any  substantial  defect. 

Judgment  for  the  plaintiff  on  the  second  count. 


McMURTRY  v.  CAMPBELL. 

JuDGis  HITCHCOCK  and  BURNET. 


When  a  lealed  bUt  is  wiigned  and  tuit  brooght  in  the  name  of  the  airignee,  he  must  prove  the 
aengBBent  under  the  plea  of  turn,  t$t  Jadwn^, 

The  facts  were  these:  In  December,  1821,  McMurtry  executed  a  sealed  bill 
to  William  Campbell,  for  sixty  pounds,  of  the  value  of  two  hundred  dollars. 
William  Campbell  assigned  the  bill  to  Matthew  Campbell,  the  defendant,  in 
error,  who  commenced  an  action  of  debt  in  hi^  own  name,  as  assignee,  under 
the  statute.  A  judgment  by  default  was  entered,  and  afterwards  opened,  on 
motioQ  and  leave  was  given  to  plead  iasuably.  The  defendant  filed  the  plea 
of  iMMi  eH  factum  with  a  notice  of  infancy,  and  the  statute  of  limitations, 
Init  unaccompanied  with  an  affidavit.  On  motion  of  the  plaintiff,  the  court 
ordered  the  notice  to  be  stricken  out,  as  incompatible  with  the  terms  on 
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which  the  default  was  opened.  At  the  trial,  the  plaintifT  offered  the  sealed  bill 
in  evidence,  which  was  objected  to,  unless  the  plaintijQT  would  prore  the  hand 
writing  of  the  endorser. 

The  objection  was  overruled,  and  the  bill  read  in  evidence:  without  the  proof 
required,  to  which  the  defendant  took  his  bill  of  exceptions. 

Three  errors  were  assigned.  Ist.  That  the  defendant  had  a  right  to  avail 
himself  of  his  notice  of  infancy ,  and  of  the  statute  of  limitations. 

2d.  That  no  consideration  for  the  assignment,  was  averred  or  proved. 

8d.  That  the  court  permitted  the  bill  to  be  given  in  evidence,  without  proving 
the  assignment,  or  hand  writing  of  the  assignor. 

By  the  Court. 

The  statute  dispensing  with  proof  in  certain  cases  provides,  that  upon  plea  ot 
non  estfoQium  offerod  by  the  person  charged  as  Che  obligor,  or  grantor  of  a  deed 
or  plea  of  non  assumpsit,  or  nU  debet  offered  by  the  person  charged  as  the  ma- 
ker of  any  promissory  note,  it  shall  not  be  necessary  for  the  plaintiff  to  provo 
the  execution  of  the  deed  or  note,  upon  which  ^^ch  suit  is  brought,  unless  the 
party  offering  such  plea,  shall  make  affidavit  of  the  truth  thereof. 

As  this  action  was  brought  against  the  obligor,  or  maker  of  the  sealed  bill 
and  the  plea  of  non  est  factum^  was  not  accompanied  with  an  affidavit,  it  was 
not  necessary  for  the  plaintiff  to  prove  the  execution  of  the  deed,  nor  does  it 
appear  from  the  record,  that  such  proof  was  required.  The  exception  taken 
at  the  trial  was,  that  proof  was  not  required  of  the  assignment,  or  hand  writing 
of  the  assignor.  The  statute  dispenses  with  proof  of  the  execution  of  the  bill; 
but  it  does  not  extend  to  the  assignment.  When  the  bill  was  first  offered,  the 
parties  stood  on  the  same  ground  that  they  would  have  occupied,  if  this  statute 
had  not  been  in  existence^  and  the  plaintiff  had  proved  the  execution  of  the  bill, 
but  that  testimony  alone  would  not  entitle  him  to  recover,  because  it  is  not  only 
necessary  to  show  the  liability  of  the  defendant,  but  also  the  title  of  the 
plaintiff.  The  admission,  or  the  proof  of  the  execution  6f  the  bill,  would 
establish  the  first  point,  but  it  could  not  affect  the  second.  The  plcdntiff  was 
bound  to  show  that  the  right  of  action  had  passed  from  the  obligee  to  himself, 
in  order  to  sustain  the  suit  in  his  own  name,  which  could  not  be  done  with- 
out proving  the  assignment,  by  which  the  statute  passes  the  interest,  together 
with  the  right  of  suing  in  the  name  of  the  assignee. 

As  the  case  appeared  before  the  jury,  the  right  of  the  plaintiff,  and  the  lia- 
bility  of  the  defendant,  stood  as  they  would  have  done,  if  no  assignment  had 
been  made,  or  in  other  words,  a  debt  was  proved  to  be  due  from  the  defendant 
to  William  Campbell,  on  which  proof  Matthew  Campbell  was  permitted  to  re- 
cover. 

As  the  statute  did  not  dispense  with  proof  of  the  assignment  in  this  case,  and 
as  it  was  incumbent  on  the  plaintiS;  not  only  to  prove  the  defendant's  liability, 
but  also  to  show  his  own  title,  the  judgment  must  be  reversed. 

The  opinion  of  the  court  being  for  the  plamtiff  on  this  part  of  the  assignment, 
it  is  unnecessary  to  consider  or  decide  the  other  qucf  tions  that  have  been  discuss, 
ed. 

Judgment  reversed  and  cause  remanded. 
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LESSEE  OF  CUNNINGHAM  ET  AL.  v.  BUCKINGHAM. 

JcDOES  HITCHCOCK  and  Burnett. 

1S24. 

The  omission  to  lecord  a  deed  does  not  render  it  necessarily  void  ai  against  a  subsaqutnt  pui^ 
chaser.  Its  TaUdity  or  invalidity  depends  upon  the  fact  of  noiice  to  the  sabsequeat  puvcbaser, 
whidi  may  be  proved  by'parol. 

Adverse  possession  in  such  a  case  is  not  evidence  of  actual  notice,  yet  it  may  afford  a  strong  pre- 
sumption. 

The  plaintiff  gave  in  evidence  a  deed  from  James  Black  to  Cunningham^ 
one  of  the  lessors,  and  John  Cully,  for  the  lot  in  controversey,  dated  January 
16i  1822.  Consideration  $140.  Also  a  deed  for  the  same  premises,  from 
John  Cully  to  John  W.  Cully,  the  other  lessor. 

The  defendant  then  proved  that  the  lot  in  question  was  levied  on  by  virtue 
of  an  execution,  in  1810,  and  sold  as  the  property  of  James  Black, — ^that 
Schenck  and  Stansbury  became  the  purchasers, — ^that  James  Black,  the  iken 
owner  of  the  loi^  being  satisfied  with  the  sale,  agreed  for  a  small  additional  con- 
sideration, to  execute  a  deed  to  the  purchasers  under  the  sheriff.  He  then  of. 
fered  a  deed  for  the  lot  in  question,  from  James  Black  and  wife,  to  Schenck 
and  Stansbury,  under  whom  he  claimed,  dated  19th  May,  1810.  This^deed 
was  objected  to,  on  the  ground  that  it  had  not  been  recorded  within  six  months 
after  its.  execution,  according  to  the  act  providing  for  the  acknowledgement 
and  recording  of  deeds.  The  clause  of  the  statute  relied  on,  is  in  these  words: 
<*And  if  any  deed  for  the  conveyance  oi  lands,  tenements,  or  hereditaments, 
made  and  executed,  whereby  the  same  shall  be  affected  in  law,  or  in  any  man- 
ner incumbered,  shall  not  be  acknowledged,  or  proved  and  recorded  within  the 
respective  times  allowed,  the  same  shall  be  deemed  fraudulent  against  any 
subsequent  bona  fide  purchaser  or  purchasers,  without  knowledge  of  the  exe* 
ecution  of  such  former  deed  or  conveyance. 

The  court  were  of  opinion,  that  the  omission  to  record  the  deed,  did  not  ne. 
cessarily  destroy  its'validity.  That  it  was  not  an  objection  to  the  deedjtsclf 
but  to  its  efifect  as  evidence  in  the  cause,  and  that  the  objection  might  be  rebut* 
ted  by  parol  testimony.  They,  therefore, overruled  the  objection,  and  the  deed 
was  read  to  the  jury. 

The  defendant  then  called  several  witness  for  the  purpose  of  charging  the 
lessors  of  the  plaintiff  with  notice. 

Mr.  Sf atton,  testified  that,  Cunnningham  and  Cully  were  living  in  flie  town  of 
Newark,  at  the  time  of  the  levy  and  sale — that  the  sale  was  made  near  Mr.  Cul- 
ly's door — ^that  the  sale  and  the  deed  from  Black  to  Schenck  and  Stans- 
bury,  were  generally  known  and  spoken  of  in  the  town — ^that  the^miJting  of  the 
deed  WQsa  subject  of  conversation  for  several  weeks,  and  that  there  were  not  at 
that  time,  more  than  a  dozen  families  residing  in  the  town. 
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Mr.  Johnston,  testified,  that  he  taw  the  therifr't  advertieemeiit;  thai  he  wae 
present  at  the  sale  to  Schenck  and  Stansbury,  and  that  the  circumstaiices  of 
the  sale  were  generally  known  and  spoken  of  in  the  town. 

Judge  Wilson,  testified,  that  he  recollected  the  sale  and  purchase  by  Schenck 
and  Stansbury, — ^that  it  was  notorious  and  cotnmonly  talked  about,  and  so  was 
the  deed  from  Black.    He  understood,  and  he  thinks  it  was  generally  under- 
stood, that  Huston  and  McDougal  were  in  possession  of  the  lot  under  Schenck 
and  Stansbury. 

Mr.  Wright,  testified,  that  he  knew  of  the  sale  at  the  time;  that  it  was  gene- 
rally known  and  talked  of,  and  he  supposed  eyery  body  knew  it. 

Mr.  Van  Buskirk  heard  it  publicly  talked  of,  that  Black  had  given  the  deed 
to  Schenck  and  Stansbury. 

Mr.  Lincoln  lived  in  town  at  the  time  of  the  sale,  which  was  a  notorious 
thing — ^he  supposed  every  body  knew  it.  He  thinks,  from  the  conversatioa  on 
the  subject,  that  every  person  in  town  must  have  known  it. 

Mr.  Black — ^he  was  at  the  sale,  it  was  generally  known. 

Mr.  Smith,  testified,  that  Cunningham  was  searching  the  records  for  the 
deed. 

Mr.  Evans,  testified,  that  Cunningham  had  told  him  he  had  searched  for  the 
deed. 

The  plaintiffs  then  called  several  witnesses  to  rebut. 

ColiHiel  Davidson,  testified,  that  he  had  heard  a  long  time  back  of  the  sale  to 
Schenck  and  Stansbury — ^that  some  said  there  was  a  deed—that  others  thought 
not. 

Mr.  Obamum,  testified,  that  he  did  not  live  in  town  at  the  time  of  the  sale, 
but  heard  of  it,  and  that  there  was  a  difierence  of  opinion  about  it. 
Mr.  Gillespie  had  heard  of  the  sale  and  purchase. 

Mr.  Elliot  was  in  town,  and  knew  of  the  sale,  but  not  of  the  deed. 
Mr.  McDougal,  testified,  that  he  always  understood  there  was  a  deed  from 
Black  to  the  purchasers,  under  the  sheriff. 

On  this  testimony  the  cause  went  to  the  jury. 

The  plaintiff's  counsel  called  on  the  Court  to  charge  them,  that  it  was  neces- 
sary for  the  defendant  to  prove  that  the  lessors  of  the  plaintiff  had  actual 
notice  of  the  deed  from  Black,  under  which  the  defendant  claimed;  and  that  if 
such  proof  had  not  been  made,  it  would  be  their  duty  to  find  for  the  plaintiff. 

The  court  refused  to  give  the  direction  required;  but  afler  stating  the  case, 
and  summing  up  the  evidence,  informed  them,  that  the  omission  to  record  the 
deed,  did  not  necessarily  render  it  void.  That  its  validity  or  invalidity,  depend- 
ed on  the  fact  of  notice,  which  might  be  proved  by  the  same  description  of 
evidence,  that  is  admitted  in  other  cases.  That  violent  presumption,  or  the 
proof  of  such  facts  as  imply  notice,  was  sufficient,  and  that  if  their  minds  were 
convinced,*by  the  whole  testimony,  that  the  lessors  of  the  plaintiff  had  know- 
ledge of  the  deed,  under  which  the  defendant  claimed,  they  should  be  charged 
with  notice.  That  a  man  was  not  at  liberty  to  shut  his  eyes  against  the  truth, 
and  shelter  himself  under  the  plea  of  ignorance.  That  where  a  fact  conies  to 
his  knowledge,  that  necessarily  puts  him  on  his  guard,  he  is  bound  to  make 
diligent  enquiry,-  and  to  search  for  information  at  the  soiirces,  from  which  it  is 
most  natural  to  expect  it.    That  although  the  adverse  possession  which  existed. 
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in  this  caae,  and  was  known  to  the  plaintiffs,  was  not  evidence  of  actual  notice, 
yet  it  was  a  violent  presumption,  which,  in  connection  with  other  facts,  might 
satisfy  the  mind  of  a  jury.  That  the  cases  under  the  registry  acts  of  Great 
Britain,  cited  at  the  bar,  were  inapplicable,  as  those  acts  do  not  contain  the 
proviso,  that  is  found  in  ours.  They  declare  the  mstrument  absolutely  void, 
and  relief  against  them  can  be  had  only  in  chancery,  on  the  general  principles 
of  equity.  Stricter  proof  is  therefore  required.  The  party  applying  for  relief, 
must  make  out  a  clear  case  of  fraud,  but  our  statutie  provides  relief,  and  the  jury 
is  authorised  to  examme,  and  decide  the  fact,  and  they  must  do  it  according  to 
the  established  rules  of  evidence,  in  ordinary  cases,  at  common  law. 

Verdict  for  the  defendant. 


HARVEY  ET  AL.  v.  BROWN  ET  AL. 

Judges  SHERMAN  and  BURNET. 

1824. 

The  minatn  of  the  daUy  ptoceodingt  of  couits  form  no  pan  of  the  record,  not  can  they  be  con* 
sdered  ai  the  fouDdatioii  of  an  aao^unent  of  enors . 

Such  mioutea,  hosrever,  oog^t  to  be  made  wiUi  the  same  preci«on  as  i«  required  in  the  completa 
ivcard. 

The  facts  of  the  case  were  these.  The  cause  haying  been  called  in  itsordelri 
in  the  CoaoDon  Pleas,  the  defendants  were  defaulted,  and  judgment  ordered  to 
be  entered  against  them.  The  clerk,  in  making  up  the  minutes  of  the  day* 
stated  the  cause,  and  entered  the  order  in  these  words,  *' Judgment,^'  &c«  in 
which  form  the  entry  stood,  when  the  minutes  were  read  and  signed  by  the 
presiding  judge.  Afler  the  rising  of  the  court,  the  clerk  tggdi^p  a  complete 
record  of  all  the  proceedings  in  the  cause,  setting  out  the  judgpent  fully  and 
technically,  and  entered  the  same  in  the  book  provided,  and  kept  for  that  pur« 
pose,  agreeably  to  the  statute.  The  writ  of  error  was  then  taken  out  and 
returned,  with  a  transcript  of  that  record  certified  in  due  form.  An  attested 
copy  of  the  minutes  of  the  court,  containing  the  original  entry  of  the  judgment, 
was  also  annexed  to,  and  returned  with  the  writ. 

Woods^  for  the  plaintiff  in  error. 

By  the  Couet. 

The  copy  of  the  minutes  forms  no  part  of  the  record,  and  cannot  be  consid- 
ered as  the  foundation  of  an  assignment  of  errors.-~The  statute  makes  a  clear 
distinction  between  the  daily  entries  on  the  minute  book,  and  the  complete  ^^c 
cord  which  is  to  be  made  up  in  the  vacation  and  entered  in  the  book  of  letotds. 
The  former  is  int^ided  to  prevent  mistakes  in  enteritig  the  orders  of  thb  day, 
and  to  detect  them,  whero  they  are  made.  The  latter  is  considered  tlvB  Irecord 
of  the  cause,  and  supersedes  the  iKcessity  of  any  further  recurrence  to  the  nrin* 
ute  book.  The  writ  of  error  must  be  returned  with  a  transcript  of  this  record) 
and  the  assignment  must  be  predicated  on  it.  The  plaintiff  cannot  be  pennit- 
ted  to  contradict  it  by  a  paper  purporting  to  be  a  copy  of  detached  parts  of  the 

in  the  cause. 
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Such  a  course,  is  unprecedented,  and  might  jeq)ardize  a  large^ portion  of  the 
judgments  that  have  been  rendered,  in  the  Common  Pleas,  throughout  the  state. 
On  the  same  principle,  the  copy  of  any  paper,  improperly  admitted^  or  rejected, 
or  of  any  motion  improperly  granted  or  overruled,  might  be  tacked  to  the 
record,  without  having  been  made  a  part  of  it,  by  a  bill  of  exceptions.  Such  a 
practice  would  lead  to  endless  confusion — it  would  destroy  the  certainty  of  re- 
cords, and  defeat  the  object  for  which  they  are  made.  The  entries  which  are 
required  to  be  made  in  vacation,  are  the  records  of  the  court,  and  as  there  is  no 
error  in  the  transcript  of  that  record,  the  judgment  must  be  affirmed. 

It  may  not  be  improper,  however,  to  make  a  remark  on  the  manner  in  which 
the  entries  should  be  made  on  the  daily  minutes  of  the  court.  Although  the 
87th  section  of  the  Judiciary  Act,  which  requires  the  proceedings  to  be  entered, 
read  and  signed,  does  not  prescribe  the  form  in  which  the  minutes  shall  be  kept, 
or  expressly  require  the  orders,  judgments,  and  decrees,  to  be  entered  at  length, 
or  direct  the  clerk  to  pursue  the  exact  form  of  those  entries,  in  making  up  the 
record,  yet  that  course  would  be  the  most  safe  one,  and  would  be  most  conform- 
able to  the  spirit  of  the  statute.  This,  however,  has  not  been  the  common 
construction  given  to  that  section  by  the  clerks  throughout  the  state.  Many 
of  them  have  considered  the  minutes  as  concise  memoranda  of  the  proceedings 
of  the  day,  from  which  full  records  were  to  be  made  up  in  the  vacation,  and  if 
those  memoranda  were  sufficiently  expUcit  to  enable  them  to  make  the  record 
with  certainty  and  correctness,  they  have  considered  them  as  made  in  conformi- 
ty  with  the  statute.  This  construction  has  probably  resulted  from  the  reason 
given  in  the  statute,  for  requiring  the  duty,  which  is  "to  prevent  errors  in 
entering  the  judgments,  orders,  and  decrees,  of  each  court."  It  is  the  opinion 
of  this  court,  however,  that  the  correct  course  is  to  make  the  entries  with  the 
same  technical  precision  as  is  required  in  the  complete  record  made  up  in 
vacation. 

Judgment  affirmed. 


TREASURER  OF  CHAMPAIGN  COUNTY  v.  NORTON. 
Judges  BURNET  and  SHERMAN. 

1824. 

The  acquiescence  of  the  attorney  o'  record,  biodi  the  party. 

An  appeal  fiom  the  Common  Pleas  to  the  Supreme  Ce  uri,  does  not  vacate  a  submission  to  arbi- 
traton  nor  their  award,  but  the  award  is  open  to  the  same  exceptions  in  the  Supreme  Court  as  in  tha 
Court  below. 

It  was  an  action  of  debt,  brought  on  an  administrator's  bond.  From  the 
record  it  appeared  that  the  parties  had  submitted  the  cause  to  the  Court  of 
Coaunon  Pleas,  on  an  agreed  case.  The  court  referred  it  to  a  special  commis. 
sioner,  who  reported  a  balance  due  from,  and  in  the  hands  of  the  defendant  as 
administratOT.  Exceptions  were  filed  to  the  report,  which. were  overruled. 
Judgment  was  entered  for  the  plaintiff,  and  an  appeal  taken  to  this  court. 

O*  Pabish,  for  the  defendant,  moved  to  set  aside  the  report :  first,  because 
the  submission  was  made  to  the  Common  Pleas,  without  the  knowledge,  or  coo. 
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sent  of  the  defendant's  attorney  on  record.  Secondly,  because  the  report 
having  been  made  on  a  reference  in  the  Gomroon  Pleas,  prior  to  the  judgm^t, 
it  ought  to  be  considered  as  vacated  by  the  appeal* 

As  it  appeared  from  the  record  that  the  cause  had  remained  in  the  court  be« 
low  more  than  a  year  after  the  submission,  before  the  renditicm  of  judgment, 
during  which  time  one  of  the  attomies  of  that  court,  at  the  request  of  the  attor- 
ney on  record,  had  answered  to  the  suit  without  objecting  to  the  submission  or 
the  reference,  and  it  appearing  further  that  the  submission  and  agreed  case 
were  signed  by  the  attorney  of  a  co-defendant,  with  the  knowledge  of  the  agent 
of  Norton's  attorney,  the  court  were  of  opinion,  that  whatever  might  have  been 
the  merits  of  the  motion,  had  it  been  made  in  time,  it  was  then  too  late  for  the 
party  to  avail  himself  of  it. 

On  the  second  ground,  it  was  the  opinion  of  the  court,  that  neither  the  sub- 
mission, nor  the  report,  were  vacated  by  the  appeal,  but  that  the  report  was 
open  to  the  same  exceptions  as  in  the  court  below.     Motion  overruled. 

The  defendant  then  took  sundry  exceptions  to  the  report,  some  of  which 
were  sustained,  and  it  appearing  that  payments  had  been  made  by  the  defend- 
ant, for  the  benefit  of  the  estate,  which  had  not  been  submitted  to  the  commis- 
sioner, in  consequence  of  the  vouchers  not  being  in  the  possesnim  of  defendant, 
the  case  was  referred  to  the  same  commissioner  for  re-examination  and  report, 
at  the  next  term. 


^ 


MILLER  V.  THE  COMMISSIONERS  OF  MONTGOMERY  COUNTY- 

Judges  BURNET  and  SHERMAN. 

1824. 

Summaiy  proceedings  under  the  tutute  cannot  be  bud,  wfato  the  coUector^t  bond  is  wmoutoa^ 
taken. 

it  appeared  from  the  record,  that  James  L.  Miller,  had  been  appcMnted  col. 
lector  for  the  county  of  Montgomery,  and  had  executed  a  bond,  payable  to  the 
treasurer  of  Montgomery,  conditioned  for  the  faithful  performance  of  his  duty. 
The  money  contained  on  the  duplicate,  not  having  been  paid  every  agreeably  to 
the  condition  of  the  bond,  the  commissioners  served  the  collector  with  notice  of 
a  motion  for  judgment,  and  in  pursuance  of  that  notice,  a  motion  was  made 
before  the  Court  of  Common  Pleas,  and  a  judgment  entered  in  the  name  of  the 
commissioners,  against  the  collector,  for  the  sum  claimed  to  be  due,  with  twelve 
per  cent,  damages  thereon,  and  cost  of  suit.  To  reverse  this  judgment,  the 
writ  of  error  was  sued  out. 

Alexander  for  the  plaintifi*,  relied  on  two  errors :  first,  that  the  bond,  not 
having  been  taken  agreeably  to  the  statute,  was  void.  Second,  that  the  court 
were  not  authorized  to  render  a  judgment  against  the  collector,  for  a  greater 
penalty  than  ten  per  centum. 

By  the  Court. 

The  statute  under  which  these  proceedings  were  had,  requires  the  coU^^^  J. 
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Such  a  course,  is  unprecedented,  and  might  jeopardize  a  large  portion  of  the 
judgments  that  have  been  rendered,  in  the  Common  Pleas,  throughout  the  state. 
On  the  same  principle,  the  copy  of  any  paper,  improperly  admitted,  or  rejected, 
or  of  any  motion  improperly  granted  or  overruled,  might  be  tacked  to  the 
record,  without  having  been  made  a  part  of  it,  by  a  bill  of  exceptions.  Such  a 
practice  would  lead  to  endless  confusion— it  would  destroy  the  certainty  of  re- 
cords,  and  defeat  the  object  for  which  they  are  made.  The  entries  which  are 
required  to  be  made  in  vacation,  are  the  records  of  the  court,  and  as  there  is  no 
error  m  the  transcript  of  that  record,  the  judgment  must  be  affirmed. 

It  may  not  be  improper,  however,  to  make  a  remark  on  the  manner  in  which 
the  entries  should  be  made  on  the  daily  minutes  of  the  court.     Although  the 
87th  section  of  the  Judiciary  Act,  which  requires  the  proceedings  to  be  entered, 
read  and  signed,  does  not  prescribe  the  form  in  which  the  minutes  shall  be  kept, 
or  expressly  require  the  orders,  judgments,  and  decrees,  to  be  entered  at  length, 
or  direct  the  clerk  to  pursue  the  exact  form  of  those  entries,  in  making  up  the 
record,  yet  that  course  would  be  the  most  safe  one,  and  would  be  most  conform, 
able  to  the  spirit  of  the  statute.     This,  however,  has  not  been  the  common 
construction  given  to  that  section  by  the  clerks  throughout  the  state.     Many 
of  them  have  considered  the  minutes  as  concise  memoranda  of  the  proceedings 
of  the  day,  from  which  full  records  were  to  be  made  up  in  the  vacation,  and  if 
those  memoranda  were  sufficiently  expHcit  to  enable  them  to  make  the  record 
with  certainty  and  correctness,  they  have  considered  them  as  made  in  conformi- 
ty with  the  statute.     This  construction  has  probably  resulted  from  the  reason 
given  in  the  statute,  for  requiring  the  duty,  which  is  "to  prevent  errors  in 
entering  the  judgments,  orders,  and  decrees,  of  each  court."    It  is  the  opinion 
of  this  court,  however,  that  the  correct  course  is  to  make  the  entries  with  the 
same  technical  precision  as  is  required  in  the  complete  record  made  up  in 
vacation. 

Judgment  affirmed. 


TREASURER  OF  CHAMPAIGN  COUNTY  v.  NORTON. 
Judges  BURNET  and  SHERMAN. 

1824. 

The  acqiuMcence  of  the  attorney  o'  recorcf,  binds  the  party. 

An  appMl  ^ioiii  the  Coinmon  Pieas  to  the  Supreme  Ccurt,  does  ni't  vacate  a  submission  to  arbf- 
tnitoia  nor  their  award,  but  the  award  is  open  to  the  same  exceptions  in  the  Supreme  Court  as  in  tbis 
Court  below. 

It  was  an  action  of  debt,  brought  on  an  administrator's  bond.  From  the 
reoord  it  appeared  that  the  parties  had  submitted  the  cause  to  the  Court  of 
Common  Pleas,  on  an  agreed  case.  The  court  referred  it  to  a  special  commis. 
sioner,  who  reported  a  balance  due  from,  and  in  the  hands  of  the  defendant  as 
administrator.  Exceptions  were  filed  to  the  report,  which. were  overruled. 
Judgment  was  entered  for  the  plaintiff,  and  an  appeal  taken  to  this  court. 

O*  Pabish,  for  the  defendant,  moved  to  set  aside  the  report :  firsts  because 
the  submission  was  made  to  the  Common  Pleas,  without  the  knowledge,  or  ooa<» 
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sent  of  the  defendant's  attorney  on  record.  Secondly,  because  the  report 
haying  been  made  on  a  reference  in  the  Common  Pleas,  prior  to  the  judgment, 
it  ought  to  be  considered  as  vacated  by  the  appeal. 

As  it  appeared  from  the  record  that  the  cause  had  remained  in  the  court  be- 
low  more  than  a  year  after  the  submission,  before  the  rendition  of  judgment, 
during  which  time  one  of  the  attomies  of  that  court,  at  the  request  of  the  attor- 
ney on  record,  had  answered  to  the  suit  without  objecting  to  the  submission  or 
the  reference,  and  it  appearing  further  that  the  submission  and  agreed  case 
were  signed  by  the  attorney  of  a  co-defendant,  with  the  knowledge  of  the  agent 
of  Norton's  attorney,  the  court  were  of  opinion,  that  whatever  might  haye  been 
the  merits  of  the  motion,  had  it  been  made  in  time,  it  was  then  too  late  for  the 
party  to  avail  himself  of  it. 

On  the  second  ground,  it  was  the  opinion  of  the  court,  that  neither  the  sub« 
mission,  nor  the  report,  were  vacated  by  the  appeal,  but  that  the  report  was 
open  to  the  same  exceptions  as  in  the  court  below.     Motion  overruled. 

The  defendant  then  took  sundry  exceptions  to  the  report,  some  of  which 
were  sustained,  and  it  appearing  that  payments  had  been  made  by  the  defend- 
ant, for  the  benefit  of  the  estate,  which  had  not  been  submitted  to  the  commis- 
sioner, in  consequence  of  the  vouchers  not  being  in  the  possession  of  defendant, 
the  case  was  referred  to  the  same  commissioner  ibr  re-examination  and  report, 
at  the  next  term. 


MILLER  V.  THE  COMMISSIONERS  OF  MONTGOMERY  COUNTY. 

Judges  BURNET  and  SHERMAN. 

1824. 

SttmiDftiy  pioctediiigs  under  tbt  tutate  cannot  be  had,  Then  the  coUcctox't  bond  is  tmoutooity 
taken. 

it  appeared  from  the  record,  that  James  L.  Miller,  had  been  appointed  col- 
lector for  the  county  of  Montgomery,  and  had  executed  a  bond^  payable  to  tlie 
treasurer  of  Montgomery,  conditioned  for  the  faithful  performance  of  his  duty. 
The  money  contained  on  the  duplicate,  not  having  been  paid  over,  agreeably  to 
the  condition  of  the  bond,  the  commissioners  served  the  collector  with  notice  of 
a  motion  for  judgment,  and  in  pursuance  of  that  notice,  a  motion  was  made 
before  the  Court  of  Common  Pleas,  and  a  judgment  entered  in  the  name  of  the 
commissioiners,  against  the  collector,  for  the  sum  claimed  to  be  due,  with  twelve 
per  cent,  damages  thereon,  and  cost  of  suit.  To  reverse  this  judgment,  the 
writ  of  error  was  sued  out. 

Alexander  for  the  plaintifi*,  relied  on  two  errors :  first,  that  the  bond,  not 
having  been  taken  agreeably  to  the  statute,  was  void.  Second,  that  the  court 
were  not  authorized  to  render  a  judgment  against  the  collector,  for  a  greater 
penalty  than  ten  per  centum. 

By  the  Court. 
The  statute  under  which  these  proceedings  were  had,  requires  the  collectoi^ 
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hold  the  traiucript,  in  consequence  of  a  refusal  to  pay  the  cost,  and  whether 
the  suit  was  not  commenced  before  the  cause  of  action  arose* 

The  opinion  of  the  Coust  was  against  the  defendant  on  both  points*  The 
statute  is  not  only  silent  as  to  the  pa3mient  of  cost,  but  requires  the  appellant 
to  give  security  for  the  debt  and  cAst,  and  cost  that  may  accrue  in  the  court  of 
Common  Pleas,  it  is  therefore  impossible  to  suppose  that  the  costs  are  to  be  paid 
before  the  appeal.  It  would  be  an  outrage  on  Qommon  sense  to  give  the  law 
such  a  construction,  as  would  require  the  appellant  to  pay  the  cost,  and  at  the 
same  time  to  give  security  to  pay  them. 

The  second  point  is  equally  clear.  The  Justice  is  not  to  deliver  the  trans, 
cript  to  the  clerk  of  the  court  of  C!ommon  Pleas.  It  is  his  duty  to  hand  it  to  the 
appellant,  on  demand,  and  it  is  the  duty  of  the  appellant  to  deliver  it  to  the  clerk, 
on  or  before  the  first  day  of  the  term  next  folbwing  the  appeal.  The  cause 
of  action,  therefore,  arose  at  the  time  the  security  was  given  and  the  transcript 
demanded. 

Verdict  for  Plaintiff. 


DAWSON  V.  HOLCOMB. 

Judges  HITCHCOCK  and  BURNET. 

1624. 

Money  collected  on  execution  by  the  sheriff  cannot  be  attached  in  his  hands.  If  he  refuse  to 
pay  o^er  the  money  thus  made  he  may  be  amerced,  notwithstanding  the  service  of  such  attach 
ment. 

It  appeared  from  the  record,  that  Dawson  recovered  three  judgments  against 
Joseph  Fletcher,  in  the  Supreme  Court,  which  were  regularly  certified  to  the 
Common  Pleas,  with  a  special  mandate  to  carry  them  into  execution.  That  on 
the  14th  of  December,  1822,  executions  were  issued  thereon,  and  put  into  the 
hands  of  the  defendant,  Holcomb,  who  was  sheriff  of  Gallia  county,  to  be 
executed.  At  the  May  term  following,  Holcomb  returned  the  executions,  with 
an  indorsement,  that  he  had  made  the  money,  as  he  was  commanded,  and  that 
having  the  money  in  his  hands,  a  writ  of  foreign  attachment,  at  the  suit  of 
Fletcher,  the  defendant,  in  execution,  against  Dawson,  the  plaintiff  in  execu- 
tion, came  to  his  hands,  by  virtue  of  which  he  attached  the  said  money,  so  that 
he  could  not  have  it  before  the  court,  to  be  paid  over,  dsc.  Dawsouj  having 
demanded  the  money,  served  the  sheriff  with  a  notice  of  amersement,  accord- 
ing  to  the  statute,  and  in  pursuance  of  that  notice,  moved  the-  court  below  for 
judgment,  which  motion,  on  hearing,  was  overruled,  on  the  ground,  that  the 
slleriff  was  excused  from  paying  the  money,  by  reason  of  the  attachment.  To 
reverse  that  judgment,  the  writ  of  error  was  sued  out. 

Opinion  of  the  Court. 

We  see  nothing  in  this  case,  that  could  protect  the  sheriff  against  the  motion 
to  amerse.  By  the  terms  of  the  writ  of  execution,  he  was  not  merely  com- 
manded to  make  the  money,  but  to  have  it  before  the  judges,  on  the  return  day, 
to  satisfy  the  plaintiff.     In  strictness  of  law,  he  was  not  at  liberty  to  pay  it  over 
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to  the  judgment  creditor,  before  he  bronght  it  into  court,  and  although  this 
is  often  done  with  impumty,  yet  it  is  always  at  the  risk  of  the  officer,  and  if  a 
third  person  should  appear  from  the  record  to  have  an  equitable  right  to  the 
money,  it  would  become  a  question  whether  such  payment  would  exonerate  the 

officer. 

The  form  of  the  writ,  as  far  as  it  goes,  is  good  evidence  of  the  duty  of  the 
sheriff.  He  may  be  held  to  a  literal  compliance  with  it,  and  whenever  that  is 
dispensed  with,  it  is  not  because  he  has  a  legal  right  to  do  so,  but  because  the 
court  are  presumed  to  have  permitted  it.  While  the  money  remains  in  the 
hands  of  the  officer,  it  is  in  the  custody  of  the  law.  It  does  not  become  the 
property  of  the  judgment  creditor  till  it  is  paid  over,  and  consequently  it  is  not 
liable  to  be  attached  as  his.  The  writ  of  attachment  could  not  supersede  the 
execution,  or  release  the  sheri£F  from  a  literal  compliance  with  its  command, 
which  required  him  to  bring  the  money  into  court,  so  that  it  might  be  subject  to 
their  order.  Cases  frequently  occur,  in  which  the  right  to  receive  the  proceeds 
of  a  judgment  is  contested,  and  in  which  the  decision  of  the  court  is  necessary 
as  a  guide  to  the  officer. 

It  will  not  be  contended  that  he  is  the  proper  person  to  determine  the  rights 
of  claimants;  but  if  he  may  legally  dispose  of  the  money,  before  the  return  of 
his  writ,  that  power  is  necessarily  vested  in  him.     In  the  case  of  Ross  v,  Clarky 
(1  DalL  354,)  the  defendant  had  obtained  a  judgment  against  Ross,  who  paid 
the  money  into  the  hands  of  the  prothonotary,  and  then  attached  it.     On  a  rule 
to  shew  cause,  the  court  quashed  the  writ,  because  the  money  in  the  hands  of 
the  prothonotary,  was  to  be  considered  in  the  same  state,  as  if  it  had  been  paid 
into  the  hands  of  the  sheriff.     In  the  case  of  Turner  v.  Feudally  (1  Cran, 
117,)  it  was  the  opinion  of  the  court,  that  although  money  could  be  taken  in 
execution,  if  in  the  possession  of  the  defendant,  yet  that  it  could  not  be  so  ta- 
ken  till  it  had  been  paid  over  to  the  person  entitled  to  receive  it,  because,  until 
so  paid,  it  does  not  become  his  property — ^he  has  not  the  actual  legal  owner- 
ship of  the  specific  pieces  of  coin  which  the  officer  may  have  received.     Such 
a*  right,  say  the  court,  can  only  be  acquired  by  obtaining  the  legal,  or  actual 
possession  of  them,  and  until  this  be  done,  there  can  be  no  such  absolute  owner* 
ship  as  that  an  execution  may  be  levid  on  them.     By  the  authority  of  this 
case,  the  money  in  question  was  not  liable  to  an  execution  while  in  the  hands  of 
the  officer.     It  would  be  difficult  then  to  assign  a  reason,  why  it  should  be 
subject  to  an  attachment,  for  in  this  case,  as  well  as  in  the  other,  it  is  necessary 
that  the  thing  taken,  should  be  the  property  of  the  person  against  whom  the 
process  issues. 

The  second  section  of  the  statute  regulating  attachments,  requires  the  officer 
to  whom  it  is  directed,  to  go  to  the  place  where  the  property  is,  or  may  be 
found,  and  there,  in  the  presence  of  two  creditable  witnesses,  to  declare  that 
by  virtue  of  the  writ  to  him  directed,  he  attaches,  d^c.  The  third  section 
requires,  that  if  the  property  be  left  with  the  person  in  whose  custody,  or  pos- 
session it  shall  be  found,  that  person  shall  enter  into  bond  to  the  officer,  with 
two  good  and  sufficient  sureties,  with  condition  that  such  property,  or  the 
appraised  value  thereof,  shall  be  forthcoming,  &c.  Now  it  may  be  asked,  how 
the  sheriff  could  discharge  this  duty  in  the  case  before  us  ?  But  it  is  not  thought 
necessary  to  rely  on  the  impossibility  of  a  literal  compliance  with  these  requi- 
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sitions  of  the  statute,  although  a  stros^  argument  might  be  drawn  from  them, 
in  favor  of  the  position  that  the  act  was  not  intended  to  apply  to  a  case  like  the 
present,  or  if  it  was,  that  the  process  should  be  directed  to  some  other  person* 
A  strong  argument  might  also  be  drawn,  from  the  mischievous  consequences 

w 

that  would  follow  such  a  course  of  practice.  It  would  lead  to  endless  delay  and 
vexation.  One  attachment  might  follow  another,  till  the  whole  demanded  was 
absorbed  in  cost.  The  honest  creditor,  on  the  eve  of  receiving  the  fruit  of  his 
judgment,  might  find  himself  farther  from  his  object,  than  when  he  sued  out 
his  original  process.  In  short,  the  introduction  of  such  practice  would  measu- 
rably defeat  the  aim  of  legal  process,  as  far  as  it  is  resorted  to  for  the  recovery 
of  money. 

We  are  clearly  of  opinion,  that  the  sheriff's  return  contains  no  apology,  or 
excuse  for  the  non-payment  of  the  money,  and  that  he  ought  to  have  been 
amersed,  on  the  motion  of  the  plaintiff.  If  the  attachment  issued  with  a  spe- 
cial reference  to  the  detention  of  this  particular  sum  in  the  hands  of  the  officer, 
it  was  an  abuse  of  the  process  of  the  court.  This,  however,  we  are  satisfied 
was  not  the  fact,  from  the  known  respectability  of  all  the  parties  concerned  in 
the  transaction.' 

The  judgment  must  be  reversed,  and  the  cause  remanded  to  the  Common  Pleas 
for  further  proceedings. 


LESSEE  OF  CURTIS  v.  NORTON. 

Judges  HITCHCOCK  and  BURNET. 

1824. 


The  deed  of  the  sheriff  is  not  valid  unless  the  sale  he  approved  by  the  court,  and  an  order  made 
for  the  deed« 

The  lessor  of  the  plaintiff,  claimed  title  under  a  sheriff's  deed,  made  on  a  sale 
of  the  premises  in  question,  by  virtue  of  judgments  and  executions  against  Sam- 
uel H.  Smith.  In  order  to  lay  a  foundation  for  offering  his  deed  in  evidence, 
he  produced  th^  record  of  a  judgment  for  $1446  50  against  S.  H.  Smith,  in 
favor  of  James  Smith,  entered  on  the  14th  September,  1822.  Also,  the  record 
of  a  judgment  for  $450  17,  against  the  same  defendant,  in  favor  of  William 
Stansbury,  entered  at  the  same  time.  He  also  produced  two  executions  issued 
on  the  aforesaid  judgments,  which  had  been  returned,  levied  on  the  premises  in 
question.  The  report  of  the  appraisers  was  also  produced,  valuing  the  property 
at  $1325,  and  the  return  of  the  sheriff  that  he  had  sold  it  to  the  plaintiff",  on  the 
executions  aforesaid,  and  made  $835.  He  then  offered  the  sheriff's  deed,  made 
in  pursuance  of  that  sale.  This  evidence  was  objected  to,  unless  the  plaintiff* 
would  produce  an  order  of  the  court  for  the  execution  of  the  deed,  in  pursuance 
of  the  tenth  section  of  the  act  regulating  judgments  and  executions. 

By  the  Court. 

The  question  now  presented  is  a  new  one.  The  provision  on  which  the  ob- 
jection is  taken,  was  first  introduced  into  our  code,  by  the  act  of  1822,  and  we 
are  now,  for  the  first  time,  called  on  to  give  it  a  construction.    The  words  of  the 
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proviflo  are  these:  "That  if  the  court,  to  which  any  writ  of  ^z^cution  shall  be 
returned  by  the  officer,  for  the  satisfaction  of  which  any  lands  and  teoeo^ents 
may  have  been  sold,  shall,  after  having  carefully  examined  the  proceedings  of 
such  officer,  be  satisfied,  that  the  sale  has,  in  all  respects,  been  made  in  con- 
formity to  the  provisions  of  this  act,  they  shall  direct  their  clerk  to  make  an 
entry  on  the  journal,  that  the  court  are  satisfied  with  the  legality  of  such  sale, 
and  an  order  that  the  said  officer  make  to  the  purchaser  a  deed  for  such  lands 
and  tenements,  which  deed,  so  made,  shall  be  prima  facie  evidence  of  the  legal- 
ity of  such  sale,  until  the  contrary  be  proved." 

The  act  of  1824  contains  the  same  provision,  with  these  additional  words, 
**and  the  officer,  on  making  such  sale,  may  retain  the  purchase  money  in  his 
hands  till  the  court  shall  have  examined  the  proceedings  as  aforesaid,  when  he 
shall  pay  the  same  over  to  the  person  entitled  thereto,  agreeably  to  the  order  of 
the  court." 

The  plaintiff  contends,  that  it  is  optional  with  the  purchaser,  to  pursue  this 
course,  or  not — ^that  it  was  intended  for  his  ease  and  benefit,  and  that  the  only 
consequence  of  his  omitting  to  pursue  it  is,  that  he  must  shew  the  legality  of  all 
the  proceedings,  anterior  to  his  ofiering  the  deed.  This  exposition  is  rendered 
plausible,  by  the  manner  in  which  the  proviso  is  introduced,  but  we  do  not  dis- 
cover  any  substantial  reason  why  that  construction  should  be  adopted.  Viewing 
the  proviso  in  connection  with  other  parts  of  the  statute,  relating  to  the  same 
subject,  we  are  led  to  the  conclusion  that  it  was  the  intention  of  the  Legislature, 
that  deeds  should  not  be  executed  by^the  sherifiT,  until  an  examination  was  made, 
and  an  order  for  that  purpose  entered  on  the  journal. 

The  construction  contended  for  by  the  plaintifiT,  would  take  away  the  princi- 
pal part  of  the  benefit,  that  the  legislature  seem  to  have  intended.  We  cannot 
believe  it  was  their  design  merely  to  aid  and  protect  the  rights  of  the  purchaser, 
when  the  same  proviso,  with  a  more  extended,  and  equally  natural  construction, 
would  also  protect  the  rights  of  the  parties  to  the  judgment,  and  prevent  much  of 
the  litigation  that  arises  from  irregularity  in  the  proceedings  of  sherifiTs.  Al- 
though the  letter  of  the  statute  does  not  expressly  require  the  examination  and 
the  order,  before  the  execution  of  the  deed,  yet  we  incline  to  the  opinion  that 
the  spirit  of  it  does.  We  feel  disposed  to  give  the  proviso  a  liberal  construc- 
tion, and  to  extend  the  relief  as  far  as  the  terms  used  in  the  law  will  justify.  If 
we  look  at  the  object  in  view  we  must  conclude,  that  it  was  to  prevent,  as  far  as 
possible,  the  difficulties  that  arise  from  illegal  proceedings  on  writs  of  execu- 
tions. These  difficulties,  not  only  affect  purchasers,  but  also  the  parties,  and 
/requently  third  persons.  It  would  be  unreasonable  then,  to  give  the  law  that 
limiled  construction,  which  would  rob  it  of  more  than  half  the  remedy  which  it 
fOBwa  to  have  provided.  If  the  statute  in  this  particular,  intQuded  nothing  more 
than  to  authorise  the  purchaser,  by  pursuing  the  course  prescribed,  to  oflTer  his 
deed  without  shewing  the  previous  proceedings,  and  thereby  throw  the  onus  on 
hJB  opponent,  it  has  done  but  little  to  cure  the  evil,  and  remove  the  inconveni. 
^ips  heretofore  experienced;  but  we  cannot  believe  the  views  of  the  legislature 
wer6  so  limited,  when  the  provision  they  have  made,  without  doing  violence  to 
tte  terms  in  which  it  is  couched,  will  admit  of  a  more  enlarged  construction, 

aad  a  mors  ejUended  relief. 
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From  the  best  view  of  the  subject  we  have  been  able  to  take,  we  have  c 
to  the  conclusion,  that  in  all  cases,  the  proceedings  of  the  sheriff  must  be  e^ 
ined,  and  approved  by  the  court,  and  an  order  obtained  before  the  ezecuti 
a  deed.     This  construction  is  strengthened,  by  refering  to  the  additional  c. 
in  the  law  of  1824,  authorizing  the  ofRcer  to  retain  the  money,  till  the  exar 
ion  is  made,  and  then  to  pay  it  over,  on  the  order  of  the  court* 

This  course,  not  having  been  pursued,  the  deed  cannot  be  given  in  evid 

The  plaintiff  submitted  to  a  non-suit. 


DECISIONS  IN  BANK. 
1824.      . 
ROADS  V.  SYMMES  ET  AL.  ♦  >i 

Tht  judgment  of  a  court  of  record  operates  at  a  Ken  upon  the  real  estate  of  the  defendant.  Thi* 
principle  has  heen  recognized  from  the  commencement  of  the  administration  of  justice  in  the  terriio- 
ly  nortii  west  of  the  Ohio  river . 

Such  lien  is  co-extensive  with  the  jurisdiction  of  the  court,  but  does  not  attach  lo  after-acquired 
lands,  and  which  have  been  conveyed  before  Ie^'y . 

Under  the  la«  s  of  Congress,  the  legal  title  does  not  vest  until  the  patent  issues . 

An  eqijtab  e  interest  in  lands  cannot  be  sold  upon  execution  at  law« 

The  act  of  1795,  did  not  require  uuimproved  lands  to  be  appraised. 

Process  from  the  General  Conn  run  throughout  the  state  without  the  iestatwn  ehnue, 

1*hat  the  debtor  owned  lands  not  aliened,  at  the  time  of  the  execution,  cannot  be  given  in  evideoce 
to  defeat  a  sale  upon  the  execution.  All  such  questions  ought  to  be  settled  upon  the  rttuin  of  tb* 
execution. 

The  acknowledgement  to  a  sheriff's  deed  is  indisputable,  nor  can  such  acknowledgement  b« 
presumed,  when  the  deed  itself  is  produced,  nor  can  such  acknowledgement  bo  made  in  any  other 
court  than  that  in  which  the  judgment  is  recorded.  The  law  of  1802,  regulating  executions,  extenda 
only  to  judgments  rendered  after  its  passage. 

The  complainants  severally  were  in  possession  of  separate  parcels  of  the  4th 
section,  1st  township,  13th  range  of  United  States  Military  land,  situate  in 
Licking  county.  This  section  or  quarter  township  contained  four  thousand 
acres.  The  complainants  derived  title  under  a  sheriff  sale,  and  the  bills  were 
brought  to  obtain  a  disclosure  of  a  claim  set  up  by  the  defendants  and  to  hare 
the  title  of  the  complainants  quieted. 

The  material  facts  of  the  case  were  as  follows :  on  the  8th  of  February,  1 800, 
the  land  in  question  was  located  and  registered  in  the  name  of  John  Cleves 
Symmes,  and  patented  to  him  on  the  3d  of  April  following. 

At  March  term,  1800,  of  the  general  court  sitting  at  Cincinnati,  Daniel 
McLure  recovered  a  judgment  against  J.  C.  Symmes  for  (3882  16.  On  the 
10th  of  April  of  the  same  year  a  Ji.  fa,  eU  lev,  fa,  was  sued  out  on  this  judg* 
ment,  directed  to  the  sheriff  of  Hcunilton  county,  which  process  was  from  time 
to  time  renewed,  tested  alternately  at  Cincinnati  and  Marietta,  until  October, 
1802.  Upon  these  processes  about  430  dollars  was  made.  In  October,  1802, 
a  /•  fa,  eU  lev,  fa.  was  sued  out,  and  directed  to  the  sheriff  of  Fairfield  county. 
Upon  this  writ  the  following  return  was  made : 

''Nulla  bona;  and  I  have  levied  on  five  tracts  of  land  in  the  military  grant, 
10  wit  t  Bection  1,  township  4|  range  16.  Section  4,  township  1,  range  19.  Also^ 
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two  thousand  six  hundred  and  fifty  acres,  on  the  east  side  of  section  4,  township 
4y  range  16.  Also,  one  thousand  nine  hundred  and  eighty.four  acres,  on  the 
west  side  of  section  1,  township  3,  range  16.  Also,  two  thousand  two  hundred 
and  seventy-five  acres,  heing  part  of  section  3,  township  3,  range  14,  of  which 
1  have  sold  seven  thousand  acres,  and  made  two  thousand  six  hundred  cuid  eleven 
dollars.     The  residue  of  the  land  remains  unsold  for  want  of  hidders." 

On  the  10th  of  December,  1803,  a  vendi,  issued  from  the  Supreme  Court  of 
Hamilton  county,  founded  on  the  above  levy  and  return,  for  the  sale  of  the 
lands  returned  unsold.  This  vendi.  was  directed  to  the  sheriff  of  Fairfield 
county,  and  was  returned  by  the  sheriff  that  he  had  sold  one  thousand  acres,  in 
the  4th  section,  1st  township,  13th  range,  to  one  Stone,  who,  on  tender  of  tho 
deed,  refused  to  make  payment. 

On  the  25th  of  August,  1805,  an  alias  vendi,  issued  from  the  same  court, 
directed  to  the  sheriff  of  Fairfield  county,  upon  which  he  returned,  "sold  the 
within  three  thous£uid  two  hundred  and  seventy  .five  acres  of  land,  as  the  law 
directs,  on  the  30th  of  September  last— one  thousand  acres  to  E^athan  Scofield, 
for  250  4ioUars,  two  thousand  two  hundred  and  seventy.five  acres  to  Daniel 
McLure,  for  105  dollars. 

The  complainant,  John  Roads,  claimed  the  north  east  quarter  of  section  4, 
township  1,  range  13,  sold  to  Daniel  Vanmetre  upon  the  first  sale,  for  507  dol. 
lars.  The  purchase  money  paid  on  the  7th  of  March,  1  03,  and  a  deed  exe- 
cuted and  delivered  on  the  8th  of  April,  in  the  same  year.  This  deed  was  not 
acknowledged  by  the  sheriff,  until  Aiay,  1822,  when  it  was  acknowledged  by 
Kratzer,  the  original  grantor,  in  the  Supreme  Court  of  Clermont  county.  Roads 
deduced  a  regular  title  from  Vanmetre. 

Daniel  Beaver  claimed  the  south  east  quarter  of  the  same  section,  sold  upon 
the  first  sale,  and  bid  off  to  Abraham  Kinney.  On  the  20th  of  June,  1803, 
Kratzer  conveyed  to  Kinney.  The  deed  is  not  acknowledged  by  the  sheriff, 
but  is  proved  by  one  subscribing  witness  and  recorded. 

On  the  13th  of  July,  1803,  Kinney  made  to  Kratzer,  the  sheriff  who  made 
the  sole,  a  power  of  attorney  to  sell  all  his  lands  in  Fairfield  county.  Under 
this  power,  Kratzer  conveyed  the  land  in  question  to  Daniel  McLure,  the  plain,*, 
tiffin  the  action  for  500  dollars,  from  whom  Beaver  deduces  title. 

Ziba  Lindley  claims  the  one  thousand  acres  sold  at  the  second  sale  to  Elna*. 
than  Scofield.  The  conveyance  was  made  by  the  sheriff  to  Scofield  on  the 
15th  of  April,  1806,  but  was  not  then  acknowledged.  This  was  done  by  Krat- 
zer, in  the  Supreme  Court  pf  Clermont  county.  May,  1822.  Scofield  conveyed 
to  Lindley,  November  7,  1806. 

The  defendants  claim  title  under  John  C.  Symmes,  who,  on  the  26th  of  Janu- 
ary, 1801,  conveyed  to  the  defendant,  John  C.  Symmes  jr.  the  section  4, 
township  1,  range  13,  for  the  consideration  expressed  m  the  deed  of  4,000  dol- 
lars, and  took  back  a  mortgage  on  the  premises  to  secure  the  payment.  John 
C.  Symmes  entered  satisfaction  on  this  mortgage,  October  15, 1803. 

Testimony  was  taken  in  the  cause  impeaching  the  integrity  of  the  sale  by 
Kratzer,  as  sheriff,  to  Kinney,  and  also  the  fairness  of  the  conveyance  between, 
the  Symmes'.  But  as  the  court  deemed  it  unnecessary  to  decide  upon  either 
allegation,  that  part  of  the  case  is  omitted. 

It  was  also  in  proof  that  John  C.  Symmes,  the  debtor,  owned  other  lands  than 
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those  levied  en  at  the  time  thelery  was  made,  the  title  to  which  atood  In  hla  own 
name* 

Stan sBBBATy  objected  to  the  validity  of  the  title  of  the  complainants  upon  the 
ibllowing  grounds : 

Ist*  The  judgment  rendered  in  Hamilton  county,  in  March,  1800,  did  not 
attach  as  a  lien  upon  the  land  in  question  before  levy  made,  because  the  legal 
title  was  afterwards  acquired  by  the  judgment  debtor. 

2d*  No  inquest  was  held  upon  the  land  as  required  by  law. 

3d.  No  execution  could  issue  from  Hamilton  to  Fairfield  county,  and  if  any 
could  issue,  it  ought  to  have  been  a  testatum. 

4th.  The  return  upon  the  fi.  fa,  et,  lev.  fa.  to  Fairfield  county,  does  not 
specify  the  lands  sold,  and  this  cannot  be  explained  by  parol. 

5th.  John  C.  Symmes  had  other  lands  not  conveyed,  upon  which  the  judg. 
ment  ought  to  be  executed,  before  lands  aliened  could  be  taken. 

6th.  The  lands  claimed  by  Lindley,  and  sold  on  the  vendi.  are  not  described 
in  the  writ,  which  is  indispensable. 

7th.  Under  the  law,  a  Jiberari  facioB^  and  not  a  vendi.  was  the  proper,  and 
only  proper  process. 

8th.  The  act  of  1602,  does  not  affect  the  case,  because  the  law  of  1795  re* 
mained  in  force  for  enforcing  judgments  rendered  before  the  act  of  1802. 

0th.  The  acknowledgement  by  the  sheriff  in  open  court,  of  a  deed  for  lands 
sold  upon  execution,  is  essential  to  the  validity  of  such  deed,  under  the  act  of 
1705,  and  the  acknowledgement  by  Krat2er,  in  1822,  cannot  avail  any  thing. 

Emng  for  compIainantB: 
By  the  Coubt. 

It  has  long  been  settled,  that  the  judgment  of  a  court  of  record,  operates  as 
a  lien  upon  the  real  estate  of  the  defendant.  Whether  this  is  a  maxim  of  the 
eommott  law,  or  was  first  introduced  by  the  statute  of  Westmifiuter  2,  is  of  no 
importance  in  this  case.  The  law  of  1795,  declaring  what  laws  shall  be  in 
force,  adopts  both  the  common  law,  and  all  the  statutes  of  the  British  Parlia- 
ment, made  in  aid  of  it,  prior  to  the  fourth  year  of  James  the  first.  In  either 
case,  this  law  established  the  principle  amongst  us,  and  it  has  been  acted  upon 
from  the  commencement  of  the  administration  of  justice  in  the  territory. 

It  is  equally  well  settled,  that  the  lien  is  co-extensive  with  the  territorial  juris- 
diction  ofthe  court  that  renders  the  judgment.  The  general  court  ol  the  ter- 
ritory, exercised  jurisdiction,  and  sent  its  process,  original  and  final,  into  any 
county  within  the  territory.  The  judgments  rendered  by  it,  were  of  conse- 
quence  a  lien,  or  charge  upon  all  the  lands  owned  by  the  defendant,  and  situate 
any  where  in  the  territory.     This,  it  is  understood,  is  not  controverted. 

The  legal  title  to  the  lands  in  dispute,  was  not  vested  in  the  defendant  when 
the  judgment  was  rendered,  and  before  the  levy  was  made,  he  conveyed  them  to 
one  of  the  present  defendants,  under  whom  the  other  claims.  Under  these 
circumstances,  it  is  maintained,  the  judgment,  upon  which  the  execution  issued 
never  attached  as  a  lien  upon  these  lands.     And  this  is  the  opinion  of  the  court* 

The  complainants'  counsel  assert  that  the  doctrine  is  settled  differently  in 
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England,  and  in  some  of  the  states  of  the  American  confederacy,  and  ha^ro  ad- 
duced aathorities  in  support  of  this  position.  But  these  are  all  rather  inferen- 
ces  than  direct  adjudications. 

In  the  case  of  Calhoun  v.  Snidery  (6  Binne^y  145.)  the  point  is  very  fully  and 
ably  examined  by  two  of  the  judges.  The  force  of  the  authorities,  cited  in  sup. 
port,  of  the  opposite  doctrine,  is  much  weakened  by  this  exposition.  And  the 
decision  of  the  court,  in  that  case,  is  placed  upon  such  clear  and  satisfactory 
grounds^  that  we  feel  no  hesitation  in  adopting  it.  The  judgment,  in  the  case 
of  JIfc  Lure  v.  SymmeSf  rendered  at  March  term,  1800,  did  not  attach  as  a  lien 
upon  the  lands  in  dispute,  the  legal  title  to  which  was  obtained  by  the  debtor  in 
April  following,  and  conveyed  in  Jan»  1801,  before  execution  levied. 

The  lands  in  controversey,  were  located  by  the  debtor  in  February,  1800, 
and  though  not  patented  until  April,  the  counsel  for  the  complainants  contend, 
that  the  act  of  congress,  under  which  the  title  is  derived,  invested  the  locator 
with  the  legal  title  before  the  emanation  of  a  patent. 

It  was  certainly  competent  for  congress  to  declare  what  should  be  done  to 
invest  those  deriving  title  to  lands  under  the  laws  of  the  United  States  with  the 
complete  legal  title  to  such  lands.  They  have  provided  that  this  shall  be  done 
by  granting  a  patent  to  those  entitled.  Whatever  right  a  party  may  have  pre. 
▼iously  acquired,  he  is  not  invested  with  the  complete  perfect  title  until  this  pat. 
ent  is  issued.  The  patent  is  not  the  foundation,  but  the  consummation  of  the 
title.  Until  it  emanates,  the  legal  power  of  the  government  over  the  subject 
ia  not  at  an  end.  Upon  its  emanation  that  power  terminates,  and  the  right  of 
the  grantee  is  perfected.  Symmes,  therefore,  held  no  legal  estate,  which  could 
be  bound  by  a  judgment,  until  the  patent  issued. 

It  is  further  insisted,  that  whatever  interest,  legal  or  equitable,  Symmes  held 
in  these  lands,  under  the  registry  and  locati<Mi  made  in  February  1800,  that  in« 
terest  was  bound  by  the  judgment  in  question.  And  this  is  said  to  be  conform^ 
able  to  the  decisions  in  Pennsylvania,  where  the  principles  of  jurisprudence 
are  the  same  that  prevailed  under  the  territorial  government  in  1 800.  The  lia«. 
bility  of  equitable  interests  in  land,  to  be  seized  and  sold  upon  execution  as  landj^ 
has  never  been  recognized  by  this  court,  as  existing  either  under  the  territorial 
or  state  governments.  That  it  cannot  now  be  so  seized  and  sold,  is  settled  both 
by  judicial  determination  and  legislative  enactment.  If  these  equitable  inter* 
ests  ever  could  have  been  taken  in  execution  at  law,  they  must  have  been  seized 
in  the  character  in  which  they  existed,  not  in  a  different  character.  This  was 
not  and  could  not  be  done  in  the  case  before  the  court.  The  equity,  what- 
ever it  might  be  considered,  merged  in  the  legal  title  before  the  levy  made. 
And,  as  the  judgment  could  not  attach  as  a  lien  upon  the  afler  acquired 
legal  title,  it  could  not  operate  upon  an  equity  extinguished  by,  and  merged  in 
that  title.  There  is  no  principle,  upon  which  it  can  be  held,  that  a  judgment 
may  bind  an  interest  which  cannot  be  seized  and  sold  to  satisfy  it. 

There  is  no  force  in  the  objection,  that  an  inquest  was  not  held  upon  the  land 
before  the  sale  on  exeetition. 

The  second  and  third  sections  of  the  law  of  1705,  subjecting  real  estate  to 
execution  for  debt,  provide  for  the  case  of  land  yielding  rents  or  profits.  The 
tcurtb  section  embraces  the  case  of  *<aS  oAer  lands^^  that  [a^  lands  iOkcr  than 
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^  those  which  yield  rents  and  profits.  It  requires  no  inquest,  but  directs  a  sale, 
^^wiih  all  convenient  speed J^^  If  lands,  only  liable  to  be  sold  as  directed  by  tho 
second  and  third  sections,  should  be  sold  under  the  fourth,  it  would  be  good  rea* 
son  for  setting  the  sale  aside,  upon  pixx)f  of  the  fact.  But  as  the  law  authorizes 
a  sale,  without  inquisition,  the  court  must  presume  the  sale  rightfully  made,  until 
proof  is  adduced  that  it  is  not. 

It  is  no  objection  to  the  process,  that  it  was  not  a  testatum.  The  county  of 
Fairfield  was  as  fully  within  the  jurisdiction  of  the  court,.with  respect  to  pro. 
cess,  as  the  county  of  Hamilton.  The  testatum  is  only  required  where  a  court 
issues  process  to  a  county  in  which  it  has  no  general  jurisdiction. 

With  respect  to  the  fact,  that  the  debtor  owned  lands  not  aliened,  at  the  time 
of  the  execution,  it  cannot  be  given  in  evidence  to  defeat  a  sale  upon  execution. 
When  the  sheriff's  sale  is  completed,  by  payment  of  the  money,  and  delivery 
of  the  deed,  the  title  of  the  purchaser  ought  not  to  be  affected  by  a  circumstance 
of  this  character.  To  permit  this,  might  introduce  great  mischiefs;  and  would 
render  purchases  under  execution  too  insecure.  Upon  a  return  of  the  execution 
is  the  proper  time  to  settle  all  questions  of  this  kind.  If  a  sale  were  pressed  on 
before  the  return  of  the  execution,  so  as  to  deprive  a  purchaser  of  an  oppor- 
tunity then  to  be  heard,  he  might  obtain  an  injunction  to  stay  it  for  that  pur- 

pose. 

The  objections,  that  the  return  upon  the  jJ.  fa,  et  lev.  fa.  is  insufficient,  that 
a  liberari  facias^  and  not  a  vendL,  ought  to  have  issued,  and  that  the  venui.  does 
not  sufficiently  describe  the  lands  to  be  sold,  have  not  been  considered  and  de- 
cided by  the  court,  because,  it  is  not  necessary  now  to  decide  them,  and  they 
may,  possibly  be  hereafler  presented  for  consideration  in  some  other  form. 
There  is  one  objection,  which  the  court  consider  fatal  to  the  complainant's 
claim,  as  now  presented.  None  of  the  deeds  have  been  acknowledged  in  the 
manner  presciibcd  by  law,  and  without  such  acknowledgement,  they  convey 
no  title. 

The  fourth  section  of  the  act  of  1795,  afler  directing  the  manner  of  sale 
upon  execution,  proceeds,  "and  upon  such  sale  the  sheriff  or  other  officer  shall 
make  return  thereof  endorsed  or  annexed  to  the  said  levari  facias,  and  give  the 
buyer  a  deed  duly  executed  and  acknowledged  in  court  for  what  is  sold." 

It  is  obvious  that  the  provision  requiring  the  acknowledgement  to  be  made  in 
court  was  not  meant  as  a  mere  idle  ceremony,  nor  could  it  be  intended  as  evidence 
of  the  execution  of  the  writ,  which  must  be  returned  with  the  sale  endorsed  or 
annexed.  The  requisition  is  plainly  made  for  the  just  and  useful  purpose  of 
giving  the  defendant  an  opportunity  to  object  to  the  regularity  or  fairness  of  the 
sale.  As  to^ these  matters,  without  this  provision,  he  could  .have  no  day  in  court, 
and  might  claim  to  make  his  objections  to  the  sale  in  a  subsequent  suit  with  the 
purchaser,  which  would  not  only  be  inconvenient,  but  might  operate  great  in- 
justice. This  acknowledging  the  deed  in  court  conduced  to  the  security  of 
all  parties,  and  is  a  substantial  part  of  the  transaction,  which  cannot  be  dis- 
pensed  with. 

The  case  from  1  Sergeant  Sf  Rawle^  54,  is  full  in  point  as  to  what  is  the 
doctrine  in  Pennsylvania.  It  is  of  higher  authority  than  the  nisi  prius  cases 
cited  from  Judge  Yeates'  reports;  not  only  because  it  is  a  much  later  decision, 
but  because  it  was  made  by  a  full  court,  upon  mature  deliberation. 

#  • 
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The  deeds  are  not  aided  by  the  statute  of  1802  regulating  executions;  that 
act  in  terms  extended  only  to  judgments  rendered  afler  its  passage.  For 
the  purpose  of  satisfying  judgments  then  rendered,  it  left  the  law  of  1795  in 
full  force.  One  of  the  means  of  satisfying  these  judgments  was  by  the  sale 
upon  execution  of  the  debtor's  lands.  This  sale  could  only  be  conducted  and 
perfected  under  the  provisions  of  the  law  of  1795.  These  require  the  sheriiT 
to  acknowledge  the  deed  in  open  court;  if  this  is  not  done  the  deed  is  inopera*. 
tive. 

After  the  time  that  has  elapsed,  the  counsel  for  the  complainants  suggest  that 
the  acknowledgment  of  the  deeds  ought  to  be  presumed.  His  argi^ent  on  this 
point,  though  ingenious,  is  not  satisfactory.  The  deeds  are  produced,  and  the 
acknowledgment^  which  constitutes  an  essential  part  of  their  execution,  does 
not  accompany  them.  A  grant  may  sometimes  be  presumed:  but  if  it  be  pro. 
duced  and  is  defective,  nothing  can  be  presumed  to  aid  that  defect.  The 
circumstances  of  the  case  rebut  the  presumption  contended  for.  One  of  the 
deeds  is  proved  by  a  subscribing  witness;  the  other  two  have  been  recently 
acknowledged  by  the  grantor.  These  facts  shew  the  clear  understanding  of 
the  parties,  that  the  acknowledgment  required  by  law  was  never  made. 

The  two  deeds  acknowledged  in  the  Supreme  court  of  Clinton  county,  de- 
rive no  additional  validity  from  that  act. 

The  first  legislature  held  under  the  state  government  abolished  the  general 
court.  The  26th  section  of  the  act  of  April  15,  1803,  transferred  to  the 
Supreme  court  "cognizance  of  all  judgments,  causes,  and  matters  whatsoever, 
whether  civil  or  criminal,  that  were  then  pending,  undetermined,  or  unsatisfied  in 
the  general  court."  It  also  provided  that  all  writs  issued  out  of  the  general 
court  should  be  continued  over  of  course  to  the  first  session  of  the  Supreme 
court  to  be  holden  in  the  respective  counties. 

Under  this  law  the  writ  of  ^.  fa,  et  lev.  fa»  then  in  the  hands  of  the  sheriflT 
of  Fairfield  county,  W8S  returned  to  the  Supreme  court  of  Hamilton  county, 
from  which  the  subsequent  processes  issued.  If,  then,  these  deeds  can  be  per. 
fected  by  any  after  acknowledgment  in  the  Supreme  court,  that  acknowledg- 
ment can  only  be  made  in  the  Supreme  court  of  Hamilton  county,  where  the 
judgment  is.  The  object  of  the  acknowledgment  is  to  give  the  parties  an 
opportunity  to  contest  the  regularity  of  the  sale,  and  this  cannot  be  done  unless 
the  judgment  and  process  upon  which  it  was  made  are  before  the  court.  It 
would  be  absurd  and  unreasonable  to  send  the  parties  to  any  other  county  to 
make  this  investigation.  Nothing  short  of  a  positive  law  authorizing  the 
acknowledgment  to  be  taken  in  any  county,  would  warrant  the  court  in  receiv- 
ing it  in  any  other  than  that  where  the  judgment,  execution,  and  return  are  of 
record. 

The  foundation  of  the  bills  in  all  the  cases  is  that  the  complainants  each  has 
a  legal  title.  But  the  court  is  of  opinion  that  the  sheriff's  deeds  undor  which 
they  severally  claim,  are  all  defective  and  inoperative;  the  bills  must- therefore 
be  dismissed. 

Judge  Buknet,  having  been  attorney  for  McLure,  upon  whose  judgment  the 
lands  were  sold,  did  not  sit  in  this  cause. 
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Toe  asiigBiDeiit  of  a  note  given  for  the  purchaie  money  of  real  esiaca  does  DOt  transfer  the  aqiii* 
table  lieo  of  the  vendor,  either  at  law  or  in  equity . 

A  judgment  cannot  operate  as  a  lien  upon  an  equitable  interest  The  award  of  an  execution 
upon  m.  ftL  upon  a  justice^s  judgment,  is  no  lien  before  an  actual  levy. 

The  land  In  question  was  sold  to  Vcuidike  by  Elliot,  part  of  the  purchase 
money  paid,  but  no  deed  given.  Vandike  sold  to  the  defendant  Decker,  and  an 
arrangement  was  made  by  which  Decker  gave  his  notes  to  Elliot  for  the  bal. 
ance  of  purchase  money  due  from  Vandike,  and  Elliot  gave  to  Decker  a  bond 
to  convey.  Two  of  Decker's  notes  to  Elliot  for  the  sum  of  fifly  dollars  fifty 
cents  each,  being  the  balance  of  the  purchase  money  of  the  land,  were  assigned 
by  Elliot  to  the  complainant  Jackman.  Upon  these  notes,  Jackman,  as  as- 
signee, brought  suit  against  Decker  before  a  justice,  and  recovered  judgment. 
Execution  issued,  and  returned  no  goods. 

Jackman  then  filed  a  transcript,  and  obtained  a  sci,  fa,  from  the  court  of 
Common  Pleas,  to  shew  cause  why  execution  should  not  issue  against  Decker's 
land.     At  August  term,  1821,  execution  was  awarded  against  the  real  estate  of 
Decker.     At  this  time  EUiof  had  not  conveyed  to  Decker,  and  he  had  no  real 
estate  except  his  interest  in  the  land  in  question. 

At  August  term,  1821,  suit  was  brought  by  Decker  against  Elliot  upon  the 
conveyance  bond,  in  which  the  defendant  Hallock  was  attorney  for  Decker.—- 
At  the  December  term,  1 82 1 ,  the  counsel  for  Decker  tendered  a  deed  for  the  land 
from  Elliot  and  wife  to  Hallock,  who  refused  to  take  it,  because  it  did  not  suffi- 
ciently describe  the  lands. 

Decker  becoming  indebted  to  Hallock  for  fees  as  counsel,  and  fi»  moneys  ad* 

vanced  to  secure  the  payment,  and  also  to  secure  him  for  becoming  his  bail 

upon  an  appeal  bond,  in  January,  1822,  assigned  to  him  Elliot's  bond  then  in 

suit.    Hallock  gave  Decker  a  memorandum  of  the  object  of  assigning  the  bond> 

and  a  stipulation  to  reconvey  when  paid  and  indemnified.     At  the  time  of  this 

transaction  Hallock  knew  that  part  ot  the  purchase  money  due  to  Jackman 

upon  the  assigned  notes,  was  unpaid,  and  knew  of  the  legal  proceeding  upon 

these  notes. 

At  March  term,  1822,  a  deed  from  Elliot  and  wife,  properly  describing  the 

landy  was  offered  to  Hallock  for  Decker,  but  was  not  accepted*  At  this  term 
the  suit  of  Decker  v,  Elliot  was  discontinued.  This  suit  was  commenced  in 
April,  1622,  against  Hallock,  Decker,  and  others,  praying  a  sale  of  Decker's 
equitable  interest  in  the  land,  and  a  preference  in  payment  of  the  judgments 
for  Jackman  upon  the  notes  taken  for  purchase  money.  The  court  directed  a 
sale  of  the  property,  and  that  the  proceeds  be  brought  into  court.  The  ques- 
tion how  they  should  be  distributed  was  reserved  for  decision  here. 

Three  questions  were  submitted  for  decision. 

1.  'Whether  the  assignee  of  the  notes,  given  for  the  purdmse  mon^y  of  laxid» 
•eaa  enforce,  in  equity,  the  originalJiea  of  the  vendor  against  the  landl 
^    2*  Whether  Jackman's  judgment  attached  as  a  lien  upon  Decker's  equitable 
interest  in  the  land  ? 
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d.  Whether  when  execution  is  awarded  by  the  court  of  common  pleas, 
against  real  estate  upon  a  judgment  reudered  by  a  justice,  a  lien  upob  land 
Attaches  before  levy  made  ? 

Wright  &  Colliers^  for  complainant.     HaUockj  for  defendant 

By  the  Court. 

The  vendor's  lien  for  purchase  money  is  founded  upon  an  implied  trust  be- 
tween the  vendor  and  purchaser.  The  purchaser  is  held  in  equity  to  he  tho 
trustee  of  the  vendor,  receiving  the  contract  or  conveyance  to  hold  it  for  the 
use  of  the  vendor,  until  the  purchase  money  is  paid.  The  trust  attaches  to  tho 
land,  and  follows  it  into  the  hands  of  a  subsequent  purchaser  with  notice  upon 
the  universally  received  doctrine,  that  he  who  purchases  a  trust  property,  with 
notice  of  the  trust,  is  bound  by  it.  But  this  trust  does  not,  and  cannot^  atta^ 
to  notice  given  for  the  purchase  money.  It  is  an  equity  between  the.. vendor 
and  vendee,  which  the  notes  cannot  afiect,  but  which  exists  in  the  same  chdrac* 
ter,  whether  a  note  be  given  or  not.  This  equity  arises  to  the  vendor  for  fais 
own  safety;  but  it  cannot  be  transferred  to  another.  No  law  has  madait  tho 
subjeot  of  conveyance  or  assignment.  It  cannot  follow  the  notes,  because  the 
assignee  takes  in  them  a  legal  interest,  and  the  assignment  does  not  purport  X6 
transfor,  and  could  not  transfer,  an  equity  existing  independent  of  |hem«  Tha 
notes  for  purchase  money  are  evidences  of  debt,  without  any  reference  to  the 
consideration  for  which  tl^ey  were  given;  the  vendor's  lien  is  a  substantive 
right,  distinct  and  separate  from  the  notes.  The  vendor  may  unite  them  by 
keeping  the  notes  in  his  own  hands;  but  he  cannot  transfer  both  to  his  assignee 
of  the  notes,  neither  at  law  nor  in  equity.  A  majority  of  the  court  are  of 
opinion,  that  the  complainant  can  claim  nothing  upon  the  ground  of  Elliot's  lien 
for  purchase  money. 

Jackman's  judgment  did  not  attach  as  a  lien  upon  Decker's  eqidtable  inter* 
est  in  the  hind.  This  court  have  so  decided  in  the  case  of  Roads  v.  J»  C. 
Symmes  and  Siansberry,  at  this  term. 

An  execution  issued  by  a  justice  of  the  peace  cannot  be  levied  upon  lands;  it 
follows  as  a  necessary  consequence,  that  a  judgment  upon  a  justice's  docket 
cannot  attach  a  lien  upon  real  estate.  The  proceedings  upon  scu  fa,  is  not  to' 
have  a  new  judgment,  but  an  execution  of  a  particular  character.  Upon  this 
seim  fa.  no  judgment  is  rendered;  execution  only  is  awarded  as  prayed  for  m  the 
writ.  This  award  of  execution  cannot  attach  a  lien  upon  land  before  leryi* 
which  is  only  effected  by  a  judgment  for  money.  It  gives  a  new  capacity  to 
the  justice's  judgment,  but  no  new  effect.  In  such  case,  lands,  like  chattels^, 
are  bound  from  the  levy  and  not  before. 

On  the  firat  point  Judge  Bubnet  diissented. 
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tn  ft  fuit  fey  tfce  puichaMt  uader  execution  the  Judgroent  under  which  the  nJe  waihad^  cawuM 
M  cootiwreffted* 

A  coBTcyuice  made  Toluntarily  hj  a  dehtor  to  his  creditor  it  without  coonderatioii ,  if  the  pai- 
tiee  afterwards  treat  the  debt  as  still  iubsisting . 

The  re-deliveiy  of  a  deed  by  the  grantee  to  the  giantor  is  not  a  re-conveyance  of  the  title. 

The  grantor  exercising  control  over  the  property  conveyed^  selling  aad  seceiving  the  puichata 
aooeyf  and  making  conveyances,  are  badges  of  fraud . 

The  law  recognises  a  tacit  as  well  as  an  expiess  truct. 

The  complainant  derived  title  under  certain  proceedings  in  attaehnent  pro»» 
ccuted  by  bim  against  Ephraim  and  William  Starr.  The  attachment  was  sued 
out  of  the  Common  Please  of  Cuyahoga  county,  on  the  13th  day  of  May^ 
1810;  the  lands  in  question  were  attached,  and  such  proceedings  had  that  they 
were  sold  and  purchased  by  the  complainant,  and  a  regular  deed  obtained  finon 
die  sheriff. 

The  bill  charges  that  Ephraim  Starr,  the  original  debtor  and  owner  of  the 
lands,  had  previously  made  a  pretended  sale  to  the  other  two  defendants  fraudu* 
lently  and  without  consideration,  and  upon  a  secret  trust  that  Ephraim  Starr 
should  have  the  benefit,  and  calls  upon  the  defendants  to  answer. 

Ephraim  Starr,  in  his  answer,  states  that  in  the  year  1816,  Nathan  Starr, 
the  complainant,  and  William  Starr  were  partners,  in  trade  in  New  York,  and 
agreed  upon  a  dissolution.  That  William  Starr  assumed  the  payment  of  aH 
the  debts  of  the  firm,  and  that  Ephraim  Starr  became  his  security  in  a  bond  to 
Nathan,  to  indemnify  Nathan  against  the  debts  of  the  firm.  It  was  upon  this 
bond  that  the  proceedings  in  attachment  were  had,  and  Ephraim  denies  any 
knowledge  of  the  debts  of  the  firm  paid  by  Nathan  after  making  the  bond. — 
He  further  states,  that  in  the  year  1817  he  resided  in  New  York,  and  waff 
indebted  to  Truman  Starr  about  11, COO  dollars  for  money  borrowed,  and  to 
Giles  Griswold  about  3,000.  That  to  secure  the  payment  of  these  sums,  he, 
on  the  1st  day  of  May,  1817,  conveyed  to  Truman  Starr  the  lands  in  question, 
with  otherSi  in  the  whole  about  6000  acres,  with  intent  that  Truman  should 
convey  an  equal  proportion  to  Giles  Griswold,  which  deed  he  delivered  to 
Truman  Starr^  and  received  from  him  a  power  of  attorney  to  sell  the  same 
lands. 

He  further  states,  that  sometime  afterwards  he  found  it  necessarry  to  apply 
lor  the  benefit  of  the  insolvent  laws  in  the  state  of  New  York.  And  at  this 
time,  the  deed,  not  being  recorded,  was  returned  to  him  by  Truman  Starr,  and 
Truman  Star,  as  well  as  Griswold,  signed  his  petition  as  a  creditor,  praying 
that  he  might  have  the  benefit  of  the  insolvent  laws.  He  further  states, 
that  after  his  discharge  under  the  insolvent  law,  feeling  himself  morally 
boimd  to  pay  the  debts  due  Truman  Starr  and  Giles  Griswold,  he  made  to 
them  a  new  deed,  antedated  so  as  to  bear  date  the  1st  May,  1817,  the  purpose 
of  which,  was  to  protect  sales  made  under  Truman,  anteriour  to  the  date  of  the 
second  deed.  This  deed,  he  states,  he  made  without  the  knowledge  of  Truman 
Starr,  aad  kept  it  in  his  posseMion  until  September,  1818,  when  it  was  deliTered^ 
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and  his  notes  held  by  Truman  Starr,  giren  up  and  cancelled.  The  ovigi. 
nal  power  of  attorney  from  Truman  to  Ephraim  Starr  was  retained,  under 
which  sales  had  been  made  by  Ephraim  as  attorney  for  Truman,  and  moneys 
received  and  accounted  for.  He  relies  upon  his  discharge  under  the  insolvent 
laws  of  New  York,  as  discharging  him  from  liability  on  his  covenant  to  Nathan 
Starr,  upon  which  the  proceedings  were  had.  He  d^es  all  fraud,  and  all 
secret  trusts,  in  making  the  conveyance. 

Truman  Starr's  answer  is  substantially  the  same.  Griswold  in  his  answer 
states,  that  he  knew  nothing  of  the  facts  charged,  further  than  that  Ephraim 
Starr  was  indebted  to  him,  and  that  he  had  received  a  conveyance  of  land  in 
payment  from  Truman  Starr,  in  pursuance  of  an  understanding  between 
Ephraim  and  Truman  at  the  time  the  conveyance  was  taken  by  Truman  of  the 
land  in  dispute. 

At  the  hearing,  the  complainant  adduced  an  authenticated  transcript  of  the 
proceedings  and  discharge  of  Ephraim  Starr,  under  the  insolvent  act  of  New 
York,  from  which  it  appeared,  that  Truman  Starr  and  Giles  Griswold  were 
petitioning  creditors. 

The  defendants  produced  the  deed  from  Ephraim  Starr  to  Truman  Starr, 
which  bore  date  May  1st,  1817,  and  had  on  it  a  certificate  of  its  acknowledg. 
ment  by  Ephraim  Starr,  before  a  Master  in  chancery,  September  10th,  1817. 
It  also  had  on  it  the  certificate  of  the  acknowledgment  by  Mrs.  Starr,  dated 
September  17, 1818.  Her  name  inserted  in  the  body  of  the  deed,  and  her 
signature  are  in  different  ink  from  the  other  parts  of  the  deed,  and  the  ink 
appears  to  correspond  with  that  in  the  certificate  of  her  acknowledgment;  it 
was  recorded  before  the  attachment  issued. 

Copies  of  the  power  of  attorney  from  Truman  to  Ephraim  Starr,  and  an 
agreement  of  counsel  as  to  sales  made  by  Ephraim  in  the  name  of  Truman, 
under  that  power,  were  also  produced.  -  The  deed  from  Truman  Starr  to  (Stiee 
Griswold  was  executed  after  the  attachment  issued. 

WhiuU$ey^  Lyman^  BruA  and  Fitzgerald^  for  defendants.  ^^ 

KSdlty  and  Gtimkey,  for  eomplaiQants. 

Bj  the  Court. 

The  complainant  claims  title  under  a  sale  upon  execution,  founded  on  a 
judgment  rendered  at  law,  in  action  of  covenant  commenced  by  attachment.-— 
This  judgment  cannot  be  here  controverted.  It  is  conclusive  that  Ephraim 
Starr  owed  him  the  debt,  for  which  it  is  rendered  at  the  time  stated  in  the  pro* 
ceedings,  and  places  him  in  the  attitude  of  a  creditor,  entitled  to  contest  the 
&irness  of  the  title  which  the  defendant  set  up  to  the  land  in  dispute. 

This  title  is  a  deed  of  conveyance  from  Ephraim  Starr  to  Truman  Starr 
dated  May  1st  1817.  The  deed  is  produced,  and  upon  inspection,  it  appeam 
to  have  been  acknowledged  by  Ephraim  Starr  upon  the  10th  of  September 
1817,  and  by  his  wife  on  the  17th  of  September,  1818^  The  wife's  name  and 
signature  being  inserted  in  ink  different  from  that  of  the  writing  in  the  body  of 
the  deed,  and  corresponding  with  that  of  her  acknowledgment  It  is  evident^ 
that  although  two  deeds  are  spoken  of  in  the  ansirers,  there  never  was  but  one 
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executed.  The  same  deed  made  and  acknowledged  by  Ephroim  Starr  in  1617, 
wafi  executed  by  Mrs.  Starr  in  1818.  There  is  no  reason  to  presume  that  the 
master  in  chancery,  taking  Ephroim  Starr's  acknowledgment,  antedated  liia 
certificate.  And  this  must  have  been  done,  if  the  deed  produced  was  executed 
after  Ephraim  Starr's  discharge,  as  stated  in  the  answer. 

Tlie  defendants  all  insist,  that  the  first  deed  was  executed  in  May,  1817,  to 
secure  the  debts  due  from  Ephraim  Starr  to  Truman  Starr  and  Giles  Gnswold. 
ThQ  date  of  the  deed  corresponds  with  this  statement,  and  the  court  being  sat- 
isfied  that  there  was  but  one  deed,  and  that  this  is  it,  the  right  of  the  defendants, 
Truman  Starr  and  Giles  Griswold,  depend  upon  the  validity  of  this  deed. 

The  court  agree  with  the  defendant's  counsel,  that  the  redelivery  of  the 
deed  did  not  re-convey  the  title.  That  re-delivery  is  of  no  other  importance, 
than  aerone  of  many  circumstances  elucidating  the  character  of  the  transaction. 
The  deed  is  absolute  and  indefeasible,  the  consideration  for  which  it  was  given 
must  have  arisen  at  the  time  of  its  execution.  If  given  in  payment  of  an  exist- 
ing d^bt,  there  must  have  been  an  agreement  that  the  debt  should  be  extin- 
guished. If  the  debt  subsisted,  and  was  really  due,  after  the  deed  was  made, 
there  was  no  consideration. 

It  is  distinctly  admitted  by  all  the  parties,  that  the  debt  was  not  extinguished, 
but  remained  due  between  them.  Truman  Starr  presented  himself  a  petition- 
ing  creditor  for  account  of  this  very  debt.  Giles  Griswold  did  the  same  with 
respect  to  his.  Both  made  affidavit  that  his  debt  was  due  to  him,  which  could 
not  be  the  case,  if  it  had  been  paid  by  the  conveyance  of  the  land  in  question. 
£phraim  Starr  in  his  answer,  distinctly  states  that  it  was  in  September,  1818, 
that  the  notes,  evidences  of  the  debt,  were  given  up  and  cancelled  upon  the  de- 
liv'dry  of  the  pretended  second  deed.  Truman  Starr  states  the  same  thing.  The 
avowed  object  of  making  the  alleged  second  deed,  was  to  discharge  this  debt, 
which  Ephraim  felt  a  moral  obligation  to  pay. 

The  deed,  if  operative  at  all,  was  operative  from  May,  1817.  At  that  time, 
and  until  September,  161S,  the  parties  to  it  shew  that  it  was  without  considera- 
tion. And  being  so,  the  grantee  held  the  title  in  trust  for  the  grantor.  It  was 
not  recorded,  and  there  is  no  evidence,  except  the  allegation  in  the  answers, 
that  it  ever  was  in  the  power  of  the  grantee  before  September,  181  ^;  and  how 
long  it  was  in  his  power,  if  ever,  is  not  alleged. 

The  suggestion  in  the  answer  that  Truman  gave  up  the  deed  to  become  a 
petitioning  creditor,  is  in  every  view  of  it  most  lame  and  impotent.  If  the 
transaction  had  bieen  in  good  faith,  the  execution  of  the  deed  extinguished  the 
debt..  The  re-delivery,  or  giving  it  up,  could  not  revive  the  debt,  unless  there 
was  a  contract  that  it  should  do  so.  Such  a  contract  would  have  vested  an  in- 
terest  in  Ephraim  which  he  was  bound  to  put  in  his  schedule  for  the  benefit  of 
his  creditors.  Nothing  of  this  kind  was  done.  If  the  debt  was  paid  by  making 
the  deed,  Truman  Starr  was  guilty  of  both  fraud  and  perjury  in  presenting 
himself  a  petitioning  creditor.  If  the  debt  was  revived  by  agreement  when  the 
deed  was  given  up,  Ephraim  Starr  was  guilty  of  perjury  and  fraud  too  in  not 
assigning  it  for  his  creditor's  benefit.  But  if  the  conveyance  was  voluntary, 
^upon  no  seoret  trust  distinctly  expressed,  the  conduct  of  the  parties  ia  more  coo- 
sistent  than  it  could  be  upon  any  other*snpposition. 

The  circuinsta9ce_tfaat  Ephrairo  3tarr,  the  grantor,  continued  to  exemam 
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control  over  the  property,  and  sell  and  dispose  of  it,  receiving  the  purchase 
money^  and  making  conveyances,  is  an  additional  badge  of  trust  and  fraud.  It 
does  not  essentially  change  the  character  of  this  fart  of  the  transaction,  that 
Bphraim  acted  under  a  power  of  attorney  from  Truman.  That  power  was 
created  at  the  time  of  the  conveyance,  and  continued  unrevoked  after  the  re- 
turn of  the  deed  to  Ephraim.  Like  the.  deed  itself,  it  was  kept  a  secret  until  it 
became  necessary  to  use  it  to  enable  Ephraim  to  enjoy  the  benefit  of  the  land. 

It  is  another  strong  and  unfavorable  circumstance,  that  the  deed,  though 
unrecorded,  was  permitted  to  remain  for  so  great  a  length  of  time,  in  the  hands 
of  the  grantor;  and  was  a  second  time  brought  out,  not  at  the  request  of  the 
grantee,  but  upon  the  motion  of  the  grantor,  and  the  consideration  got  up,  that 
of  a  debt  discharged  by  the  proceedings  under  the  insolvent  law,  upon  the  peti- 
tion of  the  grantee. 

All  the  principal  facts  of  the  case  unite  in  convincing  a  majority  of  the  court, 
that  the  deed  was  originally  made  voluntarily  and  without  consideration,  and 
that  the  object  was  to  cover  the  land  from  creditors,  and  save  it,  that  it  might 
be  enjoyed  by  the  grantor.  That  this  trust  was  not  formally  declared  or  ex- 
pressed between  the  parties,  is  no  reason  why  it^cannot  exist.  The  law  is  not 
to  be  evaded  by  contrivances  of  this  nature.  A  trust,  tacitly  created,  is  more 
difficult  to  reach  than  one  that  is  expressed;  but  when  it  is  ascertained  the  same 
consequence  is  attached  to  it. 

Giles  Griswold  is  in  no  better  situation  than  Truman  Starr.  His  title  rests 
upon  the  same  deed,  which  was  never  operative.  And  although  he  was  no  party 
to  the  original  transactions,  yet,  he  acquired  no  interest  in  the  lands  until  the 
conveyance  was  made  to  him.  He  could  not  enforce  the  parol  trust  in  Truman 
Starr,  if  there  were  no  doubt  of  its  existence.  And  his  deed  is  made  since  the 
land  was  attached,  and  since  a  right  was  commenced  in  the  complcdnant.  Both 
deedd  must  be  decreed  fraudulent  and  void. 

Ju^e  BuRi^BT^s  dissenting  opinion. 

I  dissent  from  the  opinion  of  the  court  in  this  case,  principally,  because  the 
defendants,  Truman  Starr  and  Giles  Griswold",  have  expressly  denied  the  fraud 
imputed  to  them,  and  their  answers  have  not  been  contradicted  by  a  single 
witness. 

They  were  creditors  of  Ephraim  Starr,  for  money  lent,  to  a  greater  amount 
than  the  estimated  value  of  the  land,  and  whatever  might  have  been  the  fraudu- 
lent views  of  Ephraim  Starr,  or  the  imposition  practised  by  him,  on  his  credit- 
ors, these  defendants  are  not  infected  by  it.  Fraud  must  be  proved,  it  cannot 
be  presumed.  The  facts  from  which  unfavorable  inferences  might  be  drawn, 
against  these  defendants,  appear  to  be  satisfactorily  explained.  They  may  all 
be  true,  and  they  perfectly  innocent.  On  such  grounds,  I  cannot  agree  that  the 
complainant,  who  is  an  after  creditor,  has  a  right  to  wrest  from  them  their 
iahula  in  nOufragio,  and  effect,  for  his  own  exclusive  benefit,  the  same  object, 
^hich  he  alleges  is  a  fraud  in  them.  Their  equity,  to  say  the  least  of  it,  is  as 
strong  as  that  of  the  complainant.  It  is  prior  in  point  of  time,  and  they  have 
the  law  on  their  side.  Equity  being  equal,  the  law  prevails.  Prior  est  in  tem» 
porCy  potior  est  in  jure. 

The  deed  first  executed,  and  delivered  by  Ephraim  to  Truman,  was  for  a 
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valuable  consideration.  It  was  made  before  his  application  for  the  benefit  of 
the  insolvent  laws  of  New  York,  andjwhen  he  was  at  liberty  to  prefer  one  cre- 
ditor to  another.  The  execution  and  delivery  of  this  deed,  vested  the  legal  title 
in  the  grantee,  and  the  conveyance  was  complete.  As  the  land  was  not  received 
in  full  discharge  of  the  debt  due  to  Truman,  and  to  Griswold,  it  was  perfectly 
consistent  with  the  nature  of  the  transaction,  that  the  notes  of  Ephraim  should 
be  retained,  until  the  proceeds  of  the  land  should  be  ascertained.  When  that 
was  done,  the  amount  was  to  be  credited,  and  the  residue,  if  any,  would  have 
continued  a  subsisting  debt. 

The  re-deli  very  of  the  deed  to  Ephraim,  did  not  divest  the  grantee  of  his  title, 
or  render  the  conveyance  void,  and  the  fraud  that  might  have  been  practised 
afterwards,  on  the  bankrupt  laws  of  New  York,  could  not  relate  back,  so  as  to 
avoid  a  conveyance  previously  made,  in  good  faith,  and  for  a  valuable  consider, 
ation. 

The  second  deed  may  be  considered  as  a  nullity,  because  there  was  no  inte- 
rest in  the  grantor  that  could  be  conveyed  by  it,  and  I  cannot  discover  how  the 
validity  of  the  first  deed  can  be  affected  by  the  subsequent  conduct  of  the  parties, 
in  relation  to  third  persons,  who  had  no  interest,  or  concern  in  the  transaction. 
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What  covenants  axe  independent,  dependant  and  mutual. 

In  covenant  greater  suictnen  is  required  in  pleading  than  in  most  other  actiuot .  Mm  eti/aeium^ 

puts  nothing  in  issue  but  the  execution  of  the  instrument  declared  upon. 

J>ton  est  factumy  it  seems,  is  such  a  general  issue  sj  will  authorize  a  notice  of  special  matter  uo- 
der  the  statute . 

No  continuance  ofpattetsion  for  any  time  less  than  where  the  statute  of  limitatioBS  would  opeimta 
lo  bar  a  recovery  in  ejectment,  is  sufficient  to  warrant  the  presumption  of  a  deed. 

Where  a  vendor  covenants  to  make  an  indisputable  title,  he  must  make  out  a  complete  tonaecled 
paper  title. 

A  deed  attested  by  one  wimess,  since  1825,  docs  not  convey  the  legal  title . 

The  value  of  merchandise  agreed  upon  between  the  parties,  is  the  proper  rule  of  damages  wh«ia 
no  fraud  is  alleged,  and  where  one  party  has  furnished  the  merchandise,  and  the  other  party  has 
neglected  to  do  some  specific  act  in  payment  therefor,  according  to  the  terms  of  the  contract. 

The  plaintiff  stipulated  to  deliver  to  the  defendant  merchandise  to  the  amount 
of  11,418  dollars  thirty-two  cents,  upon  account  of  (he  purchase  of  the  land;  and 
from  time  to  time  when  thereto  required,  within  one  year  from  the  date,  to  de- 
liver to  the  defendant  or  his  order  any  further  quantity  of  merchandise,  as  he  or 
his  agent  might  select,  to  the  amount  of  dollars,  further  on  account  of  the 
land. 

The  price  of  the  land  was  to  be  fixed  by  three  persons  living  in  Cincinnati,  to 
be  chosen  by  the  parties  within  six  months;  Graham  covenanted  that  if  he  ap- 
proved the  price  fixed  he  would  at  the  end  of  one  year  from  the  date,  by  a  good 
and  sufficient  deed  of  conveyance  and  assurance  in  the  law,  well,  and  sufficient, 
ly,  grant,  convey,  and  assure  the  lapd  to  the  plaintifl&,  in  fee  simple,  clear  of 
all  incumbrances,  and  at  the  same  time  deUverihe  posseseion  qf  ike  premises  to 
ihemj  they  securing  to  be  delivered  on  demand  to  the  defendant,  or  his  order, 
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such  goods  suitable  to  the  Cincinnati  market,  at  a  fair  price,  as  he  may  choose, 
fO  the  amount  of  any  difference  beyond  the  amount  of  goods  and  merchandiifd 
then  actually  received. 

The  declaration  contains  a  single  count.  After  reciting  the  substance  of  the 
eoyenant,  and  avering  the  delivery  of  the  11,418  dollars  thirty-two  cents 
amount  of  goods,  it  alleges  that  the  plainti^  have  "at  all  times  since  the  making 
the  said  article,  been  ready  and  willing,  when  legally  required,  and  upon  rea- 
sonable request  made  by  said  Graham  or  his  order,  to  deliver  to  him  or  his 
order  any  other  and  further  quantity  of  goods,  wares,  and  merchandise,  which  he, 
the  said  Graham,  or  his  agent,  might  select,  when  the  same  should  be  selected 
on  account  of  the  aforesaid  tract  of  land  agreeably  to  the  provisions  and  stipula- 
tions contained  in  said  article.  And  the  plainti^  further  say,  that  since  the 
execution  of  said  articles  they  have  at  all  times  been  ready  and  willing,  in  pur. 
suance  to  the  terms  thereof,  to  receive  a  good  and  sufficient  deed,  &c.  and  to 
pay  or  deliver  to  said  Graham,  or  to  secure  to  be  delivered  to  him  or  his  order 
on  demand,  such  goods,  suitable  to  the  Cincinnati  market,  at  a  fair  marketable 
price,  as  he  or  they  may  choose,  to  the  amount  of  the  difference,  &c.  And 
they  further  say,  that  since  the  execution  of  the  .articles,  and  since  the  expira- 
tion  of  the  year  therein  mentioned,  they  have  at  all  times,  at  the  period  in  said 
articles  contemplated,  been  ready  to  receive  possession  of  the  premises  in  the 
said  article  described.  And  in  fact  they  say  their  covenants  have  been  kept 
and  performed.  And  they  further  in  fact  say,  that  although  the  period  of  one 
year,  mentioned  in  said  articles,  at  the  end  of  which  the  said  Graham,  by  his 
covenant,  should  have  conveyed  the  said  land,  has  long  since  elapsed  and  gone 
by;  and  although  the  said  tract  of  land  has  been  long  since  valued,  and  the 
price  fixed  to  the  same,  and  the  said  valuation  approved  by  said  Graham',  yet 
said  Graham,  well  knowing  the  premises,  and  well  knowing  that  he  had  and 
did  receive  the  goods  and  merchandise  in  said  articles  specified,  amounting  in 
value  to  11,418  dollars  32  cents,  and  that  the  said  plaintiffs  had  well  and  faith- 
fully fulfilled  and  performed  all  and  singular  the  covenants  and  agreements  on 
their  part  in  this  behfdf  to  be  kept  and  performed;  nevertheless,  said  Graham 
has  not  executed  and  made  to  said  plaintiff  a  good  and  sufficient  deed,  nor  hath 
he  delivered  possession,  nor  hath  he  secured  to  be  paid  the  value  of  the  said 
goods  and  merchandise;  wherefore  his  covenants  he  hath  not  kept,  but  hath 
broken  the  same,"  dsc. 

The  plea  is  nahestfaciumy  without  an  affidavit,  but  accompanied  with  a  notice 
stating  an  offer  to  perform  a  tender  of  the  deed,  bad  quality  of  the  goods  dec. 

The  plaintifib  gave  in  evidence  the  covenant  declared  upon,  and  proof  of  the 
deUvery  of  the  merchandise  stated  in  it.  They  also  gave  in  evidence  a  letter 
firom  Graham  to  the  plaintifils,  dated  at  Philadelphia,  Oct.  SO,  1818,  staging 
that  he  had  approved  the  price  fixed  by  the  valuers,  and  intended  to  comply 
with  the  contract;  and  submitting  for  consideration  a  connection  of  the  paper 
title,  and  a  conveyance  from  himself  to  the  plaintifis;  and  remaking  it  was 
doubtful  whether  he  could  tender  a  performance  at  any  other  time  than  the 
end  of  the  year,  and  adding,  *^I  am  ready  either  now  or  then  to  perform  what 
is  necessary;  and  remarking  also,  that  the  deed  from  Symmes  to  Dayton,  under 
whom  the  title  was  derived,  was  not  among  the  papers  but  should  be  supplied. 
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The  plaintiff  also  gave  in  cvideucc  a  letter  from  them  to  the  defendant,  dated 
October  22,  1818,  objecting  to  the  sujSiciency  of  the  title. 
J .  That  there  was  no  deed  from  Symmes  to  Dayton. 

2.  That  Mrs.  Symmes  had  not  relinquished  her  dower. 

3.  That  the  deed  from  Vanhome  to  Williams  was  not  recorded  in  time. 

4.  That  there  was  no  certificate  that  there  were  no  unsatisfied  judgments 
against  intermediate  owners. 

Upon  this  proof  the  plaintiffs  rested  the  case,  statiifg  to  the  jury  that  they 
claimed  to  recover  the  11,418  dollars  32  cents,  with  interest. 

The  defendant  moved  the  court  to  direct  a  non-suitj  upon  the  ground  that  the 
evidence  given  by  the  plaintifis  did  not  make  out  their  cause  of  action  as  alleg- 
ed in  the  declaration,  and  the  court  Reserved  the  decision  of  this  motion  until 
the  cause  was  further  heard,  and  directed  the  defendant  to  proceed  in  the  case. 
The  defendant  then  gave  in  evidence  that  he  had  tendered  a  deed  to  the  platntiflb 
on  the  30th  of  March,  1819,  in  compliance  with  this  contract,  and  also,  that 
he  had  offered,  to  the  plaintiffs  for  their  acceptance  a  deed,  with  an  abstract  ol 
the  title,  in  October,  1818,  and  also,  in  February,  1819,  before  the  end  of  the 
year  in  the  covenant  stated,  to  which  the  plaintifli  objected,  because  there  was 
no  deed  from  Symmes,  who  received  the  patent  from  the  government,  to  Jona- 
than  Dayton,  under  whom  Graham  deduced  title,  and  because  of  several  sap* 
posed  existing  claims  for  dower.     The  defendant  also  gave  evidence  of  the  pos- 
session of  Joel  Williams,  from  whom  he  purchased,  and  of  a  connected  and  un- 
interrupted possession,  from  and  under  a  purchase  made  from  Dayton,  in  the  year 
1791.     And  also  the  paper  title  from  Dayton  to  the  respective  persons  in.  suc- 
cession, who  had  held  possession  down  to  Joel  Williams,  from  whom  the  defend- 
ant derived  possession,  except  a  deed  from  Riddle  to  Vanhome,  which  deed, 
dated  in  the  year  1808,  attested  by  one  witness,  acknowledged  before  a  justice, 
by  the  grantor,  and  recorded,  the  defendant  also  offered  in  evidence;  but  upon  the 
suggestion  of  the  plaintiffs'  counsel,  it  was  rejected  by  the  court.     The  defendant 
also  gave  in  evidence  a  deed  from  J.  C.  Symmes  to  Moses  Miller,  for  a  tract  of 
land  adjoining  the  section  No.  19,  in  which  the  land  in  question  is  situate,  bear- 
ing date  Nov.  1798,   reciting  that  Jonathan  Dayton  was  the   purchaser  and 
and  locator  of  section  19.     The  defendant  also  gave  in  evidence  the  deposition 
of  Jonathan  Dayton,  stating  that  a  deed  had  once  existed'from  Symmes  to  him«- 
9elf  for  said  section. 

Upon  this  evidence  the  defendant  asked  the  court  to  instruct  the  jury  that 
by  a  just  construction  of  the  covenant,  the  place  for  the  carrying  it  into  execu- 
tion  was  Cincinnati,  that  the  deed  must  be  made,  the  possession  delivered,  and 
the  delivery  of  the  goods  on  demand  secured,  at  the  same  time,  and  the  plain- 
tiffs  not  having  alleged  in  their  declaration,  or  shewn  in  evidence  that  they 
were  ready  at  Cincinnati  at  any  time  to  perform  the  contract  on  their  part,  aikl 
accept  a  performance  from  the  defendant,  they  could  not  recover  at  all  in  this 
action,  or  if  they  could  recover,  could  only  recover  nominal  damages.  But 
the  court  instructed  the  jury  that  the  plaintiffs  were  entitled  to  recover  the  full 
damages  they  might  have  sustained  without  adducing  any  proof  of  the  matters 
claimed  as  necessary  to  be  made  out  in  proof  by  the  plaintiflS. 

The  defendant  also  asked  the  court  to  instruct  the  jury  that  npon  the  evi- 
dence adduced, -they  ought  to  presume  a  deed  from  John  Cleves  Symmes^  to- 
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tkiytam*  Aad  thai  iIm  deed  fram  Biddle  not  being  in  evidence  )>efi>r6  tlM  court, 
Mid  not  haying  been  objected  to  by  the  plaintifis,  at  any  time,  until  the  trial  in 
the  Gomaion  Pleas,  and  the  poaa»s8ton  under  it  having  contiBued  so  that  the  pos^ 
aenion  of  Graham  or  those  claiming  under  him  could  not  bo  disturbed,  a  good 
attd  Bvffieient  titie  was  made  out  to  satisfy  the  terms  of  die  eorenant.  But  the 
cooit  tnatrtieted  the  jury  thai  no  continuance  of  possession  for  any  time  lees 
than  whpfB  the  statute  of  limitations  would  operate  to  bar  a  recovery  in  ejects 
ment  was  sufficient  to  warrant  the  presumption  of  a  deed,  and  that  if  the  title 
was  Ibimd  to  have  been  in  Dayton,  no  other  title  would  satisfy  the  terms  of 
the  eoatraet,  except  a  complete  connected  paper  title  from  Dayton  to  Graham 
the  Mbndant. 

The  dafendant  nko  ga\^)  in  evidence  to  the  jury,  that  the  goods  delivered  as 
slated  in  tlis  convenant  were  of  very  inferior  quality,  and  were  not  worth  itt 
money  the  sum  stated  as  their  price,  ond  asked  of  the  jury  if  they  found  a  ver^ 
diet  for  the  pkuntiffib,  to  find  such  sum  only  as  die  true  eash  value  of  tftfee  geode*' 
But  theoonft  instructed  the  jury  diat  it  was  not  competent  for  the  del^ndant  to 
coBlsat  the  justness  i^lhe  price  fixed  upon  the  goods  in  the  covenant,  and  thtff 
each  pnce  must  be  lakm  by  the  jury  as  their  true  value. 

The  jury  found  a  verdict  for  the  plaintifis  for  the  amount  of  the  goods  with 
iateresL 

The  defendant  moved  the  court  for  a  new  trial  upon  the  ground  of  misdirec- 
tion in  all  the  matters  here  stated.  The  consideration  and  decision  of  this  mo- 
tion, as  well  as  of  the  point  reserved  in  regard  to  a  non-suit,  was  adjoumpd  tp 
Columbus. 

EiU  askl  Hammondy  ior  defetulont.    Rowans  for  plaintiff. 

Opinion  of  (he  Court  by  Judge  Hitchcock. 

In  the  case  of  Kingston  v.  Prestoriy  Doug,  690,  91.)  Lord  Mansfield  ob- 
serves, ''There  arc  three,  kinds  of  covenants:  IsU  Such  as  are  called  mutual 
and  independeiUy  where  cither  party  may  recover  damages  from  the  other  for 
the  injury  he  may  have  received  by  a  breach  of  the  covenants  in  his  favor,  and^ 
Vrhere  it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the  covenants 
on  the  part  of  the  plaintiff.  2d.  There  are  covenants  which  are  conditions^ 
dependent  on  each  other,  in  which  the  p^formance  of  one  depends  on  th^ 
prior  performance  of  the  other,  and  therefore,  till  this  prior  condition  be 
performed,  the  other  party  is  not  liable  to  an  action  on  his  covenant,  3d.  Th^re 
is  also  a  third  sort  of  covenants,  which  are  mutual  conditions  to  be  perform- 
ed  at  M«  same  time^  and  in  these,  if  one  party  was  ready,  and  offered  to  perform 
his  part,  and  the  other  neglected  or  refused  to  perform  his,  he  who  was  ready 
and  offered,  has  fulfilled  his  engagement,  and  may  maintain  an  action  for  the 
default  of  the  other,  though  it  is  not  certain  that  either  is  obliged  to  do  the  first 
act. 

Much  difficulty  arises  at  times  in  the  construction  of  covenai^ts,  and  in 
ascertaining  whether  they  are  dependant  or  independent;  ^but  the  same  rulaii 
must  be  adopted  as  in  the  construction  of  other  instruments  of  writing*     The 
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intentioa  of  the  parties  ia  to  govern,  and  that  intentioii  must  be  eoRectod  firom 
the  whole  instrumoat  taken  together.  The  order  of  time  in  which  the  aeyeral 
acts  are  to  be  performed,  however  much  they  may  be  transposed  in  the  deed^ 
will  shew  the  int^t  of  the  transaction.  If,  upon  the  whole,  it  shall  appmr  !• 
have  been  the  intention  of  the  parties,  to  trust  each  to  the  personal  seeanty«f 
the  other,  the  covenants  must  be  considered  as  independent.  So  when  the  cov^ 
enants  in  a  deed  are  estabUshed,  in  one  particular  instance,  to  be  independent, 
it  seems  to  be  settled  that  they  must  be  so  considered  throughout,  altbongli  in 
the  deed  there  may  be  mutual  acts  to  be  performed  at  the  same  time^  or  aklKiC|gh 
the  plaintiff  had  covenanted  to  do  certain  acts  on  his  part,  in  the  intoowdiate 
time,  between  the  performance  of  the  different  acts  to  be  done  by  the  defend* 
ant.  (2  John.  273,  387.  5  John.  78.  2  H  Bh  389.]  So  where  mutnai  cove- 
nants  go  only  to  a  part  of  the  consideration,  and  a  breach  of  that  part  nay  be 
paid  for  in  damages,  it  has  been  determined  that  they  are  to  be  regarded  as  in<i 
dependent.  (7  Jchn*  244,  and  catea  there  cited.) 

In  declaring  in  covenant,  the  declaration  must  be  varied  according  to  the  na- 
ture of  the  instrument  declared  on.  If  the  liability  of  the  defendant  d^Mmls 
upon  the  performance  of  a  prior  covenant  or  condition  on  the  part  of  the  plain* 
tiff,  performance  or  a  tender  of  performance  must  be  averred,  or  the  declara- 
tion  will  be  bad  on  demurrer.  If  the  covenant  contains  tnutual  conditiofuU>  be. 
performed  at  the  same  time^  the  plaintiff  must  aver  that  he  was  ready  and  offer •> 
ed  to  perform  on  his  part,  but  it  is  not  necessary  that  he  should  aver  perform* 
ance  or  an  actual  tender  of  performance..     (1  East.  203.  3  Bos.  and  Pull.  457, 

6  John,  179.) 

There  is,  perhaps,  more  difficulty  in  determining  to  which  class  of  covenantsr, 

the  contract  before  the  court  belongs,  than  seems  to  be  apprehended  by  coun* 
sel.  The  agreement  was  made  on  the  27th  of  March,  1918,  at  which  time, 
merchandise,  estimated  at  the  value  of  eleven  thousand  four  hundred  and  eigh- 
teen dollars  and  thirty-two  cents,  was  paid  by  the  plaintiffs,  Courcier  and  Ra- 
▼ises,  to  the  defendant,  Graham,  and  paid  as  expressed  in  the  contract,  on  ac- 
count of  the  purchase  of  the  land.  They  covenanted  to  deliver  the  aforesaid 
aifiount  of  merchandise,  forthwith,  and  the  evidence  proves  that  it  was  forth- 
with delivered.  In  addition  to  this,  they  covenanted  that  they  would,  "from 
time  to  time,  when  thereunto  required,  within  one  year  from  the  date  hereof, 
deliver  to  him  the  said  Thomas  Graham,  or  to  his  agent,  or  order,  any  further 
quantity  of  merchandise,  as  he,  the  said  Thomas  Graham,  or  his  agent,  or  order 
may  select,  at  a  fair  market  price,  to  the  amount  of  dollars,  further  on 

account  of  the  aforesaid  tract  of  land." 

The  defendant,  Graham,  agreed  on  his  part,  that,  if  he  approved  of  the 
price  at  which  the  land  should  be  valued,  he  would,  at  the  end  of  one  year 
from  the  date  of  the  agreement,  convey,  by  good  and  sufficient  deed  of  con- 
veyance, dec,  the  same  land  to  the  plaintiffs,  they  securing  to  be  delivered,  on 
denaand,  to  the  said  Graham,  or  his  order,  <S5C.,. goods  suitable  to  the  Cincin- 
nati market,  &c.  But  if  Graham  did  not  approve  of  the  price  at  which  the 
land  should  be  valued,  then,  at  the  end  of  one  year  from  the  date  of  the  agree- 
ment, he  was  to  secure  die  payment  for  the  goods  which  had  then  been 
received,  and  which  should  thereafter  be  received,  dec.  in  four  annual  payments, 
with  interest  after  one  year.     By  the  terms  of  this  contract,  the  land  was  to  be 
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coareyedy  and  the  purchase  money  secuied  at  the  ftune  time,  Mid  had  theoe 
keen  the  only  acts  covenanted  to  be  performed,  the  cov^iimt  would  hare  been 
«learly  within  the  description  of  those  containing  mutiual  conditiens  to  be  per- 
Ibrmed  at 'ike  same  Ume^  and  nether  party  could  have  sustained  an  action 
against  the  other  without  shewing  a  readiness  and  ofier  to  perform.  The' 
ptftintiifi  covenanted  to  deliver  goods  of  the  value  of  eleven  thousand  dollars 
and  mors,  forthwith.  Had  they  refused  to  deliver  these  goods,  might  not  the 
defendfuit  have  had  his  action  agwnst  them  for  t)ie  breach  of  this  covenant, 
and- thai  too  without  waiting  until  the  end  of  the  year?  They  further*covenanted 
to  doliver  other  merchandise  in  addition,  within  the  year;  and  had  this  mer- 
chandise been  selected  and  demanded,  what  could  have  prevented  the  defendant 
from  maintaining  an  action  against  the  plainlifis  for  a  breach  of  this  covenant, 
provided  they  bad  refused  to  deliver  the  merchandise  thus  selected  and  deman- 
ded.  Graham  oo.  his  part  was  bound  to  do  nothing  until  the  end  of  the  year, 
except  to  agree  in  the  appointment  of  iiiTeG  persons  to  value  the  land.  He 
was  neither  bound  to  convey,  nor  to  secure  payment  for  the  goods.  Now  if  to 
this  case  we  af  ply  the  principles  which  wore  settled  in  the  case  cited  from  the 
2.and  5  Jghtuon,  it  would  appear  to  me  to  be  at  least  doubtful  whether  these 
must  not  be  considered  as  independent  covenants. 

Againr— let  us  compare  the  covenants  in  this  case  with  those  in  the  case  of 
Bennetv.  ike  executors  of  Pixley^  (7  John.  249.)  In  that  case  the  declaration 
stated,  that  the  testator  on  the  22d  of  February,  1802,  by  his  writing  obligate* 
ry,  sealed,  ^sc.^  promised  and  agreed  with  plaintiff  in  consideration  of  400 
dollars  to  him  paid,  to  convey  to  the  plaintiff,  t)n  or  before  the  1st  day  of  Decem« 
her. then  next,  one  certain  lot  of  land,  lying,  &c.,  and  if  the  said  lot  of  land 
should  be  appraised  over  the  sum  of  400  dollars,  &c.,  same  was  to  be  made  up 
to  the  testator,  and  if  it  was  appraised  under  400  dollars,  the  sum  which  it  fell 
short  was  to  be  deducted  out  of  certain  notes,  &c.  In  the  case  before  the  court, 
Courcier  and  Ravises,  covenanted  forthwith  to  deliver  goods  estimated  to  bo 
worth  more  than  11,000  dollars,  which  goods  were  actually  delivered  at  the 
linle  of  making  the  contract;  within  six  months  after  that  time  the  land  was  to 
be  valoedi  at  the  end  of  the  year  it  was  to  be  conveyed:  if  the  valuation 
exceeded  the  amount  of  goods  received,  the  plaintiffs  were  to  secure  the  difier* 
dice,  to  be  paid  in  goods  on  demand;  but  if  the  valuation  fell  short  of  the 
amount  of  goods  received,  then  payment  was  to  be  secured  by  the  defendant. 

There  appears  to  be  a  great  degree  of  similarity  in  the  features  of  the  two 
cases.  In  one  400  dollars  was  paid  in  land,  in  the  other  more  than  11,000 
doUars  was  to  be  paid,  and  actually  was  paid  upon  the  execution  ofnhe  con- 
tract. In  both,  the  land  was  to  be  valued  and  conveyed  at  a  subsequent 
poriody  and  in  both,  if  the  valuation  exceeded  the  amount  already  paid,  the 
vendee  was  to  make  up  the  difierence,  in  the  one  case  by  pa3nnnent,  in  the  other 
1^  securing  payment,  and  if  the  valuation  fell  short  of  the  amount  already 
paki,  tfwn  the  difference  to  be  accounted  for  by  the  vendor.  It  may  be  said, 
Ihatinthe  case  cited  there  was  no  agreement  that  the  amount  beyond  the  400 
dollars  should  be  paid  at  the  time  the  conveyance  should  be  executed.  But 
irJiat  say  the  court  t  '' Assuming  that  there  was  a  covenant  on  the  part  of  the 
fiaitttifl^  to  pay  for  die  amount  of  the  appraisement  beyond  400  dollars,  yet  it 
miky  went  to  a  part  o(  the  consideration,  and  the  rule  is  settled  that  where 
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nuUttal  eovGiuuiU  go  only  to  a  fart  of  the  consideration,  and  a  bMaah  of 
tkat  part  may  be  paid  for  in  damages,  the  defendant  shall  not  seit  tt  up  as  « 
condition,  precedent*  The  covenants  in  such  case  are  to  be  considered  as  in* 
dependent."  "The  damages  sustained  would  be  very  unequal  if  the  covenant 
of  the  plaintiff  was  held  to  be  a  condition  precedenti  He  in  the  meantime  loaea 
his  400  dollars,  and  the  testator  might  not  lose  any  thing.  The  plaintiff  haidl 
in  part  (at  least)  executed  the  bargain  by  paying  the  400  dollars,  and  the  tea. 
tator  ought  not  to  keep  that  sum  without  conveying  the  land,  because,  that 
f09sihly  there  may  be  a  surplus  to  receive,  and  he  may  sustain  some  damage  by 
the  plaintiff  not  tendering  that  surplus.  This  would  be  unjust.  He  is  bcnind 
to  convey,  and  he  may  then  resort  to  his  action,  if  a  surplus  should  be  IbUBd  to 
exist  upon  the  appraisement." 

The  principle  decidedi  and  the  reasoning  adopted,  apply  strongly  to  the  ease 
under  consideration. 

The  mutual  covenants  go  only  to  a  part  of  the  consideration*  More  than 
;L  1,000  was  actually  paid,  and  additional  payments  were  tobd  made  or  secured^ 
provided  the  land  should  be  vdued  at  an  amount  grater  thaii  what  was  then 
paid.  In  tlus  case  it  may  be  said  that  the  damages  would  be  unequal  if  Ao 
covenant  of  the  plaintiff  was  held  to  be  a  condition  precedent.  He  would  lean 
his  11,000  dollars,  and  Graham  wighi  not  lose  any  thing.  In  this  case  the 
plaintiff  has  in  part  (at  least)  executed  the  bargain  by  the  payment  wlueh  ha 
has  made,  and  in  this  case  had  Graham  at  the  end  of  the  year  eonveyed  tfaa 
land,  and  had  the  plaintifis  refused  to  secure  the  payment  of  the  e(Ur|^us,  ho 
might  have  had  his  action  to  receive  that  surplus* 

If  the  cases  cited  arc  law,  (and  the  principles  by  them  decided  appear  to  be 
consistent  with  reason,  justice,  and  common  sense,)  I  should  bo  led  to  the  con* 
elusion  that  the  covenants  in  the  cose  before  the  court  must  be  regarded  as 
independent.  But  as  the  decision  of  the  court  upon  the  motion  for  a  non<«iiil 
is  not  founded  upon  this  idea,  it  is  unnecessary  to  give  a  definite  opinioci  upoa 
the  point.  The  defendant  contends  that  the  covenants  are  dependant,  or,  at 
least,  that  they  contain  mutual  conditions  to  be  performed  at  iht  smme  time,  Tfaa 

J)laintiffs  in  their  declaration  have  thus  treated  them,  and  have  alleged  pea* 
ormance  on  their  part,  or  a  readiness  and  offer  to  perform*  Upon  the  trial* 
these  averments  in  the  declaration  were  not  proven,  and  if  by  the  pleadings 
they  were  properly  put  in  issue,  the  motion  for  a  non-suit  should  have  prevailed. 
.  Whatever  is  admitted  in  pleading,  need  not  be  proved,  and  whatever  is  not 
denied  may  be  considered  as  admitted.  In  covenant  greater  striotaess  is  re- 
quired in- pleading  than  in  most  other  actions.  If  the  de&idant  relies  upon 
matter  of  excuse  for  the  non  periormance  of  his  covenant,  he  must  plead  it 
specially.  If  he  would  excuse  himself  on  the  ground  that  tho  plaintiff  hath 
not  performed  a  condition  precedent,  this  must  be  pleaded  specially.  I  Chittfs 
pleading,  483.)     This  form  of  pleading  is  adopted  in  tho  bodes,  and  I  find  no 


«uac  wiiere  ine  piamun,  lor  ine  purpose  ot  supporting  hia  aeckm  merefy, 
been  compelled  to  prove  the  performance  of  a  precedent  condition,  unleM  Hm 
fact  of  performance  was  in  some  shape  denied  by  the  plea*  If  U10  deftodaitt 
reUes  upon  his  own  performance,  it  must  be  specially  pkadoJi  and  uadex*  Hm 
plea  I  presume  it  will  not  be  contended  that  the  plaintif  wouM  be  bomid  la 
prove  the  performance  of  a  pifcedeiik  condition.     The  pavformaace  of  fha 
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defendant,  and  not  of  tho  plaiHtifT,  is  the  tlung  in  issue;  and  for  the  pnqXMe  of 
trying  that  issue,  the  performance  of  the  plaintiff  is  admitted. 

In  the  present  case  the  plea  is  non  est  factum.     What  is  put  in  issue  by  this 
plea?    Counsel  for  defendant  say,  that  this  is  a  general  issue  pica,  and  that  a 
plea  of  llie  general  issue  puts  the  plaintiff  upon  proof  ol  all  the  material  avermcnt» 
in  his  declaration.     This,  as  a  general  rule,  is  undoubtedly  correct.     But  iii 
itomo  actions,  it  is  said  in  the  books,  there  is  no  general  issue.     And  in  some 
actions  the  general  issue  plea  is  not  considered  as  a  denial  of  all  the  allegations 
of  the  declaration.     In  replevin,  for  instance,  the  plea  of  non  cepii  puts  in 
issue  nothing  but  the  taking  of  the  propcrt}^     Under  that  plea  the  platntiif  is 
not  bound  to  prove  any  interest  in  the  propc:rty  taken.     Yet  this  is  a  general 
issue  plea;  and  what  is  denied  in  an  action  of  debt  or  covenant  by  the  pica  of 
nan  est  factuniy  except  the  sealing  and  delivery  of  the  deed,  upon  which  the 
action  is  founded.     Chitty,  in  his  treatise  on  pleading,  {vol.  1.  page  116.)  says, 
that  this  plea  puts  nothing  in  issue  but  the  sealing  of  the  deed;  and  Esp.  in  his 
Digest,  {jpage  306}  that  the  issue  is  only  upon  the  existence  or  goodness  of  tho 
deed.     For  this  dictum  he  cites  2  Black.  Rep.  1162.     The  doctrine  laid  down 
by  Chitty  and  Espinasse  is  supported  by  this  and  other  adjudged  cases.     Mus^s 
cell  V.  Ballet,  (2  Cro.  369.)  Bishop  v.  Brooke,  i^Com.  Rep.  308.)  Gardner  v. 
Gardner,  (10  John  47.)  are  full  in  point,  so  that  the  counsel  for  the  defendant 
must  be  mistaken  in  supposing  that  this  plea  is  a  denial  of  all  the  material 
averments  in  a  declaration,  for  most  declarations  in  covenant  contain  other  aver- 
ments than  tlie  single  allegation  of  the  sealing  and  delivery  of  the  deed.   But  are 
hot  these  opinions  and  decisions  consistent  with  reason  and  common  sense.    One 
principal  object  of  pleading  is  that  the  parties  may  have  notice  of  the  grounds  of 
complaint  and  defence  upon  which  they  severally  rely.  The  plaintiflT  in  his  dec- 
laration alleges  among  other  things,  that  the  deed  declared  on  is  the  deed  of  tho 
defendant.     To  this  declaration  the  defendant  pleads  non  est  /actum,  in  other 
words,  he  denies  the  existence  or  goodness  of  the  deed.    By  this  plea  he  apprises 
(he  plaintifis  that  he  shall  contest  the  validity  of  the  deed  in  some  way,  but  doea 
he^  apprize  him  of  any  other  defence?    Under  this  plea  the  defendant  may 
show  that  the  deed  was  void  at  common  law  ah  initio  that  it  was  delivered  as  an 
escrow,  or  that  it  became  void  after  it  was  made,  and  before  the  commence^ 
tnent  of  the  suit,  by  erasure,  interlineation,  alteration,  dec.     Evidence  of  this 
description  the  plaintiff  must  expect  to  meet.     But  would  proof  that  the  plaintiiT 
had  not  performed  a  precedent  condition  in  the  same  deed  by  him  to  be  per- 
fiirmed,  be  evidence  that  the  deed  was  not  the  deed  of  the  defendant;  or  would 
it  destroy  its  validity?     Evidence  of  this  description  under  a  proper  state  of 
pleading,  might  and  would  destroy  the  plaintiff's  right  of  action,  but  would 
ikot  prove  that  the  deed^was  void.     This  idea,  with  respect  to  the  operatioD  aa4 
effect  of  the  plea  of  Hon  est  factum,  seems  to  have  been  generally  entertained 
by   pleaders,  and  therefore,  in  many  instances,  we  find  this  plea  oooneded 
in  the  same  case,  with  a  special  plea  that  a  plaintiff  has  not  performed  a  coiu 
Ation  precedent*    If  a  plea  of  non  est  factum  pats  such  pedbrmaace  m  kntg 
mack  ptactice  would  not  have  been  introduced.     And  it  is  becauae  the  operatfai 
df  thii  pkea  is  thus  limited^  and  because  thete  is  ao  oat  plea  that  putv  in  iiMia 
ever^  nateiial  altegation  in  a  declaration  in  covenant,  tiwi  mxae  vniiibt$  ot  lli« 
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subject  of  pleiading/have  said  that  in  tliis  action  there  is,  properly  speeikiiig,  no 
plea  of  the  general  issue. 

.  In  the  case  under  consideration, -the  defendant  having  pleaded  as  before  sta* 
tedy  the  cause  was  submitted  to  the  juryi  The  plaintiiSs  introduced  in  evidence 
the  deed,  the  validity  of  which  was  not  questioned.  He  introduced  further 
evidence  tp  prove  the  amount  of  damage  sustained.  The  testimony,  was  com- 
petent, and  having  it  before  them,  the  jury  could  not  have  found  that  the  deed 
was  not  the  deed  of  the  defendant,  but  must  of  necessity  return  a  verdict  lor 
the  plaintiffs  upon  the  issue  joined;  and  the  court  could  not  with  propriety  have 
directed  a  non-suit. 

Having  disposed  of  the  question  upon  the  point  reserved,  I  wUl  now  proceed 
to  consider  the  motion  for  a  new  trial. 

On  the  trial  of  the  cause,  the  counsel  for  defendant  insisted,  that  by  a  just 
construction  of  the  contract,  Cincinnati  was  the  place  where  the  same  should 
have  been  performed.  And  as  plaintifis  had  neither  averred  in  their  declara- 
tion, nor  shewn  in  proof  that  they  were  ready  either  by  themselves  or  agents 
at  Cincinnati,  to  perform  or  accept  a  performance  from  the  defendant,  there- 
fore they  were  not  entitled  to  recover,  or  if  entiled^to  recover,  could  only  recover 
nominal  damages.  '  The  court  however  were  of  opinion,  and  so  instructed  the 
jury,  that  the  plaintiffs,  under  the  pleadings,  were  entitled  to  recover  the  full 
amount  of  damages  sustained.  It  is  said,  that  in  this  opinion  the  court  were 
mistaken.  As  to  the  right,  of  recovery,  sufficient  has  already  been  said.  If  the 
declaration  was  defective,  this  should  have  been  taken  advantage  of  by  the  de- 
jnurrer,  or  (if  the  defect  was  not  cured  by  verdict)  by  motion  in  arrest  of  judg- 
ment. By  craving  oyer,  the  deed  itself  might  have  been  made  a  part  of  the  record. 
The  defendant  having  relied  upon  the  plea  of  non  est  factum,  and  the  issue  be- 
ing found  against  him,  no  sufficient  reason  can  be  assigned  why  the  plaintiflT 
^ould  not  recover  the  damages  proven  to  have  been  sustained.  These  dama- 
ges were  the  value  of  ^he  merchandise  delivered,  estimated  at  eleven  thousand 
Jour  hundred  eighteen  dollars  thirty  two  cents.  This  amount  was  sought  to  be 
recovered,  together  with  the  interest,  and  to  this  they  had  a  right. 

An  attempt  has  been  made  to  assimilate  this  case  to  a  case  standing  on  .de- 
fault. The  reason  assigned  for  this  similarity  is,  that  the  plea  was  not  sworn  to 
according  .to  the  statute.  But  in  this  case,  as  well,  as  every  other  where  a  plea 
is  filed,  there  was-  an  issue  to  be  tried.  .  That  issue  must  be  found  either  for 
plaintiffs  or  defendant.  In  a  case  standing  on  default,  the  jury  have  nothing 
to  do  but  to  assess  the  damages. 

:  That  the  defendant  did  not  rely  for  his  principal  defence  upon  the  plea  filed, 
We  may  well  conclude,  from  the  circumstance  that  several  notices  are  attached 
to,  and  connected  with  the  plea;  The  principal  object  of  pleading  non  cstfaC' 
iMtit  seems  to  have  been  to  lay  the  foundation  for  giving  notice,  and  to  save  the 
trouble  of  special  pleading  with  technical  precision.  These  notices  are,  in 
^ufastaace,  that  the  -defendant  will  cm  trial  prove  performance,  tender  of  per- 
ipnnance,  readiness  -  and  offer  to  perform,  &c.  and  also,  that  the  plaintiffi 
refused  oa  demand  to  deliver  goods  and  merchandise  which  had  been  selected, 
^nd  that  the  merchandise  deUvered  was  of  less  value  than  eleven  Hunuandfimr 
hundred  eighteen  dollars  and  theirtyAtoo  cenU,     In  support  of  the  notice  con- 
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Bect«d  with. bis  plea,  the  defendant  gave  ia. evidence  the  &Qts.parti(iulBriy  set 

Ibrth  in  the  motion,  cuad  the  court  instnucted  the  jary  as. therein  stated.     Wafi 

there  any  thing  incorrect  in  this  opinion,  or  any  mistake  as^tojnmlter  of  law? 

The  first  position  of  the, court  waSy  that  no  eontinuanceiOf  jnuMS^'att  £af  any 

time  less  than  where  the  statute  of  limitations  woi/ld  t)petatd  tO'bat>a  recovery 

in  ejectment,  was  su^ient  to  warrant  the  presumption  of  a  deed*  *  The.attthoii. 

ties  cited  by  counsel  shew  that  contiuuance  o£pos9e^sion  for  a  lees  period  of 

time,  accompanied  by  other  circuntsiancesy  might  be.  sufficient  to  warrimt  this 

presumption.    In  Bealy  v.  Shaw  and  others^  (6  East^  21.'V.)  Lord  Ellenborough 

says, /'I  take  it,  that  twenty  yqars  exclusive  enjoyment  of  the  water  in  any 

particular  manner,  ^fiords  a  conclusive  presumption  of  xight  in  the  party  so 

enjoying  it,  derived  from  grant  or  act  of  parliament.     But  less  than  twenty 

years  enjoyment  may  or  may  not  afford  such  a  presumption,  according  as  it  is 

attended  with  circumstances  to  support  or  rebut  the  right."     From  this  I  infer, 

ih^  postesMon  alone  would  not  be  su£5icient  to  warrant  the  presumptioii,  imlesa 

continued  for  twenty  years;  and,  if  so,  the  cqurt  were  correct.    Tha  jporo^anon 

under  Daytcm  had  continued  for  more  than  twenty  years,  and  this  possession 

was  accompanied  by  circumstances  which  would  justify  jthe  jury  in  presuming, 

and  they  probably  did  presume,  a  title  in  that  uidividuaL     But  suppose  the  eir 

pression  used  by  the  court  upon  this  point  wo^  not  sufficiently  guarded,  or  even 

that  there  was  a  mistake  as  to  the  law,  could  this  circumstance  have  made  any  . 

dilQerence  in  the  final  decision  of  the  case?     If  it  would  not,  to  grant  the  motion 

for  a  new  trial  would  be  worse  than  useless. 

.  .  .  . 

The  next  position  assumed  by  the  court  was,  that  if  the  title  was  found  to 
have  been  in  Dayton,  then  no  title  would  be  sufficient  to  satisfy  the  terms  of 
the  contract,  except  a  complete  connected  paper  title  frpra  Dayton  to  .the  do- 
fendant  Graham.  By  the  terms  of  the  contract,  Graham  covenants  that  he 
will  "by  a  good  and  sufficient  deed  of  conveyance  and  assurance  in  the  law, 
well  and  sufficiently,  grant,  convey,  and  assure  the  aforesaid  tract  of  land,  with 
the  appurtenances,  unto  the  said  Andrew  Gourcier  and.FrederictRavises,.  their 
heirs  and  assigns,  in  fee  simple,  clear  of  all  incumbrance,  the  title  40  the  same 
to  be  indisputable."  ♦  .   ^  •     •  . 

The  evidence  adduced  and  admitted  by  the  court,  shewed,  a  pap^^  title  j&ojqft 
Dayton  to  Riddle,  and  from  Yanhorne  to  the  defendant.  What  was  there  to 
prove  title  in  Yanhorne?  Possession,  and. nothing  but  pos^s^n,,u];iIessit  be 
the  fact,  that  he  was  put  in  possession  by  Riddle.  .This  fact  h^dly  cpn^^icee 
to  prove  title.'  Graham  then  qould  trace  his  title  bagk  no  further  than  to  Yan^ 
home,  whose  only  evidence  of  title  consisted  in  a  possession. commenced  in 
1806,  and  which  at  the  time  of  the  tender  had  continued  in  himself  and  Umsa 
claiming^under  him,  for  about  eleven  years.  Under  these,  circumstances^  ha^ 
Graham  conveyed  the  land  to  the  plaintiffs,  and  had  they  accepXed  the  C9nvey- 
ance,  would  it  have  vested  in  them  a  "title  to  the  same  indisputable?"  Most 
clearly  it  would  not.  Here  was  an  importanjt  link  wanting  in,  the  c^ain  of  title. 
From  the  evidence  before  the  jury,  the  fee  was  vested  in. Riddle.  Aiid  had  Rid- 
dle conunenced  his  action  of  ejectment  against  >  Graham,  the  latter  would  have 
been  without  defence.  Will  it  be  said  that  Riddle  wQi^d  Jb|ive  been  estopped 
by  his  deed  attested  by  one  witness  ?  It  must  be  recollected  t^t  this  deed  was 
not  in  evidence.     It  had  been  excluded  by  the  court,  and  there  was  nothing 
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wboiitted  to  the  jury  to  prove  that  the  title  had  ever  passed  from  Riddle.  In 
this  situation  of  the  casc^  I  can  have  no  doubt  that  the  eourt  were  correct  iB 
instructing  the  jury  that  there  must  be  a  complete  connected  paper  title  from 
Dajrton  to  Graham,  to  satbfy  the  terms  of  the  contract. 

The  deed  from  Riddle  to  Vanhome  was  properly  excluded.  By  the  firet  sec. 
tioB  of  the  act  providing  for  the  execution  and  acknowledgment  of  deeds,  passed 
February  14,  1805,  it  is  provided  that  all  deeds  for  the  conveyance  of  lands, 
4cc.  **shall  be  signed  and  sealed  by  the  grantor,  in  the  presence  of  two  witnesses, 
who  shall  subscribe  the  said  deed  of  conveyance,  attesting  the  acknowledg* 
ment  of  the  signing  and  sealing  thereof,"  &c.  This  law  was  in  force  at  the 
time  the  deed  from  Riddle  purports  to  have  been  executed.  This  deed  was  do* 
fective,  inasmuch  as  it  was  attested  but  by  one  witness.  The  law  was  net 
complied  with.  It  could  convey  at  most  only  an  equitable  interest  The  plain* 
|i£b  were  to  receive  a  legal  estate,  free  from  incumbrance,  the  title  to  which 
should  be  indisputable.  This  deed  did  not  convey  such  an  estate;  of  course  it 
could  not  be  received  in  evidence. 

On  the  subject  of  damages,  the  jury  were  instructed  that  the  price  fixed  upon 
tbe  merchandise  in  the  covenant,  must  be  the  governing  principle,  and  that  It 
was  not  competent  for  the  defendant  to  contest  the  justness  of  the  price.  In 
this  opinion  it  is  insisted  that  the  court  mistook  the  law,  and  the  case  of  Batten 
9.  Butter  (7  East  479)  is  relied  on  as  an  authority  to  shew  this  mistake.  In  that 
case  the  plaintiff*  declared  as  upon  a  quantum  menut,  for  work  and  labor  done, 
and  materials  found.  There  had  been  no  previous  contract  as  to  the  price  to 
be  given,  and  the  claim  rested  solely  upon  the  worth  or  value  of  the  work.  The 
court  decided  that  it  would  be  proper  to  permit  the  defendant  to  prove  that  the 
work  was  less  valuable  than  claimed  to  bo  by  the  plaintiff;  and  they  go  so  fkr 
as  to  intimate,  that  when  there  has  been  a  particular  price  agreed  upon,  for 
which  work  and  labor  shall  be  done,  the  defendant  having  given  notice,  may 
shew  that  the  materials  are  bad,  and  the  work  defectively  done.  But  in  cases 
of  this  description,  the  decisions  have  been  variant,  although  the  rule  appears 
to  be  finally  settled  as  stated  by  Lord  Ellcnborough  in  Famsworih  v.  Oarrard^ 
(1  Campbell  28.)  ^^That  if  there  has  been  no  beneficial  service,  there  shall  be 
no  pay;  but  if  some  benefit  has  been  derived,  though  not  to  the  extent  expected^ 
this  shall  go  to  the  amount  of  the  plaintifiT's  demand,  leaving  the  defendant  t6 
fais  action  for  the  negligence.   The  claim  shall  be  co-extensive  with  the  benefit.** 

The  case  of  Basten  v.  Butter  would  in  some  degree  compare  with  the  caso 
1>efi)re  the  court,  were  this  a  quantum  valebant;  and  had  there  been  no  previous 
agreement  as  to  the  price  of  the  goods.  In  this  case,  however,  the  goods  were 
estimated  at  a  specific  price.  This  price  was  agreed  upon  by  the  parties.  The 
defendant  agrees  to  pay  this  price  at  a  future  period  in  land,  if  he  is  satisfied 
with  the  raluation.  The  valuation  is  made,  and  he  assents  to  it;  but  he  fails 
to  make  the  conveyance,  and  thus  remains  debtor  for  the  goods.  No  fraud 
was  practised,  none  was  pretended.  He  agreed  to  the  price  of  the  goods  wit^ 
a  fVtll  knowledge  of  th^r  character;  and  it  is  not  competent  for  him  now  to  say 
that  they  were  of  less  value.     There  must  be  judgment  on  the  verdict. 

Judges  Pkasb  and  Shsrnak  concurred. 

Judge  BtrBNET,  having  been  counsel  with  Graham,  did  not  sit  in  this  cause 
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Hi«  {kUintiif  inajr  recuver  upoo  ihe  gcneml  cobn»i  id  ftssumpsUi  where  a  spedal  contrtct  hM 
bteo  put  an  end  to  by  the  act  of  the  parties. 

This  wcus  an  action  of  assumpsit.  The  first  count  in  the  declaration  stated  in 
mbstance,  that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
had  before  that  time  leased  and  let  to  the  defendant  a  certain  house  and  lots  ot 
ground  in  the  town  of  Pike,  for  the  term  of  one  year,  together  with  the  ferry  and 
boat  near  said  town,  the  defendant  promised  to  take  proper  care  of  the  premises, 
to  attend  the  ferry,  and  pay  the  plaintiff  as  rent  therefor  a  large  sum  of  money; 
to  wit :  the  sum  of  two  hundred  twenty-five  dollars. 

The  second  count,  afler  stating  the  contract  the  same  as  in  the  first,  alleged  a 
promise  to  pay  the  plaintiff  for  the  enjoyment  of  the  premises,  so  much  as  he  rea- 
9onably  deserved  to  have,  &c.  The  declaration  also  contained  general  counts. 
The  breach  alleged  was  injuring  the  premises,  and  non-payment  of  rent.  The 
defendant  pleaded  the  general  issue,  with  a  notice  of  special  matter. 

The  contract  as  proved  by  the  plaintiff's  witnesses  was,  that  Fitch  rented  to 
Sargeant  the  house,  lots  and  ferry,  for  one  year,  at  200  dollars.  That  the'de* 
^ndant  said  if  he  made  enough  to  enable  him  to  pay  more  rent  he  would  do  it; 
but  200  dollars  was  the  rent  agreed  upon.  The  plaintiff  also  proved  that  tho 
property  had  been  abandoned  by  the  defendant  before  the  expiration  of  the  year, 
and  had  received  some  injury. 

The  defendant  proved  that  afler  he  took  possession  of  the  premises  and  ferry, 
the  lessor's  right  to  the  ferry  was  decreed  by  the  court  of  common  pleas  to  anoth- 
er person,  and  the  lessee  was  entirely  deprived  of  the  use  of  the  ferry.  Upon 
which  the  defendant  sent  the  plaintiff  notice,  that  as  he  had  lost  the  ferry,  he 
could  not  remain  in  the  house  and  pay  the  rent,  but  should  leave  it.  The  plain- 
tiff directed  a  third  person  to  take  charge  of  the  house  if  the  defendant  should 
abandon  it.  The  defendant  soon  afler  lefl  the  premises,  and  they  were  takeo 
eharge  of  by  the  person  spoken  to  by  the  plaintiff. 

The  defendant  moved  the  court  to  direct  a  non-suit,  upon  the  ground  of  Tari- 
ance  between  the  contract  laid  in  the  declaration,  and  that  proved.  But  tho 
court  directed  the  cause  to  proceed,  and  the  jury  found  a  verdict  for  the  plainti^ 
Tot  an  equitabKs  proportion  of  the  rent,  taking  into  consideration  all  the  circutfr* 

Irtancea* 

The  cause  was  tried  in  Pike  county,  before  judges  Hitchcock  and  Bumef^ 

The  defendant  moved  for  a  new  trial,  upon  the  ground  of  misdirecti^Mi  in  fttiamng 

to  direct  a  non-suit,  and  the  motion  was  adjourned  here  fi>r-  decisibxt. 

Creighton  and  Bond  in  Bupport  of  the  motion. 

DauglaSf  contra. 

jBytheCouKT. 

A  majority  of  the  judges  are  of  opinion,  that  the  special  eontracf  ira«  put  aHi 
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end  to  by  the  concurrent  act  of  the  parties.  The  defendant  fiends  word  to  (he 
plaintiff  that  he  can  no  longer  retain  the  posseasion  of  the  premises,  but  intends 
to  abandon  them.  The  plaintiff  directs  a  person,  in  the  event  of  such  abandon- 
ment,  to  take  charge  of  them.  After  this,  the  defendant  leaves  the  house  and 
lots,  and  the  possession  is  resumed  by  the  plaintiff.  The  special  contract  is  thus 
given  up— and  the  right  of  the  plaintiff  to  recover  rent  for  the  time  the-defendant 
enjoyed  the  premises,  must  be  decided  by  the  same  rules  as  if  the  possession  had 
been  originally  taken  upon  an  understanding  that  the  defendant  should  pay  what 
was  reasonable.  The  verdict  of  the  jury  is  founded  upon  this  view  of  the  sub- 
ject. Substantial  justice  has  been  done  between  the  parties,  and  a  new  tri&l 
ought  not  to  be  granted. 

I  dissent  from  the  opinion  of  the  court,  given  in  this  Case,  from  a  conviction 
that  the  variance  between  the  contract  proved,  and  that  set  out  in  the  declara* 
tion  is  material  and  fatal.  The  sum  laid  in  the  declaration  as  the  consideration 
of  the  lease,  is  225  dollars.  The  sum  proved  by  the  witnesses  is  200  dollars 
certain,  and  more  if  the  defendant  could  afford  it. 

I  do  not  perceive  any  resemblance  between  this  Case  and  those  cited  by  the 
plaintiff.  This  contract  has  not  been  performed  by  either  party.  Fitch  did  not 
secure  to  Sargeant  the  use  of  the  ferry  for  the  term  stipulated,  in  consequence  of 
which  Sargeant  left  the  premises  before  the  term  expired,  under  a  belief  that  he 
had  a  right  to  do  so.  The  contract  is  open,  and  the  question  between  the  parties 
seems  to  depend  on  its  legal  import,  and  the  effects  of  their  acts  under  it.  The 
l^laintiff  contends,  that  he  has  a  right  to  recover  the  full  amount  of  rent  stipulated 
to  be  paid  for  the  term,  and  also  damages  for  breach  of  the  engagement  to  keep 
the  premises  and  boat  in  repair,  and  to  deliver  them  in  good  order.  The  defend- 
ant  contends,  that  in  consequence  of  the  loss  of  the  ferry,  he  was  not  bound  tO 
perform  on  his  part,  and  that  he  is  not  answerable  for  rent  or  damage. 

I  do  not  see  how  these  questions  can  be  settled  on  the  general  counts,  or  how 
fttch  questions  could  exist,  if  the  contract  had  been  either  abandoned  or  per- 
formed. If  the  plaintiff  had  proved  the  contract  precisely  as  he  has  stated  it, 
the  subject  of  controversy  would  have  been  the  loss  of  the  ferry,  and  the  damage 
4one  to  the  property,  and  whether  the  former  exonerated  the  defendant  from  the 
payment  of  the  whole,  or  a  part  of  the  rent,  and  whether  the  latter  entitled  the 
allliBtiff  to  dama^,  and  if  so,  to  what  extent.  These  questions  arise  out  of  the 
Q(»itract«  and  must  be  determined  by  a  reference  to  it.  Their  existence  shews, 
tiiat  the  contract  is  open  and  disputed,  and  the  variance  between  the  contract 
^bargedi  and  that  proved  at  the  trial,  shews  also  that  the  terms  of  the  contraot 

ue  (Usputed. 

I  know  of  no  exception  to  the  general  rule,  that  a  contract  open  and  disputed, 
must  be  declared  on  specially.  As  Fitch  was  bound  to  secure  to  the  tenant  the 
use  of  the  ferry  for  the  whgle  term^  when  he  failed  to  do  so,  he  broke  the  con- 
tract.  The  defendant  has  also  failed  to  perform  it,  by  losing  the  boat,  injuring 
the  property,  and  withholding  the  rent,  or  a  part  of  it;  consequently  neither 
party  has  performed.  The  removal  of  Sargeant  from  the  house  before  the  ex- 
piration  Of  the  term,  was  no  abandonment  of  the  contract;  it  was  neither  more 
apff  iMlthMiA  4aeknlioO|  tbatiiaving  lost  the  ferry  he  was  not  bound  to  per^^ 
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Sana;  Hbe  correctness  or  incorrectaess  of  which  liepeoi^  ^  the  t^nns  of  the 
contract.  This  fact  does  not  assimilate  the  case  to  that  cku98  pf  CM^  HI  Vbi<^ 
the  plaiiitiff  ahandons  and  sues  to  recover  hack  his  depofsiti  nor  to  the  c^f^  in 
which  the  plaintiff  having  fullygperformedt^resorts  to  his  general  cowitoi 
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It  is  weU  aeUM,  that^wbece  money  is  paid  mioii  m  paiol  concraetfot  tha  sale  af  liMult  sod  iha 
vsador  itfiises  or  neglecu  to  execute  the  coatiact^  ihe  monejr  paid  may  be  Tecoveiad  bduck ; 
Where  justice  is  done  by  a  verdict,  a  new  trial  will  not  be  granted  on  technical  grounds. 

This  was'^an  action  of  assumpsit.  The  declaration  contained  the  ccMomoa 
money  counts,  in  support  of  which  the  plaintiff  offered  the  deposition  of  Joseph 
Roncky  which  stated  in  substance,  that  deponent  had  sold  to  defendants  ei^  lots 
of  ground,  for  which  they  owed  him  1200  dollars;  that  the  defendants  were  to 
pay  the  mcMiey  secured  by  a  mortgage  on  the  premises,  previously  given  by  de. 
ponent  to  John  T.  Barr,  for  about  800  dollars.  That  after  that  contract,  and 
before  the  e]i;eci|tion  of  the  deed,  the  defendants  told  deponent  that  they  had  ao)4 
oae  of  the  lots  to  Samuel  Buck,  the  plaintiff,  for  125  dollars,  and  that  9uck  waff 
to  pay  the  money  to  the  deponent  for  the  defendants'  use;  that  he  had  9Me^- 
etood  bom  both  parties,  that  the  defeedants  were  to  cancel  99i  Uftt  ^h^  ftP^t- 
gage,  so  that  it  should  have  no  lien  on  the  lot  sold  to  Bueks  tlpi^t  the  4eMU 
ants  directed  him  to  make  a  deed  for  the  lot  to  Beck,  whiQh  be  did  «9  B«c^'f 
«6cuiing  the  1^5  dollars;  that  on  a  setaement  with  the  defendants  he  ^ye  theoi 
a  eredii  for  the  126  dollars;  that  he  had  no  interest  in  the  event  ^rf'the  eaiisei  for 
Waddle,  MoGarraugh  and  Buck  knew  the  situation  of  the  i^^m  ea  well  as  he^, 
aad  Back  gave  him  a  general  release  on  ^e  Idth  JulyiasI  and  bed  m^e^en 
kim  a  special  release.  The  deed  to  Buck  was  a  generei  warrantee  deed*  The 
releases  referred  to  in  the  deposition  were  produced*  By  the  first,  *^Smk  »• 
iMses  to  Ronck,  his  heirs,  &c.  all  danand  in  lasr  oraqnity  againslhim  hf  rea* 
«on  of  any  act  of  him,  said  Bonck,  to  this  day."  The  second  rdeases  ^'afl  vig^ 
of  action  against  him  on  account  of  any  real  estate  by  him  deeded  le  me,  and 
allow  him  to  convey  the  same  to  any  one  else."  The  deposition  was  objected  to^ 
but  the  court  being  divided  on  the  question,  it  went  t©  the  jury.  The  plaintiff 
then  proved  the  mortgage  from  Ronck  to  Barr,  and  produced  the  record  of  a 
judgment  by  scire  facias  on  the  mortgage,  in  favor  of  Barr  against  Ronck,  and 
an  execution  on  the  judgment,  bjr  which  it  appeared  the  lot  had  been  sold  by  Hie 
sheriff,  and  purchased  by  the  defendant.  Waddle.  A  witness  was  ttien  Cafled, 
who  proved,  that  after  the  above  transactions,  a  blacksmith  Wia/hed  to  feiit  the 
lot;  that  the  defendant,  Waddle,  said  Buck  had  no  right  to  rent  the  lot  till  he  paid 
the  expense  of  the  sheriffs  deed;  that  he  could  have  the  lot  if  he  would  pay  that 
expense.     He  thought  Waddle  also  said,  that  he  himself  had  no  ri^t  to  rent  it. 

The  second  witness  testified,  that  Buck  lived  on  the  lot  at  least  one  year,  that 
he  afterwards  rented  it  to  a  person  of  the  name  of  Legore;  that  the  Witniw  Mnw^tf 
had  rented  it  of  Bugk  fpr  ten  months,  for  wbich  he  paid  him^  ddfiara;  ^ttlie 
.was  still  opcUpying  the  lot,  hut  under  no  particular  petsbn;  fliat  ild  dne  nkM*M 
him* 
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The  third,  and  last  witness,  testified  to  the  possession  of  Buck,  and  that  Wibon 

htk^  ranted  from  him. 

No  testimony  was  offered  to  shew  the  plaintiff  had  divested  himself  of  the  titl« 
derived  from  Ronck,  or  that  he  had  given  notice  of  his  intention  to  ahandonthe 
contract,  other  than  by  the  commencement  of  the  suit. 

On  this  evidence  the  case  went  to  the  jury,  who  found  for  the  plaintiff. 

The  defendants  moved  to  set  aside  the  verdict,  and  grant  a  new  trial.  1.  Be- 
cause the  deposition  of  Ronck  was  improperly  admitted.  2.  Because  the  testimo- 
ny presented  a  case  which  did  not  entitle  the  plaintiff  to  a  recovery  in  this  form  of 
action.     The  court  were  divided,  and  the  decision  reserved,  dec. 

£mg,  in  support  of  the  motion.  Leonard,  contra. 
By  Ihe  Coust. 

We  are  all  agreed  that  there  is  nothing  in  the  first  ground  assigned  for  a  new 
trial.  It  is  well  settled  in  New  York  and  in  Kentucky,  that  where  money  is  paid 
upon  a  pared  contract  for  the  sale  of  land,  and  the  vendor  refuses  or  neglects  to 
'execute  the  contract,  the  money  paid  may  be  recovered  back,  and  this  stands  up- 
on too  plain  a  principle  of  justice  to  he  disputed. 

Upon  the  second  ground  assigned,  a  majority  of  the  court  is  of  opinion  that  a 
new  trial  ought  not  to  be  granted.  The  defendants  contracted  to  remove  the  lien 
of  the  motgage  from  the  lot  they  sold.  They  did  not  do  so.  On  the  contrary, 
liiey  possessed  themselves  of  the  paramount  title  derived  under  the  lien  they  agreed 
to  extinguish,  and  refused  to  conform  it  to  the  plaintiff  unless  he  would  make  a  new 
•{mrchase.  For  the  principle  upon  which  they  could  demand  a  dollar  for  making 
A  new  deed,  is  none  other  than  that  having  it  in  their  power,  they  would  insist  up- 
on a  new  bargain.  Whether  this  amounted  to  an  abandonment  of  the  first  con- 
'tract  was  lefl  to  the  jury,  who  have  found  in  the  affirmative.  It  is  not  pretended 
-but  tiiat  upon  a  special  count,  rightly  framed  upon  the  contract,  the  plaintiff  ought 
to  have  recovered.  Substantial  justice  has  therefore  been  done,  and  where  that 
jathe  case,  a  new  trial  ought  not  to  be  granted. 

JuJ^e  BubNbt's  diiunting  opinion. 

In  stating  the  reasons  that  have  induced  me  to  dissent  from  the  opinion  expressed 
by  the  court  in  this  case,  I  shall  confine  myself  to  the  second  reason  filed  for  a  new 
trial  viz:  that  the  testimony  does  not  support  an  action  for  money  had  and  received. 
The  case  appears  to  be  this.  Ronck  being  the  owner  of  certain  lots  in  the  town 
of  Washington,  mortgaged  them  to  Barr,  and  afterward  sold  them  to  the  defend- 
ants, who  agreed  to  satisfy  the  mortgage.  The  defendants  afterwards  sold  one 
of  the  lots  to  the  plaintiff  for  125  dollars,  who,  by  the  agreement,  was  to  pay  the 
purchase  money  to  Ronck,  and  receive  from  him  a  deed,  the  defendants  promising 
lo  discharge  the  mortgage.  The  plaintiff  paid  the  purchase  money,  and  received 
)^  4eed,  according  to  contract.  The  defendants  did  not  satisfy  the  mortgage,  as 
*hey  vere  poaad  to  do,  in  consequence  of  which  the  lot  was  sold  on  a  judgment  ob- 
tained on  the  mortgage,  and  purchased  in  by  one  of  the  defendants  for  the  benefit 
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of  the  plaindfT,  who  was  required  to  pay  the  expense  of  drawing  tlie  deed.  Tlio 
plaintiff  took  possession  of  the  lot,  at  the  time  of  the  contract — lived  on  it  himself, 
and  rented  it  to  different  persons.  He  still  holds  the  deed;  he  has  not  restored  tlic 
possession  to  the  defendants,  or  offered  to  do  so;  nor  has  he  given  notice  that  he  con- 
sidered the  contract  at  an  end.  On  this  state  of  the  case,  the  question  to  be  decided 
is,  whether  he  can  now  recover  from  the  defendants  the  money  paid  to  Ronck  in 
an  action  for  money  had  and  received.  It  is  well  settled,  that  an  action  of  as. 
sumpsit  may  be  sustained  on  a  sale,  either  for  the  price  of  the  thing  sold,  or  to  re- 
coyer  back  the  purchase  money,  when  tliereis  a  defect  in  the  article  sold,  or  a 
fraud  in  the  vendor.  It  is  also  settled,  that  in  every  sale  the  vendor  is  supposed  to 
haTe  a  good  title,  and  if  it  turns  out  that  his  title  is  defective,  the  vendee  may 
waive  the  contract,  and  recover  back  the  money  paid;  and  it  is  admitted  tliat  thig 
principle  applies  to  contracts  for  the  sale  of  real  estate,  as  well  as  of  goods  and 
chattels.  (S^ur.  2839.  2Blac.  Rep.  1078.)  In  the  case  before  us,  it  appears 
that  the  lot  sold  to  the  plaintiff  was  incumbered  by  a  mortgage,  of  which  he  had 
notice,  and  in  consequence  of  which  it  was  afterwards  sold  by  the  sheriff.  The 
plaintiffthereforehada  right  to  waive  the  bargain,  and  recover  back  the  purchase 
money,  unless  his  title  had  been  otherwise  secured.  Without  stopping  to  inquire 
whether  the  offer  of  a  deed  from  the  sheriff,  on  condition  of  paying  the  sum  of 
one  dollar,  under  the  circumstances  of  this  case,  was  not  such  a  security  of  title 
as  would  bar  him  from  the  right  of  abamdoning  the  contract,  I  will  proceed  to 
the  enquiry,  whether  he  has  in  fact  waived  the  bargain,  so  as  to  entitle  himself 
to  this  action,  or  whether,  as  the  case  stands,  he  was  not  turned  over  to  his  spe- 
cial action  on  the  contract.  In  cases  where  the  article  sold  has  not  b§en  deliver- 
ed, if  there  be  a  defect  in  the  thing  itself,  or  a  fraud  in  the  vendor,  the  vendee,  by 
giving  notice  that  he  declines  the  bargain,  may  recover  back  his  money  in  this 
form  of  action.  But  if  possession  has  been  given,  the  action  for  money  had  and 
received  cannot  be  maintained  till  the  thing  purchased  has  been  restored;  for  till 
that  be  done^  the  contract  is  not  at  an  end;  it  remains  open,  and  the  proper  reme- 
dy is  an  action  founded  on  the  contract.  Until  the  contract  be  terminated  its 
stipulations  are  matters  that  may  be  controverted.  A  contract  may  contain  a 
warranty,  or,  as  in  this  case,  a  promise  to  remove  an  incumbrance,  and  while  the 
contract  remains  open,  these  stipulations  may  be  disputed,  but  they  cannot  be  tried 
in  this  form  of  action.  The  plaintiff  must  resort  to  the  contract.  In  the  case  of 
Towers  vs.  Barret^  (1  Term  Rep.  133.)  this  action  was  sustained,  but  it  was  on 
the  ground  that  the  property  purchased  had  been  returned,  and  the  contract  there- 
by terminated;  and  it  was  admitted  in  that  case,  that  while  tlic  contract  continued 
open,  the  plaintiff  could  only  recover  damages,  and  that  for  that  purpose  he  must 
state  the  special  contract,  and  the  breach  of  it.  It  was  also  said  by  justice  Bul- 
ler,  in  that  case,  that  if  the  plaintiff  intended  to  recover  back  his  money,  he  must 
rescind  the  contract,  by  returning  the  property  in  a  reasonable  time,  otherwise  he 
will  be  put  to  his  action  for  damages  on  the  special  contract.  Weston  vs.  Downes 
{Doug.  23)  was  an  action  for  money  had  and  received.  The  plaintiff  was  nonsuit- 
ed by  Lord  Mansfield,  on  the  ground  that  there  was  a  special  contract,  and  that 
the  defendant  ought  to  have  had  notice,  by  the  declaration,  that  he  was  sued  on 
that  contract*  Duller  Justice  observed,  that  the  action  would  not  lie,  because 
the  defendant  had  not  precluded  himself  from  entering  into  the  contract  by  taking 
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back  the  hoi'^es,  and  that  when  the  contract  is  open  it  muat  be  stated  specially. 
In  Power  v.  WelUy  cited  in  the  last  case,  the  defendant  had  warranted  a 
hone  sound,  which  proved  to  be  unsound.    The  plaintiff  having  tendered  a 
return  of  the  horse  which  was  refused,  brought  an  action  for  money  had  and 
received,  to  recover  back  twenty  guineas  paid  on  the  contract,  and  it  was  held 
by  the  court,  that  the  action  would  not  lie.     The  distinction  seems  to  be  clearly 
settled  that  when  the  contract  has  been  disaffirmed,  and  the  property  restored, 
assumpsit  will  lie,  to  recover  back  the  money  paid,  but  where  the  contract  is 
open,  or  the  property  remains  in  the  hands  of  the  vendee,  the  action  must  be 
on  the  contract  itself.     In  this  case  there  is  nothing  in  the  evidence  from  which 
an  inference  can  be  drawn,  that  the  contract  was  terminated.     On  the  contra- 
ry it  appears  to  be  open,  and  subject  to  litigation.     The  plaintiff  accepted,  and 
still  holds  a  general  warranty  deed  for  the  lot,  which  is  an  affirmance  of  the 
contract.     He  was  put  into  possession,  has  occupied  and  rented  it,  and  the 
person  now  in  possession  is  his  tenant,  holding  over.     The  evidence  of  the  first 
witness  is  nothing  more  than  the  expression  of  an  opinion,  by  one  of  the  defen- 
dants, that  the  plaintiff  was  liable  to  pay  the  expense  of  the  sheriff's  deed,  and 
that  he  had  no  right  to  rent  the  lot,  till  he  had  done  so,  or  in  other  words,  that 
the  plaintiff  was  bound,  by  the  bargain,  to  do  something  more  than  he  had  done. 
This  language  so  far  from  conveying  an  idea,  that  the  contract  was  at  an  end, 
could  only  have  proceeded  from  a  conviction  that  it  was  open  and  disputed.— 
The  import  of  it  seems  to  be,  that  Waddle,  having  purchased  in  the  lot,  to  quiet 
the  title,  the  plaintiff  ought  to  pay  the  expense  of  the  deed,  as  by  the  contract, 
the  deed  was  to  be  made  by  Ronck,  without  expense  to  the  defendants.     If 
Waddle  had  believed  that  the  contract  was  at  an  end,  his  language  must  have 
been  very  different.     But  whether  this  opinion  of  Waddle  was  correct,  or  not, 
<loes  not  alter  the  case.     The  inference  to  be  drawn  from  it  is  still  the  same, 
that  the  contract  was  open,  and  disputed.     If  it  be  admitted  that  the  release  to 
Ronck,  has  discharged  the  action  of  covenant,  so  as  to  make  him  a  competent 
witness.  It  does  not  divest  the  plaintiff  of  his  claim  of  title,  nor  of  his  possession. 
|Ie  may  still  consider  Waddle,  as  his  trustee,  and  by  a  decree  in  chancery, 
require  him  to  convey  the  right,  derived  from  the  Sheriff.     The  existence  of 
such  a  remedy,  is  a  complete  negative  to  the  pretence,  that  the  contract  is 
closed.     The  general  rule  on  this  subject  is,  that  if  there  be  a  special  contract, 
it  must  be  declared  on.     The  safety  of  the  defendant  requires  that  he  should 
i>e  informed  of  the  real  ground  of  action.     Should  this  rule  be  dispensed  with, 
he  may  be  surprised  at  the  trial,  and  subjected  to  a  judgment,  that  might  have 
been  avoided,  had  he  known  in  time  the  nature  of  the  plaintiff's,  claim.     He 
may  also  be  exposed  to  the  danger  of  a  second  recovery,  for  the  same  cause. 
In  Wearv,  BurrougVs  1  Stra.  648,  the  plaintiff  declared  on  a  special  contract, 
and  also  on  an  indebitatus  assumpsit.     At  the  trial  he  proved  a  special  agree- 
ment but  variant  from  the  one  declared  on,  and  the  Chief  Justice  would  not 
permit  him  to  have  recourse  to  his  general  counts.     The  same  principle  will  be 
found  in  1  Lord  Hay.  735.  1  Term  447.  4  Term  314.     The  plaintiff  in  thb 
case^  having  omitted  a  special  count  altogether,  cannot  be  in  a  better  situation, 
than  if  he  had  stated  a  special  contract,  and  proved  on^  different,  in  substance. 
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from  that  wUch  he  had  set  oat.    The  onuMon  is  as  latal  as  the  Tariance  and 
00  the  same  principle. 
See  note  A.  at  the  end  of  the  Yolume. 
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A  TmlJd  Bond  canaot  be  made  by  writiog  it  over  a  figoature  and  teal,  made  upoa  a  blank  iheet 
of  papar. 

This  was  an  action  of  debt  brought  upon  a  sealed  bill|  and  the  case  made  by 
the  pleadings  and  submitted  for  the  decision  of  the  court  was  as  follows: 

The  defendant.  Harness,  being' indebtied  to  the  plaintiff  a  sum  of  money, 
the  exact  amount  of  which  was  not  ascertained,  made  his  seal  and  wrote  his 
name  in  connection  with  it,  upon  a  blank  sheet  of  paper,  and  authorized  the 
plaintiff  to  write  over  it  a  note  for  the  sum  found  to  be  due,  and  the  subscribing 
witness  attested  this  sealing  and  subscribing.  The  paper  thus  signed  and  sealed 
wad  delivered  to  to  the  plaintiff  an  entire  blank,  who  wrote  over  it,  the  note 
upon  which  the  suit  was  brought,  for  the  sum  due,  according  to  his  agreement, 
Which  it  appeared  was  parol. 

The  cause  was  originated  in  Ross  county,  and  was  adjourned  here  ibr  decis* 
ion  from  the  Supreme  Court  sitting  in  that  county. 

Sbmmimd,  Bond  and  CVetgAlon^  for  the  plaintiff. 

Leonard^  Bnah  and  Fi^gtraUi^  contra. 

Bji  the  CouKT. 

The  ancient  law  was  well  settled  that  a  valid  deed,  could  not  be  made  by 
writing  it  over  a  signature  and  seal,  made  upon  a  blank  or  an  empty  sheet  of 
paper.  We  know  of  no  decision  by  which  this  ancient  doctrine  is  overruled. 
The  cases  cited  by  the  plaintiff's  counsel,  are  of  promissory  notes  not  un- 
der seal,  and  of  deeds  where  all  the  material  parts  were  written  at  the  time  of 
making  the  signature  and  seal.  They  are  not  analagous.  An  authority  ta 
iiJl  one  particular  blank  falls  far  short  of  an  authority,  to  make  an  entire  deed* 
While  the  distinction  between  contracts  under  seal,  and  parol  contracts  ia 
preserved  by  our  Legislature,  and  by  our  courts,  the  different  modes  of  eiecu- 
cuting  them  must  also  be  preserved.  We  are  accordingly  of  opinion  that  the 
writing  in  this  case  cannot  be  operative,  and  that  the  judgment  must  be  for  the 
defendant. 

TURNER  V.  CREBILL,  BT  AL. 

A  final  decree  is  no  notice  to  a  eubsequent  purchaser.  A  decree ,  that  the  respondentSi  bj  a 
certain  day,  riioiild  aingn  a  certificate  of  certain  lands  to  the  complainant^  provided  that  the  decree 
should  not  be  operative,  if  the  complainant  did  not  pay  the  respondents  a  certain  sum  of  money  by 
a  i^ea  day,  and  provided  that  More  ihac  day,  the  wspendenis  should  assign  er  tender  an  Mtfpi- 
liaait  of  the  certifidtte,  is  a  final  dceree^ 

The  iaetsof  this  case  wrte  as  feUoWs«  Before  the  first  Tuesday  of  August, 
t807,  the  oompfaumaJit  prosecuted  a  bill  in  chancery,  in  the  Common  Pleas  ef 
jHandten  toonty,  against  one  A.  King,  and  M.  WiUiamsi,  to  Obtain  the  BMmgh 
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meat  of  a  certificate  for  the  tract  of  land  now  held  by  the  defendanti.     At  the 
August  term,  1807,  a  decree  was  pronounced  by  the  common  pleas,  from  which 

an  appeal  was  taken  to  the  Supreme  Court. 

On  the  22d  day  of  September,  1808,  the  Supreme  Court  decreed  that  Kiiig 
and  Williams  should  assign  the  certificate  to  Turner:  but  the  decree  not  to  be 
operative  if  the  complainant  did  not  pay  to  King  a  certain  sum  of  money  by 
the  first  day  of  June,  1809,  provided  King  and  Williams  should  at  any  time 
before  that  day,  assign,  or  tender  an  assignment  of  the  certificate. 

King  and  Williams  did  not  tender  an  assignment  of  the  certificate,  nor  did 
Turner  pay  the  money  by  the  first  day  of  June,  1809.  Sequestration  was 
ordered  to  enforce  the  decree  which  was  not  executed. 

Williams  carried  the  certificate  info  Grant,  and  conveyed  the  land,  part  in 
1810,  and  part  in  1813,  to  the  present  defendants,  who  had  no  notice  of  the 
decree  in  Hamilton  county,  or  of  the  complainant's  claim. 

On  the  1st  day  of  June,  1814,  Turner  paid  the  money  into  the  clerk's  office 
of  the  Supreme  Court  in  Hamilton  county,  and  upon  motion  obtained  a  writ  of 
possession  for  the  land.  This  writ  was  superseded.  Turner  then  prosecuted 
a  bill  against  the  defendants,  to  enforce  against  them  the  decree  in  Hamilton 
county,  charging  that  they  were  Uie  pendente  purchasers,  and  otherways  had 
notice.  The  defendants  denied  notice  in  their  answers,  and  the  complainant's 
bill  was  dismissed  by  the  Supreme  Court  in  Champaign  county.  Upon  this  de- 
cree of  dismissal  the  present  bill  of  review  was  prosecuted  in  the  Supreme 
Court  of  Champaign  county,  and  adjourned  for  decision  to  this  court* 

Cooly^  for  complainant.    Baconj  contra. 
By  the  Court. 

We  cannot  doubt  but  that  the  decree  made  in  Hamilton  county  in  Septemberi 
1808,  was  a  final  decree  between  the  parties  to  it. 

The  subsequent  orders  where  such  as  are  usually  made  to  give  efiect  to  at 
final  decree,  and  cannot  lead  to  a  conclusion  that  any  of  the  original  matters 
liti  gated  in  the  suit,  were  still  open  to  be  decided. 

It  is  well  settled  that  a  final  decre  is  not  notice  to  a  purchaser.  It  is  not 
pretended  that  the  purchaser  had  actual  notice. 

The  bill  of  review  must  be  dismissed. 


BOTKIN  ET  AL.  r.  THE  COMMISSIONERS  OF  PICKAWAY  COUNTY. 

The  court  of  common  pleas  have  no  authority  to  amend  a  final  judgment  at  a  tenii  tubMqoaot 
to  that  in  which  it  it  rendered,  except  in  mere  matter  of  form . 

•  This  case  came  before  the  court  upon  a  writ  of  certiorari  to  bring  up  certain 
proceedings  before  the  common  pleas  of  Pickaway  county.  An  action  of  debt 
was  brought  in  the  name  of  the  commissioners  against  Botkins,  Kellar,  and  Mc 
Neal,  securities  in  a  sheriff's  bond.  At  April  term,  1820,  judgment  .wa»;  ren- 
dered for  the  plaintiff.  Instead  of  directing  executioa  to  issue  for  the  auiadiie, 
the  judgment  was  worded  to  be  discharged  by  the  payment  of  so  much  money . 


1  HAMMOND,  381.  1«* 

At  the  July  tenii,  1624,  notice  was  given  to  the  defendants  that  a  Mottoit 
would  be  made  to  amend  the  judgment;  upon  this  motion  the  court  of  eommoii 
pleas  directed  the  judgment  of  April  term,  18*^0,  to  he  amended,  by  striking  out 
the  words  ^to  be  discharged  by  the  payment  qf"  and  inserting  in  their  plMe» 
*^and  that  execuHan  issue  thereon  for.*^  To  reverse  this  order  of  amendment,  tii6 
certiorari  was  sued  out,  and,  the  decision  adjourned  to  this  court  by  the  Sin 
preme  court  of  Pickaway  county. 

By  the  Coust. 

The  order  of  the  common  pleas  of  Pickaway  county  must  be  reversed.  The 
court  of  common  pleas  have  no  authority  to  amend  a  final  judgment  at  a  term 
subsequent  to  that  in  which  it  is  rendered,  except  in  mere  matter  of  foitn*  The 
alteration  made  in  this  judgment  was  in  a  material  and  substantial,  and  not  a 
formal  circumstance. 


McDOUGAL  ET  AL.  v.  HOLMES  ET  AL. 

(SEB  miXT   CASE.) 

The  defendant  Holmes,  was  president  of  the  Granville  Alexandrian  Society^ 
which  had  for  some  years  issued  bills,  discounted  notes,  and  transacted  businest 
as  a  bank.  The  complainants  having  become  borrowers,  gave  their  joint  note 
to  Holmes,  who  received  it  for  account  of  the  society.  In  October,  1817,  judg- 
ment was  rendered  on  this  note,  and  upon  this  judgment  several  payments  were 
made  to  the  society.  In  May,  1820,  the  judgment  was  assigned  for  the  bal- 
ance due  upon  it  to  the  other  defendants,  who  refused  to  receive  the  paper  of 
the  bank  in  discharge  of  it.  The  bill  was  prosecuted  to  compel  them  to  receivd 
it,  charging  that  the  assignment  was  only  in  trust  for  the  bank,  and  claim*^ 
ing  that  if  it  were  not;  still  the  assignees  were  bound  to  receive  the  paper  in 
payment. 

The  answer  denied  that  the  assignment  was  a  trust,  and  stated  that  the  a«. 
signees  were  the  real  owners;  and  upon  this  state  of  the  facts  the  cau9Q  waq  ad[« 
joumed  here  from  Licking  county  for  decision. 

£iiing  for  cun)plainants.     Goddard  contra. 

For  the  opinion  of  the  court,  see  Pancoast  v.  Rufin,  ei  al»  pott. 


PANCOAST  V.  RUFFIN,  ET  AL. 


WhexB  abankhaf  bona  Jide  parted  with  all  interest  in  a  debt  due  tiie  bank,  the  debtor  cumot 
p&j  the  aengnee  in  the  paper  of  the  bank. 

This  was  a  bill  in  chanoery,  in  which  the  complainant  charged,  tet  aa 
the  20th  June,  1820,  he  gave  his  note  to  the  bank  of  Cinciimali,  payaMe  In  mm* 
tj  days,  upon  which  note  a  suit  was  brought  by  the  bank,  and  k  ysdgmmX  re- 
corered.    That  this  judgment  watafterwwrds  aasignMl  totiiehMk«f  Ibf  Un- 
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tfMl  ttaiet*  Thftt  ezaeution  was  sued  out  upon  it,  and  placed  in  the  handi  6L 
aberiffRaffin  to  be  executed. — That  complainant  offered  and  t^idered  to  said 
sheriff  the  amount  of  the  debt  and  interest  in  the  notes  of  the  bank  of  Gincia. 
nati,  which,  at  the.  ridquest  of  the  bank  of  the  U.  S.  he  rehised  to  receiTey  and 
was  about  to  proceed  to  levy  the  execution  upon  complainant's  property,  by  the 
■ale  of  which  he  would  be  greatly  injured.  It  farther  stated,  that  the  notes  of 
the  bank  of  Cincinnati  were  brought  into  court  with  the  bill,  and  prayed  an  ia- 
junction,  which  was  allowed. 

To  the  bill  the  defendants  demurred  generally,  and  the  decision  up<m  the  de- 
murrer  was  adjourned  from  the  Supreme  court  of  Hamilton  county,  to  this 
eoort 

fSrle^  ia  support  of  the  demurrer.    H^mmondj  coutra. 

B9  iht  COUBT. 

This  case,  and  that  of  McDaugal  and  others^  v.  Hc^me*  and  oihers^  depend 
upon  the  same  principle;  the  just  construction  of  the  ^act  to  regulate  judicial 
proceedings  where  banks  and  bankers  are  parties,"  dec. 

TThe  first  seven  sections  of  the  act  are  employed  in  making  provisions  to  en- 
jsUe  those  who  are  creditors  of  banks  or  bankers  to  secure  their  claims.  For 
4his  purpose  auch  creditors  are  authorised  to  attach  the  debts  due  to  the  bank  or 
banker  in  the  hands  of  their  debtors,  and  thus  secure  the  credits  of  the  institu. 
Hon  for  the  liquidation  of  its  debts. 

The  8th  section  relates  to  proceedings  between  the  banks  and  their  debtors. 
Its  first  enactment  gives  to  the  banks  or  banker  a  more  simple  method  of  suing 
lor  its  debts  secured  by  endorsement;  the  proviso  or  latter  clause  of  the  section 
secures  to  the  debtors  of  the  bank  or  banker,  in  certain  cases,  the  privilege  of 
paying  the  debts  they  owe  to  a  bank  or  banker  in  the  bank  paper  issued  by  the 
institution  with  which  the  debt  was  contracted.  This  privilege  extends  only  to 
a  case  where  the  suit  is  prosecuted  against  the  debtor,  in  any  toay  for  ike  use  and 
hene/U  of  the  hank  or  banker.  It  cannot  consistently  with  the  other  parts  of  the 
dtatute  be  extended  further;  for  if  the  construction  contended  for  by  the  com- 
plainants were  adopted,  all  the  benefical  effects  of  the  previous  sections  would 
be  defeated  by  the  eighth.  The  creditor  of  the  bank,  after  he  had  been  at  the 
trouble  and  expense  of  prosecuting  his  attachment,  and  obtaining  judgment 
against  the  debtor  to  the  bank,  and  when  he  hopes  that  he  is  about  to  receive 
the  fruits  of  his  trouble  and  expense,  is  paid  off  with  the  paper  of  the  same  bank, 
and  finds  himself,  after  all  his  pains  and  losses,  just  where  he  started. 

Statutes  should  be  so  construed  as  to  give  effect  to  the  intention  of  the  legisla« 
tare,  and  if  possible,  render  every  section  and  clause  effectually  operative.  In 
this  act  the  intention  of  the  legislature  is  manifest:  it  is  to  aid  both  the  creditors 
and  debtors  to  banks. 

It  cannot  be  rationally  supposed  that  it  was  intended  to  hold  out  encoarage- 
ment  to  claimants  to  prosecute  for  their  claims  under'  the  provisions  of  the 
sipt,  and  then  mock  them  and  disappoint  thdr  just  expectations.  Such  triffing 
ooght  not|  an  dcaniiot  be  imputed  to  the  legislature. 

The  tenas  in  the  eighth  section  fo  which  the  parties  give  a  different  and  di*. 
HOtf  oppoflittt  eonctniction  are  tbese^    '^That  in  aU  suUs  or  wti^nt  prateewM 
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kf  m  hitnk  or  hanker^  &rper$im8  daiming  as  their  assignees^  sunder  ihem  in  anjf 
wojf  for  their  use  or  benefit.**  The  complainants  insist  that  the  disjunetiyb 
coDJiinctioa  or  separates  the  sentence  so  as  to  form  three  distinct  classes  of  cases, 
IB  which  the  rights  of  paying  in  the  paper  of  the  bank  is  secured:  so  that  an 
assignee  is  obliged  to  receive  the  paper  although  the  bank  has  no  interest  in 
the  debt  assigned. 

This  eonstniction  is  founded  upon  a  mere  grammiatical  criticism^  which  is 
ne^er  reeeived  to  change  or  OMitrol  the  intention  of  the  legislature,  where  that 
intention  is  otherwise  clearly  expressed.  Something  may  depend  upon  the  punc* 
toatioik  in  the  statute  book,  which  may  be  incorrect,  and  ought  never  to  rary 
the  true  sense*  Leave  out  the  comma  afterthe  word  ^^asmgneesy**  and  the  plain 
eonstniction  is  that  the  after  words  "for  ^leir  use  or  leneft**  apply  to  each  pro- 
eeeding  clause  of  the  sentence.  This  is  believed  to  be  the  correct  interpretic* 
tioB,  either  with,  or  without  the  comma,  and  perfectly  consistent  with  the  reason, 
the  justice,  and  the  spirit  of  the  act.  When,  therefore,  the  debt  haa  been  hona 
Jiie  assigned,  and  the  bank  has  no  interest  left  in  it,  the  assignee  n  n<H  boiuii 
to  reeeive  the  notes  of  the  bank  in  discharge  of  it. 

Bill  dismissed  with  costs. 

JvDGB  Bwsm  dissented. 


■F    *imnTi  HTrT^a»i 


sns!s9s 


INNES  V.  AGNEW. 

TIm  set  concening  covemnts  real,  doef  not  extend  to  «  deed  coniainlQs  a  corenant  of  sMm  at 
weO  as  of  wananty. 

Tlie  dedaiaikm  on  tboeovenant  of  warranty  rniut  ayei  aa  enctioir.  ' 

This  was  a  writ  of  error  to  the  court  of  common  pleas  of  Muskingum  county, 
in  an  action  of  covenant  in  which  judgment  had  been  rendered  for  die  plaintii^ 
the  now  defendant  in  error. 

The  declaration  set  forth  a  deed  for  the  conveyance  of  a  lot  of  ground,  con* 
taining  covenants  of  seizin  of  general  warranty,  and  against  incumbrances*  It 
assigned  as  breaches  that  the  grantor  was  not  seized.  That  he  did  not  warrant 
and  defend  the  premises  against  all  claims,  but  that  on  the  contrary  the  legal  title, 
at  the  date  of  the  deed,  was  in  one  Pierce.  That  the  premises  were  encumbered 
with  fi  mortgage,  and  that  the  mortgagee  had  prosecuted  a  scire  fodaSf  obtained 
a  judgment  and  sued  out  execution,  upon  which  the  premises  were  sold. 

To  the  first  breach  the  defendant  pleaded  that  he  was  seised  in  fee  upon  which 
isBue  was  joined,  and  to  the  three  last  breaches  he  demurred*     . 

The  cause  was  submitted  to  the  court  both  as  to  fact  and  law*  They  fiiund 
the  issue  on  the  first  plea  in  favor  of  the  defendant,  and  on  the  other  breachef 
gave  judgment  on  the  demurrers  for  the  phuntiS  and  assessed  his  dmnags%  and 
entered  final  judgment. 

Upon  the  writ  of  error  several  errors  were  assigned  and  aigued  hy  oouasal. 
But  as  the  court  decided  upon  one  point  only,  it  ie  nolneoesiary  tonetioaany 
0tber  10  the  report* 
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It  waa  aasigiied  for  error  thc^  the  second  breach  does  not  Aver  an  eviotion, 
aad  that  in  this  particular  the  declaration  was  defective. 

Downer^  for  plaintiff  in  error.     Goddardj  contra. 

By  Vu  GoDST. 

The  usual  or  common  covenant  of  seizin  stipulated  that  the  grantor  in  the 
deed  was  seized  of  a  good  and  sufficient  title  and  had  right  and  authorit7  to  sell 
aad  convey.  This  covenant  was  in  the  present  tense,  and  if  the  fact  was  cod« 
trary  to  the  stipulation,  the  agreement  was  violated  as  soon  as  made,  and  a 
right  of  action,  arose  immediately.  The  common  covenant  of  general  warran- 
ty is  in  the  future,  that  the  grantor  will  warrant  and  defend  the  title.  Courts 
of  justice  doubted  whether  the  grantor  could  be  called  upon  to  perform  thi^ 
covenant,  while  the  grantee  was  permitted  to  hold  possession  under  the  grant. 
The  evil  of  this  principle  was,  that  if  the  title  was  defective,  and  the  person  who 
had  better  title,  chose  to  lie  still,  the  grantee  could  do  nothing  for  his  futufe 
protection  and  security.  To  remedy  this  mischief  the  statute  was  enacted.  The 
mischief  did  not  exist,  where  the  deed  contained  a  covenant  of  seizin  in  the  usual 
form.  If  the  grantee  covenanted  that  his  title  was  indefeasible,  when  it  was 
not,  or  that  he  had  right  to  sell  when  he  had  not,  or  that  he  was  seized  of  a 
good  title,  when  his  title  was  defective,  the  grantee  could  have  immediate  reme- 
dy. If  his  deed  contained  those  covenants  which  usually  accompanied  the 
covenants  of  seizin,  as  part  of  it,  his  case  required  no  statutory  provision.  And 
it  would  be  one  to  which  the  terms  of  the  statute  do  not  extend.  It  is  neither 
within  the  mischief,  nor  the  letter.  And  it  would  be  unwarrantable  to  include  it» 

The  second  breach  is  not  well  assigned  upon  common  law  principles.  The 
court  consider  the  law  to  be  settled,  that  the  breach  ought  to  allege  an  eviction 
under  a  superior  or  better  title  to  maintain  an  action  upon  the  conumcni  cove- 
nant of  general  warranty.  And  it  is  also  their  opinion  that  the  case  is  not 
within  the  provisions  of  the  statute.  The  damages  assessed  are  upon  the  three 
last  counts;  the  judgment  must  therefore  be  reversed,  and  judgment  ^ven  for 
the  defendant  upon  the  demurrer  to  the  second  breach. 


HATCH  V.  BARR. 


A  deed  deccribhtg  the  grantors  as  a  corporation,  but  executed  by  the  president  of  tin  corporatioOf 
IB  kis  own  naoie,  anA  under  his  own  seal,  does  not  pass  the  legal  title  from  the  corporation . 

This  was  ah  action  of  ejectment,  tried  in  the  Supreme  Court  of  Hamilton 
county.     The  case  was  as  follows : 

At  June  term  of  the  Supreme  Court  in  Hamilton  county,  in  the  year  1821^  a 
judgment  was  recovered  by  the  treasurer  of  state  against  the  president  and  di- 
vectors  of  the  Miami  Exporting  Company,  for  9618  dollars  27  cents.  Upon 
this  judgment  execution  issued,  and  was  levied  upon  the  property  in  dispute,  the 
baaluhouse  in  Cincinnati;  and  the  law  not  requiring  property  seized  upon  exe- 
^jitioafor  a  debt  to  the  state  to  be  valued,  the  plamtiff  bid  off  the  house  ibr  tiie 
sum  of  250  dollars,  at  sheriff's  sale.     A  deed  of  conveyance  by  the  stMnfTto 
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t)iB  plaintiff  waa  duly  executed,  and  upon  these  proceedings  and  this  deed  the 
plaintiff  rested  the  cause. 

The  defendant  produced  a  paper  piirporting  to  be  a  conveyance  of  the  prop- 
erty in  question  to  him  by  the  president  and  directors  of  the  Miami  Exporting 
Company,  dated  the  8th  day  of  June,  1821.  In  this  deed  the  president  and 
directors  of  the  Miami  Exporting  Company  were  named  as  grantors.  The  at- 
testing clause  was  as  follows :  "In  witness  whereof,  I,  Oliver  M.  Spencer,  presi- 
d&ni  of  the  said  Miami  Exporting  Company,  have  hereto  set  my  hand  and 
seal,"  &c.  Oliver  M.  Spencer,  president  of  the  Miami  Exporting  Company;'* 
written  opposite  a  seal  of  wafer  and  paper,  with  no  distinct  impression. 

In  connection  with  this-  deed  the  defendant  produced  a  resolution  of  the  board 

of  directors  of  the  Miami  Exporting  Company,  made  on  the  same  8th  day  of 

Jnae,  1821,  in  the  following  words : 

**Resolved,  that  the  president  of  this  institution  be  authorised  and  directed  to 
sell  and  convey  to  John  T.  Barr,  of  Baltimore,  by  deed  in  fee  simple,  with  cove-* 
nant  of  general  warranty,  the  brick  house  and  lot  which  was  conveyed  to  the 
president  and  directors  of  the  Miami  Exporting  Company  by  Martin  Baum^  by 
deed  bearing  date  the  26th  day  of  March,  1816.     Also,  one  hundred  and  thir- 
ty -eight  acres  and  one-tenth  of  an  acre,  in  the  fourth  section  of  the  third  town- 
ship,  of  the  second  fractional  range  in  the  county  of  Hamilton,  and  state  of 
Ohio,  being  the  same  land  that  was  conveyed  to  said  company  by  the  president 
and  directors  of  the  bank  of  Cincinnati,  by  deed  bearing  date  the  8th  day  of 
February,  1821.     Also,  the  house  and  lot  late  the  property  of  David  Brown, 
lying  on  Fifth  street,  in  the  town  of  Cincinnati,  and  being  a  part  of  lot,  number 
293,  and  which  was  conveyed  to  said  Miami  Exporting  Company,  by  R.  Ayres, 
sheriff  of  said  ooimty,  by  deed  bearing  date  23d  day  of  June,  1820,  for  the  con- 
sideration of  the  sum  of  ten  thousand  seven  hundred  and  sixty  dollars,  in  part 
discharge  of  the  debt  due  from  this  institution  to  the  said  John  T.  Barr. 

^'Resolved,  that  the  said  president  be  authorized  to  execute  to  the  said  Joha 
T.  Barr,  a  bond^  with  a  condition,  tliat  if  the  said  John  T.  Barr  shall  at  uiy 
time  within  the  term  of  one  year  r^-convey  to  this  institution  the  same  property 
in  the  same  manner,  the  conveyance  shall  be  received,  and  the  sum  often  thous- 
and  seven  hundred  and  sixty  dollars  placed  to  the  credit  of  the  said  Johtt  T. 
Barr  on  the  books  of  this  institution," 

The  defendant  further  offered  to  prove,  in  connection  with  the  deed  and  resow 
lution  above  stated,  that  the  sum  of  ten  thousand  aereaa.  hundred  and  sixty  dbl« 
lars  was  paid  to  the  bank  at  the  time  of  making  the  deed,  by  a  check  in  fltvor 
of  the  bank,  drawn  by  the  agent  of  John  T.  Barr,  and  charged  to  his  aceennt 
on  the  books;  which  fieict  of  payment  so  made  was  admitted  by  the  counsel  Ibr 
the  plaintiff. 

The  defendant  further  offered  proof,  that  the  Miami  Exporting  Company  had 
never,  by  any  formal  resolution,  adopted  a  seal;  but  that  the  seal  impressed 
upon  the  paper  in  question  was  procured  by  the  president,  and  had  been  used  as 
a  seal  of  the  institution,  which  fact  was  also  admitted  by  the  plaintiff's  counsel'. 

The  plaintiff  objected  to  the  paper,  purporting  to  be  a  deed,  being  given  in 
evidence  to  the  jury,  because  not  executed  by  the  president  and  directors  of  the 
company,  and  under  the  seal  of  the  corporation,  and  therefore  not  operative  as  a 
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conreyance.    The  tourt  decided  that  the  deed  could  not  begtren  ln«yid«ioeto 
the.iuiy»  and  the  plaintiff  had  a  verdict. 

The  defendant  moved  for  a  new  trial,  on  the  ground  that  the  oonit  erred  in 
nol  pennitting  the  deed  to  go  to  the  jury.  And  at  hia  request  the  dedaioii  of  this 
moti<m  was  adjourned  to  Columbus. 

Wade  and  Hayward  in  support  of  the  motion.     Aimfiiofid^  contra. 
By  tki  CousT. 

The  paper  offered  in  evidence,  purports  to  be  a  conveyance  from  the  president 
and  directors  of  the  Miami  Exporting  Company,  as  grantors.  It  is  executed 
by  O.  M.  Spencer  as  president,  in  his  own  name  and  under  his  own  seal,  as 
president.  The  grantors  named  in  the  deed  do  not  execute  it»  The  person 
who  executed  it,  had  no  interest  in  the  subject  conveyed,  and  is  not  named  as 
grantor  in  the  deed.  It  is  therefore  no  conveyance.  The  motion  for  a  new 
trial  is  overruled,  and  judgment  entered  on  the  verdict. 

JvDox  BuxNST,  being  a  stockholder  in  the  Miami  Exporting  Conipany»  did 
not  sit  in  this  case* 
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Aa  ntaM  forfeitsd  to  hein  In  oontequtnca  of  a  coovejanct  fK%  gambliiif  debt,  it  takta  and  kM 
by  the  bain,  wbicct  to  tha  ddHi  of  tho  pantor . 

Wbaihcr  tbegiantor  bi  a  roluntaiy  deed  be  indebted  at  the  time  of  the  gtaaC,  is  albet  to  be  taaod 
by  a  juiy  Wbeie  a  party  iocatee-and  eurveyi  landi  and  dies  befen  patent,  and  Ae  pateaialher- 
waids  issues  to  hisheizs,  they  take  by  descent  and  not  by  puicfaMe. 

Wheie  the  ancestor  coof  ejrs  with  warranty  his  heirs  are  estopped  to  claim  the  same  land. 

The  owner  of  an  entry  and  surrey,  has  a  right  to  dispose  o€f  and  alien.the  lands  embraced  in  such 
survey ;  and  wliere  a  patent  afterwards  issues  to  him  or  his  heirs,  whereby  the  l^gal  title  is  perfected^ 
it  enures  to  the  benefit  of  his  grantee,  and  all  persons  dafaning  under  such  grantee,  so  as  to  perfect 
title. 


This  was  an  action  of  ejectment,  and  came  before  the  court  upon  a  motion  £>r 
a  new  trial,  made  by  the  plaiiltiff,  and  reserved  in  the  county  of  Roes.  As  the 
opinion  and  decision  of  the  court  is  confined  altogether  to  the  title  of  the  defend- 
ant,  so  much  only  of  the  statement  of  the  case,  and  the  argument  of  the  counsel, 
as  relate  to  that  title,  are  presented. 

The  suit  was  brought  to  recover  a  lot  in  the  town  of  Chillicothe.     The  tract 
of  land  including  the  lot  in  question,  was  entered  by  N.  Massie  on  the  27th  of 
June,  1795,  as  in  his  own  right— was  surveyed  on  the  24th  of  December,  1706, 
and  the  plat  and  certificate  of  survey  recorded  in  the  surveyor's  office,  June  0; 
1797. 

On  the  21st  day  of  September,  1797,  Nathaniel  Maade  cotfveyed  the  foe  » 
question  to  Basil  Abrams,  by  deed  of  general  warranty. 

BasQ  Abrams,  on  the  21st  of  May,  1801,  conveyed  die  lot  in  question  to  Jcrfm 
S.  Wills,  by  deed  of  general  warranty,  for  a  consideration  expreMed  of  1200  ddl. 

lars.    The  real  consideration  was  as  proved  and  admitled  at  the  triaL  that  WjQn 
won  the  lot  of  Abriuns  at  a  game  of  billiards. 


• 
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Soon  after  theezecutionof  this  deed  Basil  Abrams  left  the  country,  to  which 
he  nerer  returned*  On  the  15th  of  February,  1^  02,  an  attachment  against  B. 
Abrams^  as  an  absoooding  debtor,  was  sued  out  of  the  Common  Pleas  of  Ross 
county,  and  levied  upon  the  lot  in  question,  upon  which  such  proceedings  were 
bad  that  the  lot  was  sold  by  auditors,  and  regularly  conveyed,  under  which  con- 
Yeyaocethe  defendant  claimed. 

The  debts  of  Basil  Abrams,  as  fcumd  and  certified  by  the  auditors,  amounted  to 
1990  dollars  22  cents. 

In  the  year  1811,  Nathaniel  Massie  deceased,  leaving  several  children  his 
heirs  at  law*  After  his  death  it  was  discovered  that  no  patent  had  issued  for 
the  tract  of  land  in  which  the  lot  is  included,  and  a  patent  was  obtained  to  his 
heirs,  dated  81st  December,  1814. 

Upon  thetrifil  of  the  cause  before  the  Supreme  court  of  ^oss  county,  the  jury 
found  a  verdict  for  the  defendant,  and  a  motion  was  made  for  a  new  trial,  upon  the 
giouDd  that  the  verdict  was  against  law.  The  decision  of  the  motion  rested  al* 
together  on  the  validity  of  the  defendant's  title. 

Idomardy  for  the  plaintifT.    Bruahj  FUzgerdd  and  Jhuglauj  contra. 

0|riiiieii  sf  Hu  CouH  hy  Judge  Shbbmait. 

The  result  of  the  motion  for  a  new  trial  in  this  cause  must  depend  upon  the 
question,  which  of  the  parties  has  a  valid  legal  title  to  the  premises  in  question. 
The  defendant  has  obtained  a  verdict,  and  that  verdict  ought  not  to  be  set  aside 
U  his  title  papers,  connected  with  the  evidence  in  the  cause,  shew  a  subsisting  le- 
gal title  in  him*  In  order  to  determine  this  question,  it  is  necessary  to  ascer- 
tain the  effect  of  the  deed  from  Basil  Abrams  to  John  S.  Wills,  of  May  1st,  1801; 
the  proceedings  had  under  the  attachment,  at  the  suit  of  Reuben  Abrams  against 
B.  Abrams,  and  the  grant  by  the  government  of  a  tract  of  land  including  the 
premises  in  controversy,  to  the  heirs  of  Nathaniel  Massie,  deceased. 

The  deed  from  B.  Abrams  to  J.  S.  Wills,  of  the  lot  in  question,  dated  May  1st, 
1601,  is  admitted  to  have  been  executed  upon  a  gambling  consideration. 

By  the  act  of  the  territorial  government,  then  in  force,  entitled  <'a  law  to  sup- 
pvess  gaming,''  it  is  provided,  *^that  all  conveyances,  d^.  made  for  a  gambling 
eoosi^ration,  shall  enure  to  the  use  of  the  heir  of  the  bargainer,  dsc*  and  vest  the 
whole  estate,  and  all  the  interest  of  such  person  in  the  land  so  bargained,  to  all  in- 
tents  and  purposes,  in  the  heir  of  the  bargainer,  the  same  as  if  the  bargainer  had 

diedintesUte." 

It  is  believed  that  this  act  of  the  territorial  government  has  never  received  a 
ccnstruction  by  our  courts* 

It  is  contended  by  the  plaintiff's  counsel,  that  the  lot  in  question,  by  virtue  oi 
diis  act,  became  forfeited  to  the  heirs  of  B*  Abrams  upon  the  execution  of  the 
deed  fitMnhim  to  WiUs,  and  that  they  took  the  same  discharged  from  all  liabiUty 
fttt  Us  debts. 

In  the  opinion  of  the  court  this  construction  is  neither  warranted  by  tha 
words  nor  intent  of  the  law.  The  legislature  can,  without  doubt,  attach  ferj 
lUtares  to  the  commission  of  offences,  and  such  forfeitures  may  be  genaralf 
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including  all  the  property  of  the  ofiender,  subject  cmly  to  actual  lieoB,  or  limited 
in  amount  or  kind,  and  restricted  by  prorisions  for  the  benefit  of  creditors  and 
Others.  Whatever  may  be  the  nature  or  kind  of  forfeiture,  it  is  never  carried 
by  construction  beyond  the  cleaf  expression  of  the  statute  creating  iL 

Whoa  a  deed  is  founded  on  a  gambling  consideration,  the  statute  vests  in  the 
heir  of  the  bargainer  all  his  interest  to  all  intents  and  purposes,  tho  same  as  if 
euch  bargainer  had  died  intestate,  the  law  considers  the  bargainer  ^r  hoc  vice 
as  dead,  the  heir  takes  the  same  as  if  the  ancestor,  instead  of  executing  the 
conveyance,  had  that  moment  died.  The  estate  does  not  become  forfeited,  but 
the  grant  is  to  enure  to  the  benefit  of  the  heir  of  the  grantor,  and  he  takes  the 
lands  mentioned  in  the  conveyance  by  virtue  of  the  statute,  the  same  as  he 
would  had  they  descended  to  him  by  the  death  of  the  ancestor.  He  takes  as 
heir,  and  not  as  the  grantee  of  government  of  a  forfeited  estate.  The  property 
vesting  in  him  as  heir  he  necessarily  takes,  with  all  die  responsibilities  and 
liabilities  attached  to  that  relation.  The  expreaaion  of  the  statute  that  the  in- 
terest  of  the  bargainer  shall  vest  ''in  the  heir  the  same  as  if  the  bargainer  had 
died  intestate,"  would  be  rendered  vain  and  useless  by  any  other  construction 
than  that  the  land  so  coming  to  the  heir  shall  in  his  hands  be  subject  and  liable 
to  all  claims  that  it  would  had  it  descended  to  him  by  the  death  of  the  bargainer. 

The  construction  contended  for  by  the  plaintiffs,  would  work  ntanifest  injus- 
tice in  many  cases.  An  individual  who  had  obtained  credit,  and  become 
indebted,  could  not  well  devise  a  more  ready  and  easy  way  of  protecting  his 
property  from  his  creditors  than  by  conveying  the  3ame  for  a  gambling  con- 
sideration, if  such  conveyance  was  to  enure  to  the  use  of  his  heirs,  the  natural 
objects  of  his  care  and  bounty,  to  the  exclusion  of  the  clains  of  his  creditor. 
The  expression  of  a  law  should  be  clear,  and  the  intent  manifest,  before  a  court 
could  be  justified  in  giving  it  a  construction  that  would  obviously  protect  fraud 
and  deprive  creditors  of  their  just  claims  upon  the  property  of  the  debtor,  and 
Bueh  would  be  the  effect  of  this  law,  if  the  ^construction  contended  for  by  the 
plaintiffs  should  prevail.  The  heirs  of  B.  Abrams  would  hold  this  estate  aa 
forfeited  to  them  by  the  act  of  their  ancestor  free  from  any  liability  to  the 
claims  of  his  creditors.  We  are  satisfied  such  was  not  the  intent  of  the  terri- 
torial government  in  adopting  this  law;  but  that  it  was  intended  to  protect  the 
improvident  from  gambling  away  their  property  to  the  injury  of  their  creditora 
and  heirs,  and  that  to  effect  this  purpose  the  statute  prevents  all  lands  conveyed 
for  a  gambling  consideration  from  vesting  in  the  grantee  named  in  the  deed^ 
but  makes  such  deed  enure  to  the  use  ot  the  heir  of  the  grantor  so  that  he  shall 
take  the  lands  subject  to  the  same  liabilities  he  would,  had  he  inherited  them  in 
the  usual  course  of  descent. 

It  will  be  perceived  upon  the  perusal  of  this  statute  that  it  no  where  expressly 
prohibits  gaming,  or  subjects  persons  guilty  thereof  to  any  species  of  judicial 
prosecution,  and  it  is  difficult  to  perceive  how  a  forfeiture  of  lands  should  reault 
from  the  doing  of  an  act  neither  prohibited  nor  punished. 

At  the  time  Basil  Abrams  executed  the  deed  to  J.  S.  Wills  for  a  gambling 
eoosideration,  the  real,  as][well  as  personal  estate  of  the  debtor,  was  subject  to 
the  payment  of  his  debts.  If  he  was  living,  his  real  estate,  if  it  would  not  ex- 
tend io.  7  years  for  sufficient  to  satisfy,  the  judgments  against  him,  might  be 
levied  on,  and  sold.    And  in  case  of  his  dying  intestate,  the  whole  real  estate  of 


1  HAMMOND,  896.  177 

which  he  died  seized,  and  which  of  course  descended  to  his  heirs,  might,  if  ne- 
cessary, be  sold  by  the  order  of  the  court  of  probate  for  the  payment  of  debtii, 
or  the  judgment  creditor  might  enforce  a  sale* 

The  heir  took  the  estate  with  this  legal  liability  or  incumbrance  attached 
thereto,  and  had  B.  Abrams  died  on  the  1st  May,  1801,  the  day  of  the  date  of 
the  deed,  to  J.  S.  Wills,  without  executing  that  deed,  the  lot  now  in  question 
would  have  descended  to  Eleanor  his  heir  subject  to  the  payment  of  his  just 
debts.  The  territorial  law  gave  to  the  heir  of  a  grantor  for  a  gambling  con- 
sideration no  greater  interest  in  the  lands  conveyed,  than  if  the  same  lands  had 
come  to  the  heir  by  descent.  Their  lands  are  therefore  subject  to  the  payment 
of  the  debts  of  Basil  Abrama. 

If  the  deed  from  B.  Abrams  to  Wills,  enuring  as  it  does  by  virtue  of  the 
statute  to  the  benefitof  his  heirs,  be  considered  as  a  voluntary  conveyance,  with- 
out valuable  consideration  from  him  to  them,  the  effect  is  the  same,  for  by  the 
ertatute  of  Eliz.  then  in  force  in  the  territory,  as  well  as  by  the  principles  cf 
the  common  law,  such  voluntary  conveyance  is  void  as  against  creditors. 

It  is  said  that  admittmg  this  property  liable  to  payment  of  the  debts  con- 
tracted  by  B.  Abrams  before  the  conveyance  to  Wills,  there  was  not  evidence 
to  warrant  the  jury  in  finding  him  so  indebted. 

This  was  a  question  of  fact  submitted  by  the  court  to  the  jury  for  thei^ 
determination,  and  the  evidence  fully  justified  the  finding.  It  appeared  that 
immediately  after  executing  the  deed  to  J.  S.  Wills,  B.  Abrams  shut  himself  up 
and  kept  concealed,  until  a  few  days  thereafter  he  left  the  country.  He  had 
therefore  little  or  no  opportunity  of  contracting  debts,  and  afler  divesting  him- 
self of  his  property  it  is  not  presumable  he  would  obtain  extensive  credit;  and 
yet  the  auditors  appointed  under  the  attachment  to  adjust  and  examine  the 
several  claims  against  his  estate,  report  a  list  of  his  creditors  to  whom  he  was 
severally  indebted  in  sums  from  $1,91  3-4  to  $669,50  amounting  in  the  whole 
to  the  sum  of  $1900,22.  In  addition  to  this  there  was  direct  evidence  of  his 
indebtedness  at  the  time  of  his  executing  the  deed. 

If  the  matter  were  even  doubtful,  it  was  the  province  of  the  jury  to  weight 
the  testimony  and  determine  the  fact,  and  the  court  ought  not  to  disturb  the 
verdict  because  the  fact  was  not  proved  beyond  doubt.  It  is  sufficient  that 
there  was  testimony  going  to  establish  the  fact,  especially  in  the  absence  of  all 
proof  to  the  contrary  and  after  the  lapse  of  twenty  years. 

But  it  is  said  that  admitting  the  sale  by  the  auditors,  under  the  attachment 
transferred  to  the  purchaser,  all  the  interest  that  B.  Abrams  ever  had  in  the  lot 
in  controversy,  yet  as  the  deed  from  Massio  to  Abrams  was  executed  before 
Massie  had  obtained  a  grant  from  the  United  Stales,  although  subsequent  to  his 
entry  and  survey,  Abrams  acquired  but  an  equitable  interest,  and  the  patent, 
after  the  death  of  Massie,  having  issued  to  his  heirs,  they  acquired  ap  estate  by 
purchase,  and  the  plaintiff  claiming  under  a  deed  from  their  trustee  has  the  le- 
gal estate. 

.  This  presents  a  question  upon  which  the  court  have  felt  the  most  anxious 
solicitude  and  upon  which  they  have  not  arrived  to  a  conclusion  without  doubt 
and  embarrassment.  It  is  a  question  of  great  interest  to  the  inhabitants  of  the 
Virginia  Military  district,  as  well  as  the  parties  to  this  suit. 

24 
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Nothing  is  more  common  than  for  the  holder  of  a  Virginia  Military  Land 
warrant  to  make  any  entry  of  the  same,  cause.it  to  be  surveyed  and  recorded » 
go  into  possession  of  the  lands  designated  in  such  entry  and  survey,  reside 
Uiereon  for  years,  making  large  and  valuable  improvements,  and  die  without 
obtaining  a  patent  which  is  afterwards  issued  to  his  heirs.  If  those  heirs  ac- 
quire  the  estate  by  purchase  from  the  government,  they  must  at  law  hold  the 
same  free  from  the  debts  and  contracts  of  their  ancestor;  if  by  descent,  the 
estate  in  their  hands  will  be  liable  to  the  payment  of  the  debts  of  their  ancestor 
in  the  same  manner  and  to  the  same  extent,  it  would  had  the  patents  issued  to 
him  in  his  life  time.  The  question  whether  heirs  acquire  an  estate  in  lands  so 
situate  by  purchase  or  descent,  is  one  therefore  of  great  importance. 

Nathaniel  Massie,  as  early  as  1795,  made  an  entry  of  1900  acres,  including 
the  lands  in  controversy,  in  the  books  of  the  principal  surveyor  of  the  Virginia 
Military  district,  and  within  a  short  time  thereafler,  caused  a  survey  thereof  to 
be  made  and  recorded  in  conformity  to  the  Virginia  land  law.  He  had  done 
every  thing  incumbent  upon  any  holder  of  a  warrant  to  appropriate  the  lands 
described  in  his  survey,  and  had  entitled  himself  to  a  patent  therefor.  He  had 
by  the  Virginia  land  law,  acquired  an  indefeasible  estate  in  the  lands,  and  by 
our  statutes  it  was  subject  to  taxation,  dower  and  many  other  incidents  of  real 
estate. 

In  Kentucky,  where  the  titles  to  a  large  portion  of  the  real  property  depend 
upon  the  locations  conforming  to  the  Virginia  land  laws,  it  has  been  held  that 
an  entry  or  survey  is  an  inchoate,  legal  title,  and  that  lands  so  held  will  descend^ 
may  be  devised,  or  aliened,  and  are  subject  to  be  sold  on  execution  issuing  from 
a  court  of  law,  (Thomas ^  v,  Marshally  Hard,  19.)  It  would  seefti  to  follow  as 
a  necessary  consequence,  that  it  must  be  considered  as  legal  assetts  in  the  hands 
of  the  heir  subject  to  the  payment  of  the  debts  of  the  ancestor.  The  heir  inherits 
it  as  he  would  any  legal  estate  to  which  the  ancestor  had  an  imperfect  or  in* 
complete  title. 

The  act  of  Congress  of  August  10th,  1790,  (vol.  1st,  U.  S.  laws,  p.  252,) 
to  enable  the  officers  and  soldiers  of  the  Virginia  line,  on  Continental  establish- 
ments to  obtain  titles  to  certain  lands  lying  north  west  of  the  river  Ohio,  &c. 
afler  various  provisions  respecting  the  locations  and  surveys  of  said  lands,  di- 
rects that  the  President  shall  cause  letters  patent  to  be  issued  for  the  lands  de» 
signated  in  said  entries  to  the  persons  originally  entitled  thereto,  their  heirs  or 
assigns,  or  their  legal  representatives,  their  heirs  or  assigns.  It  is  by  virtue  of 
this  provision  that  the  patent  issued  to  to  the  heirs  of  N.  Massie.  It  is  because 
they  standing  in  his  place,  and  representing  him  are  entitled  to  the  same  rights 
he  had  at  his  death.  They  take  the  same  interest  he  would  have  taken  had 
the  patent  issued  to  him  in  his  life  time. 

The  recitals  in  the  patent,  shew  the  consideration  upon  which  it  issued.  The 
entry  of  the  ancestor,  the  warrant  under  which  it  was  made,  the  survey  had 
thereon,  and  the  acts  of  Congress  regulating  the  appropriation  of  the  land  and 
the  isssuing  of  the  patent  are  all  referred  to,  and  all  shew  it  was  not  a  gifl  by 
the  government,  to  the  heirs  of  Massie,  but  that  it  was  the  execution  of  a  trust 
in  his  favor  so  far  as  the  same  could  be  executed  afler  his  death,  by  transfer- 
ring to  his  heirs  the  naked  legal  title  to  lands  which  he  had  fully  appropriated 
and  for  which  he  was  in  his  lifetime  entitled  to  a  patent*     There  is  no  pretence 
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of  any  consideration  moving  from  the  heirs  for  the  grant  under  which  it  is  claim- 
ed they  hold  as  purchasers;  on  the  contrary  the  patent  furnishes  conclusive  evi- 
dence that  the  consideration  moved  from  the  ancestor,  that  it  was  the  services 
foT  which  the  warrant  therein  named  issued,  the  location  and  survey  in  conform- 
ity to  law,  that  caused  the  emanation  of  the  patent.  The  ancestor  had  fully 
and  legally  appropriated  the  land.  The  naked  legal  title  remained  in  the  Uni- 
ted  States  as  trustee  at  the  time  of  Massie's  death,  and  his  heirs  procuring  that 
legal  title  by  virtue  of  the  act  of  Congress  of  1790,  vested  in  them  no  greater  or 
other  estate  than  their  ancestor  would  have  taken  had  the  patent  issued  in  his 
life  time. 

It  was  said  in  Shelly's  case,  (1  Rep.  99.)  "When  the  heir  takes  any  thing- 
which  might  have  vested  in  the  ancestor  the  heir  should  be  in  by  descent.  Then, 
although  it  first  vested  in  the  heir,  and  never  in  the  ancestor,  yet  the  heir  shall 
take  it  in  the  nature  and  course  of  descent,"  and  the  principle  was  adopted  by 
the  court  in  giving  judgment.  In  Wood's  case,  reported  2  Roll*  determined  in 
the  court  of  Ward's  8  Eliz.  and  recognized  as  law  in  Shelly's  case,  it  was  held 
'*that  if  a  man  seized  of  the  manor  of  S.  covenants  with  another  that  when  J* 
S.  shall  enfeoff  him  of  the  manor  of  D.  then  he  will  stand  seized  of  the 
manor  of  S.  to  the  use  of  the  covenantee  and  his  heirs.  The  covennantee  dies, 
J.  S.  enfeofieth  the  covenantor,  the  heir  shall  be  adjudged  in  course  and  nature 
of  descent,  and  yet  it  was  neither  a  right,  title,  use,  nor  action  that  descended, 
but  only  a  possibility  of  a  use  which  would  neither  be  released,  or  discharged, 
yet  it  might,  if  the  condition  had  been  performed,  have  vested  in  the  ancestor.** 

It  will  be  readily  perceived  that  this  case  is  stronger  in  most  of  its  featuaea 
than  the  case  at  bar.  The  covenantee  had  no  estate  or  interest  in  the  land, 
none  was  to  arise  except  upon  the  happening  of  an  uncertain  event  which  did 
not  take  place  until  afler  his  death.  In  the  present  case,  the  ancestor  had  done 
all  that  was  required  by  law,  to  perfect  his  claim  to  a  grant  from  the  govern* 
menu  His  estate  was  not  dependant  upon  any  uncertain  event.  There  was 
no  contingency  which  could  enlarge  or  diminish  his  estate,  the  mere  form  of 
sealing  the  grant  was  only  wanting  to  evidence  by  the  highest  and  best  title 
known  to  our  laws,  his  interest  in  the  lands.  He  could  have  assigned  the  en- 
try and  survey  and  the  assignee  would  have  been  entitled  to  a  patent  in  his  own 
name,  or  he  could  have  devised  it,  and  the  devisee  would  have  had  an  indefea- 
sible estate.  He  could  have  maintained  ejectment  against  any  person  not 
having  a  grant  from  the  government.  In  short,  by  his  warrant,  entry,  and 
survey,  he  had  acquired  an  incomplete  or  inchoate  legal  title  to  the  land  desig- 
nated  in  his  entry;  this  right  and  title  was  not  destroyed  by  the  death  of  the 
ancestor,  but  descended  to  the  heir  as  part  of  his  estate;  and  if  a  patent  after- 
wards issued  to  the  heir  it  does  not  enlarge  his  estate  or  increase  the  quantum 
of  his  interest  in  the  land  but  changes  the  evidence  of  his  right  from  an  entry 
and  survey  to  a  grant  from  the  gonvernment  in  whom  the  mere  legal  title  was 
vested  in  trust  for  those  who  should  legally  appropriate  the  land. 

The  case  of  Chapman  v.  Dalton,  {Plowd.  284,)  is  although  not  strictly  ana- 
logous, illustrative  of  the  same  principle.     D.  the  defendant,  leased  land  for  21 
yean,  to  J.  C.  and  covenanted  with  lessee  to  make  to  him  and  to  his  assigns  a 
good  lease  for  21  years  to  c(»nmence  immediately  after  the  end  of  the  first  term; 
the  lessee  dies  having  appointed  an  executrix,  the  executrix  makes  her  execu- 


180  LESSEE  OF  BOND  v.  SWEARINGEN. 

tor  and  dies,  the  first  term  expires.  It  was  held  that  the  executor  of  th« 
executrix  of  the  covenantee  should  have  an  action  of  covenant  for  the  second 
lease  and  that  it  would,  in  his  hands,  he  legal  assets.  The  reasons  of  the  court 
are  not  given  in  the  report  but  the  decision  is  obviously  on  the  ground,  tliat  as 
the  covenant  was  made  with  the  first  testator,  the  title  thereto  was  derived  from 
him  to  the  plaintiff  and  that  which  is  done,  in  performance  of  the  covenant 
ought  to  be  in  the  plaintiff,  in  the  same  degree,  as  the  covenant  was  in  him,  so 
that  he  shall  have  the  lease  in  the  like  manner  as  he  had  the  covenant. 

If  a  lease,  made  to  an  executor  in  performance  of  a  contract  with  the  tes- 
tator, would  be  legal  as  contradistinguished  from  equitable  assets,  in  the  hands 
of  such  executor,  and  for  the  reason  that  the  right  to  such  lease  was  derived 
from  the  testator,  then  it  would  seem  that,  by  analogy,  the  heir  would  take  by 
descent  those  lands,  the  right  to  which  the  ancestor  had  by  contract  with 
government,  and  in  performance  of  which  contract  a  patent  hGui  issued  to  the 
heir. 

It  was  held  by  the  court  of  Appeals  in  Kentucky,  in  lessee  of  GisVs  heirs  ©. 
RobineU  (3  Bibb,  2)  that  a  right  to  land,  under  the  proclamation  of  1763,  nei- 
ther  located  nor  surveyed,  could  be  devised;  and  although  the  devisor,  afler 
making  the  will,  procured  a  warrant,  caused  a  survey  of  the  lands  to  be  made, 
obtained  a  grant  therefor,  and  died  without  republishing  his  will,  it  was  decided 
that  the  devisee  should  hold  the  lands,  the  court  at  the  same  time  recognizing 
the  principle,  that  lands  acquired  afler  the  making  of  a  devise,  could  not  pass 
thereby.  In  this  cose,  although  the  warrant,  entry,  survey,  and  grant,  were  all 
afler  the  devise,  yet  they  were  all  in  execution  of,  and  had  reference  to  the  pro- 
clamation of  '63.  By  the  issuing  of  the  grant  to  the  devisor,  subsequent  to  the 
making  of  the  will,  he  did  not  acquire  a  new  estate;  it  was  not,  in  the  language 
of  the  books,  lands  acquired  after  making  the  devise,  or  they  would  not  have 
passed  by  the  will,  but  descended  to  the  heir. 

*'In  cose  of  an  exchange,  one  of  the  exchangers  enters,  the  other  dies  before 
entry;  now  the  heir  of  him  that  had  not  entered  may  enter,  and  he  shall  be  in 
by  descent,  although  the  father  never  had  any  thing  in  it."  (Jenk.  249.  14  Vin. 
260.)  This  is  on  the  same  principle  recognized  in  SheUy^s  c<ise^  that  if  the  act, 
which  is  to  perfect  the  title  to  the  estate,  might  have  taken  place  during  the  life 
of  the  ancestor,  the  heir  shall  be  in  by  descent,  although  in  fact  the  title  was  first 
perfected  by  the  heir,  and  by  his  act.  In  the  case  at  bar,  the  only  act  necesaa* 
ry  to  perfect  the  title  in  Nathaniel  Massie  was  the  sealing  the  patent«  This  act 
might  have  taken  place  in  his  hfe,  and  would  have  perfected  in  him  the  legal 
title  to  the  lands  designated  in  his  survey;  the  legal  title  is,  after  his  death,  per* 
fected  in  his  heirs  by  the  doing  of  the  only  act  necessary  to  complete  it,  it  woul4 
seem  to  result,  from  the  authorities  cited,  that  they  would  be  in  by  descent,  and 
not  by  purchase. 

In  the  case  of  Smith  v.  Trigg,  (8  Mod.  23.)  it  was  held  that  if  a  copyholder 
surrenders  to  the  use  of  his  will  and  devises  to  his  heir,  and  then  dies  before  ad- 
mittance,  the  heir,  afler  admittance,  shall  be  in  by  descent. 

In  the  case  oi  Marks  v.  Marksy  (10  Mod.  425.)  where  lands  were  devised  to 
be  for  life,  remainder  to  B  in  fee,  provided  that  if  C,  within  three  months  (ifler 
the  death  of  A,  the  tenant  for  life  should  pay  B  five  hundred  pounds,  theu  to  C 
and  his  heirs.     C  died  during  the  life  of  the  tenant  for  Ufe,  who  afterwards  diet 
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aad  it  was  held  that  the  hair  of  C  should  be  allowed  to  perform  the  condition  of 
paying  the  money  to  B,  and  that  he  should  take  the  land  in  course  of  descent  from 
his  ancestor  C,  Here,  by  the  will,  a  mare  executory  contract  is  limited  to  the 
ancestor,  without  in  terms  being  extended  to  his  heirs,  and  by  performance  of  the 
condition  tho  estate  might  have  vested  in  him.  The  right  to  perform  this  condition 
descends  to  the  heir;  the  vesting  of  the  estate  is  a  necessary  consequence  of  such 
performance,  and  the  court  therefore  hold  that  the  heir  shall  be  in  the  estate  by 
descent,  because  the  right  to  perform  the  condition  upon  which  the  estate  depends 
came  to  him  by  descent. 

It  is  a  general  rule  that  the  heir  shall  not  take  by  purchase  when  he  may  take 
the  same  estate  in  the  land  by  descent.  (7  Crunch,  and  the  aiUhoriiies  there 
cited,) 

If  a  man  devises  to  his  heir  at  law  an  estate,  neither  greater  nor  less  than  he 
would  have  taken  without  such  devise,  he  shall  be  adjudged  to  take  by  descent 
even  though  it  be  charged  with  incumbrances.  (  BL  Com,  and  authorities  there 
died.) 

In  Vent,  372,  the  court  say,  it  is  a  long  established  rule,  that  "a  man  cannot, 
either  by  conveyance  at  the  common  law,  or  by  limitation  of  uses  or  devise 
make  his  right  heir  a  purchaser." 

The  court  are  of  opinion,  that  as  the  patent  must  have  issued  to  Nathaniel 
Massie,  had  he  been  alive  at  its  emanation,  as  he  had  at  the  time  of  his  death  on 
inchoate  legal  title  to  the  lands  designated  in  his  survey,  which  could  be  transfer, 
red,  was  subject  to  dower,  the  payment  of  taxes  and  many  other  incidents  of 
real  estate;  as  he  had  a  right  to  a  patent  therefor,  which  right  vested  at  his  death 
in  his  heirs,  and  the  patent  issued  to  them  from  necessity,  occasioned  by  his  death, 
that  they,  standing  in  his  place,  and  representing  his  rights,  are,  by  the  princi. 
pies  of  the  common  law,  in  this  estate  by  descent,  and  not  by  purchase. 

This  opinion  renders  it  unnecessary  to  give  any  construction  to  the  two  acts 
of  the  legislature,  vol.  18,  p.  93.  vol,  19,  p,  80,  appointing  a  trustee  for  tho  heirs 
of  Nathanial  Massie,  decM.  or  to  determine  the  effect  upon  this  case  of  the  prq, 
visions  therein  contained,  that  the  title  which  shall  be  acquired  by  said  heirs,  by 
virtue  of  any  proceedings  under  said  act,  shall  bo  considered  in  all  courts  as 
being  taken  by  descent.  ^ 

The  only  remaining  question  necessary  to  be  considered  is,  whether  the  heiri 
of  Nathaniel  Massie,  and  those  claiming  under  them,  are  estopped  from  den3ring 
his  title  to  the  lots  in  controversy,  or,  in  other  words,  whether  the  patent  enures 
to  the  benefit  of  the  purchasers  from  Massie,  and  those  deriving  title  from  such 
purchasers. 

Massie,  afler  making  his  entry  and  survey,  and  before  the  issuing  of  a  patent, 
conveyed  the  lot  in  question  to  Basil  Abrams  for  a  valuable  consideration,  by 
deed  of  bargain  and  sale,  with  covenants  binding  himself  and  his  heirs  to  war- 
rant and  defend  the  title. 

The  authorities,  both  English  and  American,  abundantly  and  clearly  shew, 
that  had  N.  Massie,  after  executing  his  deed  to  B.  Abrams,  acquired  by  patent 
from  the  government  or  otherwise,  a  perfect  title  to  the  lands  conveyed  by  him; 
he,  his  heirs,  and  all  others  claiming  under  him,  would  have  been  estopped  from 
setting  up  the  afVer  acquired  title  to  the  prejudice  of  his  grantee.  (1  L.  Rapm. 
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720.  12  John.  201.  13  John.  816.  4  Bt*5.  486.)  In  Coke  LiU.  (852,  a.)  it  is 
expressly  said,  that  privies  in  blood,  as  the  heir,  are  bound  by,  and  may  take 
advantage  of  estoppels. 

The  heirs  of  Massie,  standing  in  his  place,  and  inheriting  from  him,  are  bound 
by  his  warranty,  and  estopped  by  his  grant  from  controverting  the  goodness  of 
his  title,  at  the  time  he  conveyed. 

If  the  heirs  of  Massie  could  recover  these  lands,  on  the  ground  that  their  an- 
cestor, when  he  conveyed,  had  not  a  perfect  legal  title,  they,  claiming  by  dcs- 
cent  from  him,  would  be  responsible  in  consequence  of  such  recovery  to  his 
grantee,  and  those  claiming  title  from  him,  upon  the  covenants  of  warranty  con- 
tained in  his  deed,  and  it  is  to  avoid  this  circuity  of  action  that  the  heir  has  been 
held  to  be  estopped  from  denying  the  title  of  his  ancestor. 

This  doctrine  would  not  apply  were  they  purchasers  from  government,  but 
having  derived  all  their  interest  in  this  estate  by  descent  from  their  ancestor  Mas- 
sie,  they  are  estopped  by  his  grant,  and  bound  by  his  covenants  in  which  they 

are  named* 

We  have  no  doubt  that  N.  Massie,  after  his  entry  and  survey,  had  a  right  to 
dispose  of  and  alien  the  lands  included  in  such  survey;  and  when  a  patent  after- 
wards issued  either  to  him  or  his  heirs,  whereby  the  legal  title  was  perfected,  it 
enured  to  the  benefit  of  his  grantee,  and  all  persons  claiming  under  such  grantee, 
so  as  to  perfect  their  title. 

This  opinion  renders  it  unnecessary  to  examine  the  title  of  the  plaintiff  to  the 
lot  in  controversy;  the  defendant  having  the  legal  title  is  entitled  to  judgment 
upon  the  verdict.     The  motion  for  a  new  trial  must  be  overruled. 


DOUGLAS  V.  WADDLE. 


Eadonen  of  prommttory  notes  endorsed  fur  the  use  and  accommodation  of  the  drawer,  are  co- 
lecurities,  and  the  last  endorser  cannot  recover  more  than  a  contributable  share  a^nst  a  previous 
endorser . 

This  was  an  action  of  assumpsit.  The  declaration  was  by  the  endorsee  of  a 
promissory  note  against  his  immediate  endorser;  it  contained  also  the  common 
money  counts.  The  cause  was  tried  in  the  Supreme  court  of  Ross  county,  and 
a  verdict  given  for  the  defendant.  A  motion  was  made  for  a  new  trial,  and  the 
decision  of  the  motion  referred  to  this  court  for  decision. 

The  facts  were  these: — On  the  6th  of  October,  1818,  a  note,  drawn  by  James 
Barnes,  payable  to  theplaintifi*,  Douglas,  and  endorsed  by  Douglas  and  the  defend- 
ant. Waddle,  was  discounted  by  the  office  of  discount  and  deposit  of  the  bank  of 
U.  S.  at  Chillicothe,  where  it  was  made  payable,  and  the  proceeds  drawn  upon 
the  check  of  Waddle,  the  last  endorser,  and  carried  to  the  account  of  Barnes,  the 
drawer.  Though  treated  in  form  as  a  real  note  of  business,  it  was,  in  fact,  for 
the  accomodation  of  Barnes,  the  drawer.  Four  notes  were  successively  drawn, 
endorsed,  and  discounted  in  the  same  manner,  and  the  proceeds  of  each  succes- 
sive note  applied  to  discharge  the  amount  due  upon  the  ond  preceding  it*  A 
nete  was  then  drawn  by  Barnes,  payable  to  the  defendant,  Waddle,  and  endorsed 
by  him  and  one  Hoffmani  discounted  and  applied  as  before.    Four  notes  were 
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again  successivelj  drawn  by  Bames,  payable  to  Waddle^  and  endorsed  by  Wad- 
dle and  the  plaintiff  Douglas,  and  the  proceeds  applied  in  the  same  manner. 
The  last  of  these  was  the  note  in  question,  upon  which  suit  was  brought  by  the 
bank,  under  the  statute  against  drawer  and  endorsers  as  co-defendants,  and  judg. 
ment  and  execution  had,  upon  which  the  plaintiff  and  defendant  each  paid  half 
the  amount,  and  the  plaintiff  claiming,  that  the  defendant  was  liable  to  him  for 
the  amount  by  him  paid,  obtained  the  note,  struck  out  his  own  endorsment,  and 
brought  this  suit. 

Brush  and  Fitzgerald  bhH  Dot^hs^  for  the  plaintiff.  King  and  Leonard 
contra. 

By  ihi  CbuBT. 

The  principle  that  the  endorsee  of  a  negotiable  promissory  note,  may  stuu 
tain  an  action  against  a  previous  endorser,  upon  the  endorsement  alone,  without 
showing  other  consideration,  was  originally  settled  upon  sound  and  correct  tx6* 
tions  of  justice.  And,  in  its  application  to  a  proper  case,  it  is  a  rule  which 
ought  not  to  be  disturbed.  A  promissory  note  was  created  as  evidence  of  a 
real  debt  due  from  the  maker  to^the  payer.  It  was  received  and  held  as  such* 
If  transferred  or  endorsed  by  the  payee,  the  endorsement  was  a  real  separate 
contract  between  the  endorser  and  endorsee  of  the  note;  the  latter  received  it 
ibr  a  consideration  paid,  and  hence  the  endorsement,  like  the  making,  was  held 
to  be  evidence  of  a  debt  due  from  the  endorser  to  the  endorsee.  The  same  fact 
attended  every  subsequent  endorsement,  and  attached  to  it  the  same  conse- 
quences. As  between  parties  to  a  note  thus  made  and  endorsed,  the  principle 
maintained  by  the  plaintiff  is  well  applied.  But  where  the  transactions  of  the 
parties  are,  in  fact,  of  a  totally  different  character,  neither  the  reason  of  the 
rule,  nor  the  justice  of  the  case,  admit  its  application. 

The  form  of  transacting  a  real  business  was  in  time  used  for  the  creation  of 
an  artificial  credit.  Notes  were  made,  endorsed,  and  thrown  into  the  market 
for  the  purpose  of  raising  money  for  one  of  the  parties  only,  the  others  being  in 
fact  securities,  and  receiving  nothing  whatever  upon  their  endorsements.  It  is 
urged,  that  in  England  and  in  some  of  our  sister  states,  this  species  of  notes  ib 
placed  upon  exactly  the  same  foundation  with  real  paper,  and  that  no  distinc- 
tion can  be  safely  made  between  the  two  classes.  So  far  as  it  relates  to  the 
interest  of  a  bona  fide  holder,  who  has  advanced  his  money,  this  is  right  and 
just;  and  so  far  the  rule  rests  upon  authority.  There  is  no  decision  adduced 
by  which  it  is  adjudged  that  this  rule  is  inflexible  in  its  application  to  the  origi- 
nal parties,  who  made  and  endorsed  the  note,  and  between  whom  nothing  was 
paid.  And,  if  a  direct  authority  did  exist  in  another  country,  we  should  feel 
ourselves  bound  to  examine  the  subject  upon  principle,  before  we  adopted  it 
here. 

In  this  country  the  parties  to  this  description  of  paper  usually  understood 
their  relation  to  be  that  of  principal  and  security,  and  upon  this  understanding 
they  have  generally  acted,  both  in  creating  the  paper,  and  in  adjusting  their 
liabilities  upon  it.  Were  it  fully  admitted  that  no  rule  of  law  could  be  founded 
upon  general  underetatuUngy  the  admission  would  have  no  bearing  in  this  case, 
where  the  inquiry  is,  whether  the  form  of  creating  a  note,  and  putting  it  into 
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market,  shall  absolutely  settle  the  rights  of  those  concerned,  contrary  to  their 
own  understanding  of  the  matter.  When  the  litigation  is  between  the  original 
parties,  we  are  of  opinion  that  the  form  of  making  and  endorsing  a  note  does  not 
plreclude  an  inquiry  as  to  what  the  parties  intended,  and  what  was  the  real 
transaction  between  them.  And  the  propriety  of  making  this  investigation  is 
the  more  manifest  from  the  well  known  fact,  that  many  more  notes  like  this  are 
created  artificially  in  this  country,  than  are  made  and  endorsed  upon  actual 
dealings  between  the  parties. 

The  real  principle  upon  which  the  plaintiff  proceeds,  is,  that  he  purchased 
the  note  from  Waddle,  and  paid  him  a  consideration  for  it.  He  must  be  the 
owner  of  the  note  or  he  has  no  right  to  recover  in  an  action  founded  upon  an 
endorsement  on  it.  It  appears  from  the  evidence,  that  Waddle,  when  he  en. 
dorsed  the  note,  delivered  it  to  Barnes,  the  drawer,  who  took  it  to  the  plaintiff 
and  obtained  his  endorsement.  When  the  note  was  handed  to  Douglas,  it  was 
not  for  the  purpose  of  vesting  in  him  any  property.  Suppose  he  had  retained  it 
then,  and  brought  this  action  ?  Would  any  lawyer  contend  that  parol  evidence 
to  explain  when  the  note  was  made,  and  how  Douglas  became  possessed  of  it, 
could  not  be  received  ?  It  is  assumed,  that  no  lawyer  would  attempt  this,  and  if 
Douglas  had  not  then  an  interest  in  this  note,  upon  which  he  could  sustain  thia 
action,  how,  and  when  did  he  acquire  such  an  interest  ?  He  could  not  acquire 
this  interest  by  subsequently  paying  half  the  money  due  upon  it;  for  that  pay- 
ment only  entitled  him  to  demand  the  amount  paid  from  him  for  whom  it  was 
made;  it  could  invest  him  with  no  new  interest  in  the  note.  It  is  therefore  clear, 
that  if  Douglas  can  maintain  an  action  upon  the  endorsement,  it  must  be  in  con- 
iequence  of  the  interest  acquired  in  the  note  by  Barnes'  handing  it  to  him  for 
endorsement;  and  that  he  then  acquired  no  interest  upon  which  he  could  main- 
tain  an  action,  admits,  we  think,  of  no  doubt.  He  knew  that  Waddle  did  not, 
iti  fact,  own  the  note,  but  had  endorsed  it  for  the  accommodation  of  Barnes,  as 
a  security.  He  knew  that  he  himself  endorsed  it  for  the  same  purpose,  and  not 
as  owner;  it  was  intended  to  pay  a  debt  due  from  Barnes,  who,  and  not  Waddle, 
was  the  person  to  be  benefitted.  Douglas  himself  never  had  a  beneficial  inte- 
rest  in  the  note;  and  the  money  paid  by  him  was  paid  for  Barnes,  not  for  Wad- 
dle.    He  therefore  can  have  no  action  against  Waddle  for  the  amount. 

Cases  have  occurred  without  number,  in  which  two  or  more  persons  have  en- 
dorsed notes  to  be  discounted  in  bank,  when  neither  would  have  endorsed  alone, 
because  no  one  of  them  was  willing  to  risk  the  payment  of  the  whole  debt;  and 
when  the  requisite  number  of  endorsers  have  been  obtained,  they  have  paid  no 
attention  to  the  order  in  which  they  placed  their  names  on  the  paper.  Such 
was  the  fact  in  this  very  case.  This  could  only  arise  from  a  distinct  under, 
standing  among  the  parties,  that  the  endorsers  stood  in  the  relation  of  sureties 
to  each  other. 

By  the  19th  section  of  the  act  regulating  judgments  and  executions,  we  are 
directed  to  receive  parol  proof  when  one  or  more  of  the  defendants  signed  the 
note  as  securities,  and  it  is  made  the  duty  of  the  clerk,  upon  such  proof,  to  cer- 
tify which  of  the  defendants  is  principal  debtor,  and  which  is  security,  in  order 
that  the  property  of  the  first  may  be  exhausted  before  execution  can  be  levied 
on  the  latter.  We  have  uniformly  understood  this  law  as  applying  to  the  en- 
dorsers upon  accommodation  notes,  and  have  so  applied  it,  and  this  could  be 
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done  upon  no  consistent  principle  but  that  of  considering  such  endorsers  as  se- 
curities. 

The  defendant,  under  this  statute,  might,  when  judgment  was  rendered 
against  the  drawer,  the  plaintiff  and  himself,  have  applied  to  have  the  certificate 
made,  that  he,  with  the  plaintifi*,  were  sureties.  Upon  the  proof  in  this  cause, 
the  certificate  must  have  been  made.  It  would  be  absurd  to  consider  and  treat 
them  as  securities  as  between  them  and  the  creditor;  but  between  themselves  as 
parties  to  separate  contracts. 

Where  the  original  transaction  was  in  its  character  and  object  that  of  princi- 
pal and  security,  the  court,  as  between  the  original  parties,  will  so  consider 
them,  no  matter  what  form  may  have  been  given  to  it;  and  where  there  are  two 
or  more  endorsers  upon  an  accommodation  note,  all  of  whom  endorsed  before 
the  note  became  operative  by  being  transferred  to  some  person  not  a  party,  for 
value  received,  and  all  of  whom  are  charged  by  notice  of  demand  and  non-pay- 
ment, they  shall  be  treated  as  co-sccurities,  and  contribution  shall  be  made 
between  them  as  such.  In  this  relation  the  plaintiff  and  defendant  stood  to  each 
other.  Each  has  paid  his  half  upon  the  principle  of  being  joint  securities.  The 
plaintiff  cannot  recover  in  this  action. 

With  respect  to  the  various  difficulties  urged  by  the  plaintiff's  counsel  as-  ne- 
cessarily resulting  from  this  decision,  it  appears  to  the  court  that  the  opposite 
counsel  have  sufficiently  answered  them.  If,  however,  the  salutary  and  just 
principle  upon  which  this  decision  is  predicated,  cannot  be  extended  to  every 
case  without  too  great  innovation  upon  established  doctrines,  the  only  conse- 
quence will  be,  that  it  must  be  limited  to  cases  situate  as  this.  It  will  be  time 
enough  to  meet  these  suggestions  when  a  case  arises  in  which  they  are  presented 
for  determination. 

See  Renner  o.  Bank  of  Columhiay  9  Wheat.  562, 
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Covenant  ivill  not  He  upon  the  penal  or  obligatory  part  of  a  bond. 

This  was  an  action  of  covenant.  The  declaration  contained  a  single  count,, 
as  follows :  "for  that,  whereas,  by  a  certain  writing  obligatory,  commonly  called 
a  title  bond,  executed,  dsc.  in  the  usual  form,  it  was  concluded  and  agreed  on  the 
part  of  the  defendant  in  the  manner  following,  to  wit :  the  defendant  by  the  samer 
writing  obligatory  did  covenant,  promise,  grant  and  agree  to,  and  with  the  pTaih' 
tiff  and  his  heirs,  that  the  said  defendant  should  and  would,  on,  or  before,  the 
20th  day  of  August  next,  ensuing  the  date  of  said  bond,  by  a  good  and  sufficient 
general  warranty  deed  in  fee  simple,  convey  unto  the  said  plaintiff  or  his  heirs,, 
a  certain  tract  of  land,  &c.  alleging  a  breach  for  non-conveyance. 

The  defendant  craved  oyer  of  the  bond,  the  penal  part  of  which  was  in  ther 
usual  form  for  the  payment  of  a  sum  of  money;  he  also  craved  oyer  of  the  con- 
dition, which  was  in  the  following  words.  "The  condition  of  the  above  obliga- 
tion is  such,  that  if  the  above  bound  T.  Worthington  shall  convey,  by  a  good 
and  sufficient  general  warranty  deed,  in  fee  simple,  on  or  before  the  20th  of  Au- 
gust next,  afler  the  date  hereof,  to  the  said  Jacob  Huddle  or  his  heirs,  a  certain 

tract  of  land,  6z;c.  then  this  obligation  to  be  void,  dsc.  upon  this  the  defendant 
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demurred  to  the  declaration,  and  the  decision  was  adjourned  to  this  court,  by  the 
Supreme  Court  sitting  in  Ross  county. 

Hammmdy  Creigkon  and  Band^  for  the  plaintiiT.     Leonardj  contra. 

By  the  Court. 

We  are  of  opinion,  that  an  action  of  covenant  cannot  be  sustained  upon  the 
condition  of  a  bond  like  this,  separated  as  it  is  in  the  declaration,  from  the  penal 
or  obligatory  part  of  the  bond.  It  might  be  different,  if  the  entire  bond  was 
declared  on,  as  in  the  case  in  first  Munford,  stating  that  the  covenant  was  made 
under  the  penalty  in  the  obligatory  part  specified.  Judgment  must  be  for  the 
defendant. 


CURTIS  ET  AL.  v.  CISNA'S  ADMINISTRATORS. 

A  court  of  chancery  does  not  act  as  a  court  of  errors,  to  examine  or  reverse  judgments  at 
law- 

Upon  a  case  made  which  comes  exclusively  within  tlie  jurisdiction  of  a  court  of  chancery,  and 
wheie  a  court  of  law  could  give  no  relief,  chancery  will  interfere  to  enjoin  or  relieve  agiainst  fi 
judgment  at  law . 

But  when  courts  of  law  and  equity  have  concurrent  jurisdiction,  and  a  party  electing  to  pursue 
his  remedy  in  one  fails,  he  sliall  not  be  permitted,  as  a  general  rule,  to  resort  to  the  other. 

The  assignee  of  an  agreement  is  concluded  in  equity  by  a  decifionatlaw  against  his  assignor,  the 
•saigDee  at  the  time  of  the  aasignment  having  notice . 

This  case  was  reserved  for  decision  here  in  the  county  of  Knox.  It  is 
charged  in  the  bill,  that  the  complainant,  Wilkins,  being  owner  of  a  tract  of 
land  in  the  county  of  Knox,  on  the  11  of  May,  1816,  contracted  to  sell  it  to 
Thomas  Cisna,  since  deceased.  That  seventy  sheep  were  delivered  by  Cisna 
upon  account  of  the  purchase  money,  and  a  written  agreement  entered  into, 
by  which  Wilkins  agreed  to  convey  the  land  to  Cisna,  on  or  before  the  first 
day  of  September  ensuing,  upon  Cisna  then  paying  1 00  dollars,  and  securing  to 
be  paid  by  his  own  bonds,  and  a  mortgage  on  the  lands,  for  the  further  sums  of 
150  dollars,  payable  1st  of  April,  1817;  $100,  1st  of  April,  1818;  and  $100, 
1st  of  April,  1810.  That  the  contract  was  made  and  executed,  and  deposited 
for  safe  keeping,  at  Mount  Vernon,  where,  complainant  understood,  the  parties 
were  to  meet  on  the  1st  of  September  to  carry  it  into  effect.  The  bill  further 
charged,  that  Wilkins  attended  at  Mount  Vernon  on  the  day  to  execute  the 
contract,  but  that  Cisna  did  not  attend.  That  on  the  7th  of  September  Wil- 
kins executed  a  deed  to  Cisna  for  the  land,  and  shortly  afterwards  caused  it  to 
be  tendered  to  Cisna,  at  his  residence  in  Fairfield  county,  and  required  of  him 
to  perform  his  part  of  the  agreement,  when  Cisna  refused  to  receive  the  deed, 
or  to  comply  with  the  contract.  That  a  subsequent  tender  of  the  deed  waa 
made  to  Cisna,  at  Mount  Vernon,  who  again  neglected  to  perform  on  his  part. 
That  Wilkins  being  pressed  for  money,  about  the  1st  February,  1817,  assigned 
his  contract  with  Cisna  to  Silliman  and  Curtis,  and  entered  into  an  agreement 
with  them,  that  they  should  use  his  name  to  enforce  the  contract  with  Cisna, 
they  to  indemnify  him  against  any  claim  of  Cisna,  and  delivered  to  them  the  deed 
executed  for  Cisna;  at  Uie  same  time  a  deed  for  the  lands  from  Wilkins  to  Sil« 
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liman  and  Curtis,  waa  executed  and  delivered  to  them.  The  bill  further 
alledged,  that  Cisna  was  notiiied  of  this  transaction,  and  again  requested  to 
accept  the  deed,  and  perform  the  contract,  but  did  not  do  it;  that  SillinanL 
aflerwards  transferred  his  right  to  Curtis,  who  was  at  all  tunes  ready,  willing^ 
and  able  to  perforin  the  contract  on  his  part;  that  while  the  contract  remained 
unexecuted,  Cisna  deceased,  and  his  administrators  brought  an  action  against 
Wilkins  to  recover  back  the  value  of  the  property  received  by  Wilkins  on  the 
contract;  that  upon  this  trial  a  recovery  was  had  against  Wilkins,  in  conse- 
quence of  the  defendant  not  being  able  to  prove  a  tender  of  the  deed  at  the  day, 
and  in  consequence  of  a  defect  in  the  proof  of  the  chain  of  title  at  the  trial.—" 
The  bill  prays  an  injunction  against  the  judgment  at  law,  and  that  the  adminis^ 
trators  of  Cisna  mB,y  he  compelled  to  accept  the  conveyance,  and  pay  the 

money. 

The  answer  denies  all  knowledge  of  the  facts  set  out  in  the  bill,  and  calls 

for  proof.  It  insists,  that  Wilkins  having  convoyed  to  Silliman  and  Curtis, 
Cisna,  or  his  representatives,  are  not  bound  to  take  from  them  a  deed;  and  it 
sets  up  and  relies  upon  the  trial  at  law,  oa  concluding  the  rights  of  the  parties 
under  a  contract,  which  ought  not  to  be  re-examined  in  equity. 

The  proofs  substantially  sustain  the  allegations  in  the  bill,  except  that  there 
is  no  testimony  of  Wilkins'  being  at  Mount  Vernon  to  complete  the  contract  on 
the  1st  of  September.  The  written  contract  between  Wilkins  and  Silliman  and 
Curtis,  by  which  Cisna's  contract  was  assigned  to  the  latter,  contained  the  fol- 
lowing reference  to  the  contract  with  Cisna  in  describing  the  land:  being  the 
same  that  Wilkins  "had  contracted  to  sell  to  one  Thomas  Cisna,  and  wJnck 
contract  has  since  fallen  through  in  consequence  of  Cisna^s  not  complying  unth 
his  part.** 

CurtUy  for  the  connplainants.    Irwin^  contra. 

Opinion  of  the  Court  by  Judge  Hitchcock. 

From  the  pleadings  and  evidence  in  this  case,  it  is  manifest  that  the  subject 
matters  of  the  present  pontroversy  has  been  adjudicated  by  a  court  of  law,  in 
an  action  commenced  by  the  present  defendants  against  the  complainant  Wil* 
kins.  The  object  of  the  former  suit  was  to  recover  back  the  consideration 
money  which  had  been  paid  for  the  land,  and  could  have  been  sustained  upon 
no  other  principle  than  that  the  contract  had  been  abandoned,  or  put  an  end  to 
by  the  parties.  In  that  case  full  defence  was  made,  and  precisely  the  same 
evidence  exhibited  on  the  part  of  the  defendant  as  on  the  present  occasion,  with 
the  exception  of  the  testimony  of  a  single  witness.  The  testimony  of  this 
witness  does  not  materially  vary  the  facts.  Having  this  evidence  before  them, 
the  jury  returned  a  verdict  for  the  plaintiff,  and  upon  this  verdict  the  court 
rendered  judgment.  About  two  years  after  the  rendition  of  this  judgment,  the 
bill  now  before  the  court  is  filed,  the  prayer  being  first  to  enjoin  the  judgment 
at  law,  and  second  to  enforce  the  specific  performance  of  the  contract. 

As  before  observed,  the  court  of  law  must  have  proceeded  upon  the  principle 
that  the  contract  was  at  an  end.  There  can  be  no  doubt  that  the  subject  was 
completely  within  their  jurisdiction;  and  whether  the  decision  of  the  case  waa 
or  was  not  correct,  is  not  now  a  subject  of  inquiry.    A  court  of  chancery  dooa 
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not  act  as  a  court  of  errors,  to  examine  or  reverse  the  judgments  of  a  court  of 
law.  Upon  a  case  made  which  comes  exclusively  within  the  jurisdiction  of  a  court 
of  chancery,  and  where  a  court  of  law  could  give  no  relief,  chancery  will  inter- 
fere to  enjoin  or  relieve  against  a  judgment  at  law.  But  where  the  courts  of 
law  and  of  ehancery  have  concurrent  jurisdiction,  and  a  party  electing  to 
pursue  his  remedy  in  one  fails,  he  shall  not  be  permitted,  as  a  general  rule,  to 
resort  to  the  other.  It  is  said,  however,  in  the  present  case,  that  the  complainants 
seek  to  enforce  the  specific  performcmce  of  a  contract,  which  could  not  have 
been  done  by  a  court  of  law.  This  is  true;  and  had  the  present  bill  been  filed 
during  the  pendency  of  the  suit  at  law,  and  had  no  defence  been  made  in  that 
case,  this  court  might,  and  probably  would,  have  given  relief.  This,  however, 
was  not  the  course  pursued.  Wilkins  had  a  right  to  elect,  and  did  elect,  to 
make  full  defence  in  that  court.  He  preferred  to  submit  his  controversy  to 
that  jurisdiction,  and  afler  a  full  examination,  the  decision  was  against  him. 
In  this  decision  he  acquiesced  for  two  years  or  more,  and,  when  threatened 
with  execution,  comes  into  this  court  to  have  the  matter  tried  over  again.  I 
think  he  is  too  late,  especially,  if  in  addition  to  the  other  circumstances,  we 
tske  into  consideration  the  fact  that  Cisna,  the  person  with  whom  the  contract 
was  originally  made,  is  dead,  and  that  this  suit  is  prosecuted  against  his  personal 
representative. 

The  complainants,  aware  of  the  difficulty  they  have  to  encoonter  in  conse- 
quence of  the  decision  at  law,  undertake  to  distinguish  this  from  ordinary  cases. 
It  seems  to  be  admitted,  that  if  Wilkins  were  the  sole  complainant  before  the 
court,  the  judgment  at  law  would  be  conclusive,  and  the  bill  must  be  dismissed. 
But  it  is  argued  that  Curtis  was  not  a  party  in  that  case,  and  no  person  who  has 
not  had  a  day  in  court,  none  but  parties  and  privies,  can  be  concluded  by  a 
judgment  at  law,  or  a  decree  in  chancery.     It  is  urged  that  Curtis  alone  is  the 
meritorious  and  interested  complainant — that  Wilkins  has  no  interest — ^that  he  i^ 
joined  from  necessity,  or  for  the  sake  of  form,  in  order  to  obtain  the  injunction — 
that  inasmuch  as  Curtis  has  had  no  day  in  court,  he  has  now  a  right  to  be  heard 
— and  that  the  judgment  against  Wilkins  shall  not  operate  to  the  disadvantage 
of  him,  Curtis.     This  point  has  been  argued  with  ability  and  ingenuity. 
Many  authorities  have  been  cited  for  the  purpose  of  sustaining  the  positions  as- 
sumed.    I  feel  no  disposition  to  question  the  force  of  these  authorities,  but  the 
difficulty  is,  that  they  do  not,  in  my  apprehension,  apply  to  the  case  under  con- 
sideration.    In  order  to  ascertain  the  strength  of  this  ar^ment,  let  us  for  a  few 
moments  examine  as  to  the  relative  situation  of  these  parties,  and  inquire  whe. 
ther  Curtis  appears  before  the  court  in  a  more  favprable  point  of  view  than  Wil- 
kins. He  claims  to  be,  and  is,  an  assignee,  not  of  Cisna,  but  of  Wilkins.  The  con- 
tract for  the  purchase  and  sale  of  tlie  land  was  entered  into  by  Cisna  and  Wil- 
kins.    When  this  contract  was  reduced  to  writing,  partial  payments  were  made 
by  Cisna  to  Wilkins,  and  it  was  agreed  that  at  a  subsequent  period  the  land 
should  be  conveyed,  further  payment  made,  and  other  acts  performed.     Both 
parties  made  efforts  for  the  performance  of  this  contract,  but  whether  it  were  in 
fact  performed  by  either  is  not  now  the  subject  of  inquiry.     Previous  to  the  com- 
mencement of  any  suit,  and  but  shortly  afler  the  contract  was  made,  Wilkins  as- 
signed to  Silliman  and  Curtis  his  interest  in  the  contract,  conveyed  to  them  the 
land,  and  at  the  same  time  took  from  them  an  obligation  to  indemnify  him  against 
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any  claim  on  the  part  of  Cisna.  This  assignment  was  made  without  the  assent 
of  Cisna,  the  assignees  having  full  knowledge  of  all  the  facts  connected  with  the 
whole  transaction.  Subsequently  Silliman  transferred  his  interest  to  Curtis. 
Thus  Curtis  by  his  own  act,  became  interested  in  the  business,  and,  as  far  as  he 
could,  voluntarily  placed  himself  in  the  situation  of  Wilkins.  By  these  transac- 
tions the  rights  of  Cisna  could  not,  it  is  believed,  be  affected. 

It  will  not  be  denied,  I  presume,  that  had  Cisna  on  his  part  complied  with  the 
contract,  he  might  have  applied  to  a  court  of  chancery  to  enforce  a  specific  per- 
formance by  the  other  contracting  party;  or  he  might  have  resorted,  at  his  elec- 
tion, to  a  court  of  law  for  the  recovery  of  damages  for  the  non-performance  by 
his  adversary.  Or  if  the  contract  was  abandoned,  he  might  recover  back  the 
amount  which  he  had  paid.  If  he  elected  to  proceed  at  law,  he  must  from  neces- 
sity proceed  against  Wilkins.  Curtis  was  no  party  to  the  contract,  and  at  law 
Cisna  would  have  no  claim  against  him.  But  were  we  to  adopt  the  principle  con- 
tended for  by  the  complainants,  Cisna,  by  the  joint  act  of  Curtis  and  Wilkins^ 
would  be  deprived  of  his  legal  right;  he  could  not  avail  himself  of  the  remedy  at 
law  but  would  be  driven  to  chancery;  a  doctrine  from  which  such  consequences 
would  result,  cannot  be  sanctioned. 

The  complainants  urge  that  Curtis  had  no  day  in  court;  but  can  this  be  said 
with  propriety?  True  he  was  not  a  party  upon  the  record;  but  from  the  bill  it 
eppears  that  he  was  in  fact  and  in  truth  the  party  in  interest.  He  had  underta- 
ken to  indemnify  Wilkins  against  any  claim  which  might  be  brought  against  him 
bv  Cisna.  When  the  action  at  law  was  commenced,  he  appeared,  as  is  proven 
by  the  testimony,  and  managed  the  defence  until  final  judgment,  and  it  is  presum- 
ed that  he  will  not  complain  that  his  rights  were  sacrificed  in  consequence  of  any 
misconduct  or  neglect  on  the  part  of  his  assignor. 

Upon  the  whole,  I  am  of  opinion,  that  inasmuch  as  the  subject  matter  of  this 
controversy  has  been  settled  by  the  adjudication  of  a  court  of  competent  jurisdic- 
tion; was  acquiesced  in  for  two  years;  and  inasmuch  as  the  assignee,  under  the 
circumstances  of  this  case,  does  not  come  before  the  court  under  circumstances 
any  more  favourable  than  those  of  the  assignor,  therefore  the  bill  of  the  complain- 
ants must  be  dismissed  with  costs. 

Judge  Pease  concurred. 

Judge  Shekjcan,  having  been  of  counsel,  did  not  sit  in  this  cause. 

Jtie^e  Bubnet's  dissenting  opinion. 

In  stating  the  reasons  why  I  cannot  concur  in  the  opinion  of  the  court,  in  this 
case,  it  will  be  necessary  to  examine. 

1.  The  consequences  of  thenon  performance  of  the  contract  on  the  first  of 

^September. 

2.  The  effects  of  the  assignment  to  the  complainant  Curtis. 

3.  The  operation  of  the  judgment  at  law,  on  the  rights  of  the  parties  to  the 

present  suit. 

1.  The  covenants  in  this  contract  are  simultaneous.  The  deed  was  to  be  ex- 
ecuted and  delivered  to  Cisna,  on^  or  before  the  first  of  September,  upon  his  then 
paying  the  first  instalment,  and  securing  the  residue  by  bond  and  mortgage. 
Neither  party  could  charge  the  other  with  a  breach,  so  as  to  sustain  an  action 
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at  law,  till  he  had  tendered  a  performance,  for  till  then  they  were  in  pari  delicto^ 
If  a  man  gives  credit,  and  relies  on  his  remedy,  he  is  left  to  that  remedy,  but  in 
this  case  no  credit  was  given.  The  vendor  was  not  to  part  with  the  title,  nor  the 
vendee,  with  the  money,  till  each  was  secured.  In  Jones  v.  Berkly  and  Hotham^ 
o.  the  East  India  Company^  Doug.  665, 1  Term  Rep,  633,  Lord  Mansfield  de- 
cides,  that  the  dependence,  or  independence,  of  covenants,  must  be  collected  from 
the  evident  sense  and  meaning  of  the  parties,  and  that  however  transposed  they 
may  be  in  the  deed,  their  precedency  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance.  Every  person  will  de- 
cide from  the  first  reading  of  this  contract,  that  neither  party  intended  to  trust 
the  other,  or  to  render  himself  liable  to  perform  in  consideration  of  his  remedy, 
on  the  contract,  but  in  consideration  of  an  actual  performance,  by  the  other  par- 
ty. Wilkins  engaged  to  delivef  the  d^ed  to  Cisna,  on  the  first  of  September, 
upon  his  then  paying,  &c.  It  is  not  pretended,  that  either  party  tendered  a  per- 
formance, on  that  day,  or  that  Cisna  on  any  subsequent  day,  offered  to  perform, 
or  was  ready,  or  willing  to  perform,  or  that  he  made  any  attempt  either  to  exe- 
cute or  disaffirm  the  contract,  prior  to  the  tender  of  the  deed  by  Wilkins.  It 
seems  that  Wilkins,  on  the  first  of  September,  was  at  Mount  Vernon,  where  the 
contract  was  made  and  deposited  for  safe  keeping,  and  where  he  understood  the 
parties  were  to  meet,  for  the  purpose  of  performing  it,  and  he  avers  that  he  was 
then  ready  to  execute  the  deed.  Cisna  not  attending,  Wilkins  executed  a  deed 
at  Mount  Vernon,  seven  days  thereafter,  and  had  it  tendered  to  Cisna,  at  his  re- 
sidence, in  Lancaster.  During  the  succeeding  winter,  a  second  tender  was  made 
of  the  deed,  and  after  the  assignment,  an  ofier  was  made  by  the  assignees,  to 
perform  the  contract,  on  the  part  of  Wilkins.  On  these  facts  the  question  arises, 
whether  this  contract  has  been  forfeited  by  any  laches  of  Wilkins,  so  as  to  bar 
him,  or  his  assignees,  from  a  specific  performance.  Admitting  that  Cisna  was 
under  no  obligation  to  attend  on  the  first  of  September  at  Mount  Vernon,  where 
the  contract  which  consisted  of  but  one  part  was  deposited,  and  where  the  land  of 
which  livery  was  to  be  made,  was  situate,  and  that  the  understanding  of  Wilkins 
on  that  point,  was  incorrect,  it  would  by  no  means  follow,  that  there  has  been 
that  kind  of  laches,  that  ought  to  induce  a  court  of  equity  to  refuse  their  aid. 
Time  is  not  usually  considered  as  being  of  the  essence  of  contracts,  though  it 
may  be  made  so  by  the  stipulation  of  the  parties.  Equity  will  relieve  in  cases  of 
forfeiture,  when  compensation  can  be  made,  and  the  default  is  only  in  time;  and 
the  books  abound  in  cases,  where  chancery  has  enforced  agreements  although 
the  plaintiff  had  failed  to  perform  on  the  day  fixed  on  in  the  contract.  It  will  not 
be  contended  by  mc,  that  time  is  of  no  moment,  and  that  men  may  fulfil  their  en- 
gagements when  they  please.  Such  a  principle  would  be  fraught  with  mischief* 
It  would  introduce  that  kind  of  negligence,  and  disregard  of  obligations,  that 
would  be  as  inconvenient  to  the  business  of  society,  as  it  would  be  injurious  to 
public  morals.  The  modern  rule  on  this  subject  seems  to  be,  that  a  party  who 
has  not  performed  his  undertaking,  on  the  day  appointed,  may  nevertheless 
claim  the  aid  of  a  court  of  chancery,  if  he  can  shew  a  reasonable  excuse  for 
his  omission,  or  if  the  opposite  party  has  acquiesced  in  the  delay,  unless  there 
has  been  such  a  change  of  circumstances,  as  would  render  a  specific  perform- 
ance manifestly  inequitable.  In  the  case  of  Vernon  v.  Stephens,  2  P.  W,  66, 
the  complainant,  the  purchaser,  had  not  paid  the  money  on  the  day  stipulated. 
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yet  he  ebtained  a  decree,  the  chancellor  observing,  that  if  the  defendant  got  his 
money,  interest  and  cost,  he  would  have  no  reason  to  complain;  that  lapse  of 
time  in  payment,  might  be  compensated  with  interest  and  cost;  that  in  cases 
where  there  has  been  no  acquiescence  by  the  defendant,  nor  any  specific  apolo^ 
gy  offered  by  the  complainant,  courts  have  decreed  a  performance  on  the 
ground,  that  there  had  been  no  unnecessary  delay  practised  by  the  plaintiff.  It 
is  also  said,  the  title  to  an  estate  requires  so  much  clearing  and  enquiry,  that 
unless  substantial  objections  appear,  not  only  as  to  time,  but  as  to  an  alteration 
of  circumstances,  affecting  the  value  of  the  thing,  or  such  as  arise  from  the 
conduct  of  the  parties  themselves,  during  the  time,  the  objection  cannot  be  sus- 
tained, Newkmdf  covn'L  235. 

In  the  case  of  Langford  v,  Pitty  2  P.  W.  629,  the  complainant  not  only  had 
not  tendered  a  conveyance  on  the  day  stipulated,  but  had  it  not  in  his  power  to 
do  so,  by  defect  of  title.     The  master  of  the  rolls  decided,  that  it  was  sufficient 
if  the  party  contracting  to  sell,  had  a  good  title  at  the  time  of  the  decree,  and 
in  the  case  of  Stourton  v.-  Meers,  cited  in  the  last  case,  it  appeared  that  the  com- 
plainant, the  vendor,  had  not  a  perfect  title  at  the  time  of  the  articles,  or  even 
at  the  time  of  the  decree,  and  the  court  granted  him  further  time.     The  title 
was  afterwards  perfected,  and  the  defendant  decreed  to  be  the  purchaser.     In 
the  case  of  Wynn  v.  Morgan^  7  Vez.  202,  it  was  held,  that  as  no  unnecessary 
delay  was  imputable  to  the  complainant,  a  specific  performance  ought  not  to 
be  refused,  because  he  had  not  a  good  title  at  the  time  of  the  contract,  or  even 
at  the  filing  of  the  bill,  and  the  title  having  been  perfected,  the  court  decreed  a 
specific  performance.     It  was  decided  in  the  cases  of  Williams  v.  Thompson^ 
and  Gregsan  v.  Riddle^  referred  to,  in  Newland,  238,  that  even  though  a  clause 
be  inserted  in  an  agreement,  declaring  it  void,  if  the  stipulation  as  to  time  be 
not  complied  with,  still  equity  will  not  consider  the  performance  at  the  day,  an 
essential  part  of  the  contract.     In  the  latter  case.  Lord  Thurlow  said,  "it  has 
been  often  attempted  to  get  rid  of  an  agreement  on  this  ground,  but  never  with 
success.     The  most  that  has  ever  been  made  of  the  circumstance  of  an  agree^ 
ment,  not  being  carried  into  execution  at  the  time  agreed  on  is,  it  has  been  held 
to  be  evidence  of  the  waiver  of  the  agreement,  but  has  never  been  held  to  make 
the  agreement  void."    It  is  not  to  be  inferred  however  from  these  cases,  that 
time,  in  a  contract,  is  wholly  immaterial,  and  that  parties  may  trifle  with  their 
agreements  on  a  calculation  that  they  may  perform  them  as  may  be  most  conve- 
nient to  themselves.     If  delay  takes  place,  some  satisfactory  reason  must  be 
given  for  it,  or  it  will  be  considered  as  a  waiver  of  the  bargain.     There  is  a 
great  diversity  in  the  causes  that  give  rise  to  delay  in  the  performance  of  con- 
tracts, and  each  case  must  depend,  more  or  lessf,  on  its  own  circumstances;  but 
it  is  believed  no  case  can  be  found,  in  which  equity  has  considered  the  day  whoU 
ly  immaterial.     Newland  in  his  treaties,  242,  states  the  rule  to  be,  that  when  a 
party  who  applies  for  a  specific  performance  of  a  contract,  has  omitted  to  exe- 
cute his  part  of  it,  for  a  considerable  time  ailer  the  day  appointed  for  that 
purpose,  without  being  able  to  assign  sufficient  reasons  to  justify,  or  excuse  his 
delay,  the  court  will  not  compel  a  specific  performance,  and  the  reason  given 
is,  that  the  court  consider  his  conduct  as  evidence  of  an  abandonment  of  the 
agreement.     The  equity  of  this  rule  has  been  extended  to  contracts,  in  which 
joo  day  was  specified,  where  the  complainant  had  consumed  much  time  unneces- 
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sarily,  and  a  material  alteration  had  taken  place  in  the  value  of  the  property. 
Guest  V.  Hamfray,  5  Vez.  818.     In  that  case,  the  master  of  the  rolls  observed, 
that  if  the  plaintiff  stands  acquitted  of  the  charge  of  practising  unnecessary  de- 
lay, in  making  out  his  title,  the  court  will  not  refuse  him  a  specific  performance, 
because  he  afterwards  suffers  a  period  of  time  to  elapse,  before  he  files  his  bill, 
The  opinion  of  Chancellor  Kent,  in  Bennedict  v.  Lynch,  does  not  clash  with  the 
prmciple  here  stated.     It  will  be  found  on  examination,  that  there  is  no  similar- 
ity between  the  facts  of  that  case,  and  those  which  exist  in  this.     Benedict  had 
not  merely  neglected  a  performance,  for  a  few  days,  but  for  several  years.  The 
contract  contained  an  express  stipulation,  that  if  the^plaintiff  failed,  in  either 
of  his  payments,  the  agreement  was  to  be  void.     The  plaintiff  had  admitted 
his  inability  to  perform,  and  had  agreed  that  if  defendant  would  permit  him  to 
remain  on  the  premises,  one  year,  he  would  then  give  up  the  possession.     He 
was  not  only  guilty  of  gross  negligence,  but  the  facts  of  the  case  amounted  to  an 
actual  abandonment.     Here  the  contract  was  to  be  performed  by  both'  parties, 
on  the  1st  September.     The  land  was  contiguous  to  Mount  Vernon,  where  the 
contract  was  made  and  deposited.     The  complainant  understood  the  parties 
were  to  meet  at  that  place,  to  execute  the  contract,  and  attended  on  the  day,  as 
he  avers,  ready  to  do  so.     The  defendant  did  not  attend.     Seven  days  after- 
wards the  complainant  executed  a  deed,  which  was  tendered  to  defendant  at  his 
residence,  and  afterwards  at  Mount  Vernon.     These  facts  shew  that  the  delay 
of  the  tender  was  neither  unreasonable  nor  unaccounted  for,  and  every  pre- 
sumption  of  an  abondonment  is  excluded.     I  therefore  conclude,  that  the  objec 
tion  as  to  the  time  of  the  tender,  cannot  be  sustained. 

2.  The  second  inquiry  is,  how  far  the  rights  of  the  parties  have  been  affected 
by  the  assignment  to  Curtis. 

It  appears  from  the  bill  and  exhibits,  that  on  the  first  of  February,  1817, 
which  was  several  months  afler  the  deed  had  been  executed  and  tendered  to  Cis- 
na,  and  afler  liis  refusal  to  perform  the  contract,  Wilkins,  being  pressed  for 
money,  was  under  the  necessity  of  selling  his  interest  in  the  contract,  and  did 
sell  and  assign  it  to  Silliman  and  Curtis,  authorizing  them  to  make  use  of  his 
name  in  any  suit  that  might  be  thought  necessary;  at  the  same  time  the  deed 
executed  and  tendered  to  Cisna  was  delivered  to  them,  with  authority  to  deliver 
it  to  Cisna,  should  any  compromise  take  place.  Silliman,  aflerwards,  sold  and 
assigned  all  his  interest  in  tlie  contract  to  Curtis,  for  whose  benefit  the  suit  is 
prosecuted.     These  arc  the  material  facts  in  relation  to  the  assignment. 

On  the  part  of  the  defendant.it  was  contended,  that  by  this  asssgnment 
Wilkins  put  it  out  of  his  power  to  perform  his  covenant,  and  that  the  defend- 
ant could  not  be  required  to  accept  a  conveyance  from  an  assignee. 

It  is  not  toasy  to  perceive  the  force  of  tliis  objection;  Wilkins  had  a  right 
to  sell  his  interest  in  the  contract,  provided  he  did  it  so  as  not  to  prejudice  the 
rights  of  the  defendant.  This  appears  to  be  the  fact,  as  it  is  one  of  the  stipu- 
lations of  the  agreement,  that  the  deed  first  executed  and  tendered  to  Cisna, 
should  be  put  into  the  hands  of  the  assignees,  with  power  to  deliver  it  to  Cisna 
on  his  performing  tlie  original  agreement.  There  was  no  necessity,  therefore, 
of  a  conveyance  from  the  assignee  to  the  defendant.  The  title  offered  is  from 
Wilkins  himself.  The  object  of  the  assignment  was  not  to  vest  the  title  in  the 
assi^ee,  but  the  money  due  on  tlie  contract  with  Cisna;  and  with  that  view  the 
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deed  executed  on  the  seventh  of  February  was  delivered,  in  the  form  of  an^cs- 
crow,  to  be  delivered  over  to  Cisna  on  his  complying  with  the  contract.  A 
deed  generally  takes  effect  from  the  delivery,  but  this  rule  is  departed  from,  and 
the  doctrine  of  relation  is  resorted  to,  when  it  becomes  necessary  to  prevent 
fraud,  or  give  effect  to  the  intention  of  the  parties,  if  third  persons  are  not  in- 
jured. 

A  deed  delivered  as  an  escrow,  usually  takes  effect  from  the  performance  of 
the  condition,  and  the  actual  delivery  to  the  grantee,  but  the  fiction  is  always 
resorted  to,  and  the  deed  considered  as  taking  effect  from  its  execution,  when 
justice  requires  it. 

In  the  case  of  Builer  and  Bakery  (3  Co.  35.)  it  was  decided,  that  a  deed 
delivered  to  a  third  person,  as  an  escrow,  and  afterwards  delivered  to  the  gran- 
tee, should  relate  back,  and  take  effect  from  the  first  delivery,  for  the  purpose 
of  giving  effect  to  the  deed;  as  if  a  feme  sole,  having  made  a  deed,  should 
marry  after  the  conditional  delivery,  and  before  the  delivery  to  the  grantee;  6r 
if  a  grantor,  whether  feme  sole  or  not,  should  die  between  the  first  and  second 
delivery.  In  these  cases,  the  deed  would  relate  back  to  the  first  delivery. — 
This  is  done  to  prevent  injury,  and  to  uphold  the  deed,  or  in  the  language  'of 
Coke,  "from  necessity  ut  res  magis  valeat  quam  per  eat.  To  this  intent,  by  fic- 
tion of  law,  it  shall  be  a  deed  ab  initio,  and  yet  in  truth  it  was  not  hie  deed  till 
the  second  delivery."  In  the  case  of  the  lessee  of  Woollams  v,  Clapham,  (1 
Term  Rep.  600.)  it  was  held,  that  the  title  of  the  surrenderee,  aflcr  admittance, 
was  perfect,  as  from  the  time  of  the  surrender,  and  should  relate  back  to  it. — 
That  isy  although  the  title  in  strictness  of  law,  is  not  complete  till  the  admit, 
tance,  the  title  shall  relate  back,  and  take  effect  from  the  time  of  the  surren- 
der. 

So  in  the  case  of  Hermitage  r.  Tlumpklns,  (1  Lord  Ray.  729.)  it  was  ruled, 
that  if  a  man  demises  lands  by  indenture,  in  which  he  has  no  interest,  and  af- 
terwards buys  them,  he  will  be  estopped,  unless  the  want  of  title  appears  in  the 
recitals  of  the  lease.  In  that  case,  the  fiction  carried  back  the  grant  to  the 
lessor  to  a  period  antecedent  to  its  date,  to  give  effect  to  the  l6ase  made  at  a 
time  when  the  lessor  had  no  pretence  of  title.  In  the  case  before  us,  the  deed 
to  Cisna  was  executed  on  the  7th  September,  and  tendered  shortly  afler,  and 
on  the  first  of  February  following,  when  the  contract  was  assigned,  it  was  de- 
livered  to  Curtis,  the  assignee,  as  an  escrow  for  the  use  of  Cisna,  and  is  now 
brought  into  court  for  that  purpose;  and,  if  accepted,  must  relate  back  to  the 
first  delivery,  or,  if  necessary,  to  its  date.  Curtis,  by  the  terms  of  the  assign- 
ment, was  made  the  instrument  for  passing  the  title  direct  from  Wilkins  to  Cis- 
na. He  diisavows  all  claim  of  title  in  himself,  and  produces  the  deed,  praying  for 
such  a  decree  as  will  make  it  operative,  to  vest  the  title  in  Cisna.  There  is, 
therefore,  no  ground  for  the  objection,  that  the  title  must  pass  through  a  third 
person;  but  if  such  an  inconvenience  could  result  from  the  assignment,  the  de- 
cree can  be  so  framed  as  to  guard  against  it.  Had  Curtis  purchased  for  tho 
avowed  purpose  of  overreaching  the  right  of  Cisna,  he  would  have  been  a  fraud- 
ulent purchaser,  as  he  had  notice  of  the  contract,  and  he  would  have  held  the 
title  subject  to  the  equity  of  Cisna. 

The  deed  of  the  7th  September,  as  wo  have  scnn,  was  delivered  to  Curtis  as 
an  oscrow,  nnd  it  was  not  thr  intention  nf  the  narti^s  tha*  tho  \\\\<^  should  ve?t  \\\ 
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him,  unless  that  deed  should  hecome  inoperative  by  a  failure  on  the  part  of 
Cisna;  as  Wilkins  had  a  right  to  assign  his  interest,  this  court  ought  to  protect 
it  in  the  hands  of  his  assignee.  But  it  cannot  be  necessary  to  pursue  this  sub. 
ject  further.  The  case  of  HashhoU  v.  Porter,  (2  Paw.  138.)  seems  to  establish 
the  principle,  that  an  assignee,  not  being  a  party  to  a  suit  agamst  his  assignor, 
is  not  bound  by  the  decree  rendered,  but  may  go  into  the  whole  merits,  in  a 
subsequent  suit,  in  which  he  is  a  party. 

III.  The  next  inquiry  is,  whether  the  judgment  at  law  can  operate  as  a  bar 
to  the  decree  prayed  for  by  the  bill.  It  appears  by  the  exhibits,  that  aftev  the 
assignment,  the  tender,  and  the  death  of  Cisna,  his  administrator  commenced 
an  action  of  assumpsit  against  Wilkins,  for  the  purpose  of  recovering  from  him 
the  value  of  the  sheep  delivered  on  the  contract.  The  declaration  contained 
but  one  count,  charging,  that  defendant  was  indebted  to  Cisna  in  his  life,  in  the 
sum  of  1000  dollars,  as  well  for  divers  goods  sold  and  delivered,  as  for  one  hun- 
dred sheep  sold  and  delivered  by  the  said  Thomas  to  the  said  Francis,  and  also 
for  money  by  the  said  Francis  before  that  time  had  and  received  to  the  use  of 
the  said  Thomas.  The  defendant  pleaded  the  general  issue,  on  which  there  was 
a  verdict  and  judgment  for  the  plaintiff.  It  is  contended  that  this  judgment 
is  final,  and  that  it  must  restrain  the  court  from  investigating  and  -deciding  the 
merits  of  the  case  now  before  them,  on  the  ground,  that  when  a  court  of  law  has 
competent  jurisdiction,  and  can  give  full  relief,  its  decision  is  final.  Without  at- 
tempting to  controvert  this  principle,  I  will  observe,  that  it  does  not  and  cannot 
apply  to  this  case,  because,  the  parties  are  different — ^the  subject  matter  is  entirely 
different,  and  the  court  that  rendered  the  judgment  had  no  jurisdiction  of  the 
case  now  presented,  nor  had  they  power  to  grant  the  relief  prayed  for  in  this  bill. 
The  bill  presents  a  contract  for  the  sale  of  real  estate,  involving  the  rights  of  an 
assignee,  and  the  various  questions  growing  out  of  a  non-performance  on  the  day 
stipulated,  and  it  prays  for  the  specific  execution  of  the  contract.  To  claim 
for  the  court  that  renderered  the  judgment,  a  power  to  hear  and  decide  these  mat- 
ters, and  to  grant  the  relief  prayed  for,  would  be  neither  more  nor  less  than  to 
convert  it  into  a  court  of  chancery,  and  vest  it  with  all  the  power  that  distinguish 
such  a  court  from  a  court  of  common  law. 

Ist.  The  parties  are  not  the  same.  This  bill  is  filed  exclusively  for  the  bene* 
fit  of  Curtis.  The  suit  at  law  was  against  Wilkins  alone;  Curtis  was  not  a  par- 
ty, and  therefore  was  not,  and  could  not  have  been  heard,  nor  was  it  in  his  pow- 
er to  compel  Wilkins  to  defend  the  suit.  It  is  true  that  courts  of  law  will  pro- 
tect the  rights  of  assignees  as  far  as  their  forms  of  proceeding  will  permit,  but 
these  fall  far  short  of  what  was  necessary  for  the  security  of  this  assignee,  had 
his  claim  been  before  the  court.  To  conclude  a  person  by  a  decision  at  law, 
he  ought  to  have  a  day  in  court,  and  an  opportunity  of  being  heard.  As  to  the 
complainant,  Curtis,  this  has  not  been  the  cajae:  he  is  now  heard  for  the  first 
time,  and  for  the  first  time  his  claims  are  presented  for  examination.  By  the 
rules  of  common  law,  a  record  cannot  be  received  as  evidence,  unless  it  be 
between  the  same  parties,  and  involve  the  same  point.  Hence  the  record  of  a 
conviction  for  an  assault  and  battery,  cannot  be  given  in  evidence  in  an  action 
for  damages  against  the  same  defendant  for  the  same  assault  and  battery. 

2d.  The  subject  matter  of  the  suits  is  not  the  same,  nor  is  the  object  the  same. 
The  suit  at  law,  we  have  seen,  was  an  action  of  assump;?:!,  founded  on  a  sale 
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of  goods  and  sheep,  and  the  object  was  to  recover  the  value  of  those  goods  and 
sheep.  The  subject  matter  of  the  bill  is  a  contract  for  the  conveyance  of  real 
estate,  and  the  object  of  it  is  a  specific  performance  of  that  contract.  I  am 
aware  that  the  sheep  had  been  delivered  as  a  payment'on  the  contract,  but  that 
circumstance  cannot  affect  the  case.  We  have  seen  that  the  contract  had 
neither  been  forfeited  nor  abandoned  by  Wilkins;  that  it  was  not  the  ground  of 
the  action,  nor  necessarily,  nor  directly  before"^the  court;  nor  was  there  any 
^hing  in  the  record  having  a  perceptible  allusion  to  it.  But  the  bill  in  chancery 
is  founded  directly  on  the  contract.  It  brings  before  the  court  every  circum- 
stance connected  with  it,  and  the  right  of  the  complainant  to  enforce  it.  In  the 
one  case,  the  court  decided  on  the  right  of  Cisna  to  recover  ^rom  Wilkins  the 
value  of  certain  sheep  delivered  on  a  contract;  in  the  other,  they  are  called  upon 
to  decide,  whether  Curtis  is  not  entitled  to  the  specific  performance  of  that 
contract.  The  subject  matter,  and  the  object  of  the^^first  suit  was  within  the 
jurisdiction  of  the  court  that  decided  it;  but  neither  the  subject  matter  nor  the 
object  of  the  present  suit  was  within  their  jurisdiction,  nor  could  they  have 
granted  the  relief  here  prayed  for. 

The  fact  that  the  representatives  of  Cisna  have  recovered  a  judgment  for  a 
sum  of  money,  does  not  destroy  the  power  of  a  court  of  chancery  to  investigate 
the  equity  of  that  judgment.    This  may  be  done  without  calling  in  question  its 
correctness,  in  reference  to  the  premises  on  which  it  was  rendered.     It  frequent- 
ly happens  that  such  judgments  are  obtained  because  the  only  ground  on  which 
they  could  be  resisted  is  not  within  the  reach  of  a  court  of  law.     What- 
ever  might  have  been  the  ground  on  which  the  judgment  in  favor  of  Cisna  was 
had,  it  would  appear  to  be  sufficient  to  sustain  the  jurisdiction  of  this  court,  and 
the  right  of  the  plaintiff  to  the  relief  he  seeks,  that  he  has  made  and  supported 
a  case  that  entitles  him  to  a  decree  for  a  specific  performance,  and  that  that  de- 
cree cannot  be  rendered  without  enjoining  the  judgment  at  law.     It  might  be  in- 
ferred  from  the  arguments  of  counsel,  that  it  was  considered  by  the  court  that 
rendered  the  judgment,  that  the  tender  of  a  deed  was  a  condition  precedent;  that 
Wilkins  having  failed  to  tender  on  the  1st  September,  could  not  avail  himself  of 
a  subsequent  tender  in  a  court  of  law.     If  this  were  the  case,  and  there  appears 
to  be  no  other  ground  cm  which  the  recovery  on  such  facts  as  are  now  before  us 
could  have  been  had,  it  must  put  the  question  at  rest,  as  it  pre-supposes  a  want  of 
power  in  the  court  that  rendered  the  judgment  to  grant  the  defendant  that  relief 
which  a  court  of  equity  is  in  the  daily  habit  of  granting,  nor  can  it  affect  the  ques- 
tion to  concede,  that  the  court  restricted  their  own  powers  unnecessarily.  If,  as 
a  court  of  law,  they  held  the  defendant,  Wilkins,  strictly  to  a  tender  on  the  day 
named  in  the  contract,  it  must  have  been  from  an  actual  or  supposed  want  of  that 
power  which  this  court  clearly  possesses;  and  in  either  case  the  merits  of  this 
complainant  have  not  been  heard  or  decided.  It  is  a  question  that  has  been  much 
litigated,  how  far  a  court  of  chancery  can  relieve  a  person  against  the  conse- 
quences of  an  omission  to  perform  his  contract  on  the  day  stipulated.     It  is  not 
therefore  surprising,  that  a  court  of  law,  viewing  these  covenants  as  it  is  under- 
stood they  did,  should  have  decided  against  hearing  the  only'defence,  on  which 
a  recovery  could  be  resisted.     The  restriction  imposed  by  that  court,  on  its 
own  jurisdiction,  has  compelled  a  resort  to  chancery,  and  it  does  not  become 
us  to  say,  they  have  erred  in  deciding  the  limits  of  their  own  power. 
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It  is  admitted  that  the  morita  of  a  judgment  can  never  be  overhaled,  in  an 
original  action,  either  at  law,  or  in  equity.  Such  judgments  are  conclusive  till 
reversed,  or  set  aside,  by  a  competent  revising  power;  and  I  wish  it  distinctly 
understood,  that  no  attempt  is  made,  to  sustain  this  bill,  on  the  ground  of  sup- 
posed  error  in  the  court  of  law.  It  is  to  be  taken  for  granted  that  that  court 
decided  correctly,  and  that  we  with  the  same  case,  and  exercising  the  same 
extent  of  power,  would  have  decided  in  the  same  way. 

Disclaiming  all  right  to  examine  the  correctness  of  the  judgment  at  law^,  the 
ground  upon  which  I  would  sustain  this  bill  is,  that  the  relief  it  prays  for,  could 
not  be  granted  by  the  court  at  law,  and  that  in  consequence  of  rejecting  the 
evidence,  and  with  it  the  defence  of  Wilkins,  on  the  supposition  of  a  want  of 
jurisdiction  to  hear  and  decide  it,  a  judgment  has  been  obtained  against  him, 
which  in  equity  and  good  conscience,  ought  not  to  be  enforced.  Viewed  in  this 
light,  the  case  seems  to  be  stripped  of  all  difficulty,  and  to  be  placed  on  the 
ground  on  which  chancery  usually  relieves  against  judgments  at  law.  The 
case  of  Moses  and  Macferlan  went  further  than  is  necessary,  to  support  this 
bill.  There  an  action  at  law,  was  sustained,  to  recover  back  a  sum  of  money, 
paid  on  the  judgment  of  an  inferior  court,  because  that  court  had  rejected  the 
defence  set  up  as  not  being  within  their  jurisdiction.  Here  the  same  ground 
exists,  and  in  addition  to  that  circumstance  the  whole  object  of  the  bill  is  without 
the  jurisdiction  of  a  court  of  law,  and  no  part  of  the  case  could  have  been 
examined  by  them  witli  a  reference  to  the  decision  now  prayed  for. 

Inasmuch,  then,  as  the  parties — ^the  subject  matter — and  the  object  of  the 
suits  are  different;  as  the  one  now  before  us  calls  for  the  exercise  of  powers 
not  possessed  by  a  court  of  law,  and  as  Curtis  is  an  assignee,  and  was  not  a 
party  to  the  former  suit,  I  must  believe,  that  the  judgment  is  not  a  bar  to  the 
present  suit,  and  that  the  plaintiff*  is  entitled  to  the  relief  he  prays  for. 
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A  court  of  %i\\x\\,j  Dcvei  interferes  to  relieve  agninst  a  conuract,  made  in  good  faith,  where  both 
partici  are  mistaken  as  to  the  value. 

This  case  came  up  from  Green  county.  The  object  of  the  bill  was  to  obtain 
relief  against  a  judgment  at  law  on  certain  sealed  notes  made  in  1816. 

The  hill  charged,  that  on  the  2d  of  May  1816,  J.  Hunter  agreed  to  purchase 
of  Ekellis  Willhite  five  lots  in  the  town  of  Pittsburgh,  in  the  then  territory  of 
Indiana,  That  Willhite  represented  that  he,  with  David  Hills,  and  John  Mi- 
nor,  were  proprietors  of  the  town,  which  was  represented  to  be  in  a  flourishing 
condition,  and  likely  to  become  a  seat  of  Justice.  That  for  the  purchase  mon- 
ey  he  gave  five  notes  payable  in  September  following,  for  355  dollars.  Three 
made  payable  to  Ekellis  Willhite,  and  two  to  his  son  John  H.  Willhite.  At 
the  same  time  he  received  from  Ekellis  Willhite  fiye  title  b<Hids  in  the  following 
terms; 

We,  Ekellis  Willhite,  John  Minor  and  David  Hillis,  obligate  ourselves  And 
our  heirs,  to  deed  to  John  Hunter  one  inn.lot  in  the  town  of  Pittsburgh,  Indiana 


EKELLIS  WILLHITE,ft 
JOHN  MINOR, 
DAVID  HILLIS, 
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Territory,  as  known  on  the  plan  of  said  town,  as  of  record,  by  the  No.  47,  for 
lot  n  foresaid,  for  the  performance  of  obligation  we  jointly  and  severally  bind 
ourselves  under  the  penal  sum  of  2000  dollars  current  ^money  of  the  United 
States.     Given  under  our  hands  and  seals,  this  2d  day  of  May,  1616. 

Seal." 
Seal.; 
Seal.' 

This  contract  was  executed  for  all  the  parties  by  WillhiteTwho  represented 
that  he  was  authorized  to  do  so  by  Minor  and  Hillis. 

The  bill  further  charges  that  Willhite's  representations  in  relation  to  the  town 
were  false.  That  he  had  no  power  from  Minor  and  Hillis  to  sell  or  to  bind 
them  in  a  bond.  That  the  land  on  which  the  town  was  laid  out,  was  not  secu- 
red,  being  only  entered,  and  one  pa3rment  made  to  the  government.  That 
Thomas  Hunter  was  not  an  original  party  to  the  contract:  but  executed  the 
notes  as  security,  after  they  became  due,  without  any  considerati<Hi.  That 
after  the  notes  became  due  they  were  assigned  tor  a  trifling  consideration,  and 
came  to  the  hands  of  the  Goudys  by  assignment,  dated  in  February,  1818,  by 
whom  judgment  had  been  obtained  against  Thomas  Goudy  alone,  for  the  full 
amount  of  the  notes.  The  bill  prays  an  injunction  end  a  recision  of  the  con. 
tract. 

The  answers  admit  the  contracts,  assignments  and  judgment,  as  stated  in  the 
bill:  but  they  deny  the  allegations  of  fraud  and  misrepresentation.  Willhite 
asserts  that  Minor  and  Hillis  were  equally  interested  with  him,  and  that  he  had 
power  from  them  to  sell  and  execute  bonds:  that  they  had  a  title  to  the  lands 
which  had  not  been  forfeited,  but  was  now  secure:  that  John  Hunter  saw  the 
town  before  he  purchased:  and  that  no  misrepresentations  were  made. 

The  testimony  on  the  part  of  the  complcunants  proves  that  the  town  of  Pitts- 
burgh  is  entirely  abandoned  as  a  town:  that  Willhite  has  enclosed  the  whole  site 
as  a  farm  and  has  it  under  cultivation.  It  is  also  proved  that  Willhite  had 
made  but  one  payment  on  the  land  in  1816.  But  that  the  whole  was  paid 
before  the  time  of  hearing  this  cause,  and  Willhite  entitled  to  a  final  certificate. 

On  the  part  of  the  defendants  it  was  proved  that  Minor  and  Hillis  were 
understood  to  be  part  proprietors  of  the  town,  and  one  witness  testities  that  he 
understood  from  them  that  they  had  authorized  Willhite  to  sell  lots.  It  was 
also  proved  that  Minor  and  Hillis  were  men  in  good  circumstances,  sufiicint  to 
be  responsible  for  the  title  to  the  land.  And  it  was  in  proof  that  Hunter  ex- 
pressed himself  well  pleased  with  the  bargain. 

A  deed  for  the  lots  from  Willhite,  Minor  and  Hillis,  duly  executed  and 
acknowledged,  dated  12th  March,  1823,  was  made  an  exhibit  in  the  case. 

Colkiy  for  coinplainaDt.    Alexanderjior  defendant. 

By  the  Court. 

The  misrepresentation  charged  in  the  bill  is  not  made  out  in  proof,  although 
it  is  plain  that  the  complainants  have  made  a  hard  and  losing  bargain.  The 
Jots  appear  to  have  been  purchased  upon  speculation  under  the  impression  that 
a  town  would  grow  up,  and  property  be  valuable.  The  purchaser  was  on  the 
"ground  and  could  judge  for  himself.     He  seems  to  have  had  the  same  opportu- 


198  HUNTER  r.  GOVVDY,  ET  AL. 

ntty  to  form  a  correct  opinion  that  was  possessed  by  the  other  party.  A  court 
of  equity  never  interferes  to  relieve  against  a  contract,  made  in  good  faith, 
where  both  parties  are  mistaken  as  to  the  value.  Had  any  circumstance 
given  a  great  and  sudden  rise  to  lots  in  this  town,  the  proprietors  could  not  have 
asked  equity  to  give  them  a  new  bargain  against  Hunter  by  increaung  the 
price  he  was  to  pay.     It  was  an  equal  risk,  and  equity  cannot  interpose. 

By  procuring  Thomas  Hunter  to  execute  the  notes  as  security  after  they 
became  due,  John  Hunter  then  affirmed  the  contract,  and  acknowledged  its 
continued  obligation,  although  not  performed  by  the  other  party  making  a  con- 
veyance. To  make  the  state  of  the  title  a  ground  for  rescinding  the  contract, 
the  purchaser  should  have  tendered  payment  of  the  purchase  money,  and  de- 
roanded  a  title;  or  if  the  tender  was  not  necessary  in  this  case,  he  should  have* 
claimed  his  deed,  or  have  taken  some  steps  avowing  an  intention  to  give  up  the 
bargain.  He  has  not  shewn  that  he  was  ignorant  of  the  state  of  the  title, 
when  he  purchased,  and  we  are  not  to  presume  it. 

Jiidgt  Burnet's  dissenting  opinioa. 

I  will  state  as  concisely  as  practicable,  the  reasons  which  have  induced  me 
to  dissent  from  the  opinion  of  the  court  in  this  case. 

1.  The  notes,  or  sealed  bills,  having  been  assigned,  long  after  they  were  due, 
are  subject  to  the  same  equity  in  the  hands  of  the  assignee,  as  if  they  had 
remained  in  the  hands  of  the  origmal  payee. 

2.  From  the  terms  of  the  contract,  the  delivery  of  the  deed,  and  the  pay- 
ment of  the  money,  were,  to  say  the  least,  simultaneous  acts,  and  the  vendor 
had  no  right  to  demand  the  money,  till  he  had  offered  the  deed. 

3.  There  was  a  suppression  of  the  truth  by  Willhite. 
^    4.  There  was  also  a  suggestion  of  falsehood. 

5.  The  disparity  between  the  value  of  the  lots,  and  the  price  to  be  paid,  is 
so  enormous,'  that  it  would,  under  the  circumstances  of  the  case,  be  inequitable 
to  hold  the  purchaser  to  his  bargain. 

6.  The  object  of  the  purchase  has  failed,  in  consequence  of  the  improper 
conduct  of  the  vendor. 

7.  There  has  been  gross  laches  on  the  part  of  Willhite.  He  has  trifled  with 
his  contract,  till  the  circumstances  of  the  parties  and  the  value  of  the  property 
are  materially  changed. 

1.  It  is  unnecessary  to  discuss  the  first  ground,  as  the  fact  appears  from  the 
bill  and  answer,  and  the  legal  consequence  is  not  denied. 

2.  By  the  tenor  of  the  bonds,  Hunter  was  entitled  to  a  deed  on  demand.— 
The  notes  were  payable  at  a  future  day.  It  must,  therefore,  have  been  the 
tmderstanding  of  the  parties,  that  the  conveyance  was  to  precede  the  payment 
of  the  money,  or  at  least  to  accompany  it,  and  if  the  whole  contract  had  been 
embraced  in  one  instrument,  tJie  conveyance  would  have  been  a  condition  pre. 
cedent,  and  the  tender  of  a  deed  must  have  preceded  the  commencement  of  a 
suit.  The  circumstance  that  obligations  were  given  for  the  purchase  money^ 
distinct  from  the  title  bonds,  ought  not  in  a  court  of  equity,  to  effect  the  con. 
struction  of  the  contract,  which  should  be  considered  as  an  entire  transaction, 
in  order  to  give  effect  to  the  manifest  intention  of  the  parties.     There  \s  nothings 
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disclosed  in  the  case  from  which  an  inference  can  be  drawn,  that  Hunter  intended 
to  rely  on  the  faith  of  Willhite,  or  to  part  from  his  money,  before  he  received 
his  title*  In  latter  years,  courts  of  law,  as  well  as  ccmrts  of  equity,  hare 
strongly  inclined  to  consider  the  stipulations  of  contracts  aa  dependant,  and 
when  a  fair  interpretation  of  the  whole  transaction  would  warrant  it,  they  have 
so.  declared  them.  The  principle  is  both  just  and  equitable.  While  its  ten- 
dency is  to  secure  both  parties,  it  does  injustice  to  neither.  Men  may  contract 
as  they  will;  they  may  give  credit  at  pleasure,  but  here  no  such  intention 
appears.  The  situation  of  the  property,  at  the  time  of  the  contract,  was  such 
that  Hunter  could  not  safely  have  parted  with  his  money.  Only  a  small 
part  of  the  purchase  money  had  been  paid  to  government,  and  by  the  terms  of 
their  sale  the  entire  tract  might  have  been  forfeited  for  the  non.pa3rment  of  the 
residue.  It  was  prudent,  therefore,  on  his  part  to  make  his  contract  so  as  to 
guard  against  that  danger.  In  the  case  of  HtUchinson  o«  McNmUy  {Ohio  Rep. 
14.)  this  doctrine  was  recognized* 

3.  It  was  the  duty  of  Willhite  to  communicate  to  Hunter  the  real  situation  of 
the  title,  and  the  time  when  it  would  be  in  his  power  to  execute  the  deed.  But 
it  is  not  pretended  by  the  defendants  that  this  information  was  given,  and  the 
only  inference  that  can  be  drawn  from  the  bill,  answer,  and  exhibits,  is,  that  the 
deed  was  expected  when  the  notes  became  due,  and  that  Hunter  had  no  reason 
to  doubt  of  its  being  then  executed.  Every  person,  when  he  enters  into  a 
contract,  has  an  object  in  view,  to  attain  which,  punctuality  is  necessary;  if 
that  be  wanting,  his  arrangements,  predicated  on  the  contract,  may.  be  frustra- 
ted. This  applies  to  every  contract,  and  imposes  it  as  a  duty  on  a  vendor,  to 
disclose  the  nature  of  his  title.  Such  a  disclosure  was  not  made  in  this  case, 
and  the  consequences  of  suppressing  the  truth  are  very  apparent.  Had  the 
vendor  been  informed  that  the  purchase  money  had  not  been  paid  to  government; 
that  the  lai^d  was  subject  to  be  forfeited,  and  that  the  title  would  not  be 
perfected  for  more  than  six  years,  he  might  have  made  his  calculations  accord- 
ingly, and  would  most  certainly  have  declined  the  contract.  We  find,  on  the  • 
part  of  the  defendants,  a  disposition  even  at  this  time,  to  cover  the  gross  negli- 
gence which  has  occurred  in  the  completion  of  the  title.  This  appears  from  the 
silence  of  the  answers  on  this  point,  and  the  caution  manifested  in  taking  the 
deposition  of  the  register  of  the  land  office.  No  question  was  proposed  to  him 
tending  to  disclose  the  time  of  paying  the  money,  or  of  assigning  the  certificate 
to  Willhite,[nor  was  he  required  to  annex  to  his  deposition  copies  of  the  receipt 
and  assignment  filed  in  his  office,  or  of  the  final  certificate  issued  thereon,  al- 
though he  was  required  partially  to  testify  of  their  contents. 

4.  Willhite  affirmed  that  Minor  and  Hillis  were  joint  proprietors  in  the  town, 
and  that  he  was  legally  empowered  by  them  to  sell  and  to  affix  their  names  and 
seals  to  the  title  bonds,  and  although  this  authority  is  expressly  denied  in  the 
bin,  no  power  of  attorney  is  produced  or  proved.  An  attempt,  however,  is  made 
to  remedy  this  defect  of  power,  by  procuring  them  to  join  in  executing  a  deed 
nearly  seven  years  after  the  vendee  had  a  right  to  demand  his  title.  Although 
the  defendant,  Willhite,  attempted  to  bind  his  co-proprietors,  and  to  render 
them  liable  to  an  action,  should  there  be  a  failure  of  title;  yet  it  appears  they 
were  not  to  participate  in  the  fruits  of  the  contract,  as  their  names  were  erased 
ffon:  the  notes  after  they  were  drawn,  by  which  three  of  ihem  were  made  paya- 
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ble  to  Willhito  himself,  and  the  other  two  to  hia  son.  This'circumstonco  shews, 
chat  Willhite  was  acting  for  his  own  individual  benefit.  If  it  be  asked  why 
Hillis  and  Minor  joined  in  the  deed,  the  answer  is  at  hand.  Hillis  had  previ- 
ously  assigned  all  his  interest  in  the  land  to  Willhite — Minor  sets  up  no  claim  to 
any  part  of  it — ^the  patent  had  just  been  procured  in  the  name  of  Willhite — ^the 
title  was  perfect — they  run  no  risk  therefore,  by  joining  in  the  deed.  They  ap- 
pear to  bo  friends  of  Willhite,  and  disposed  to  aid  him  as  far  as  it  can  be  done 
without  risk  or  loss  to  themselves;  but  I  discover  no  admission  of  a  liability  on 
their  part,  or  any  disposition  to  interfere  till  Wilttiite  had  possessed  himself  of 
the  entire  interest  and  title  in  the  land,  by  some  arrangement,  not  disclosed, 
with  his  co.proprietors  and  the  assignee  of  the  notes.  Then  we  find  their  sig. 
natures  to  the  deed  as  mere  matter  of  form.  I  use  this  expression  because  they 
had  no  interest  in  the  land,  either  equitable  or  legaL  Had  this  arran^fement 
been  made  in  time,  it  would  not  have  rested  with  Hunter  to  object;  he  would 
have  had  the  benefit  of  his  contract,  and  could  not  have  complained;  but  as  the 
defects  of  the  title  were  not  disclosed  at  the  time  of  the  contract,  nor  remedied 
within  any  reasonable  time  thereafler,  it  has  operated  as  a  fraud  on  Hunter^ 
which  ought  to  release  him  from  the  obligation  of  the  contract* 

5.  The  great  disparity  between  the  value  of  the  lots,  and  the  sum  stipulated 
to  be  paid,  is  also  a  circumstance  worthy  of  notice.  I  am  aware  that  this  con- 
sideration, of  itself,  has  been  held  not  sufficient  to  set  aside  a  contract,  though 
it  might  induce  a  chancellor  to  refuse  a  decree  for  a  specific  performance;  but 
when  this  disparity  is  connected  with  the  other  facts  of  the  case,  it  will  be  enti- 
tled to  great  weight.  Whatever  might  have  been  the  supposed  value  of  the  lots 
at  the  time  of  the  contract,  in  the  estimation  of  a  person  ignorant  of  the  defect 
of  title,  or  whatever  might  have  been  the  real  value  at  that  time,  if  the  vendor 
had  been  possessed  of  a  legal  title,  in  which  the  community  could  have  confided, 
it  is  very  apparent  that  at  the  time  the  title  was  perfected,  and  Willhite  was 
enabled  to  fulfil  his  contract,  they  were  of  no  more  value  than  an  equal  quan- 
tity of  wild  land  of  the  same  quality,  in  any  part  of  the  neighborhood.  As  this 
state  of  things  is  to  be  ascribed  to  the  failure  and  abandonment  of  the  town, 
which  has  resulted  from  the  conduct  of  Willhite,  it  is  proper  to  consider  the 
present  value  of  the  lots  as  the  consideration  of  the  notes.  If  this  be  correct, 
the  court  require  Hunter  to  receive  a  property  worth  four  or  five  dollars,  and 
to  pay  for  it  a  sum  exceeding  five  hundred  dollars.  It  was  not  in  the  power  of 
Willhite  to  perform  his  contract  till  the  prospect  of  a  town  was  lost  sight  of, 
and  the  lots  reduced,  in  the  public  estimation,  to  their  present  value;  it  is  there- 
fore just  to  consider  that  value  as  the  consideration,  to  whatever  cause  its  dimi- 
nution may  be  ascribed;  for  until  the  title  was  perfected,  the  purchaser  could 
not  safely  improve  or  dispose  of  the  property,  or  apply  it  to  any  valuable  use. 
Under  such  circumstances,  to  compel  him  to  pay  at  the  rate  of  an  hundred  for 
one,  seems  to  be  inconsistent  with  equity,  and  the  common  dictates  of  justice. 
The  disparity  is  so  enormous  as  to  shock  the  mind,  and  impress  it  at  once  with 
a  conviction  of  fraud. 

6.  The  object  which  might  have  induced  Hunter  to  make  the  purchase,  has 
wholly  failed,  and  this  is  to  be  attributed  to  the  conduct  of  Willhite,  in  neglect- 
ing  to  perfcot  his  titlr,  ajid  in  converting  the  sire  of  the  town  into  :>  fiirm.     The 
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former  circumstance  would  create  such  doubt  and  suspicion,  as  would  deter  ad- 
venturers from  risking  their  money,  by  purchasing  and  improving  in  the  town, 
and  the  Jatter  was  a  virtual  withdrawal  of  the  lots  from  market.  It  must  have 
diverted  the  attention  of  the  public  from  the  place,  and  they  must  have  ceased 
to  consider  it  as  a  town.  This  conduct,  having  removed  every  inducement  to 
the  purchase  and  improvement  of  lots,  until  after  the  season  for  establishing  a 
town  had  entirely  passed  by,  has  rendered  it  impossible  for  Hunter  to  use  the 
lots  ibr  the  purpose  intended.  His  object  therefore  has  been  lost.  The  cofisid* 
eration  moving  him  to  the  purchase  has  failed,  and  that  failure  appears^  in  no 
degree,  to  be  ascribable  to  himself.  The  proprietors,  having  laid  out  their 
town,  and  induced  the  complainant  to  purchase,  were  under  a  moral  obtigatioii 
to  use  reasonable  diligence  to  advance  its  prosperity.  Purchasers  wotild  natu* 
rally  rely,  and  had  a  right  to  rely  on  such  efibrts,  and  the  withholding  of  them, 
was  a  breach  of  an  implied  undertaking,  injurious  to  those,  who  might  have 
previously  purchased.  But  in  this  case,  Willhite  is  not  only  chargeable  with 
an  omission  of  duty,  but  with  acts,  directly  calculated  to  destroy  the  town,  or 
rather  to  prevent  it  from  comuig  into  existence,  for  it  does  not  appear,  that  it 
ever  has  existed,  otherwise  than  on  paper.  It  appears  from  the  testimony,  that 
Hunter  immediately  after  his  purchase,  engaged  men  to  improve  his  lots;  that 
he  intended  to  settle  on  them,  and  commence  a  business,  that  could  be  carried 
on  with  advantage,  only  in  a  town,  but  discovering  that  the  title  was  doubtful, 
and  the  fate  of  the  town  thereby  uncertain,  and  that  no  efforts  were  making  to 
advance  it,  he  could  not  proceed  with  safety,  and  the  event  has  proved,  that  his 
apprehensions  were  well  founded. 

7.  Willhite  has  been  guilty  of  gross  laches,  as  will  appear  by  reference  to 
dates.  The  contract  was  made  in  May,  1816.  The  notes  became  payable  in 
September  following,  when,  if  not  before,  Willhite  was  bound  to  convey  the  lots. 
The  payment  to  government  for  the  quarter  section,  on  which  the  lots  are  situ- 
ate, was  not  made  till  October,  1821.  The  last  payment  to  government  became 
due  in  August,  1819.  In  August,  1820,  the  land  became  liable  to  forfeiture, 
and  was  saved  by  the  act  of  Congress,  1 821.  The  deed  to  Hunter  was  not  exe- 
cuted till  March,  1823,  more  than  six  years  after  the  time  it  should  have  been 
made,  by  the  terms  of  the  contract.  These  laches  have  not  been  acquiesced 
in,  nor  are  they  satisfactorily  accounted  for.  In  the  mean  time,  the  situation 
of  the  parties,  and  of  the  property,  is  materially  changed.  The  contemplated 
town  is  converted  into  a  farm.  The  purchaser,  unable  to  procure  a  title,  has 
abandoned  the  object,  and  has  settled  himself  in  the  state  of  Ohio.  The' value 
of  the  lots  has  been  reduced  to  the  legal  price  of  government  land,  an^  when  se- 
parated from  the  farm  of  Willhite,  of  which  they  seem  to  form  a  part,  are  m 
reality  of  no  value.  Under  such  circumstances,  it  appears  to  me,  that  the 
complainant  ought  to  be  relieved  from  the  contract. 

The  facts  disclosed  in  the  case,  do  not  appear  to  establish  the  grounds  on 
which  the  opinion  of  the  court  is  predicated.  The  lots  were  purchased  by  com- 
plainant for  his  own  use.  It  was  his  intention  to  improve  and  settie  on  them, 
not  to  speculate,  by  selling  them  at  an  advanced  price.  Nor  do  I  discover  any 
thing  in  the  pleadings,  or  testimony,  that  wiU  jusufy  the  mference,  that  Hunter 
had  the  same  opportunity  to  form  a  correct  opinion,  that  was  possessed  by  the 
ether  party. 
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Willhite  knew  the  staading  of  bis  title-— the  money  due  on  the  land  to  gov- 
•nunent,  and  his  ability  and  arrangementB  to  complete  the  payment.  He  does 
not  pretend  that  he  disclosed  these  facts  to  Himter,  nor  is  there  any  evidence  to 
sheWy  that  Hunter  had  reason  to  suspect  that  the  purchase  money  had  not  been 
paid  to  government,  or  that  WiUhite's  title  was  not  complete. 

If  this  contract  had  been  made  in  good  faith,  both  parties  being  ignorant  of 
the  value,  the  case  would  have  presented  itself  to  my  mind,  in  a  different  aspect, 
but  it  appears  to  me,  that  on  the  part  of  Willhite,  the  contract  was  made,  mala 
fdSf  and  that  the  depreciation  of  value  has  arisen  from  the  want  of  title,  not 
disclosed,  but  since  discovered,  and  from  the  conduct  of  Willhite  himself,  subse- 
quent to  the  contract,  of  which  Hunter  could  have  no  knowledge.  Equity  does 
not  usually  require  any  thing  to  be  done  pro  forma,  when  the  doing  of  it  would 
be  vain,  and  useless.  The  complainant  had  discovered  that  Willhite  had  no  title, 
and  that  he  could  not  execute  a  deed.  It  was  altogether  uncertain  whether  he 
would  ever  acquire  a  title.  It  was  therefore  natural  for  Hunter  to  draw  the 
conclusion,  that  in  the  estimation  of  both  parties,  the  contract  was  at  an  end. 
Under  such  circumstances,  to  require  a  formal  tender  of  the  purchase  money, 
or  a  demand  of  a  deed,  to  put  the  vendor  in  the  wrong,  seems  to  be,  to  say  the 
least  of  it,  herens  in  tordce. 

It  is  true,  that  the  complainant  has  not  expressly  proved  a  negative,  as  to  his 
want  of  knowledge  of  the  state  of  the  title,  but  he  has  solemnly  averred  it  under 
oath  in  his  bill,  and  the  defendants  have  not  attempted  to  deny  it  in  their  an- 
swers, or  to  disprove  it  by  testimony.  I  cannot  therefore  concur  in  the  opinion 
expressed  by  the  court. 
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▲  wcit  of  enor  and  miMnedMt  does  not  vacata  a  levy  upon  raal  estate. 
A  levy  on  xeal  estate  is  not  affected  by  quashing  the  vendi,  and  setting  aside  the  valuation. 
Where  a  fi.  fa,  is  returoed  levied  upon  real  estate,  another  fi,  fa.  issued  before  the  first  levy  ia 
disposed  of,  is  void. 
Afci.  /a.  is  a  proper  remedy  to  vacate  a  satisfaction  improperly  entered  up. 

This  was  a  scire  facias,  brought  before  the  Supreme  Court  in  Gallia  county, 
at  May  term,  1824,  by  appeal  from  the  common  pleas.     The  facts  of  the  case 
were  these.     At  the  August  term,  1813,  Samuel  Green  Arnold,  obtained  judg- 
ment  against  Sylvester  Fuller,  for  $468,95  damages,  and  cost  of  suit.     On  the 
Ml  July,  1814,  an  execution  issued  to  David  Ridgeway,  sheriff  of  Gallia,  which 
was  returned  no  goods.     On  the  28th  October,  1814,  an  alias,  fi.  fa.  ei,  ten.  fa. 
issued  to  the  SMne  sheriff,  who  returned  that  he  had  levied  on  one  hundred  acws 
of  land,  being  lot,  number  730,  of  town  one,  range  fifteen,  Ohio  company's 
purchase :  and  that  further  proceedings  were  stayed  by  writ  of  error,  afterwards 
^ated  by  the  death  of  Fuller;  the  sheriff,  Ridgeway,  went  out  of  office,  and  in 
■February,  1818,  a  ^9ndi^expo.  issued  to  his  successor,  which  was  returned, 
property  not  sold  for  wont  of  bidders.     On  motion  of  the  defendant's  counsel, 
this  wnt  was  quashed  and  th^  appraisement  of  the  property  set  aside  by  the 
T!l  O";,  the  28th  Nov.  1818,  ,.  new  execution  issued  to  J.  Holcomb,  then 
sheriff  of  Galha  county,  on  which  be  returned  that  he  had  levied  on  a  hundred 
acre  lot  of  land,  number,  780,  town  l,  range  15,  Ohio  company's  purchase. 
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and  had  sold  the  same  to  David  Putnam,  plaintiff's  attorney,  for  $920.  The 
receipt  of  the  said  Putnam  was  also  returned  in  the  following  words,  $6289 
April  13, 1819;  Received  of  Samuel  R.  Holcomb,  by  land  bid  off  on  this  execu* 
tion,  six  hundred  and  twenty-eight  dollars,  for  debt  and  interest  on  this  execu^i 
tion." 

The  defendant.  Fuller,  died  intestate,  having  previously  conveyed  the  land  la 
his  son,  one  of  the  present  defendants.  The  plaintiff  avers  in  his  scire  facias^ 
that  by  reason  of  the  premises,  the  sale  was  inoperative  and  void,  and  that  his 
judgment  still  remains  unsatisfied.  The  defendants  are  called  upon  to  shew 
cause,  why  the  proceedings,  since  the  death  of  the  defendant,  Sylyester  Fullert 
should  not  be  set  aside,  and  the  judgment  satisfied  of  the  lands  and  real  estate 
of  the  said  Fuller  deceased,  and  particularly  of  the  said  lot,  number  79,(K  The 
defendants  demurred,  and  the  plaintiff  joined  in  demurrer. 

King,  in  support  of  the  demurrer.   Gkainger,  contra. 

Opinion  of  the  Court  by  Judge  BuariET. 

Several  questions  are  presented  in  this  case.  1.  Did  the  writ  of  error  and  sa* 
persedeas  avoid  and  vacate  the  execution  and  levy,  so  as  to  render  it  a  nullity, 
or  did  it  merely  stay  the  proceedings  of  the  sheriff.  2.  If  the  latter,  did  the  or- 
der of  the  court,  quashing  the  vertd,  expo,  and  setting  aside  the  appraisement,  a& 
feet  the  lev*  fa.  and  the  levy  made  thereon.  3.  If  the  supersedeas  merely  stay. 
ed  the  proceedings,  was  the  execution  of  Nov.  28, 181  ^,  and  the  sale  made  thero» 

on,  merely  iVregular,  or  altogether  void,  so  as  to  entitle  the  plaintiff  to  the  relief 
prayed  for.     4.  Can  a  scire  facias  be  sustained  in  a  case  like  the  present. 

As  to  the  first  point,  no  authority  has  been  cited  to  show  the  effect  of  a  super- 
sedeas on  an  execution  levied  on  real  estate.  It  is  said  in  the  books,  that  1^  ob- 
ject of  a  supersedeas  is  to  stay  proceedings  till  the  errors  are  disposed  of.  In 
the  Bishop  of  Ossory^s  case^  (Cro,  Jos*  534.)  it  was  resolved  by  all  the  court, 
that  the  writ  of  error  was  a  supersedeas  ixLl  the  error  was  examined^  t^ffirmedy  or 
reversed*  In  Badger  v.  IJoydy  (3  SaVc.  145.)  it  was  said  by  Holt,  Chief  Justice, 
that  although  a  writ  of  error  forecloses  the  court,  and  ties  up  their  hands,  yet  it 
doth  not  alter  the  right  of  the  parties. 

If  a  writ  of  error  be  allowed  on  the  return  day  of  a  ca.  «a.  the  sheriff  may,  not.^ 
withstanding,  return  the  writ  mm  est;  the  plaintiff  shall  have  th^  benefit  of  the  re- 
turn,  and  may  afterwards  proceed  against  the  bail,  rarkins  v.  Wilson,  (2£. 
Ray*  1256.)  This  could  not  be  the  case  if  tVe  allowance  rendered  the  execution 
anulUty.  The  same  inference  may  be  dravn  from  the  reason  given  for  quashing 
the  writ  in  the  case  of  Smith  v,  Nicholson,  (2d  Slra.  1180.)  A  ca*  sa.  had  beeo 
taken  out  on  the  3d  of  December^,  for  the  purpose  of  proceeding  against  beii. 
On  the  next  day  a  writ  of  error  was  allowed,  afler  which  the  ca.  sa*  wae  retail- 
ed non  est  inventus.  Afler  the  writ  of  error  was  at  an  end,  the  plaintiff  proQe(9d- 
ed  by  scire  facias  against  the  bail.  On  motion  the  whole  proceedings  were  set 
aside,  because  the  return  of  non  est  inioenUis  was  obtained  after  npljice  of  the  writ 
<^  error,  which,  in  its  nature,  stops  all  proceedings.  The  sheriff  could  not  so 
nMich  as  look  afler  the  defendant,  in  order  to  ground  such  a  return  thereon. 
The  reason  is  apparent;  as  the  rule  required  l^e  ca*  sa.  to  remiun  four  days  in 
the  sheriff's  office  before  he  was  authorized  to  return  a  non  est  inventus,  for  the 
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purpose  of  fixing  th^bail,  and  as  the  writ  of  error  was  allowed  the  next  day  af. 
ter  the  ca.  sa.  issued,  the  operation  of  the  ca.  sa.  was  suspended  before  it  was 
ripe  for  the  return,  and  while  something  remained  to  be  done,  which  the  allow- 
ance  prohibited;  but  in  the  preceeding  case,  the  four  days  having  elapsed  before 
the  allowance,  the  return  was  held  to  be  good,  and  the  bail  were  fixed.     This 
could  not  have  been  the  case  if  the  writ  of  error  had  afrectod  the  ca.  sa.  so  as  to 
render  void  that  which  had  been  done  before  the  allowance.     In  the  one  case, 
the  execution  being  ripe  for  a  return,  before  the  supersedetis,  the  return  was  sus- 
tained, though  made  after  the  supersedeas.     In  the  other  case,  the  execution 
having  been  superseded  before  it  was  ripe  for  a  return,  was  considered  a  nullity. 
The  principle  on  which  these  cases  were  decided  being  applied  to  the  case  in 
hand,  must  lead  to  this  conclusion:  that  as  the  lev.  fa.  had  been  levied,  and  was 
ready  to  be  returned  before  the  writ  of  error,  the  return  was  well  made,  and  af. 
ter  the  writ  of  error  was  at  an  end,  the  plaintiff  was  entitled  to  the  benefit  of  it; 
but  if  the  writ  of  error  had  been  allowed  afler  the  execution  had  issued,  but  be- 
fore the  levy,  the  proceedings  would  have  been  void.     We  find  many  cases  in 
which  executions  have  been  set  aside  for  having  issued  af\er  the  allowance  of 
writs  of  error;  but  where  the  allowance  has  been  after  the  issuing  of  the  execu- 
tion, the  operation  has  been  to  stay  further  proceedings,  leaving  the  matter  in 
sUOu  quo.     The  general  rule  seems  to  be,  that  the  writ  of  error  operates  as  a 
•uporaedeas  from  the  time  of  the  allowance,  and  will  therefore  avoid  an  after  ex- 
ecution, or  levy;  but  on  the  principle  here  contended  for,  it  will  have  a  retrospec- 
live  effect,  by  operating  on  a  writ  and  levy  anterior  to  the  allowance.     It  would 
seem  as  reasonable  that  it  should  overreach  an  execution  on  which  a  part  of  the 
money  had  been  levied  and  paid  over  before  the  allowance,  as  that  it  should  ren- 
der  void  a  levy  made  before  the  allowance.     Neither  the  necessity  of  the  case, 
nor  the  object  of  the  writ,  requires  such  an  eflect.     It  does  not  follow  from  the 
allowance  that  the  judgment  will  be  reversed;  when,  therefore,  a  levy  is  made 
cm  land,  which  neither  changes  the  possession,  nor  restricts  the  occupant  in  the 
use  of  it,  his  purpose  is  gained  by  a  stay  of  proceedings  till  the  judgment  be  re- 
versed or  affirmed.     It  is  decided  in  Withers  v.  Henley,  {Cro.  Jos.  379.)  cited 
by  defendant,  that  a  supersedeas  is  as  good  a  cause  to  discharge  a  prisoner  taken 
on  a  ca.  sa.  aa  the  first  process  was  to  arrest  him.     This,  however,  is  from  the 
necessity  of  the  case,  lor  on  no  other  principle  can  the  party  have  the  benefit  of 
his  writ  of  error.     While  that  is  pending  the  plaintiff  ought  not  to  hold  a  satis- 
faction of  his  judgment  My  detainmg  the  defendant  in  custody.     But  the  case 
of  Sore  V.  Shelton,  (2  Roll.  Ab.  4ft  1.)  where  it  was  holden,  that  if  before  sale 
of  goods  seized  under  a^.  fa.  the  defendant  deliver  a  writ  of  supersedeas,  he 
shall  have  the  goods  again,  because  the  property  is  not  altered  by  the  seizure, 
has  been  declared  not  to  be  law.     (4  Bac.  tU2e  supersedeas  pi.  6,  7.   Yeh.  6.) 
In  Charter  v.  Peeler,  {Cro.  Eliz.  597.)  the  defendant's  goods  had  been  taken  on 
aJLfa.  and  before  sale  a  writ  of  error  and  supersedeas  were  taken.     The  sher- 
iff returned  the  seizure,  also  that  the  goods  remained  in  his  hands  for  want  of  bid- 
ders,  and  that  a  supersedeas  was  awarded.     All  the  court  held,  notwithstanding^ 
the  supersedeas,  in  regard  ii  came  not  to  the  sheriff  until  he  had  begun  to  make 
execution,  that  a  vend.  expo,  should  be  awarded  to  perfect  it.    In  Regina  v.  Nash^ 
(2  L.  Ray.  990.)  it  was  decided,  that  if  goods  are  once  levied,  a  certiorari,  lore* 
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move  the  cooviction,  will  not  suspend  their  sale.  In  Clerk  v.  Withers,  (1  Salk. 
323.)  it  was  ruled,  that  the  sherifT  might  proceed  to  sell,  afler  the  plaintiff's  death, 
and  that  execution  being  an  entire  thing,  connot  be  superseded  afler  it  is  begun. 
But  admitting  the  case  of  Sare  v.  Shelton  to  be  good  law,  it  is  by  no  means  con- 
elusive  as  to  this  case,  for  when  goods  and  chattels  arc  taken,  the  defendant 
loses  the  possession,  and  the  property  may  be  lost  or  destroyed  during  the  pen- 
dency of  the  writ  of  error;  but  on  a  lev.  fa.  no  such  privation  takes  place.  The 
possession  and  use  of  the  property  remain  with  the  defendant;  there  is,  therefore 
no  necessity  for  setting  aside  the  writ  and  levy. 

The  second  question  does  not  admit  of  a  doubt.  The  motion  was  confined  to 
the  vend,  expo,  and  the  appraisement,  and  the  order  of  the  court  extended  no 
further.  The  levy  was  not  comprehended  in  the  motion,  and  cannot  be  affected 
by  the  order.  It  is  the  constant  practice  to  set  aside  valuations  of  property,  with- 
out disturbing  the  levy;  and  it  never  has  been  supposed  that  such  an  order  ren- 
dered it  necessary  to  sue  out  a  new  writ,  or  to  obtain  a  new  levy. 

The  next  inquiry  is,  whether  the  kv.  fa.  of  November  23,  1818,  and  the 
sale  made  thereon  were  merely  irregular,  or  altogether  void.  In  the  case  of 
Clerk  V,  Withers,  before  cited,  it  was  resolved  that  the  plaintiff's  death  did  not 
abate  the  execution;  that  an  execution  is  an  entire  thing,  and  cannot  be  super- 
seded  afler  it  is  begun;  that  by  the  seizure  the  property  was  out  of  the  defendant,! 
and  in  abeyance,  and  that  no  further  proceedings  could  be  had  against  him,  be- 
cause the  plaintiff  had  made  his  election.  In  Ladd  v.  Blunt,  (4  Mass.  402.) 
it  was  decided,  that  afler  the  sheriff  has  seized  goods  sufficient  to  satisfy  the 
judgment,  the  defendant  is  discharged,  though  the  sheriff  may  have  wasted  the 
goods,  squandered  the  money,  or  has  not  rcturnc3d  the  execution. 

In  2  Tid.  937,  it  is  Icdddown,  that  when  the  sheriff  takes  goods  upon  a  fi^  fa. 
to  the  amount  of  the  sum  directed  to  be  levied,  the  defendant  is  discharged,  and 
may  plead  it,  &c.  In  1  Sell.  571,  it  is  said  there  ought  not  to  be  two  executions 
at  the  same  time,  but  if  one  proves  ineffectual,  another  may  be  sued  out.  In  the 
case  before  us  the  first  execution  did  not  prove  ineffectual;  a  levy  was  made  and 
returned,  and  the  property  had  not  been  sold  when  the  second  execution  issued. 

In  the  case  o£Stoyel  v.  Cody,  (4  Day,  222.)  a  ca,  sa.  had  been  executed  afler 
the  return  day  had  passed. 

The  defendant,  to  procure  his  discharge,  paid  the  money,  and  then  brought 
an  action  against  the  sheriff  and  recovered  a  larger  sum  than  the  judgment. 
«The  plaintiff,  in  the  original  action,  paid  the  money,  and  afler  his  death,  his  ad. 
ministrators  brought  a  scire  facias,  to  set  aside  the  proceedings,  and  obtain  a 
new  executioo,  on  the  ground,  that  ihe  ca.  sa.  had  become  a  perfect  nullity,  be- 
fore  it  was  served;  that  the  judgment  had  been  discharged  by  mistake,  and  that 
there  had  been  no  real  satisfaction.  The  court  sustained  the  writ,  and  the  plain- 
tiff had  judgment.  In  that  case  the  return  day  of  the  ca.  sa.  being  past,  it  was 
dead  in  law  before  it  was  served,  and  gave  no  authority  to  the  officer;  there  had 
been  a  lapse  of  time;  the  parties  were  changed,  and  the  plaintiff  must  have  lost 
his  debt  without  the  relief  sought  for.  In  the  case  before  the  court,  there  was 
a  levy  by  Ridgeway,  in  the  life  of  the  defendant,  not  disposed  of.  Afler  that 
ievy,  and  the  death  of  the  defendant,  a  new  execution  issued  against  hini;  to 
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Holcomb,  by  virtue  of  which,  there  was  another  levy,  a  sale  and  a  return  of  . 
satisfaction. 

It  is  contended  by  the  defendants,  that  these  proceedings  are  not  void,  but 
only  voidable.  The  distinction  between  void  and  voidable,  is  not  as  distiactly 
defined,  as  could  be  wished.  It  is  said  that  those  acts  are  void,  which  are  coii« 
trary  to  law,  at  the  very  time  of  doing  them,  and  no  person  is  bound  by  such  an 
act,  but  a  thing  is  only  voidable,  which  is  done  by  a  person  who  ought  not  to 
have  done  it,  (5  Bac,  tide  void  and  voidable^  A,  pi,  1.)  By  this  rule,  all  the 
proceedings  subsequent  to  the  death  of  the  defendant,  were  not  only  irregular^ 
but  void.  The  execution  directed  to  Holcomb  was  illegal  at  the  time  it  was  ta- 
ken out.  1.  Because  there  was  a  previous  execution  and  levy,  on  which  no. 
sale  had  been  made.  2.  Because  the  defendant  was  dead,  before  it  issued.  3*. 
Because  his  property,  in  the  hands  of  his  representatives,  could  not  be  taken, 
without  a  previous  scire  facias.  Some  of  the  cases  cited  by  the  defendants' 
counsel,  to  shew  that  these  proceedings  were  merely  voidable,  are  certainly 
strong;  but  the  death  of  the  defendant,  and  the  change  of  the  sheriff,  are  cir« 
cumstances  which  did  not  occur  in  either  of  them,  and  are  sufficient  to  show^ 
that  they  do  not  meet  the  case  before  us.  Had  the  sale  been  made  by  the  same 
officer  who  made  the  first  levy,  the  second  writ  and  levy  might  perhaps  have 
been  considered  as  mere  nullities,  and  the  sale  referred  to  the  first  levy;  but 
6uch  was  not  tho  fact.  The  sale  was  by  a  person,  who  derived  no  power,  or 
authority,  from  that  levy,  and  if  it  be  supported,  it  must  be  done  on  the  efficacy 
of  the  last  process,  and  the  proceedings  had  thereon.  To  justify  this,  the  first 
levy  must  be  considered  as  disposed  of,  by  the  writ  of  error,  and  should  that  be 
admitted,  the  death  of  the  defendant,  having  intervened,  a  scire  facias  was  ne. 
cessary,  and  the  process  should  have  been  against  the  representatives,  and  not 
in  the  name  of  the  deceased  defendant,  so  that  in  either  case,  the  pirxseedinga 
must  be  illegal. 

As  to  the  fourth  point,  the  defendants'  counsel  urge  several  objections  against 
proceeding  by  scire  facias*  They  insist,  from  the  definition  of  the  writ  given  in 
2  Sound.  70,  that  it  is  inapplicable  to  this  case,  but  they  seem  to  forget  that 
there  is  here  a  satisfaction  of  record,  which  forms  the  chief  difficulty  of  the 
plaintiff*,  and  which  he  seeks  to  set  aside. 

The  second  objection,  that  a  scire  facias  to  revive  a  judgment  was  unknowi» 
at  common  law,  and  was  given  by  a  statute  not  in  force  in  this  state,  as  also  the 
third  objection,  that  no  writ  of  scire  facias  can  issue  against  the  terre  tenants 
until  the  heir  has  been  summoned  in,  nor  against  the  heir,  till  the  personal  repre- 
sentatives  have  been  called  on,  are  predicated  on  a  mistaken  apprehension  of 
the  object  of  the  writ  in  the  present  case,  which  is  to  get  rid  of  the  illegal  pro-, 
ceedings,  »nce  the  death  of  Sylvester  Fuller,  so  as  to  proceed  on  the  levy,  legal- 
ly made,  in  his  life  time.  It  is  not  to  revive  the  judgment,  or  to  lay  a  foundation 
for  process  against  any  of  his  representatives.  If  the  land  levied  on,  in  the  life 
of  the  defendant,  be  not  sufficient  to  satisfy  the  judgment,  the  plaintiff' must  pur*, 
sue  the  course  pointed  out  by  the  statute,  before  he  can  take  out  execution  for 
the  residue.  The  great  object  of  this  proceeding,  is  to  avoid  the  entry  of  satis-, 
faction,  on  the  record^  and  the  proceedings  which  have  led  to  it,  for  the  purpose 
of  enabling  the  plaintiff  to  pursue  his  remedy,  by  commencing  at  the  point,, 
where  the  proceedings  stood,  at  the  death  of  the  defendant. 


0 


1  HAMMOND,  469.  2»07 

This  is  the  relief  prayed  for  by  the  plaintiff*,  and  we.  are  all  of  opinion,  that  h« 
ia  entitled  to  it. 
Demurrer  overruled. 


LESSEE  OF  BURGETT  t?.  BUROETf. 

A  voiuntaiy  conveyance,  without  consideration,  and  made  to  defraud  creditors  isflot  void  at  be 
twcen  the  parties,  but  only  as  Against  creditors  and  subsequent  punchasers. 

It  is  Tnquently  the  duty  of  courts  to  restrain,  or  qualify  or  enlarge  the  ordinary  meaning  of  words 
in  oidar  to  carry  into  effect  the  intention  of  a  statute .  * 

This  was  an  action  of  ejectment,  tried  at  the  July  terra,  1824,  in  the  county 
of  Butler. 

The  plaintiff*  gave  in  evidence  a  patent  from  the  United  States  to  Henry 
Burgett,  for  the  land  in  question,  and  a  deed  for  the  same  land  from  Henry 
Burgett  to  the  Lessor  of  the  plaintiff*.  The  defendant  then  introduced  witnesses 
to  prove  that  the  deed  from  Henry  Burgett  to  DcKiiel  Burgett  was  wholly  with- 
out consideration,  and  intended  to  defraud  creditors,  and  that  Danied  Burgett 
had  notice  of  that  intention.  It  was  admitted  at  the  trial,  that  John  Burgett, 
late  husband  of  the  defendant,  was  a  creditor  of  Henry  at  the  time  of  the  con- 
veyance to  Daniel;  that  he  died  in  possession  of  the  premises;  that  the  defendant, 
his  widow,  had  continued  in  possession  ever  since,  and  that  John  was  in  posses* 
aion  when  the  deed  was  made  to  Daniel. 

Wiioiy  for  the  plaintiff*.     Sargtant,  and  DunJavy  contra. 

inkmof  the  Court  by  ^tdge  Buaket. 


The  question  of  greatest  difficulty  in  this  case,  arises  from  the  fact,  that  our 
statute,  the  second  section  of  which,  embodies,  in  part,  the  substance  of  the  M 
section  of  ike  131^,  and  the  2d  section  of  the  21ih  EUz,  contains  no  express 
words  confining  its  operation  to  creditors,  nor  any  proviso  in  favor  of  purcha* 
aers  for. a  valuable  consideration  and  bona  Jide,  The  section  is  in  these  words. 
*<That  every  giil,  grant,  or  conveyance  of  lands,  tenements,  hereditaments, 
rants,  goods,  or  chatties,  and  every  bond,  judgment  or  execution,  made  or 
obtained,  to  defraud  creditors  of  their  just  and  lawful  debts,  or  damages,  or  to 
•de&aud  or  deceive  the  person,  or  persons  who  shall  purchase  such  lapde,  tene- 
-meats,  hereditaments,  rents,  goods,  or  chattels,  shall  be  deemed  utterly  yoid  and 
of  no  effect." 

The  statute  contains.no  other  provision,  bearing  on  the  subject. 

It- will-be  recoUectad  that  the  statutes  of  IB  and  27  EUz.  not  only  contain 
pvovises,  that. restrain  them  from  operating  against  conveyances  made  for  a 
good  consideration  and  lona  fidey  but  also  restrictions,,  by  which  conveyances 
intended  to  defrnud  creditors  and  purchasers^  are  made  void>  only  as  against  the 
-peisoDs  intended  to  be  defrauded. 

If  the  laagnage  of.  oar  statute  i&  to  receive  .a  lilend  construction,  ihe  direc- 
-tioii  givien  to  the  jury  vrasoorrect^but  .a  majority  of  the  court  arQpf  opinion 
Aat  it  ought  not  to  receive  such  an  interpretation,  as  it  .wvhjM  lead  to  epnse- 
ouences  not  contemplated  by  the  logialatttre,  and  would,  in  part,  deftat  the 
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intent  of  the  law,  which  was,  not  only  to  prevent  the  effect  of  fraudulent  con- 
veyances, but  to  remove,  as  far  as  possible,  the  inducement  to  attempt  thein# 
The  literal  meaning  of  the  language  used,  would  render  the  covenous  deed 
void,  not  only  as  to  the  persons  intended  to  be  defrauded,  but  also  as  to  stran- 
gers, and  even  the  grantor  himself.  If  the  deed  be  utterly  void  and  of  no 
effect,  in  the  literal  acceptation  of  those  terms,  the  title  must  remain  in  the 
grantor,  and  he  may,  at  any  time,  reclaim  the  property,  by  proving  his  own 
fraud.  The  consequences  of  such  a  doctrine,  and  the  impunity  which  it  offers 
to  those,  who  may  attempt  to  evade  the  statute,  could  not  have  been  contempla- 
ted by  those,  who  framed  the  law,  nor  do  we  believe  the  rules  prescribed  for 
construing  statutes,  require,  or  admit  of  such  an  interpretation. 

It  frequently  becomes  the  duty  of  courts,  in  order  to  give  effect  to  the  mani- 
fest intention  of  a  statute,  to  restrain  or  qualify,  or  enlarge  the  ordinary  meaning 
of  the  words  that  are  used.  It  is  said,  that  the  power  of  construing  a  statute 
is  in  the  judges,  who  have  authority  over  all  laws,  and  more  especially  over 
statutes,  to  mould  them,  according  to  rcison  and  conscience,  to  the  best  and 
truest  use.  That  the  learned  sense  entertained  of  the  statutes  13  and  27  EUz. 
is,  that  they  render  conveyances  void,  to  such  purposes,  and  to  such  extent,  as 
may  be  necessary  to  accomplish  their  object,  and  that  the  construction  adopted 
has  been  the  rei  gerendce  aptior.  (Roberts  frau:  corU.  381,  4  Bac.  title  slaiute 
H.  S.  1. 

The  intention  of  the  law  makers,  may  be  collected  from  the  cause,  or  neces- 
sity of  the  act,  and  statutes  are  sometimes  construed  contrary  to  the  literal 
meaning  of  the  words.     It  has  been  decided,  that  a  thing  within  the  letter)  was 
not  within  the  statute,  unless  within  its  intention.     The  letter  is  sometimes  res. 
trained, sometimes  enlarged  and  sometimes  the  construction  is  contrary  to  the  )eU 
ter.  (4  Bac.  title  statute  J,  S.  38,  45,  50.)     The  object  of  our  statute  appeals 
from  its  title,  to  be  the  prevention  of  frauds  and  peijuries,  and  although  it  is  said, 
that  the  title  forms  no  part  of  the  act,  (1  Lord  Ray,  77,)  yet  the  reason  of  this 
dictum  seems  to  be  the  practice  of  Parliament,  by  which,  the  title  is  prefixed  to 
the  statute,  at  the  discretion  of  the  clerk  of  the  house,  in  which  the  bill  originated, 
but  such  is  not  the  practice  with  us.  The  title  is  framed  in  the  same  manner  as  the 
bill,  and  is  sanctioned  by  the  vote  of  both  branches  of  the  legislature;  we  may 
therefore  consider  it  as  explanatory  of  the  object  of  the  law,  and  it  may  safely 
be  said  that  the  object  disclosed  by  the  title  in  this  case,  does  not  render  it  ne- 
cessary  to  treat  a  fraudulent  deed  as  utterly  void  against  the  grantor,  or  against 
stangers  who  have  no  interest,  claim  or  demand,  either  on  the  property,  or  on 
him  who  has  conveyed  it.     The  same  inference  may  be  drawn  from  the  lan- 
guage of  the  section,  which  declares  a  conveyance,  &c.  made  to  defraud  credi'- 
tors  or  purchasers  to  be  utterly  void.  Why  should  it  be  void  ?  Because  it  operates 
as  a  fraud  on  the  prrsons  named,  not  on  strangers,  who  have  no  interest  in  the 
transaction,  nor  on  the  maker  of  the  deed,  who  is  the  principal,  or  only  agent 
in  the  fraud.     The  intention  of  the  statute  then,  was  to  protect  creditors  and 
purchasers,  and  to  effect  this  purpose  it  cannot  be  necessary  to  extend  It  to  any 
other  description  of  persons.     Tiie  rights  of  this  defendant  are  not  affected  by 
the  deed  to  Daniel  Burgett — ^it  was  not  made  to  defraud  her — she  had  no  inter- 
est in  the  transaction— she  was  neither  a  creditor  nor  a  purchaser,  and  conse- 
quently not  one  of  those  for  whose  protection  the  statute  was  made.     Every 
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statute  fihoald  be  coDStrued  with  a][reference  to  its  object,  and  the  will  of  the 
law  makers  is  best  promoted  by  such  a  construction  as  secures  that  object,  and 
excludes  every  other. 

The  rules  laid  down  in  Heydon's  case,  (3  Rep.  7,)  which  direct  a  reference 
to  the  common  law,  before  the  statute — the  mischief  complained  of— the  reme- 
dy provided,  and  the  true  reason  of  that  remedy,  are  sufficient  to  authorize  the 
construction  claimed  on  the  part  of  the  plaintiff. 

Although  the  principles  of  common  law  are  strong  against  fraud  in  every 
shape,  yet  we  find  it  decided  in  Twiners  casCy  (3  Rep.  83.)  that  an  estate  made 
by  fraud,  can  only  be  avoided,  at  common  law,  by  him  who  had  prior  right, 
title,  interest,  debt,  or  demand,  and  not  by  one  whose  right,  or  demand  was  more 
puisne  or  subsequent  to  the  conveyance.  The  common  law  also,  of  which  the 
statute  is  said  to  be  declarative,  professed  to  protect  only  creditors,  purchasers, 
and  those  having  right.  It  did  not  extend  its  care  to  trespassers,  or  to  persons 
pretending  to  claim  without  right,  or  to  those  who  might  be  caught  in  their  own 
toils.  It  was  moreover  considered,  in  reference  to  those  for  whom  it  professed 
to  give  a  remedy,  too  tender  in  presuming  fraud  from  circumstances,  and  too 
rigid  in  requiring  proof. 

This  was  the  scope  and  extent  of  the  coipmon  law,  and  it  shews  that  the  mis- 
chief to  be  remedied  by  the  statute,  was  the  difficulty  of  proof,  and  the  frauds 
that  might  be  successfully  practised,  on  persons  having  right,  title,  interest, 
debt,  or  demand,  accruing  after  the  conveyance.  Neither  the  condition  of 
strangers,  or  persons  without  right  or  demand,  nor  the  safety  of  the  fraudulent 
grantor,  entered  into  the  consideration  of  the  common  law,  nor  did  their  case 
constitute  any  part  of  the  mischief  to  be  remedied.  Hence  we  may  conclude*, 
that  the  statute  was  intended,  exclusively,  for  the  benefit  of  creditors  and  pur- 
chasers, and  was  made  to  increase  the  facility  of  avoiding  frauds,  on  such  as 
were  creditors  and  purchasers  prior  to  the  conveyance,  and  to  extend  the  relief 
to  those  whose  rights  might  accrue  after  the  conveyance,  consequently  the  in- 
terest of  the  fraudulent  grantor,  and  the  pretences  of  those  who  have  no  right, 
were  not  within  the  mischief,  and  therefore  not  entitled  to  the  remedy. 

It  being  the  duty  of  courts  to  give  such  a  construction  to  statutes  as  will 
suppress  the  mischief,  and  advance  the  remedy,  we  are  constrained  to  say  that 
our  statute,  as  it  applies  to  the  case  before  us,  must  receive  the  same  construc- 
tion as  though  it  had  contained  the  restriction  and  proviso  found  in  those  of 
Elizabeth,  nor  do  we  believe  that  in  so  deciding  we  enlarge  the  rules,  or  ex- 
tend the  license  given  for  the  construction  of  statutes.  Should  a  case  occur  in 
which  the  intention  of  the  legislature  is  doubtful,  the  literal  and  obvious  interpre- 
tauon  of  the  terms  ought  to  be  adhered  to;  but  in  the  case  before  us  the  major- 
ity  of  the  court  entertain  no  doubt.  The  case  of  the  defendant  is  not  within 
the  mischief,  nor  necessarily  within  the  terms  of  the  remedy.  It  being  decided, 
that  the  deed  in  question  is  void  only  as  to  creditors  and  purchasers,  and  the 
defendant  being  neither  a  creditor  nor  a  purchaser,  it  follows  that  she  has  no 
right  to  impeach  it. 

On  the  authority  of  Anderson  v,  Roberts,  (18  John*  515,)  and  the  cases  there 
cited,  we  consider  this  deed  as  voidable,  only  by  the  parties  aggrieved.  It  re- 
mains doubtful  whether  the  creditors  of  Henry  Burgett  will  find  it  necessarv  to 
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contest  it.     Their  debts  may  be  provided  for  in  a  different  way /and  should  thai 
be  the  case,  for  what  purpose  shall  the  deed  be  declared  void?    Shall  the  title 
be  considered  as  remaining  in  the  fraudulent  grantor,  or  in  perpetual  abeyance^ 
or  extinguished,  so  as  to  protect  the  defendant  by  the  mere  circumstance  of  oc- 
cupancy.    On  the  principle  contended  for  we  do  not  see  how  these  consequences 
are  all  to  be  avoided.     If  the  deed  be  4iteraUy  a  nullity,  the  parties  stand  as 
though  it  had  never  been  executed;  the  title  remains  in  Henry  Burgett,  and  he 
may  shew  his  own  fraud  to  avoid  his  deed.  .  If,  on  the  other  hand,  the  title  has 
pa^ed  from  him  without  vesting  in  his  grantee,  and  the  creditors  should  be  oth^ 
erwise  provided  for,  it  is  either  extinguished,  or  in  perpetual  abeyance,  so  that 
no  person  can  question  the  right  of  him  who  may  happen  to  be  in  possession, 
though  without  a  color  of  title.     Such  a  state  of  things,  we  are  confident,  the 
legislature  did  not  design  to  produce — it  was  neither  the  intention  of  their  act, 
nor  was  it  necessary  to  secure  its  object.  The  title  certainly  passed  by  the  deed 
to  the  grantee,  subject  to  the  rights  of  creditors  or  purchasers,  but  not  liable  to 
be  questioned  by  strangers  who  have  no  claim,  and  as  that  was  the  situation  of 
this  defendant,  she  being  neither  a  creditor  nor  a  purchaser,  a  new  trial  must 
be  granted. 

JiiDOB  Hitchcock  dissented. 


CONN  V.  GANO. 

When  a  nou  or  bill  if  made  payable  at  a  certaSn  time  and  pfaut,  no  demand  is  neceoaiy  M 
charge  the  maker  or  acceptor .. 

An  averment  of  such  demand,  though  immaterial,  must  be  proved . 

This  action  was  founded  upon  two  promissory  notes,  in  which  the  defendant^ 
testator  promised  at  a  day  certain  to  pay  a  sum  of  money  to  the  intestate  of  the 
plaintiffs.  The  notes  contained  the  words  ^^negoUaiU  and  payahle  at  the  hatdc 
of  CincinnatiJ*^ 

Each  count  of  the  declaration  oontained  an  averment,  that  the  note  when  due 
«was  presented  at  the  said  bank  of  Cincinnati,  being  then  and  there  due  and  pay. 
able  according  to  the  terms  thereof  for  payment,"  and  alleges  non-payment. 
On  the  trial,  the  plaintl^  offered  no  evidence  of  this  fact,  and  the  defendants  ob. 
jected  that  withowt  proof  of  the  averment  the  plaintiffs  could  not  recover;  but 
the'  court  permitted  the  cause  to  proceed,  reserving  the  point.  A  verdict  was 
found  for  the  plaintiffs,  and  a  motion  made  for  a  new  trial  on  the  ground  of  mis» 
direction.     This  motion  was  reserved  for  decision  here. 

Erfe,  for  the  defendants.     Longxcorth^  contra. 

By  the  Court. 

The  plain  interpretation  of  a  promise  to  pay  a  sum  of  moaey  at  a  certain 
place  upon  a  certain  day,  is,  that  the  person  making  the  promise  will  on  the  day 
be  at  the  place  with  the  money;  if  he  be  not  there,  or  does  not  have  the  money 
there,  he  has  not  performed  his  promise.  The  right  of  the  plaintiff  to  receive 
the  money  does  not  depend  upon  his  making  a  demand.  It  is  absolute  by  the 
very  terms  of  the  promise.    If  the  defendant  is  ready  at  the  time  and  place  to 
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pay  the  money,  and  there  is  no  person  there  to  receive  it,  his  promise  is  not  bro- 
ken; the  duty  to  pay  the  money  remains,  but  no  action  can  be  sustained  to 
recover  it  until  a  subsequent  personal  demand  be  m&de.  This  is  the  plain  justice 
of  the  case,  and  is  in  accordance  with  the  American  decisions,  which  we  prefer 
to  follow.  It  was  therefore  not  necessary  for  the  plaintiffs  to  aver  a  demand  at 
the  place  to  maintain  their  action  on  these  notes. 

They  have,  however,  made  this  averment,  and  though  unnecessary,  it  is  well 
settled,  that  being  made  it  must  be  proved.  In  an  action  against  the  drawer  or 
endorser  of  a  bill,  it  is  not  necessary  to  state  that  the  drawee  accepted  it;  but 
Chitty  says,  if  itt>e  stated,  it  must,  in  an  action  against  the  drawer,  be  proved. 
459.  And  in  page  514  it  is  again  said,  that  whenever  a  particular  presentment 
hoa  been  averred,  it  must  be  proved;  for  this  reason  a  new  trial  must  be  granted. 

Judge  PcASE. 

Iconcur  ih  the  opinion  of  the  court  on  the  first  point,  but  cannot  on  the  second* 
The  averment  that  the  note  was  presented  at  the  bank,  and  payment  de- 
manded, is  decided  to  be  totally  immaterial  as  it  respects  the  plaintiff's  right 
to  recover,  and  also  as  it  respects  the  defence.  The  true  distinction  between  an 
Immaterial  averment  which  it  is  necessary  to  prove,  and  one  which  it  is  not,  I 
consider  to  betfais :  when  the  plaintifT avers  in  his  declaration  a  fact,  the  con- 
rerse  of  which  beitig  pleaded  or  proved  by  th^  defendant  would  be  a  defence  to 
the  action,  then  the  averment  ought  to  be  proved.  But  if  the  fact  averred  be 
every  way  immaterial — ^if  it  form  no  part  of  the  plaintiff's  right  to  recover,  and 
if  the  contrary  would  constitute  no  defence  to  the  action,  then  it  would  be  not 
oaly  useless  to  prove  it,  but  would'  be  an  uAnecessary  waste  of  time  and  money, 
and  a  trifling  with  the  administration  of  justice. 

Such  is  the  averment  in  this  case;  and  when  no  other  reason  can  be  assigned 
lor  requiring  the  proof  of  an  immaterial  fact,  but  that  it  is  averred^  I  consider 
the  reason  insufficient.  If  the  fact  that  it  U^averred.  be  a  sufficient  reason  in 
this  case,  why  not  extend  it  to  all  others  ?  The  common  averment  in  a  declara- 
tion  in  slander,  that  the  plaintiff  hath  always  sustained  a  good  character,  is 
really  of  more  materiality  than  this;  because  under  the  general  issue,  and  even 
«pon  default,  the  defendant  may  prove  the  contrary  for  the  purpose  of  lessening 
the  dcunages,  which,  so  far,  is  a  partial  defence;  but  no  lawyer  will  pretend  that 
this  averment  of  good  character  must  be  proved  to  sustain  the  action.  If  the 
averment  be  wholly  immaterial,  it  is  my  opinion  that  it- need  not  be  proved,  and 
I  would  overrule  any  authority  to  the  contrary. 


SAUNDERS  V.  POPE. 

It  if  not  necvMary  to  conttitute  «  good  coimdemtion  for  «n  Uiumpsit,.that  the  party  making  the 
pKomite  ibould  receive  any  actual  value  or  benefit  from  the  party  to  whom  the  promite  ii  made,  if 
ill  cQQiequence  of  the  tiaaaaetion  a  Ion  hat  been  niitaioed  by  luch  party. 

The  delivery  of  a  pledge  to  a  third  person  not  authoriied  to  receive  it,  if  a  good  consideration  fo( 
an  asflompftt.    - 

This  was  an  action  on  the  case,  in  which  the  jury  found  a  verdict  for  the 
plaintiff,  upon  the  first  count  in  the  declaration^  and  assessed  his  dama^^es  to  30(^ 
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dollars,  a  motion  was  made  to  arrest  the  judgment^  and  its  deterroinati(Hi  ad^ 
joumed  to  this  court,  by  the  Supreme  Court  sitting  in  Hamilton  county. 

The  first  count  in  tlic  declaration  states  in  substance,  that  on  the  5th  May^ 
1818,  one  Nathaniel  Pope,  was  indebted  to  the  plaintiff,  500  dollars,  and  deliv-. 
ered  to  the  plaintiff  a  pleasure  carriage  in  part,  and  directed  and  authorized  the 
plaintiff  to  sell  the  same  to  any  person  for  a  sum  not  less  than  300  dollars,  and 
to  receive  and  apply  the  moneys  to  the  plaintiff's  own  use.  That  on  the  1st 
May,  1822,  J.  W.  Pope,  the  defendant,  in  consideration,  that  the  plaintiff  would 
dehver  to  him  the  carriage,  promised  to  pay  him  300  dollars,  when  thereto  af.. 
terwards  requested;  and  avers  a  deUvery  confiding  in  this  promise. 

Hammondj,  ia  support  of  the  motion.     Guilford^  contra. 
By  the  Court. 

It  is  not  necessciry  to  constitute  a  good  consideration  for  an  assumpsit  that  the. 
party  making  the  promise  should  receive  any  actual  value  or  benefit  from  the 
party  to  whom  the  promise  is  made,  if,  in  consequence  of  the  transaction,  a  loss 
has  been  sustained  by  such  party;  this  has  long  .been  settled. 

In  this  case  the  plaintiff  parted  with  his  pledge,  by  which  ho  lost  a  security  for 
so  much  of  his  debt,  and  also  rendered  himself  liable  to  N.  Pope,  the  owner, 
for  the  value  of  it.  This  prejudice  to  him,  incurred  at  the  request,  and  upon 
the  promise  of  the  defendant,  constitutes  a  good  consideration  to  sustain  an  ac* 
tion  of  assumpsit.  It  is  of  no  importance  that  the  defendant  could  gain  no  ad. 
vantage  from  the  contract;  he  took  that  risk  upon  himself;  and  the  fact  does  not 
render  the  contract  nudum  pactum.  The  motion  must  be  overruled,  and  judg.. 
ment  rendered  for  the  plaintiff. 


HUNT  ET  AL.  r.  FREEMAN. 


A  court  of  equity  vill  carry  into  efTact  the  inlcniion  of  the  parlies,  wbeie  by  fraud  or  mistake,^ 
•och  intention  is  not  einbodi«d  in  a  written  agreement. 

Where  there  is  no  court  of  equity,  and  the  prirties  do  that  which  a  court  of  chaucery  would  dl* 
rect  to  be  done,  a  court  of  Law  will  sustain  what  ha   1 1  us  been  done. 

THIS  was  a  bill  in  chancery,  prosecuted  by  the  complainants,  to  obtain  a 
decree  quieting  their  possossion  of  section  35,.  township  4  east,  2d  entire  range 
in  Symmes'  purchase,  and  to  enjoin  perpetually  execution  upon  a  judgment 
in  ejectment  recovered  against  them  in  the  supreme  court  of  Warren  county, 
from  which  court  the  cause  was  adjourned  for  decision  here. 

The  material  facts  charged  in  the  bill  were  as  follows:  On  the  16th  of  July, 
1789 ,  Clarkson  Freeman,  under  whom  both  parties  claim,  made  a  contract  with 
J.  C.^Symmes  to  purchase  of  him  eight  sections,  of  land  specifically  described, 
one  of  which  is  the  land  in  dispute. 

In  January,  1790,  Freeman  agreed  with  Elias  Boudinot  for  the  purchase  ot 

six  land  warrants,  for  a  section  of  land  each,  and  agreed,  upon   certain  terms 

and  conditions,  to  locate  them  in  Boudinot's   name  upon  six  pf  the   sections 

purchased  of  Symmes.     The  warrants  were  numbered  235,  6,  7,  8,  9,  4(^. 

'  On  the  22d  of  May,  1790,  three  of  these  warrants,  numbered  237^    288,  239, 


1:  HAMMOND,  49a.  2ia 

were  locatedupon  three  of  the  sections  as  agreed  upon;  the  warrant  239  being 
located  upon  section  35,  the  land  in  dispute. 

In  the  year   1792,  Clarkson  Freeman,  being  in  prison  in  New  Jersey,  for. 
a  judgment  for  a  -large  sum  of  money,  escaped,  and.  in  the  October  of  the 
same  year  ho  made  a  power  of  attorney  to,  his.  brother,  Ezra  Freeman,  author, 
iztng  him  to  dispose  of  the  lands  held  upon  the  siac  warrants  purchased  from 
Boudinot. 

The  judgment  creditor  ot  Clarkson  Freeman  prosecuted*  a  suit  against  the^ 
sheriff  for  the  escape  of  Freeman,  when,  for  the  purpose  of  indemnifying  the 
sherifT,  on  the  7th  of  December,  1795,  an  agreement  was  entered  into  b6>tw;een 
Clarkson  Freeman,  by  his  attorney,  Ezra  Freeman,  Ellas  Boudinot,  and  Aaron 
Ogden.  By  this  agreement  the  interest  of  Clarkson  Freeman  in  three  of  the 
sections  of  land,  held  upon  the  warrants  purchased  of  Boudinot,  was  pledged 
in  trust  to  Aaron  Ogden  as  trustee,  to  be  sold  at  certain  times  and  up<Mi  certain 
terms  and  conditions,  to  raise  the  money  recovered  against  the  shetifi.  The  . 
entries  being  made  in  the  name  of  Boudinot,  he  covenants  to  convey  the  legal 
title  to  Ogden  should  a  sale  be  required,  and  Freeman  covenants  that  if  pay* 
ments  are  not  made  this  shall  be  done.  In  this  covenant  the  lands  subjected  to 
the  trust  are  described  only  by  the  number  of  the  warrants  supposed  to  be  loca* 
ted  upon  them,  which  are  specified  as  numbers  235,  236,  237,  neither  o( 
which  is  located  on  the  section  35  now  indisputc* 

Immediately  afler  the  completion  of  this  arrangement,  the  complainants,  Hunt 
and  Phillips,  purchased  the  judgment  against  the  sheriff,  and  on  the  17th  of  May, 
1798,  released  it  as  against  the  sheriff  upon  receiving  from  the  trustee  a  dee(| 
declaring  the  trust. 

In  September,  1796,  the  complainants  received  from  Symmes  a  deed  for  sec- 
tion 34,  covered  by  warrant  237,  for  the  first  instalment  which  was  not  then  due. 
This  deed  was  made  with  the  assent  of  Freeman. 

The  second  instalment  fell  due  December  8th,  1797;  it  was  not  paid,  and  no 
measures  were  taken  to  execute  the  trust  with  respect  to  it.  It  remained  un- 
paid,  and  on  the  5th  of  November,  1798,  Symmca  conveyed  to  Boudinot  the 
sections  34  and  35,  neither  of  them  located  upon  the  warrants  described  in  the 
trust  agreement;  and  on  the  5th  of  December  following,  Boudinot  conveyed 
these  two  sections  to  Ogden,  under  the  contract  of  trust,  to  be  sold  to  raise  the 
remaining  instalments,  the  latter  of  which  would  fall  due  December  8,  following. 
On  the  8th  of  January  following,  Ogden,  in  execution  of  the  trust,  sold  the  two 
sections  of  land  to  the  complainants.  Upon  this  title  the  complainants  rested 
their  claim. 

The  defendant  claimed  under  a^conveyance  duly  executed  from  Symmes  to 
Clarkson  Freeman,  in  September,  1796,  for  the  section  35,  and  a  deed  from  C. 
Freeman  to  himself,  dated  February  5th,  1799. 

The  bill  charged  that  it  was  the  intention  of  the  parties  to  cover  and  secure  ^ 
such  sections  as  had  been  located,  let  tlicm  be  covered  by  any  number  of  the' 
warrants,  provided  there  were  not  other  sections  located  more  correctly  answer, 
ing  the  description.  It  also  charged  that.  Ezra  Freeman  gave  assurance  at  the 
time  the  trust  agreement  was  made,  that  all  the  warrants  were  regularly  located; 
but  that  in  fact  threo.qnly  of  the  six  w:arrant8.  were  loc.ated|  and  that  th<^.othe^ 
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diree  never  were  located.    The  three  located  warrants  covered  the  three  recK 
tioDS  sold,  including  that  in  dispute. 

The  principal  facts  stated  in  the  bill  were  admitted  in  the  answer.  It  was  si- 
lent as  to  the  allegation  that  Ezra  Freeman  represented  all'  the  warrants  as  lo» 
cated,  and  it  averred  that  each  of  the  six  warrants  was  located,  and  described 
the  land  upon  which  the  location  was  made.  It  claimed  to  be  a  purchase  for 
valuable  consideration,  but  did  not  deny  notice.  ^ 

Aabon  Oodbn  testified  that  Ezra  Freeman  informed  him  that  the  warrants 
were  all  located,  and  that  the  trust  contract  was  entered  into  under  that  opinion. 
That  land,  and  not  flpjating  warrants,  was  understood  to  be  the  subject  of  the- 
contract* 

Jon.  Dattok  testified  that  Ezra  Freeman  and  A.  Ogden  requested  him  to 
value  the  lands.  That  he  understood  from  Ezra  Freeman  that  the  warrants 
were  all  located,  and  made  the  valuation  upon  that  impression. 

It  was  in  full  proof  that  two  of  the  warrants  named  in  the  trust  agreement, 
numbers  285,  and  236,  were  not  located  at  the  time  that  agreement  was  made. 
The  sections  upon  which  the  answer  alleged  they  were  located,  were  not  of  the 
number  sold  to  Freeman,  upon  which  he  contracted  with  Boudioot  to  locate 
them;  and  besides  this  the  same  section  had  been  conveyed  by  Symmes  to  Bou- 
dinot,  before  these  warrants  were  located  upon  them.  The  time  of  the  location 
of  the  other  warrant  was  not  explained,  nor  was  it  certain  that  it  had  been  loca* 
te<}.  The  section  named  in  the  answer  as  covered  by  it,  was  not  (me  of  the 
number  sold  by  Symmes  to  Freeman,  and  referred  to  in  the  agreement  to  Bou* 
dinot. 

Two  witnesses  testified,  that  so  early  as  1796  they  heard  the  defendant  state,^ 
that  he  knew  the  complainants  had  a  mortgage  on  the  land  in  dispute. 

Este^  for  the  complainant.    Hammandj  contra. 

By  ihe  Court. 

There  is  no  doubt  but  that  it  was  the  intention  of  the  parties  to  the  contract 
creating  the  trust,  upon  which  the  complainants  found  their  title,  to  subject 
lands  and  not  floating  warrants.  This  is  manifest  from  the  whole  testimony, 
and  the  reason  why  the  numbers  of  the  warrants  was  adopted  by  way  of  des- 
cription, is  obvious.  Freeman  had  agreed  to  locate  the  warrants  upon  six  out 
of  eight  specified  sections.  Proceeding  ppon  the  ground  that  all  the  warrants 
were  located,  but  the  parties  not  being  informed  of  tlie  six  sections  they  covered, 
this  mode  of  description  wcs  the  best  within  their  reach.  If  the  warrants  had 
been  all  located  as  Ezra  Freeman  asserted,  the  description  would  have  been 
sufficient.  That  it  was  defective,  is  to  be  attributed  to  the  mistake  or  the  fraud 
of  Ezra  Freeman,  and  is  in  no  respect  the  fault  of  the  other  parties. 

The  intention  of  the  parties  to  describe  particular  and  distinct  tracts  of  land 
was  not  carried  into  effect  by  the  writing  executed  between  them  in  consequence 
of  a  common  mistake.  The  defendant  cannot  ask  to  place  the  case  upoa 
fairer  ground  than  this,  because  if  Ezra  Freeman  was  not  mistaken,  when  he 
assured  the  parties  that  all  the  warrants  were  located,  he  was  guilty  of  niisrep« 
resentation  and  fraud,  which  is  a  more  unfavorable  view  than  attributing  it  to  a. 
cpovnon  mistakct 
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The  mistake  was  that  three  only  of  the  six  warrants  WQre  located,  and  of 
these  three,  one  only  of  those  upon  which  the  trust  was  given:  the  other  two 
were  still  unappropriated.  It  is  not  to  he  doubted  that  upon  the  discovery  of 
this  fact,  a  court  of  equity  would  have  charged  the  trust  upon  the  three  located 
sections,  because  in  doing  so,  they  would  do  nothing  but  perfect  the  original 
object  and  intention  ot  the  parties.  It  would  be  but  correcting  the  mistake  into 
which  the  parties  fell  from  a  deficiency  of  correct  information  at  the  time  the 
contract  was  executed  between  them. 

When  this  matter  was  transacted  there  was  no  court  of  chancery  in  this 
country  where  the  lands  lie  to  take  cognizance  of  the  case.  And  if  there  was 
a  court  of  chancery  in  New  Jersey,  neither  the  party  nor  the  subject  was 
within  its  jurisdiction,  the  parties  therefore  could  only  proceed  to  do  that  which 
a  court  of  chancery  would  direct  to  be  done,  and  when  the  rights  of  the  parties 
were  thus  fixed,  rely  upon  a  court  of  law  to  sustain  them. 

As  the  property  upon  which  this  trust  was  created,  was  circumstanced,  the 
parties  did  not  require  the  aid  of  a  court  of  chancery,  and  this  aid  could  at  no 
time  have  become  necessary  had  not  Clarkson  Freeman  obtained  a  deed  from 
Symmes  in  violation  of  the  original  agreement  with  Boudinot.     By  that  agree 
ment  the  control  of  the  legal  title  to  the  whole  six  warrants,  or  the  lands  they 
covered  remained  in  Boudinot  to  be  transferred  to  Freeman  upon  the  perform^ 
ance  of  certain  acts.    Boudinot  having  a  right  to  control  the  title  to  the  whole, 
bad  covenanted  to  convey  three,  that  they  might  be  subjected  to  a  particular 
trust.     It  rested  with  him  to  carry  the  intention  of  all  concerned,  in  the  trust 
agreement,  into  effect,  by  conveying  any  of  the  sections  located,  in  the  execu- 
tion of  the. trust,  when  it  was  ascertained  that  those  designated  were  not  appro, 
priated.     It  was  his  duty  to  retain  his  control  over  three  sections  of  the  land,  if 
there  were  so  many  secured,  to  satisfy  the  trust.     In  the  actual  case  a  court  of 
chancery  would  have  enjoined  him  from  parting  with  this  control,  had  he 
attempted  to  do  it.     He  might  properly,  notwithstimding  the  mistake  in  the 
description,  have  conveyed  the  three  located  sections  to  Ogden,  and  it  would 
have  been  a  good  execution  of  the  trust  agreement  on  his  part.     No  court  of 
chancery,  upon  the  application  of  Freeman,  would  have  interfered,  upon  the 
case  as  it  stood,  to  restrain  Boudinot  from  thus  proceeding;  and  such  a  proceed- 
ing must  have  been  subsequently  sanctioned  by  a  court  of  law. 

When  Clarkson  Freeman  obtained  the  conveyance  from  Symmes  for  section 
85,  he  knew  that  it  was  one  of  the  three  located  sections,  which  his  agent  had 
agreed  should  be  subjected  to  the  trust.  He  knew  there  was  no  other  land 
upon  which  the  trust  agreement  could  operate,  and  it  was  a  fraud  upon  that 
agreement  to  take  the  legal  title  to  himself  so  as  to  exclude  the  agreement  from 
operating  upon  it.  It  was  also  a  fraud  upon  Boudinot,  in  whom,  by  Freeman'is 
own  contract,  the  control  of  the  legal  title  was  to  remain.  By  this  fraud,  as 
against  those  upon  whom  it  was  practised,  Clarkson  Freeman  acquired  no  bene- 
ficial interest.  The  title  passed  to  him,  but  the  subject  remained  fiable  to  the 
control  of  Boudinot,  under  both  the  original  and  trust  contracts.  And  it  was 
competent  for  Boudinot,  in  the  execution  of  the  trust,  to  enaUe  Ogden  to  sell 
the  actual  ownership,  though  not  the  naked  legal  title  to  the  land.  And  in  a 
country  where  there  was  no  court  of  chanceryi  ajcourt  of  law  would  enforce 
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tiie  validity  of  the  sale,  by  givitig*the  purchaser  'the  possession,  and  regarding 
the  beneficial  ownership  as  superior  to  the  naked  legal  title. 

It  is  the  opinion  of  the  court  that  the  trust  attached  upon  the  three  located 
sections  at  the  moment  of  executing  the  trust  contract,  and  that  the  power  to 
execute  this  trust  was  not  defeated,  or  in  any  degree  impaired  by  the  convey- 
ance of  Symmes  to  Clurkson  Freeman,  whicb,  in  respect  to  the  trust,  was 
fraudulent  and  void.  Tlie  trust  was  well  performed  according  to  law,  at  the 
time,  and  the  purchtiscrs  at  th(^  trust  sale  became  the  owners  of  the  land.  They 
are  Vrt'.ll  entitled  to  tiit;  jioS.->..*.sit>u,  and  also  to  have  the  legal  title  united  with 
that  poswctjoiou;  such  aa  it  exists  in  the  hands  of  Freeman — a  perpetual  mjunc- 
tion  uxid  a  conveyance  is  decreed. 

JujDGK  BuBN£T,  havLQg  bccn  at  one  time  counsel  for  Hunt,  and  Phillips,  did 
-not  sit  in  this  cause. 


HOUGH  V.  YOUNG. 


The  plain  ilff  cannot  support  bis  action  by  proof  contradicting  ihe  ax^ctiuckiis  in  hisowndeo 
laration. 

A  day  may  be  made  material  by  averments. 

Where  an  endorsed  note  is  left  by  the  holder  with  a  cashier  of  a  bank  for  collection,  and  th« 
cashier  neglects  to  taite  the  proper  steps  to  chaiige  the  endorser,  in  n  suit  against  him  by  the  bllder 
th«  damages  are  merely  nominal,  unless  the  plaintiff  prove  the  maker  insolvent. 

^This  was  an  action  on  the  case  against  the  defendant,  who  was  cashier  of 
the  Zanesville  Canal  Bank.  Its  object  was  to  charge  the  defendant  for  hcgli- 
gence  in  so  protestiliig  a  note  lefl  with  him  for  collection,  and  to  take  the  steps 
necessary  to  charge  the  endorser,  that  the  endorser  was  not  charged. 

The  caMse  was  tried  before  the  Supreme  court  of  Muskingum  county,  and  a 
verdict  given  for  the  full  amount  of  the  note.  At  the  trial  the  court  instructed 
the  jury  that  "the  plaintiff  was  entitled  to  recover,  and  that  there  being  no 
evidence  of  the  ability  or  inability  of  the  maker  of  the  note,  nor  any  other 
evidence  to  show  the  extent  of  the  plaintiff's  injury,  the  jury,  in  estimating  the 
damages,  must  exercise  a  sound  discretion,  and  be  guided  by  such  light  as  they 
had  upon  the  subject." 

A  motion  was  made  for  a  new  trial  on  the  ground  of  mis-direction,  and  the 
decision  reserved  for  this  court. 

It  was  proved  at  the  trial,  that  an  agent  from  the  plaintiff  handed  the  note  to 
the  defendant,  as  cashier  of  the  Canal  Bank,  requesting  him  to  have  the  same 
note  legally  protested;  that  the  defendant  took  the  note,  and  afterwards  informed 
the  same  agent  that  the  note  was  protested.  It  was  also  in  proof,  that  the 
defendan^ook  the  note  to  the  notary  public  on  the  second  day  of  August,  1819, 
with  the  words  ^^Jtily  30,  August  2,"  endorsed  upon  it,  and  informed  him  there 
were  no  funds  in  the  bank  to  meet  the  note.  The  notary  immediately  protested 
the  note,  gave  notice  to  the  endorser,  and  returned  the  note  to  the  defendant  the 
same  evening,  or  the  next  morning. 

The  note  was  dated  the  2nd  day  of  May,  1819,  payable  sixty  days  from  the 
Ist  day  of  June,  in  the  same  year. 

CcLBBHTsoK  and  Goddabd,  in  support  of  the  motion,  made  two  points 

1.  That  upon  the  proof  the  action  was  not  maintainable. 
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Herrick  and  StilluM,  contra. 

By  the  Court. 

The  declaration  states  that  the  note  in  question  was  dated  the  20th  day  of 
May,  1819,  and  was  payable  sixty  days  from  the  first  day^of  June  in  the  same 
year.  It  also  avers  that  the  defendant,  on  the  3d  day  of  August,  1819,  pro- 
ceeded  to  make  the  demand,  and  give  the  notice  of  non-payment  necessary  to 
charge  the  endorsers:  but  did  these  so  negligently  that  the  endorsers  were  not 
charged.  At  the  trial  the  negligence  proved  and  relied  upon  was,  that  the  de- 
mand and  notice  were  made  upon  the  2d  day  of  August,  which  being  the  day 
before  the  last  day  of  grace  was  inoperative.  The  proof  is  in  contradiction  to 
the  declaration  which  avers  a  demand  and  notice  on  the  right  day.  This  be- 
ing the  material  point  of  the  whole  case,  it  was  certainly  not  competent  forthe 
plaintiff  to  sustain  his  action  by  proof  so  essentially  variant  from  his  allegations 
— ^though  in  personal  actions  generally  the  day  is  immaterial,  it  may  neverthe- 
less be  made  material  by  the  pleadings.  And  such  is  the  case  here;  the  declar- 
ation gave  no  notice  that  the  ncifligence  complained  of  referred  to  the  day  of 
giving  the  notice.  Tne  defendant  could  not  come  prepared  to  repel  that  which 
the  plaintiff  averred;  yet  this  he  must  do,  if,  upon  the  proof  offered,  the  plain- 
tiff could  recover.  The  instruction  of  the  court,  that  the  plaintiff  ought  to 
have  a  verdict,  was  therefore  incorrect.  It  is  unnecessary  to  decide  upon  the 
principal  ground  of  liability. 

The  rule  laid  down  for  assessing  damages  was  also  incorrect.  If  the  draw* 
er  of  the  note  is  solvent,  the  plaintiff  may  yet  recover  from  him  the  amount. 
This  right  is  not  afiected  by  a  recovery  here.  In  that  event  this  defendant  is 
only  answerable  to  the  plaintiff  for  the  .expense  incurred  in  taking  measures  to 
charge  the  endorsers,  and  for  disappointment  in  that  particular..  To  charge 
him  with  the  whole  amount  of  the  note  the  plaintiff  ought  to  have  produced 
proof,  that  the  maker  was  insolvent.  In  the  absence  of  this,  and  all  other  proof, 
he  could  only  recover  nominal  damages.     New  trial  granted. 


WILES  ET  AL.  v.  BAYLOR. 


Where  lands  are  decieed  by  a  court  of  chancery  to  be  sold  absolutely  they  must  be  valued  ai  upon 
ciecutioDt  at  Law. 

This  was  a  writ  of  error  to  the  common  pleas  of  Brown  county.  The  case 
was  as  follows.  Baylor,  the  defendant,  in  error,  sold  a  tract  of  land  to  the 
plaintiff  in  error,  and  retained  the  title  in  his  own  hands,  until  the  purchase 
money  should  be  paid.  The  purchasers  failing  to  pay,  he  prosecuted  a  suit  in 
equity  to  have  the  land  sold  for  the  purchase  money  due.  The  court  decreed 
a  sale,  and  that  Baylor  the  vendor  should  convey  the  legal  title  to  the  pur- 
chaser under  such  sale.  The  decree  did  not  require  the  land  to  be  valued  and 
flokl  for  a  proportion  of  its  valuation:  but  directed  a  sale  without  regard  to  valu- 
ation.    Upon  this  ground  the  writ  of  error  was  brought  to  reverse  the  decree. 

23 
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Brush  and  Fiixgerald^  for  plaintiffs  in  error.     CoUins,  contra. 
By  the  Coukt. 

The  decree,  in  tliis  case,  directs  the  interest  of  both  vendor  and  vendee  to 
be  sold,  and  the  complete  legal  title  to  oe  perfected  in  the  purchaser  at  such 
sale.  The  policy  of  requiring  lands  sold  under  execution  for  debt,  to  be  valued, 
pervades  the  legislation  of  the  state,  and  has  prevailed  for  many  years.  In 
directing  a  sale  of  real  estate,  especially  where  the  legal  title  is  to  pass,  a  court 
df  chancery  is  not  at  liberty  to  adopt  a  different  policy.  This  court  have 
determined  that  mortgaged  premises  sold  under  a  decree  in  chancery  to  raise 
the  money  due  on  the  mortgage,  must  be  valued,  and  sell  for  a  proportion  of 
the  valuation.  The  same  reason  applies  to  this  case.  The  decree  is  errone- 
ouSy  in  not  directing  a  valuation,  and  for  that  cause  must  be  reversed. 


EMERICK  V.  ARMSTRONG  ET  AL 

In  A  joiDt  action  against  several  defendants,  one  may  appeal  the  whole  cause,  by  giying  the  bond 

required  by  law. 

An  executor  or  administrator  in  a  joint  suit  can  appeal  the  cause  as  well  as  to  himself  as  to  his  co- 

dtfendante  without  giving  any  security. 

A  court  will  never  investigate  the  right  of  parties  settled  by  themselves,  except  upon  suggestion  bf 
fraud  or  imposition. 

This  was  a  bill  in  chancery  prosecuted  by  the  complainant  against  Armstrong 
and  Grandin,  survivors  of  John  H.  Piatt,  deceased,  his  heirs  and  administrators, 
and  the  admininistrators  of  A.  H.  Ernst,  dec'd.  While  the  suit  was  pending  in 
the  Common  Pleas,  the  subject  of  it  was  adjusted  between  the  parties:  but  they 
could  not  agree  who  should  pay  the  costs.  They  thereupon  entered  into  a  writ- 
ten agreement,  to  submit  the  question  of  costs  to  be  decided  by  the  court  of  Com- 
mon Pleas,  as  though  no  adjustment  had  been  made,  and  upon  hearing,  the  court 
of  Common  Pleas  decreed  costs  against  the  defendants.  From  this  decree  the 
defendants  appealed:  but  gave  no  bond.  The  administrators  of  Piatt  and  Ernst 
contending  that  they  had  a  right  to  appeal,  under  the  law,  without  giving  securi- 
ty. A  motion  w^as  made  in  the  Supreme  court  to  quash  the  appeal,  and  the  de. 
cision  of  this  motion  as  well  as  the  final  hearing  of  the  case  was  adjourned  to 
this  court. 

J^.  WrigUy  for  the  complainant.    Piatt^  contra. 

■ 

By  ih^  CouBT. 

• 

The  first  question  to  be  decided  in  this  case  is,  whether  an  administrator  can* 
by  appealing,  take  up  the  case  as  to  his  co-defendajits,  without  any  bond  being 
given  upon  the  appeal.  Many  reasons  may  be  urged,  with  about  equal  force, 
upon  both  sides  of  this  question. 

There  are  some  cases  in  which  one  of  several  co-defendants  may  appeal  the 
cause  separately  without  affecting  the  others.  This  may  be  done  where  the  ac. 
tion  is  in  its  nature  joint  and  several.  In  an  action  of  trespass,  tried  in  the  Su- 
preme court  ot  Warren  county,  against  two  defendants,  one  was  acquitted  and  the 
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other  found  guilty  by  the  jury.  The  court  decided  that  the  defendant  convicted 
had  a  right  to  appeal  without  his  co-defendant;  and  that  the  plaintiff,  if  he  wish- 
ed to  keep  both  parties  in  court,  could  do  it  by  appealing  himself. 

But  where  the  action  is  joint,  the  def.  udauts  must  stand  or  fall  together,  and  the 
question  presents  more  difficulty. 

It  may  be  said,  shall  one  defendant,  who  is  satisfied  with  the  judgment,  be  com- 
pelled to  follow  his  co-defendant  to  the  Supreme  court  where  additional  costs 
may  be  awarded,  and  higher  damages?  And  this  in  a  case  where  the  defendant 
who  appeals  is  irresponsible,  and  that  very  irresponsibility  a  strong  inducement 
to  indulge  a  litigious  disposition  in  the  security  of  having  nothing  to  lose?  In 
this  there  would  be  great  injustice. 

On  the  other  side  it  may  be  asked,  shall  the  only  responsible  defendant,  and 
upon  whom  the  whole  burthen  rests,  be  deprived  of  his  appeal,  where  he  thinks 
justice  has  not  been  done  him,  because  his  co-defendant,  secure  in  his  poverty, 
will  not  unite  in  consummating  the  appeal?  This  result  would  at  least  be  equal- 
ly unjust.  The  question,  therefore,  must  be  decided  without  reference  to  the 
inconvenience  of  either  view  of  it,  and  upon  the  naked  matter  of  right  and  pow- 
er under  the  statute. 

The  provision  of  the  law  is,  that  in  civil  cases  an  appeal  shall  be  allowed  of 
course  from  any  judgement  or  decree.  The  mode  is  prescribed  in  which  the 
party  wishing  to  appeal  shall  consummate  it.  One  defendant  can  give  notice, 
and  if  he  can  give  the  bond  the  law  requires,  he  can  perfect  the  appeal.  No 
act  is  required  calling  for  the  joint  agency  of  all  the  defendants;  but  the  whole 
power  of  appealing  the  cause  is  given  to  any  party  who  desires  to  exercise  it. 
To  require  the  concurrence  of  all  the  defendants  in  consummating  an  appeal, 
would  be  to  give  the  statute  an  interpretation  not  warranted  by  its  terms,  nor  by 
its  general  object  and  spirit.  The  court  are  consequently  of  opinion,  that  in  a 
joint  action  one  defendant  or  one  plaintiff  can  appeal  the  whole  cause  by  giving 
the  notice  and  Uie  bond  required  by  law. 

The  law  regulating  this  rightrof  appeal  directs,  that  in  general  cases  the  ap. 
pellant  shall  give  a  bond;  but  with  respect  to  executors  and  administrators 
the  right  of  appeal  is  given  upon  different  terms;  no  bond  is  required,  and  it  is 
sufficient  for  an  executor  or  administrator  to  give  notice  and  docket  the  appeal 
in  the  Supreme  court.  As  (me  defendant  can  consummate  an  appeal  of  the  whole 
case  by  doing  what  the  law  requires  in  giving  the  bond,  so,  by  the  same  rule,  an 
executor  or  administrator,  by  doing  what  the  law  requires  of  him,  can  perfect 
an  appeal  of  the  cause,  not  only  for  himself,  but  for  his  co-defendants,  m  all  cas- 
es  where  the  interest  is  joint,  and  where  an  appeal  as  to  one  must  be  an  appeal 
as  to  all.  This  must  be  the  rule,  other  vrise  the  administrator  cannot  use  the  priviw 
lege  of  Ippeal  without  subjecting  himself  to  a  responsibility  not  imposed  by  law. 
Against  this  rule  it  is  objected,  that  it  permits  the  privilege  given  to  executors 
and  adraiiustrators  alone,  to  be  enjoyed  by  others  for  whom  it  was  not  intended, 
and  thus  prejudices  the  plaintiff's  right  to  have  security  upon  the  appeal.  Thi» 
is  true;  but  the  absolute  right  of  the  administrator  to  appeal,  without  giving  se. 
curity  *  is  as  clear  and  as  strong  as  the  absolute  right  of  the  plaintiff  to  have  secu- 
Tity  fn)m  the  co-defendant,  and  it  is  certainly  the  policy  of  our  laws,  that,  in  this 
collision,  the  right  of  the  administrator  should  prevail. 
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The  exemption  is  secured  to  him  that  he  may  proceed  with  confidence  in  pro- 
tecting the  interests  committed  to  him;  for  were  his  duty  to  be  connected  with 
his  personal  responsibility,  the  feelings  of  self-interest  might  prevail  so  far  that 
the  administrator  would  regard  rather  his  own  safety  than  the  interest  under  his 
direction.  Require  an  executor  or  administrator  to  give  security  upon  an  ap- 
peal, and  you  require  him  to  hazard  his  own  estate;  for,  as  the  law  now  stands, 
he  would  be  personnally  liable  to  indemnify  the  security  in  case  of  loss.  Impose 
this  responsibility  upon  an  executor  or  administrator,  and  its  natural  conse- 
quence would  be  to  induce,  at  least  incases  of  difficulty,  an  abandonment  of  the 
interests  he  represents  and  should  protect.  It  is  obviously  of  much  more  public 
importance  that  the  estates  of  deceased  persons  should  be  faithfully  administered, 
than  that  an  individual,  setting  up  a  claim  against  such  estate,  should  fail  to  ob- 
tain an  additional  security  for  his  claim  in  the  progress  of  Htigation.  For  it 
must  be  remembered,  that  in  allowing  the  appeal  to  be  perfected,  without  the 
bond  and  security,  the  complainant  loses  nothing  that  he  ever  possessed;  and  in 
respect  to  the  right  so  confidently  asserted  to  be  an  absolute  one,  it  is,  in  fact,  a 
decision  that  upon  a  just  construction  of  the  whole  statute,  no  such  right  is,  in 
the  particular  case,  secured  to  him.     The  appeal  must  be  sustained. 

The  merits  of  the  case  are  easily  disposed  of.  The  parties  have  settled  the 
subject  of  controversy,  and  by  written  agreement  referred  the  question  of  costs 
to  the  court  of  Common  Pleas,  to  be  decided  upon  the  point  whether  the  complain- 
ant's bill  could  be  sustained;  and  if  sustained,  to  tax  the  costs  against  the  defen- 
dants, otherwise  against  the  complainant.  This  point  the  court  of  Common  Pleas 
decided  in  favor  of  the  complainant;  and  thus  the  whole  cause  is  disposed  of  un- 
der the  agreement  of  the  parties  by  the  umpire  to  whom  they  referred  it.  No- 
thing is  left  for  this  court  to  do,  but  decree  the  costs  to  the  complainant,  confor- 
mable to  this  agreement?  This  court  never  investigates  the  rights  of  parties  set- 
tled by  themselves,  except  upon  suggestion  of  fraud  or  imposition. 
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When  an  admiDittntor  makei  a  Toid  sale  of  the  lands  of  the  intestate,  and  receivet  the  purchate 
noney  and  afterwards  the  hoiis  recover  the  land,  equity  will  not  compel  them  to  refund  the  pu'Cjaaa 

money. 

But  in  f  uch  case,  the  taxes  paid  by  the  purchaser  shall  be  refunded  with  interest  and  expenses  of 
making  the  payment,  where  the  heirs  came  into  equity  to  disencumber  the  title. 

In  the  year  1792,  the  state  of  Connecticut,  then  claiming  certain  lands  situ. 
ate  within  that  tract  of  country  in  the  now  state  of  Ohio  called  the  Connecticut 
Western  Reserve,  granted  500,000  acres,  by  particular  description,  to  certain 
individuals  to  remunerate  them  for  suffering  during  the  revolutionary  war. — 
This  tract  of  country  received  the  name  of  the  fire  lands.  At  the  time  of  this 
grant  the  Indian  title  was  not  extinguished. 

AfVer  the  grant,  and  while  the  land  was  subject  to  the  jurisdiction  of  Con. 
ne(5ticut  as  claimed  by  her,  the  legislature  of  that  state  incorporated  the 
proprietors  of  the  land  who  were  residents  of  Connecticut,  and  empowered 
Wrtihem  to  do  various  acts  for  the  preservation  of  the  property,  and  the  extin* 
imishment  of  the  Indian  tide,  and  among  other  matters,  empowered  them  to 
jsssess  a  tax  upon  the  land  to  raise  funds  for  its  preservation. 
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On  the  30th  of  May,  1800,  the  governor  of  Connecticut,  in  virtue  of  an  act 
of  Congress,  and  of  an  act  of  the  legislature  of  Connecticut,  ceded  to  the 
United  States  the  jurisdictional  claim  of  that  state  to  the  tract  of  country  called 
the  Western  Reserve  including  the  fire  lands,  and  the  same  were  constituted 
part  of  the  county  of  Trumbull,  and  made  fully  subject  to  the  jurisdiction  of 
the  territorial  government  of  the  then  North  Western  Territory. 

The  ancestor  of  the  complainants  was  one  of  the  grantees.  He  died  In 
Connecticut,  before  the  year  1801,  and  letters  of  administration  on  his  estate 
was  granted  to  Daniel  Douglas,  by  the  court  of  probate  of  the  district  of  New 
London  in  Connecticut,  in  February,  1801,  and  that  court  upon  a  representation 
of  the  administrator,  directed  the  interest  of  the  intestate  in  these  lands  tb  be 
sold  for  the  payment  of  debts.  The  sale  was  made  on  the  24th  of  March, 
180 J,  and  the  defendant,  D.  L.  Coit,  became  the  purchaser,  at  a  fair  price  and 
received  a  deed  from  the  administrator. 

In  April,  1803,  the  legislature  of  Ohio  incorporated  the  owners  of  these 
lands,  for  the  same  purpose  and  upon  the  same  principles  originally  embraced 
in  the  Connecticut  act  of  incorporation.  It  authorized  the  directors  to  extin- 
guish the  Indian  title,  and  make  partition  among  the  proprietors,  to  kvy  and 
collect  taxes. 

Upon  the  tracts  partitioned  to  the  right  of  Douglas,  the  defendant,  Coit, 
paid  the  taxes,  as  well  those  assessed  by  the  company  as  those  assessed  by  the 
state.  But  no  improvement  was  made  upon  the  lands,  nor  were  any  offers  made 
by  the  heirs  of  Douglas  to  pay  the  taxes. 

The  bill  was  brought  by  the  heirs  of  Douglas  claiming  the  lands  as  in  their 
possession,  accompanied  with  the  legal  title,  and  calling  upon  the  defendant  to 
disclose  under  what  title  he  set  up  a  claim.  The  defendant,  in  his  answer,  set 
up  the  purchase  under  the  administrator,  and  he  claimed,  if  the  title  was  ad- 
judged defective,  to  have  the  purchase  money  and  taxes  refunded  with  interest. 
The  Supreme  court  sitting  in  Huron  county,  adjourned  the  cause  here  for 
decision.  The  judges  who  heard  the  cause  in  Huron  county,  having  strongly 
intimated  an  opinion  that  the  sale  not  be  sustained,  that  question  was  not  argued, 
nor  insisted  upon  by  the  defendant's  counsel. 

Whitdesey  and  Newtony  for  defendant.     LaUmery  contra. 

« 

By  the  Coust. 

The  defendant's  counsel  have  very  correctly  abandoned  the  validity  of  the 
«de,  and  conveyance  made  under  the  order  of  the  court  of  Probate  of  Con* 
necticut.  At  the  time  the  order  was  made  the  state  of  Connecticut  had  no 
jurisdiction  over  the  lands  in  question.  They  were  subject  only  to  be  sold  and 
conveyed  under  the  laws  of  the  then  territorial  government.  The  sale  to  the 
defendant  is  neither  authorized  nor  sanctioned  by  these  laws;  it  is,  of  conse- 
quence, inoperative.  '  The  title  remains  untouched  in  the  heirs  to  whom  it 
descended. 

The  purchase  money  paid  by  the  defendant  upon  the  sale,  constitutes  no 
diarge  upon  the  land  in  the  hands  of  the  complainant.  The  lands  o£  the 
deceased  were  never  legally  charged  with  the  payment.     The  administrator, 
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from  whom  the  defendant  purchased,  had  no  power  over  them.  He  paid  his 
money  up  an  a  mistake  as  to  the  consideration.  The  present  complainants  are 
not  the  parties  to  whom  he  paid  it,  or  with  whom  he  made  the  contract;  and  his 
right  to  recover  back  his  money  cannot  be  litigated  with  them,  neither  at  law 
nor  in  equity.  We  can  therefore  iiiake  no  decree  with  lespect  to  the  purchase 
money. 

The  amount  paid  fov  taxes  stands  upon  a  very  d'tt3rent  ground.  These 
were  chargeable  by  law  upon  the  land,  and  the  payment  was  a  direct  benefit  to 
the  complainants.  It  was  their  duty  to  pay.  In  case  they  failed  to  do  this,  the 
land  was  liable  to  be  sold  for  the  taxes.  They  have  derived  a  benefit  from  the 
payment,  and  in  equity  ought  to  refund  the  money.  In  one  sense  the  defen- 
fcndant  is  a  mere  volu:itcer  in  making  the  payment;  but  when  the  owner  of 
land  in  such  case  omits  to  pay  the  taxes  as  they  fall  due,  he  adopts  the  payment 
made  by  such  volunteer,  and  as  to  that,  constitutes  him  his  agent,  by  recogni- 
zing his  act.  Perhaps  a  court  of  equity  might  not,  in  every  case  of  such 
volunteer,  and  upon  his  application,  decree  a  lien  for  the  taxes;  but  where 
these  taxes  have  been  paid  under  an  opinion  that  the  person  who  paid  them 
owned  the  land,  and  when  the  true  owners  came  into  equity  to  examine  that 
claim  of  ownership,  and  to  have  it  quieted,  the  rule  that  he  who  asks  equity 
rc'ist  do  it,  strictly  applies.  The  court  will  not  lend  tlieir  aid  to  quiet  the  title, 
without  securing  to  the  defendant  the  moneys  paid  in  preserving  that  title; 
moneys  which  the  owners  ought  to  have  paid,  and  without  the  payment  of 
which  the  land  would  have  been  lost. 

The  taxes  assessed  by  the  company  are  not  to  Lo  distinguished  from  those 
assessed  by  the  state.  The  whole,  with  interest,  arc  justly  due,  and  the  pay- 
ment must  be  charged  upon  the  land. 

The  coni.nissions,  or  other  expenditures  necessarily  incurred  in  the  payment 
of  the  taxes,  also  constitutes  for  the  defendant  an  equitable  claim  against  the 
complainants.  It  is  a  charge  inseparciblc  from  the  payment  of  the  taxes,  which, 
had  the  complainants  paid  the  taxes  themselves,  they  must  have  incurred;  and, 
therefore,  upon  obtaining  a  decree  of  this  court  to  rescue  their  title  from  suspi- 
cion, they  must  repay  this  expenditure  to  the  defendant. 

The  cause  must  be  sent  back  to  the  county  of  Huron,  with  directions  that 
the  master  commissioner  take  an  account  of  the  payments  made  for  taxes,  and 
expenses  in  making  such  payments,  with  interest  upon  each  sum  paid  from  the 
time  of  payment;  up^'^  which  a  final  decree  must  be  entered,  upon  the  priciples 
here  decided. 
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He  who  seeks  equity  must  do  equiiy. 

A  party  Making  to  set  up  a  contract  difi'erent  from  the  written  one,  upon  which  a  judgment  ha,« 
been  had  at  law ,  must  show  an  offer  to  perform  the  contract  he  claims  to  establish,  at  the  Ume  it 
otight  to  have  been  performed,  also  a  readiness  still  to  perform. 

An  obligation  to  pay  in  notes  of  a  specific  bank,  must  be  paid  in  the  notes  of  that  bank,  or  tb«ir 
numerical  value  in  money.    Their  value  in  market  cannot  be  substituted. 

A  contiact  for  the  purchase  of  real  estate  will  not  be  rescinded  upon  stale  objectioni  to  the  ven- 
dox'a  title,  the  vendee  remaining  in  undisturbed  oossestioTi. 
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The  bill  had  a  double  aspect,  each  containing  separate  and  distinct  matter  no 
wise  connected  with  the  ether.     It  states : 

1st.  That  on  the  25th  day  of  December,  1819,  the  complainant  purchased 
of  the  defendant  a  certain  farm  and  distillery,  in  Hamilton  county,  for  the  sum 
of  eight  thousand  dollars,  to  be  paid  in  different  instalments,  the  two  first  of 
which,  amounting  to  four  thousand  dollars,  had  been  paid; — that  the  third  in- 
stalment for  two  thousand  dollars  was  to  be  paid  on  the  first  of  February,  1622^ 
and  the  fourth  for  the  same  sum,  was  to  be  paid  on  the  first  of  February,  1823, 
and  that  for  these  several  sums  of  money  the  complainant  executed  to  the  defen- 
dant his  several  promissory  notes  of  hand  promising  to  pay  the  sum  of  money 
mentioned  in  each,  in  current  hank  note^  of  Uie  city  of  Cincinnati; — that  the  de- 
fendant previous  to  said  purchase  stated  to  the  complainemt,  he  would  receive  in 
payment  the  notes  of  the  Miami  Exporting  Company,  for  the  purchase  money, 
and  at  the  time  of  executing  these  notes,  the  complainant  supposed  that  they 
contained  a  stipulation  to  pay  only  in  the  notes  of  the  Miami  Exporting  Compa- 
ny, and  that  he  would  not  have  executed  them  had  he  understood  otherwise : — 
That  the  two  fiiai  instalments,  for  which  notes  were  also  given,  the  said  defend, 
ant  had  been  paid  according  to  the  terms  of  the  contract  a-  understood  by  the 
complainant : — That  when  the  third  note  became  due,  the  defendant  informed 
the  complainant  he  would  receive  no  funds  as  payment,  other  than  notes  cur- 
rent as  cash  in  Cincinnati,  and  that  at  that  time  the  notes  of  the  Miami  Export- 
ing Company  had  depreciated  to  twenty  fvc  or  thirty  cents  on  the  dollar : — That 
the  defendant  had  brought  suit  on  the  said  thirf  note,  due  February  1,  1822,  iu 
this  court,  and  had  recovered  judgment  thereon  for  the  amount  thereof  and  in- 
terest. 

2d.  That  the  land  purchased  by  the  complainant  of  the  deibndant  was  the 
north-east  quarter  of  section  21,  in  the  4th  township,  and  2d  fractional  range  of 
townships,  on  which  the  complainant  had  paid  fo  :r  thousai^d  dolldrs,  estimated 
by  him  at  two  thousand  dollars,  and  which,  as  he  alleges,  at  a  present  cash  valu- 
ation is  about  as  much  as  it  is  worth,  and  that  since  the  said  purchase  he  has 
discovered  that  the  title  to  the  same  is  not  complete  and  perfect : — That  on  the 
20th  of  June,  1705,  it  was  originally  conveyed  by  John  C.  Symmes,  but  the 
conveyance  never  proved  or  acknowledged  : — That  in  the  year  1787,  John  C. 
SyvTxuxea  sold,  by  contract  on  record,  a  large  quantity  of  lands  to  one  Benjamin 
Stitea;  that  about  the  1st  of  February,  1793,  he  acknowledged  in  writing,  to 
have  received  a  large  sum  of  money  on  said  contract;  and  that  10,000  acres  of 
the  land  for  which  the  money  was  paid  laid  around  Columbia : — ^That  on  the 
17th  day  of  December,  1787,  the  said  S3nnmes  gave  to  said  Stites  a  certificate 
that  he  had  entered  or  located  10,000  acres  on  the  Ohio  and  Little  Miami;  that 
these  several  papers  contain  evidence  that  said  Symmes  could  have  no  authority 
to  convcy  said  lands,  except  from  said  Siites,  and  that  tlio  said  quarter  section  is 
CQiitained  within  the  said  tract  of  10,000  acres : — And  prays  an  injunction  on 
Baud  judgment  at  law,  until  the  title  is  perfected;  that  the  contract  may  be  re- 
scinded; that  the  money  already  advanced  to  the  defendant  be  refunded  to  the 
complainant;  and  thai,  when  the  title  shall  be  perfected,  an  account  taken  of 
the  value  of  the  notes  of  che  Miami  Exporting  Company  et  '^he  time  the  contract 
was  made,  or  at  the  time  the  said  nolos  became  due;  and  a  pra>'^r  for  general 
relief.     The  defendant  demurred. 
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Wade  and  Hayvoard  in  support  of  demurrer.  Estt  and  Hammond^  •ontra. 
Opt/lion  of  the  Court  by  Judge  Hitchcock. 

The  prayer  of  the  bill  in  this  case  is  to  enjoin  a  judgment  at  law,  rendered  at 
the  last  term  of  this  court,  and  also  to  procure  a  rescision  of  a  contract.  Two 
reasons  are  assigned  why  the  court  should  interfere :  1st.  A  mistake  in  the 
terms  of  the  note  upon  which  the  judgment  was  rendered.  2d.  A  doubt  as  to 
*the  title  to  ihe  land  conveyed  by  the  defendant  to  the  complainant,  which  land 
was  the  consideration  of  the  note. 

The  facts  set  forth  in  the  bill  are  admitted  by  the  demurrer,  and  the  question 
to  be  determined  is,  whether  there  is  sufficient  matter  to  justify  the  interference 
of  a  court  of  chancery. 

It  is  the  peculiar  province  of  chancery  to  relieve  against  fraud,  mistake,  or 
accident.  But  how  far  parol  testimony  can  be  admitted  to  prove  mistake  in  a 
written  instrument,  has  been  matter  of  much  altercation  and  doubt.  Mistakes 
in  matter  of  fact  it  seems  may  be  rectified,  and  the  opinion  of  the  court  in  the 
case  of  Hunt  v,  Rousmanier^s  administrators ^  (6  Wheat,  174)  goes  far  to  estab- 
lish the  doctrine,  that  where  the  parties  through  a  mistake  and  ignorance  of  the 
law,  execute  a  writing  which  does  not  carry  into  effect  their  coutract  and  inten- 
tion, that  the  true  contract  and  intention  may  be  enforced  in  chancery. 

In  the  case  before  the  court  the  alleged  mistake  consists  in  this;  the  purchase 
money,  which  was  the  consideration  for  which  the  note  was  given,  was  to  liave 
been  paid  in  notes  of  the  Miami  Exporting  Company.  The  note  was  to  have 
been  made  thus  payable,  whereat  in  fact  it  was  made  payable  in  ^'current  bank 
notes  of  the  city  of  Cincinnati,^*  The  complainant  understood  that  he  was  to 
pay  In  the  numerical  value  of  the  notes — If  in  consequence  of  this  mistake  the 
complainant  has  sustained  an  injury,  he  ought  to  be  relieved. 

It  is  an  invariable  rule  in  chancery,  that  he  who  seeks  equity  must  do  equity. 
Suppose  the  notes  referred  to  had  been  drawn  payable  in  the  notes  of  the  Miami 
Exporting  Company,  and  there  had  been  no  mistake,  what  must  the  complainant 
have  done  to  have  defended  himself  at  law,  and  to  have  secured  to  himself  the 
privilege  of  paying  in  the  notes  of  that  bank  ?  He  must  have  tendered  the  notes 
on  the  day,  and  ought  also  to  have  brought  them  into  court.  The  mistake,  how- 
ever,  having  happened,  which  rendered  it  proper  that  he  should  come  into  a 
court  of  chancery,  what  ought  he  to  do  here?  The  contract  was,  that  he  was 
to  pay  on  a  particular  day,  the  sum  named  in  the  obligation,  in  a  particular  de- 
scription of  bank  notes.  He  ought  then  to  show  thathe  tendered  these  notes  at 
the  time  specified,  and  he  ought  to  bring  them  into  court  that  the  opposite  party 
may  receive  them.  The  notes,  however,  are  not  brought  into  court,  nor  is 
there  any  pretence  that  they  have  been  tendered.  The  complainant  then  does 
not  appear  to  be  ready  to  do  that  equity  which  he  requires  of  the  defendant, 
and  on  this  ground  is  not  entitled  to  the  relief  prayed  for.  The  circumstance 
that  the  defendant,  some  time  before  the  proinis^sory  note  fell  due,  stated  that  he 
would  not  receive  those  bank  notes  in  payment,  cannot  excuse  the  complainaa^ 
in  not  making  the  tender. 

It  is  claimed  that  an  account  should  be  taken  of  these  notes,  and  that  the  com- 
plainant  should  only  be  made  liable  for  their  specie  value.  This  cannot  be 
done — bank  notes  are  considered  as  money.-    The  holder  has  a  right  to  look  to 
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the  banks  which  issue  them  for  their  numerical  value  in  specie,  and  cannot 
be  compelled  to  take  for  them  a  value  fixed  by  shavers  and  brokers.  The 
ability  or  inability  of  the  bank  to  pay,  ought  not  to  be  taken  into  consideration. 

The  doubt  as  to  the  title  to  the  land  gfows  principally  out  of  an  old  contract 
entered  into  between  Synimos  and  Stiles  in  the  year  1787.  This  contract  was 
made  before  Symmes  had  any  interest  in  the  land.  His  contract  for  the  pur- 
chase from  the  United  States  was  made  in  the  year  1788,  and  he  obtained  his 
patent  in  1794.  The  deed  from  Symmes  for  the  quarter  section  in  controversy 
was  executed  in  1795.  It  is  objected  to  this  deed,  that  it  was  neither  acknow- 
ledged nor  proven.  However,  when  it  has  been  accompanied  by  a  possession 
of  twenty -nine  years,  it  is  pretty  good  evidence  of  title.  Neither  this  defect  in 
the  deed,  after  so  long  a  continuance  of  possession  under  it,  cor  the  bare  passihil' 
ibf  that  there  may  be  an  attempt  to  enforce  the  contract  at  some  future  period, 
which  contract  was  made  almost  forty  years  since,  is  sufficient  to  justify  tbe 
court  either  in  enjoining  the  judgment  at  law  or  rescinding  the  contract. 

The  demurrer  is  therefore  sustained,  the  injunction  dissolved,  and  the  bill 
dismissed  with  costs. 


STUMP  V.  ROGERS  ET  AL. 

Sec'irlty  may  proceed  against  principal  in  equity  to  have  liis  estate  subjected  to  the  payment  of  tb« 
debt,  without  making  payment  himself,  before  commencir.g  bis  suit . 

This  was  a  bill  in  chancery  adjourned  here  from  Pickaway  county.  The 
facts  material  to  be  reported  were  as  follows: — In  the  year  1816  the  complain- 
ant  and  otht^rs  in.iorsed  a  note  for  the  defendant,  W.  Rogers,  which  was  discoun- 
ted by  t!ie  b  '  :i\  ol'  Chillicothe.  It  was  not  paid,  and  sepcrate  suits  were  brought, 
and  separai  juagments  rendered.  Part  of  the  amount  was  made  upon  execu- 
tion agAinst  W.  Rogers,  and  part  against  the  other  endorsers.  Nothing  was 
paid  by  the  complainant  upon  the  judgment  against  him.  The  bill  was  brought 
to  subjf^ct  certain  real  estate,  charged  to  have  been  fraudulently  transferred  to  the 
defend.:ji%  Jonathan  Rogcrj,  through  the  interposition  of  a  court  of  Chancery, 
but  which  was  justly  liable  to  the  payment  of  the  debt,  as  the  property  of  Wil. 
liam  Rogers.  The  answers  denied  the  fraud,  and  the  question  of  fact  in  relation 
to  it  was  earnestly  litigated. 

Irwin,  for  the  complainant.     Scott,  for  the  defendants. 

The  court  decided  the  question  of  fraud  in  favor  of  the  complainant.  Whe- 
ther the  complainant  could  come  into  a  court  of  equity  to  charge  the  principa 
debtor's  estate  with  the  debt,  not  having  acquired  at  law  a  right  to  sue  the  prin- 
cipal by  payment  of  the  money,  was  a  quesiioii  which  arose  in  the  consideration 
of  the  cause;  and  the  court  held,  tliut  a  security  might  ask  a  court  of  Chancery 
to  aid  in  subjecting  the  estate  of  the  principal  to  the  payment  of  the  debt,  with- 
out first  advancing  or  paying  the  money,  as  he  must  do  before  he  could  sue  an 
acti<iii  at  law. 

SO 
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MILLS  V.  NOLES. 

The  court  of  Common  Pleas  cannot  try  ihe  facts  in  a  cause  witliout  the  consent  of  both  parti«£. 
In  such  case  an  appeal  lies  though  the  trial  was  irregular. 

The  question  in  this  case  arose  upon  a  motion  to  quash  an  appeal  from  the 
court  of  Common  Pleas  of  Perry  county,  to  the  Supreme  court.  It  came  up  on 
a  bill  of  exceptions  and  was  referred  for  decision  here. 

Before  the  meeting  of  the  court  of  Common  Pleas  the  plaintiff  notified  the  de- 
fend€mt  that  ho  did  not  purpose  to  try  the  cause:  but  meant  to  suffer  a  nonsuit 
and  appeal.  Accordingly,  upon  calling  the  cause  in  the  Common  Pleas,  the 
plaintifi*  was  nonsuit.  Afterwards  a  suggestion  being  started  whether  an  appeal 
would  lie  from  a  voluntary  nonsuit,  the  plaintiff,  during  the  same  term,  moved 
to  set  the  nonsuit  aside,  which  was  done.  He  then  pro[)osed  to  submit  the  cause 
to  the  court,  to  which  the  defendant  objected,  but  the  court  overruled  his  objec- 
tion and  proceeded  to  hear  the  cause;  the  plaintiff  offering  no  proof.  Judgment 
was  given  for  the  defendant,  from  which  the  plaintiff  appealed. 

Irwin  in  support  of  the  motion  to  quash. 
By  the  Court. 

The  court  of  Common  Pleas  ought  not  to  have  taken  upon  themselves  the  trial 

of  the  facts  of  the  cause  upon  submission,  without  the  assent  of  the  defendant. 
It  is  only  where  both  parties  consent  that  the  court  can  try  the  cause.     But  this 

mistake  cannot  be  corrected  upon  a  motion  to  quash. — Here  is  a  formal  decision 

of  the  cause,  and  a  judgment  rendered  from  which  the  appeal  is  regularly  taken. 

It  cannot  be  quashed. 


GREENE  V.  GREENE,  ET  AL. 

Tlie  widow  of  a  deceased  partner  is  not  entitled  to  dower  in  lands  puichased  and  paid  for  out  of 
tha  partnenhip  funds,  under  articles  stipulating  for  the  sale  of  the  whole  partnership  property  for  the 
payment  of  debts,  and  used  exclusively  in  carrying  on  their  trade,  the  partnership  being  insolvent, 
and  the  deceased  partner  greatly  indebted  to  the  Ilrm. 

This  was  a  bill  in  chancery  brought  by  the  complainant,  the  widow  of 
William  Greene,  deceased,  to  recover  dower  in  certain  lots  in  the  city  of 
Cincinnati.     The  facts  in  the  case  were  agreed  by  the  parties  to  be  as  follows: 

On  the  25th  May,  1818,  William  Greene,  deceased,  the  husband  of  the 
complainant,  entered  into  partnership  with  the  defendants,  to  erect  and*  carry- 
on  a  brass  and  iron  foundry  in  Cincinnati. 

The  articles  of  co-partnership  stipulated,  among  other  things,  that  on  the 
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dissolution  of  the  partnership,  the  property  of  the  concern  should  all  be  sold 
and  the  proceeds  applied,  first  to  the  payment  of  the  debts  due  from  the  part, 
nership. 

After  the  formation  of  the  company,  the  premises  of  which  dower  is  prayed 
were  purchased  by  them  as  a  scite  for  their  establishment,  and  buildings  were 
erected  necessary  for  carrying  on  the  business,  which  were  used  and  occupied 
exclusively  for  the  purposes  of  the  partnership,  and  were  necessary  for  that 
use.  The  title  was  taken  in  the  joint  names  of  all  the  partners,  and  with  the 
buildings  constituted  a  large  portion  of  the  capital  invested.  No  part  of  the 
purchase  money  was  paid  by  Groeno,  who  died  insolvent,  and  heavily  indebted 
to  the  partnership.  Before  the  death  of  Greene  the  partnership  became  insolv- 
ent, and  judgments  were,  in  his  lifetime,  recovered  against  the  company  for 
debts  incurred  in  purchasing  and  improving  the  premises,  upon  which  execu- 
tions  had  issued,  and  were  levied  on  tlie  premises  which  had  been  appraised 
under  the  execution  laws  of  the  state,  at  about  one-fourth  of  the  amount  of  the 
judgments. 

There  was  no  other  property  of  the  concern,  real  or  personal,  out  of  which 
the  judgments  could  be  satisfied.  William  Greene,  the  deceased,  was  entitled 
to  one  fifth  of  the  profits,  and  liable  for  one-fifth  of  the  debts  of  the  concern. 

The  complainant's  marriage  with  William  Greene  was  admitted,  and  his 
seizin  during  the  coverture  as  one  of  the  partners  of  the  company. 

The  cause  was  adjourned  to  this  court  by  the  Supreme  Court  of  Hamilton 
county. 

Kimbaly  for  complainant.     N.  Wrighty  contra. 

Opinion  of  the  Courty  by  Judge  Sherman. 

This  case  depends  upon  the  question  whether  the  widow  of  a  deceased  part- 
ner is  entitled  to  dower  in  lands  purchased  and  paid  for  out  of  the  partnership 
funds,  under  articles  stipulating  for  the  sale  of  the  whole  partnership  property 
for  the  payment  of  debts,  and  used  exclusively  in  carrying  on  their  trade,  the 
partnership  being  insolvent,  and  the  deceased  partner  greatly  in  debt  to  the 
firm. 

The  widow,  by  our  statute,  is  entitled  to  dower  of  all  lands  of  which  the 
husband  was  seized,  as  an  estate  of  inheritance  at  any  time  during  coverture. 

Her  estate  is  but  a  part  of  his,  is  derived  from  him,  and  must  be  subject  to 
all  incumbrances  existing  against  it  at  the  time  of  the  marriage,  or  the  acqui- 
sition  by  the  husband.  The  husband  can,  by  no  act  of  his,  destroy  or  afiect 
her  right  of  dower  where  it  has  once  attached,  but  jit  only  attaches  ^whers  h* 
has  a  real  beneficial  interest  in  the  lands  of  wiiich  dower  is  claimed.  UpoB 
this  principle  it  has  been  held,  that  the  wife  of  a  mere  trustee  was  not  entitled 
to  dower  in  the  trust  estate,  although  theiiusband  was  at  law  seized  of*  an 
estate  of  inheritance. 

A  mere  technical  seizin  of  the  husband,  without  any  beneficial  interest  in  the 
estate,  will  not  entitle  the  wife  to  dower,  as  where  lands  descend  to  the  husband, 
and  are  afterwards,  by  virtue  of  the  provisions  of  the  statute,  sold  by  the 
administrator  of  the  ancestor,  to  pay  debts  due  by  such  estate;  here  the  hus- 
band is  seized  of  a  legal  estate  of  inheritance,  cast  on  him  by  operation  of 
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laws  but  subject  to  the  payment  of  the  debts  of  his  ancestor,  and  its  being  sold 
for  that  purpose  shews  that  the  husband  never  had  a  beneficial  interest  therein. 

So  where  the  husband  is  only  seized  for  an  instant.  (Co.  Liil.  31.)  Where 
lands  are  mortgaged  to  the  husband,  and  the  mortgage  money  is  afterwards 
paid,  the  husband  was  seized  during  coverture  of  a  legal  estate  of  inheritance, 
and  yet  the  wife  cannot  have  dower  in  the  lands  so  mortgaged. 

Also  where  lands  are  purchased  by  the  husband,  and  mortgaged  at  the  same 
time  to  the  vendor  for  the  purchase  money,  it  has  been  held  that  the  mortgage 
is  paramount  to  the  claim  of  dower.     (15  John.  Rep,  461.  Mass.  Rep..  566.) 

In  this  case  the  property  was  purchased,  and  the  deed  taken  in  the  names  of 
the  partners,  but  it  was  bought  with  partnership  funds,  and  for  partnership 
uses  and  was  therefore  subject  to  the  condition  expressed  in  the  articles  of 
partnership,  that  at  its  termination  all. the  property  should  be  sold  for  the  pay- 
ment of  the  debts. 

The  interest  which  each  partner  had  in  the  property  so  purchased,  was,  at 
the  moment  of  the  acquision,  subject  to  this  condition  of  the  agreement. 

This  agreement  in  equity  converts  the  land  into  personal  property,  as  be- 
tween the  partners  and  their  creditors,  and  subjects  it  to  all  the  liabilities  of  their 
joint  stock  in  trade.  It  shews  the  original  understanding  of  the  parties,  that  it 
ifi  to  be  treated  as  partnership  effects,  and  not  as  an  estate  in  lands  held  in 

common. 

In  TJiomton  v.  Dixon,  (3  Bro.  Ch.  Ca.  109.)  Lord  Thuhlov  said,  "tl:at  had 
the  agreement  been  that  the  lands  should  be  sold,  it  would  have  converted  them 
into  personalty."  In  this  case  the  interest  of  the  creditors  was  no  way  invol- 
ved* it  was  a  question  between  the  real  and  personal  representative  of  a 
deceased  partner,  and  it  was  held,  that  as  the  articles  of  partnersl;ii>  did  not 
provide  that  the  land  held  by  the  partnership  should  be  sold,  or  otherwise 
manifest  an  intention  of  considering  it  as  part  of  the  effects  used  in  trade  that 
the  real  representative  was  entitled  tliereto.  The  right  of  thereal  representative 
is  made  to  depend,  not  on  the  character  of  the  estate,  but  the  w«uat  of  any 
agreement  between  the  partners  that  it  should  be  sold  or  otherwise  appropriated 
to  the  payment  of  debts. 

In  the  case  of  Smiths.  Smithj  (5  Vez.  189.)  dower  was  decreed  to  the  widow 
of  a  deceased  partner  of  lands  purchased  in  the  name  of  her  husband,  and  paid 
for  out  of  the  partnership  funds,  on  the  ground  that  by  the  agreement  between 
the  partners  these  lands  were  to  be  the  husband's,  and  he  made  debtor  to  the 
partnership  for  the  purchase  money,  the  court  observing,  that  had  there  been 
no  agreement  between  the  partners,  the  estate  purchased  with  the  partnership 
tedB»  fhffffg**  eoa^eyedto  one  partner  would  have  been  part  of  the  i  irtnership 
MMWriTy  asdibia  principle  was  carried  still  further  in  the  !atc  case  of  Feathers^ 
^mAtmgh  «•  Fenmick^  17  Veu  298,  ly  Lord  Eldon  who  held  that  a  lease  of 
meDBses  where  a  partnership  trade  was  carried  on,  renewed  by  one  partner  in 
his  own  name  was  a  trust  for  the  partnership  to  be  accounted  for  as  joint  prop, 
erty  although  the  lessor  refused  to  execute  a  lease  in  which  the  other  partners 
should  be  inserted. 

The  principle  has  often  been  recognized  that  lands  bought  with  partnership 
fiinds  and  applied  to  partnership  uses,  are,  when  there  is  an  agreement  that 
^ey  shall  he  sold  for  the  payment  of  debts  or  other  purposes  connected  with 
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the  trade,  considered  in  equity  as  personal  property  so  far  as  necessary  for  any 
of  the  purposes  of  the  partnership.  It  is  considered  as  a  trust  attaching  to  the 
estate,  at  the  time  of  its  acqusition,  and  which  a  court  of  equity  is  bound  to 
execute  as  against  the  partners,  or  those  claiming  under  them  with  notice, 
{Bell  V.  Phyn  7  Vez.  454,  Bal/ruin  v.  Shore,  9  Vez.  500,  7  Vez.  425,  1  Vez.  jr. 
431.)  and  this  is  in  accordance  witli  thy  general  principle  that  lands,  agreed 
to  ba  turned  into  money  or  money  into  lands,  shall  be  considered  in  equity  as 
that  species  of  property  into  which  they  are  directed  to  be  converted,  a  rule, 
as  observed  by  the  Supreme  Court  of  the  United  States,  that  is  universal, 
{Craig  V.  Leslie,  3  Wheat.  543.) 

In  the  case  at  bar,  the  partners,  before  the  purchase  of  this  land,  agree  that 
it  shall  at  a  particular  period  be  converted  into  money;  this  agreement  a  court 
of  equity  would  specifically  execute,  by  directing  it  to  be  sold,  upon  the  appli- 
cation of  either  of  the  partners,  on  the  ground  that  it  was  held  by  the  partners 
in  trust,  for  the  purposes  mentioned  in  the  articles  of  partnership,  and  that  each 
partner  was  interested  in  having  it  converted  into  money  for  the  payment  of 
the  debts  of  the  firm.  At  the  moment  of  the  acquisition  of  this  estate  each 
partner  acquired  as  ^against  the  others  an  equitable  right  to  have  this  trust  spe- 
cifically  executed  according  to  the  terms  of  their  agreement,  and  each  was 
under  a  corresponding  obligation  to  the  others  to  dispose  of  the  land  and  appro- 
priate the  proceeds  as  originally  agreed  upon.  Ii  was  an  equitable  lien  which 
attached  to  the  estate  at  the  moment  of  its  acquisition,  and  each  partner  and  all 
claiming  their  estate  as  the  heir  or  widow,  must  take  subject  thereto,  and  can 
have  only  the  interest  that  the  deceased  partner  had. 

It  has  been  too  repeatedly  determined  to  be  now  questioned,  that  the  separate 
estate  of  a  partner  consists  of  that  part  of  the  partnership  effects  which  shall  re- 
main afler  the  debts  of  the  partnership  and  the  demands  of  the  partner  qua  part- 
ner are  satisfied,  {Ex  parte  King,  17  Vez,  115.  Taylor  v.  Fields,  4  Fez.  806« 
Nicoll  V.  Mumford,  4  John.  Chy.  Rep.  522.)  and  that  interest  or  surplus  only  is 
liable  to  the  separate  creditors  of  each  partner  claiming  either  by  assignment 
or  under  execution.  (Church  v.  Knox,  2  Day^s  Rep.  514.  6  Mass.  Rep.  242, 
271.  11  Mass.  Rep.  249,  472.  2  John.  Rep.  280.) 

The  interest  which  William  Greene,  the  husband  of  the  complainant,  had  at 
the  moment  of  his  death  in  the  partnership  effects,  was  the  surplus  afler  payment 
of  the  partnership  debts,  and  the  balance  due  his  partners.  The  case  shews 
that  he  had  never  advanced  any  thing;  the  whole  funds,  both  for  the  purchase 
of  the  lot  of  which  dower  is  claimed,  and  for  carrying  on  the  business,  was  ad- 
vanced by  his  partners,  and  at  the  time  of  his  decease  the  partnership  was  insol- 
▼ent.  If  this  estate  is  to  be  considered  in  equity  as  personal  property,  and  the 
court  have  no  hesitation  in  saying  it  must  be  so  considered  as  between  the  part> 
ners  and  their  creditors,  ho  liad  no  substantial  interest  at  the  time  of  his  death 
which  would  go  to  his  representatives,  or  could  be  taken  by  his  separate  credit* 
ors.  If  it  be  considered  as  real  estate,  it  was  acquired  ^  ',3Ct  to  a  condition  or 
agreement  that  qualified  the  estate  of  the  h'jsbaud,  and  the  wife,  when  there  is 
an  agreement,  unless  it  were  executed  after  her  right  attached,  would  be  bouxul 
thereby  so  as  to  exclude  her  right  tq  dower. 

The  court  are  satisfied  that  the  husband  was  at  no  time  during  covertuie 
seized  of  such  an  estate  of  inheritance  in  these  lands  aa  is  conten^lated  by  the 
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statute  giving  the  widow  dower,  and  that  she  is,  by  force  of  the  statute,  entitled 
only  to  a  share -of  the  beneficial  interest  he  had  in  the  lands;  and  where  real  es. 
tate  necessary  or  convenient  for  the  conducting  a  trade  is  purchased  by  a  part- 
nership, and  paid  for  by  their  joint  funds,  under  an  agreement  that  they  shall,  at 
the  termination  of  the  partnership,  be  sold  for  the  payment  of  debts,  and  the  resi- 
due of  the  partnership  effects  are  insufficient  to  discharge  the  debts,  that  the 
land  so  purchased,  whether  conveyed  to  one  or  all  of  the  partners,  is  not  subject 
to  dower  of  the  widow  of  a  deceased  partner. 
The  bill  must  therefore  be  dismissed  with  costs. 


2  HAMMOND,  5. 
MORS  V.  McCLOUD. 

Judges  PEASE  and  BURNET. 
1825. 


A  dedantion  upon  a  promissory  note,  in  the  same  form  as  upon  a  specialty,  is  good,  without 
avannentf  of  indebtedness,  liability,  assumption,  &c. 

The  declaration  was  in  these  words :  "Norman  McCIoud  was  summoned  to 
answer  imto  James  Mors,  who  sues,  &c.  of  a  pica  of  the  case,  for  this,  to  wit : 
that  the  said  Norman,  on  the  eighteenth  day  of  May,  eighteen  hundred  and  nine- 
teen, at  Green  township,  in  the  county  aforos-^  '  jy  his  certain  note  of  that 
date  duly  executed,  promised  to  pay  the  said  J.  Mors,  or  order,  one  hundred 
dollars,  by  the  first  day  of  October  next  succeeding  said  date,  as  by  the  said 
note  to  the  court  here  shown  appears.  Yet  the  said  Norman,  although  often  re- 
quested, hath  not  paid  the  amount  of  said  note,  or  any  part  thereof;  but  the  same 
to  pay  he  hath  wholly  refused,  and  still  doth  refuse,  to  the  plaintiff's  damage  of 
three  hundred  dollars.     Therefore,  he  sues,"  Ace. 

The  defendant  demurred  generally.  The  court  below  sustained  the  demur- 
rer, and  gave  judgment  for  the  defendant. 

The  error  assigned  is,  that  judgment  was  rendered  for  the  said  Norman, 
when  it  ought  to  have  been  rendered  for  the  said  James. 

DoyglatSj  for  the  plaintiff,  in  error.     King^  contra. 

By  the  CouBT. 

If  this  question  were  now  presented  for  the  first  time,  we  should  at  least  hesi- 
tate. The  objections  to  this  laconic  mode  of  declaring,  are  not  without  their 
weight;  but  we  consider  the  point  as  settled  by  our  predecessors,  and  do  not  feel 
at  liberty  to  disturb  it.  The  judgment  therefore  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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LACY  V.  GARARD. 
Judges  PEASE  and  BURNET. 
1825. 

Where  the  answer  denies  all  the  maienal  averraents  in  the  biii,  the  bill  will  be  disnuesed,  the  tes- 
timony being  vague  and  contradictory. 

It  eeems  thai  a  penal  bond  obtained  from  a  person  intoxicated,  by  the  procnrement  of  the  obligee 
may  be  avoided  at  law. 

Equity  will  not  interfere  where  a  good  defence  could  have  been  made  at  law. 

The  bill  states,  that  the  complainant  was  fraudulently  induced  to  sign  a  penal 
bond,  as  security  for  one  Daniel  Lacy.  That  his  signature  was  obtained  while 
he  was  intoxicated,  by  the  procurement  of  Garard.  That  having  signed  the 
bond  as  principal,  he  could  not  shew,  at  law,  that  it  was  intended  to  be  as  secu- 
rity. That  judgment  was  entered  against  him  as  a  principal,  and  that  he  be- 
lieves that  Daniel  Lacy,  the  real  principal,  on  whom  process  was  not  served,  has 
a  good  defence  at  law,  consisting  of  several  payments,  of  which  complainant 
could  not  avail  himself  in  the  suit  at  law,  and  prays  for  a  perpetual  injunction. 

The  answer  denies  all  the  material  averments  in  the  bill. 

Bjf  the  CousT. 

If  the  facts  set  out  in  the  bill  were  admitted  to  be  true,  they  would  not  entitle 
the  complamaut  to  the  relief  he  asks  for,  as  he  might  have  taken  adviantage  of 
them  in  the  action  at  law.  H>.d  his  signature  been  procured  in  the  manner 
charged,  the  obligation  woula  have  been  voidable  at  least.  The  facts  might 
have  been  reduced  to  the  form  of  a  plea,  and  would  have  been  a  good  bar  to  the 
action  on  the  bond,  or  it  the  payment  had  been  made,  as  is  alleged,  they  might 
have  been  pleaded,  or  proved  under  a  notice  to  the  general  issue.  No  reason  is 
assigned,  why  the  complainant  could  not  have  taken  advantage  of  them,  much 
less  is  it  pretended,  that  he  W4is  prevented  from  doing  so,  by  the  fraud,  or  pro- 
curement of  the  defendant.  But  independent  of  these  considerations,  the  mate- 
rial facts  are  all  denied,  and  the  evidence  is  not  sufficient  to  overthrow  the 
answer.  The  testimony  is  vague  and  contradictory.  It  does  not  show  that  the 
complainant  was  intoxicated  by  the  procurement  of  the  defendant;  nor  is  it  pre., 
tended  that  an  unsuccessful  attempt  was  made  to  discriminate  between  the 
principal  and  the  surety,  in  entering  the  judgment.  This  allegation  seems  to  be 
an  after  thought,  seized  upon  as  a  pretext  to  delay  the  collection  of  the  debt.  A 
part  of  the  payments  proved  by  the  complainant,  were  deducted  from  the  debt, 
before  the  obligation  was  given;  and  it  is  proved  that  there  were  other  dealings 
between  the  parties,  to  which  the  residue  of  those  payments  might  have  related, 
which  is  rendered  probable,  by  the  absence  of  all  proof^  tending  to  show  that 
they  were  made  with  reference  to  the  debt  in  question.  The  defendant's  wit- 
nesses testify^  that  the  bond  was  given  for  a  part  of  the  price  of  a  tract  of  land, 
and  that  the  residue  of  the  price  was  paid  by  the  delivery  of  the  same  kind  of 
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property  that  is  spoken  of  by  the  complainant's  witnesses.  They  also  testify 
that  the  complainant,  and  Thomas  Lacy,  acknowledged  that  they  both  signed 
the  instrument,  so  that  the  testimony  taken  together,  rather  confirms  than  con- 
tradicts the  answer. 

Injunction  dissolved,  and  bill  dismissed. 


HASTINGS  V.  STEPHENSON. 
JuMBt  PEASE  AMD  BURNET. 
1825. 


A  nnrty  did  not  m  %iipraf>riaia  lands  w  to  rmdar  a  sutwequent  entry  Toid,  In  omw  that  occunad 
bafore  tba  act  of  con^iew  ot  1807. 

Lands  cannot  be  appropriated  without  an  entiy,  and  wlieie  the  survey  and  patent  include  lands 
not  embraced  ha  the  entry,  such  land  is  subject  to  entry  as  vacant  land,  and  the  patentee  or  those 
daidung  under  him  shall  be  decreed  to  convey  to  the  subsequent  locitor. 

The  bill  states,  that  on  the  third  of  August,  1787,  an  entry  was  made  in  the 
following  words:  No.  459.  Capt.  Churchil  Jones  enters  1000  acres  of  land,  part 
of  a  military  warrant  2311,  on  the  north  west  side  of  the  Ohio,  beginning  at  the 
mouth  of  Brush  or  Eighteen  Mile  creek,  running  up  the  river  fifty  poles,  thence 
from  the  beginning  down  tlie  river  dye  hundred  poles  when  reduced  to  a  straight 
line,  thence  at  right  angles  from  the  general  course  of  the  river  for  quantity. 
That  on  the  17th  of  March,  1792,  the  fQJlowing  entry  was  made :  No.  2023. 
Thomas  McClanahan  enters  2  0  acres  of  land,  on  a  military  warrant  No.  1868, 
on  the  lower  side  of  Brush  creek,  beginning  at  a  poplar  tree,  marked  J.  B. 
1791,  on  a  branch  one  and  a  half  miles  from  the  mouth  of  Brush  creek,  running 
south  30,  east  200  poles,  and  from  the  beginning  north  30,  west  40  poles — 
thence  southwardly  at  right  angles  for  quantity,  of  which  entry,  one  hundred 
acres  were  surveyed  on  the  19th  of  August,  1809,  for  which  a  patent  was  grant- 
ed to  William  Russell,  assignee  of  J.  Beasley,  assignee  of  the  said  McClanahan, 
on  the  23d  of  November,  1818.     That  Russell  sold  and  conveyed  the  said  100 
acres  to  the  complainant,  on  the  4th  March,  1819.     That  a  survey,  purporting 
to  be  made  on  the  aforesaid  entry  of  Churchil  Jones,  but  variant  therefrom,  was 
fraudulently  made,  including  a  part  of  the  land  owned  by  the  complainant. 
That  a  certain  N.  Grimes  acquired  an  assignment  from  Jones  of  the  aforesaid 
1000  acre  entry,  and  fraudulently  procured  a  patent  therefor,  prior  in  date  to 
the  patent  of  the  complainant,  but  junior  to  the  entry  on  which  he  claims.  That 
John  Stevenson,  the  defendant,  having  obtained  a  title  from  Grimes  for  so  much 
of  the  land  as  interferes  with  the  prior  equitable  claim  of  the  complainant,  com- 
menced an  action  of  ejectment  and  recovered  a  judgment  therefor. 

The  bill  prays  for  a  decree  that  the  defendant  withdraw,  or  relinquish  to  the 
complainant,  and  for  an  injunction. 

The  answer  admits  the  entry  in  the  name  of  C.  Jones — avers  that  the  same 
was  legally  surveyed  on  the  7th  November,  1787 — that  the  survey  was  record- 
ed on  the  17th  March,  1788 — that  on  the  28th  October,  1799,  a  patent  issued 
to  Grimes — ^tbat  the  defendant  has  obtained  a  legal  title  to  a  part  of  said  land, 
for  which  he  recovered  a  judgment  at  law  in  aa  ejectment— that  N.  Grimes 
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sold  and  conveyed  that  part  of  the  land  which  the  defendant  claims  to  Th<Mnas 
GrimeSy  who  sold  and  conveyed  the  same  to  the  defendant.  The  defendant  ad- 
mits the  entry  for  200  acres  in  the  name  of  McClanahan;  but  does  not  know 
whether  it  was  special  or  legal,  and  that  a  part  of  it  was  withdrawn. 

Several  witnesses  were  examined,  but  their  testimony  did  not  cast  much  light 
on  the  subject. 

Thompsoriy  for  the  complainant.     Brush,  contra. 
By  ike  Court. 

The  evidence  in  this  case  is  not  sufficient  to  enable  us  to  make  a  final  decree. 
The  preliminary  questions,  however,  on  which  the  final  decree  must  principal- 
ly depend,  may  now  be  stated. 

1st.  It  appears  from  the  evidence,  and  tlie  points  conceded  by  the  parties, 
that  the  entry  of  McClanahan,  under  which  the  complainant  claims,  was  made 
agreeably  to  law — neither  the  sufficiency  nor  the  notonety  of  its  calls  has  been 
disputed.  .Brush  creek  was  generally  known.  The  poplar,  marked  J.  B.  1791 , 
called  for  as  a  .beginning,  is  well  described.  The  side  of  the  ereek  on  which  it 
stands — ^its  distance  from  the  mouth  of  the  creek,  and  its  situation  on  a  run  be- 
ing given,  a  subsequent  locator,  by  reasonable  diligence,  might  find  it.  And 
the  surveyor  testifies,  that  in  tracing  the  survey,  he  found  all  the  comers  as  de- 
scribed io  the  complainant's  deed,  which  appears  to  be  a  transcript  from  the 
patent. 

2d.  As  this  entry  was  made  in  1792 — and  the  entry  of  Churchil  Jones  was 
not  earned  into  grant  till  1799,  it  is  the  opinion  of  the  court,  that  it  covered  and 
appropriated  all  the  land  embraced  in  its  calls,  not  included  in  the  calls  of  Jones' 
entry.  The  fact  that  the  survey  of  Jones  was  made  before  the  entry  of  Mc- 
Clanahan, does  not  affect  the  case,  as  the  entry  was  made  long  before  the  pass- 
ing of  the  statute  that  prohibits  locations  on  lands  previously  patented  or  sur- 
veyed* We  admit  that  entries  may  be  amended,  but  not  that  a  survey  is 
necessarily  such  an  amendment  of  an  entry  as  will  appropriate  land  clearly 
without  the  calls  of  that  entry,  in  opposition  to  a  subsequent  location.  Were 
this  the  case,  lands  might  be  appropriated  by  a  survey  without  a  previous  entry, 
notwithstanding  the  express  requirement  of  the  statute  of  1779.  It  has  however 
been  decided  by  the  Supreme  Court  of  the  United  States,  in  the  case  of  Wilson 
o.  Mason,  that  a  survey  not  founded  on  an  entry  is  a  void  act,  and  constitutes 
no  title  whatever;  and  that  consequently  the  land  fo  surveyed  remains  vacant 
and  liable  to  be  appropriated,  by  any  person  holding  a  land  warrant.  The  prin- 
ciple here  decided,  seems  to  settle  this  question;  for  if  an  entry  must  precede  a 
survey,  the  entry  must  cover  the  land  surveyed,  and  every  part  of  it,  or  a  por- 
tion  of  it  would  be  appropriated  without  an  entry.  If  any  portion  of  the  land, 
however  small,  may  be  legally  appropriated  without  an  entry,  we  see  no  reason 
why  an  entire  tract  may  not  be  taken  up  in  the  same  way.  If  the  holder  of  a 
warrant  may  enter  one  thousand  acres,  and  in  surveying,  vary  so  far  from  his 
entry  as  to  include  one  hundred  acres  not  covered  by  it,  he  might  on  the  same 
principle  take  one  acre  within  and  nine  hundred  and  ninety -nine  acres  without 
its  calls,  or,  as  was  the  case  in  Wilson  v.  Macon,  enter  on  one  water  course  and 

survey  on  another. 
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The  tertns  used  in  the  entry  of  Churchil  Jones  are  somewhat  ambiguous;  but 
We  believe  the  true  construction  of  it  will^ive  a  base  on  the  Ohio  of  five  hun- 
dred poles,  including  the  fifty  poles  above  the  creek.  The  mouth  of  the  creek 
appears  to  be  adopted  merely  as  an  object  from  which  to  ascertain  the  begin- 
ning  comer,  which  is  a  point  fifty  poles  above  the  mouth. 

The  words  of  the  entry  are,  "beginning  at  the  mouth  of  Brush,  or  Eighteen 
Mile  creek,  running  up  the  river  fifly  poles — ^thence  from  the  beginning  down 
the  river  500  poles  when  reduced  to  a  straight  line."  The  word  thence  must 
refer  to  the  termination  of  the  50  poles,  and  consequently  the  500  poles  called 
for,  must  commence  at  that  point.  The  most  natural  construction  of  the  lan- 
guage is,  running  up  the  river  50  poles,  and  from  thence,  as  a  beginning,  down 
the  river  500  poles,  &c.  The  same  result  will  be  had  by  a  simple  transposition 
of  the  words  thence  and  /rom. 

On  the  whole,  we  are  of  opinion,  that  the  true  construction  of  Jones'  entry, 
requires  it  to  be  surveyed  by  beginning  at  a  point  on  the  bank  of  the  Ohio,  50 
poles  on  a  straight  line  above  the  mouth  of  the  creek,  and  by  running  from  that 
point  as  a  beginning  comer,  down  the  river  with  its  meanders  to  a  point  on  the 
bank  of  the  Ohio,  500  poles  on  a  straight  line  from  the  beginning  course,  and 
from  those  points  at  right  angles  from  the  base  line  so  far  as  to  include  the  quan- 
tity of  1000  acres,  the  opposite  lines  being  equul  and  parallel. 

It  is  contended  by  the  complainant,  that  the  survey  heretofore  made  on  this 
entry,  extends  further  back  from  the  river  than  the  calls,  as  now  construed,  jus- 
tify, and  that  it  has  been  run  so  as  to  include  a  part  of  the  land  contained  in  his 
entry.  On  this  point,  it  is  the  opinion  of  the  court,  that  so  much,  if  any,  of  the 
land  included  within  the  calls  of  McClanahan's  entry  and  survey,  as  has  been 
covered  by  the  survey  and  patent  of  Jones,  but  not  included  within  the  calls  of 
his  entry  as  now  expounded,  has  been  fr; -udulently  recovered  from  the  com- 
plainant, ftnd  that  in  equity  and  good  conscience,  the  defendant  ought  to  release 
the  legal  title  he  has  acquired  to  it,  by  obtaining  the  elder  patent.  But  as  no 
survey  has  been  made  of  Jones'  entry  on  the  principles  here  laid  down,  whereby 
the  interference,  if  any,  can  be  ascertained,  it  is  ordered  that  the  surveyor  of 
Adams  county,  execute  a  survey  of  that  entry  agreeably  to  the  directions  hero<> 
in  given,  and  return  the  same  to  the  clerk  of  this  court. 


DUCKWALL  V.  WEAVER. 

JuoGis  PEASE  AND  BURNET. 

1826. 


When  the  tubicribiog  wiuien  to  a  writing  deniea  his  siguiture  other  witnenes  may  be  called  to 
prove  it*  execution. 

A  note  partly  dettroyed  may  be  declared  upon  as  entire,  and  proof  received  on  the  trial  of  tb« 
mutilated  pan. 

ThQ  facts  were  these.     Weaver  instituted  a  suit  against  Duck  wall  and  wife, 

on  a  note  purporting  to  have  been  executed  by  the  wife,  when  sole.     The  de. 

fendants  filed  the  following  affidavit  "David  Duckwall  being  sworn,  saith  that  the 

promissory  note  on  which  the  above  action  was  brought,  was  not  subscribed  by 


3  HAMMOND,  13.  385 

the  wife  of  the  defendant,  when  sole,  as  he  verily  believes."  No  plea  was  filed 
in  tlie  cause  at  the  trial,  a  part  of  the  note  set  out  in  the  declaration  containing 
the  name  of  the  subscribing  witness  was  offered  in  evidence,  accomptuiied  with 
proof  that  the  note  had  been  torn,  and  a  part  of  it  lost  by  accident.  John 
Carrel,  whose  name  appeared  on  the  note,  as  a  subscribing  witness,  was  also 
called,  who  denied  the  signature  to  be  his.  The  plaintiff  then  offered  witnesses 
to  prove,  that  the  name  of  John  Carrel,  on  the  paper  offered,  was  the  proper 
hand  writing  of  the  said  John  Carrel.  The  defendants  objected  to  the  whole 
of  the  evidence  offered — the  objection  was  overruled,  and  a  bill  of  exceptions 
taken.  A  verdict  was  found  for  the  plaintiff.  Judgment  entered,  and  a  writ 
of  error  taken. 

The  errors  assigned  were:  1.  ''The  court  erred  in  admitting  testimony  to 
prove  the  hand  writing  of  the  subscribing  witness." 

2d.  "The  court  erred  in  permitting  apart  of  the  note  to  be  given  in  evidence, 
when  the  same  was  not  declared  on." 

By  the  Cottbt. 

it  is  a  general  rule,  that  the  best  evidence  the  nature  of  the  case  admits  of, 
and  that  is  in  the  power  of  the  party,  shaU  be  produced.  Deeds  and  other 
instruments  of  writing,  are  therefore  ordinarily  to  be  proved  by  the  subscribing 
witnesses. 

The  rule  however,  admits  of  exceptions,  as  where  the  witness  is  dead,  absent]^ 
incapacitated,  or  cannot  be  had.  In  these  cases,  inferior  testimony  is  received, 
from  necessity,  to  prevent  the  failure  of  justice.  In  Lee  v.  Ballard  HiU,  1790. 
M.  S.  it  was  ruled  by  Lord  Kenyon,  that  where  there  could  be  no  direct  proof 
of  the  execution  of  the  bond,  by  the  subscribing  witness^  <;olIateral  evidence  was 
admissible.  In  Abbot  v.  Plumber  Doug.  216.  Lord  Mansfield  observed  that  it 
had  been  doubted  formerly,  whether  if  the  subscribing  witness  denies  the  deed, 
you  can  call  other  witnesses  to  prove  it,  but  that  it  had  been  determined  by  Sir 
Joseph  Jekyl,  in  a  case  which  came  before  him  at  Chester,  that  in  such  case, 
other  witnesses  might  be  examined,  and  that  it  had  oflen  been  done  since.  The 
same  doctrine  will  be  found  in  Peahens  Evidence,  101 — 2. 

The  admission  of  such  testimony,  cannot  be  considered  as  interfering  with 
the  rule,  which  prohibits  a  party  from  impeaching  the  credit  of  his  own  wit- 
ness, for  the  witnesses  subsequently  called,  do  not  directly  discredit  the  first 
witness.  They  do  not  testify  as  to  his  character,  and  the  impeachment  of  his 
credit,  if  any  ensues,  is  indirect  and  consequential.  The  witnesses  who  were 
objected  to,  in  this  case,  and  admitted  by  the  court,  were  called  to  prove  a  fact 
that  was  important  in  the  cause,  and  although  the  first  witness  had  proved  that 
ffict  contrary  to  the  expectation  of  the  plaintiff,  that  circumstance  could  not 
prevent  him  from  proving  how  the  fact  really  was,  by  other  witnesses;  and  if 
the  feelings,  or  character  of  the  first  witness  were  in  any  way  affected,  it  was 
Xhe  unavoidable  consequence  of  the  exercise  of  a  legal  right  by  the  plaintiff.— 
The  scope  of  the  rule  just  referred  to,  seems  to  be  to  protect  a  witness  from 
any  direct  attempt  that  may  be  made  by  the  party  who  called  him,  to  destroy 
his  credit  by  general  evidence,  and  one  reason  for  the  rule  is,  that  such  a  license 
would  put  it  in  the  power  of  suitors,  either  to  sustain,  or  destroy  their  witnesv^ 
es,  as  their  testimony  might  operate  for,  or  against  them. 


236  ROBBINS  v.  BUDD. 

If  the  plaintiff  in  error  be  correct  in  the  position  he  has  taken,  there  must  in 
many  cases,  be  a  total  failure  of  justice.  Persons  who  sign  their  names  to 
instruments  as  witnesses,  frequently  lose  all  recollection  of  the  fact,  and  some-, 
times  their  hand  writing  changes  so  much,  as  to  induce  them  to  doubt  or  even 
deny  their  own  signature,  when  examined  afler  a  lapse  of  years;  and  it  some- 
times happens  that  a  witness  from  corrupt  motives,  will  knowingly  falsify  the 
truth,  by  denying  his  signature.  To  say,  in  cases  like  these,  that  a  party 
shall  be  concluded,  would  be  a  sacrifice  of  substance  to  form.  The  rule  we 
conceive  does  not  require  such  a  rigid  construction.  If  the  subscribing  wit- 
ness can  be  had,  he  must  be  produced.  If  when  produced,  he  can  prove  the 
execution  of  the  instrument,  his  evidence  is  that  which  the  law  requires,  as  it 
18  the  best  in  the  power  of  the  party,  but  if  he  cannot  indentify  his  signature, 
he  is,  as  to  the  party  producing  him,  as  though  he  was  absent,  or  dead.  The 
fact  to  which  he  is  called,  remains  unproved,  and  the  party  may  resort  to  secon- 
dary evidence.  We  believe  this  to  ^  the  common  sense  of  the  rule,  and  the 
settled  construction  of  it. 

The  second  assignment  is  that  the  declaration  does  not  describe  the  note  as 
mutilated  and  partly  lost.  This  objection  seems  to  have  a  reference  to  the  rule 
laid  down  for  declaring  on  deeds,  of  which  the  defendant  has  a  right  to  oyer, 
and  of  which  the  plaintiff  is  therefore  required  to  make  profert.  In  these 
cases,  when  the  deed  cannot  be  produced,  the  plaintiff  may  excuse  himself 
from  making  a  profert,  by  averring  that  the  deed  has  been  lost,  by  time  and 
accident.  In  the  case  before  us,  it  appears  that  a  part  of  the  note  had  been 
destroyed,  and  the  objection  was,  that  Uiat  fact  had  not  been  set  out  in  the  dec 
laration«  There  is  no  analogy  between  this  case,  and  those  in  which  that 
averment  is  required.  In  an  action  on  a  promissory  note,  the  defendant  not 
being  entitled  to  oyer,  a  profert  is  not  necessary,  nor  is  it  necessary  to  set  out 
the  note  in  the  declaration — it  may  be  given  in  evidence  on  the  general  counts 
— ^its  mutilated  state,  therefore,  need  not  be  described  in  the  pleadings.  It  is 
time  enough  to  disclose  that  fact>  and  to^account  for  it,  when  the  paper  is  offer.- 
ed  in  evidence. 

Judgment  affirmed. 


ROBBINS  V.  BUDD. 
Judges  BURNET  and  SHERMAN 

1625. 


A  penon  fined  by  on«  justice  for  profane  iwearing  and  anetted  and  brought  before  another  justicr 
tot  the  tame  offiuict,  can  only  prove  the  former  conviction  by  a  tranKript  from  the  docket  of  the 
justice  who  asseised  the  fine. 

The  declaration  contained  three  counts.  The  first  stated  in  substance,  that 
William  Robbins  was^  a  son  and  servant  of  the  plaintiff  in  his  employ — ^that 
the  defendant  being  a  Justice  of  the  Peace,  issued  his  warrant  agamst  the  said 
William,  caused  him  to  be  unlawfully  arrested,  fined  him  in  the  sum  of  three 
dcdlars,  and  imprisoned  him,  whereby  he  lost  the  benefit  of  his  labor.  The 
second  count  charged  the  arrest  to  have  been  made  with  force  and  arms.     The 
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third  count  charged  the  defendant  with  having  caused  the  said  William  to  be 
illegally  arrested  on  a  charge  of  swearing  several  finable  oaths — ^that  the  said 
William  had  before  that  time  been  legally  fined  for  swearing  the  same  oaths — 
that  the  defendant  knowing  the  premises  caused  him  to  be  fined  a  second  time, 
and  to  be  imprisoned  for  the  same  offence  by  which  he  lost,  &c. 

Plea  General  Issue  and  Notice. 

In  support  of  the  declaratioii  the  plaintiff  gave  in  evidence  a  certified  trans- 
cript from  the  docket  of  the  defendant  from  which  it  appeared  that  William 
Robbins  had  been  charged  on  oath  before  the  defendant,  as  a  justice  of  the 
peace,  with  having  sworn  two  finable  oaths,  on  which  charge  the  said  William 
was  arrested,  brought  before  the  defendant,  fined  one  dollar  and  cost  of  suit, 
and  for  non-payment  of  the  fine  was  committed  to  prison. 

B.  Cook  testified  that  he  was  a  justice  of  the  peace,  that  on  the  evening  of 
the  third  of  July,  William  Robbins,  son  of  the  plaintiff,  swore  two  finable  oaths 
in  his  presence,  that  he  informed  him  at  the  time  that  he  should  take  notice  of 
it.     That  in  the  course  of  the  evening  he  made  an  entry  on  his  docket,  that  said 
Williams  was  fined  fifty  cents  for  swearing  the  said  oaths. 

On  cross  examination  he  stated  that  no  process  had  issued  and  that  no  cost 
had  been  taxed.  That  afler  he  had  fined  the  said  William,  the  constable  came 
and  took  him  on  a  warrant  from  justice  Budd,  and  that  he  requested  the  consta- 
ble to  tell  Esquire  Budd  what  he  had  done. 

J.  Cook  testified,  that  he  heard  William  Robbins  swear,  and  heard  B.  Cook 
tell  him  he  would  take  notice  of  it.  He  saw  the  constable  arrest  young  Rob- 
bins on  the  warrant  from  Budd — ^that  he  was  called  as  a  witness  before  Budd — 
that  he  proved  the  swearing  of  the  oaths,  and  that  he  informed  Budd,  that  B. 
Cook  had  fined  Robbins  before,  for  the  same  oaths.  On  cross-examination  he 
stated  that  no  transcript  was  produced  from  the  docket  of  B.  Cook,  and  that  the 
defendant  Budd  had  no  knowledge  of  the  fine  imposed  by  Cook,  but  the' verbal 
information  given  by  the  witness. 

On  this  evidence  the  plaintiff  rested,  and  the  defendant  moved  for  a  non  suit. 

By  the  Cou&t. 

The  declaration  charges  that  the  defendant  was  a  justice  of  the  peace — that 
as  such  he  issued  a  warrant  against  William  Robbins,  son  of  the  plaintiff,  for  an 
alleged  violation  of  the  act  for  the  prevention  of  certain  immoral  practices. — 
That  the  said  William  had  been  previously  fined  for  the  same  offence — that  the 
defendcmt  with  a  knowledge  of  that  fact  unlawfully  fined  him  a  second  time,  and 
caused  him  to  be  imprisoned,  whereby  the  plaintiff  lost  the  benefit  of  his  labour. 
In  support  of  the  motion  it  is  contended,  that  these  facts  have  not  been  proved. 
The  only  averment  tending  to  subject  the  defendant  to  his  action  is  his  knowledge 
that  the  party  accused  had  been  previously  fined  for  the  same  offence.  The 
declaration  does  not  state  the  manner  in  which  the  defendant  acquired  that  knowl- 
edge,  but  it  appears  from  the  testimony,  that  it  was  by  a  verbal  message,  sent 
by  Justice  Cook,  which  message  the  defendant  very  properly  refused  to  receive 
as  evidence.  It  was  the  duty  of  the  accused,  if  he  wished  to  avail  himself  of 
that  defence,  to  do  it  by  a  certified  transcript  from  the  docket  of  the  justice  who 
had  imposed  his  fine.  Parol  evidence  of  the  fact  was  inadmissible.  If  the  suit 
had  been  brought  in  a  court  of  record,  and  the  defendant  had  plead  a  former 
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conviction  in  bar,  he  could  not  have  sustained  that  plea  by  parol  testimony,  but 
must  have  produced  the  record  of  the  conviction.  Although  the  pleadings 
before  the  justice  are  ore  itnusy  the  rules  of  evidence  are  the  same  as  in  courts 
ot  record,  and  the  defendant,  acting  as  a  judicial  officer,  was  bound  to  require 
the  best  evidence  in  the  power  of  the  party,  and  to  reject  that  which  was  infe« 
rlor.  The  plaintiff  not  having  shewn  that  such  evidence  was  produced,  has 
failed  to  prove  the  only  fact  on  which  he  could  hope  to  sustain  his  action — ^we 
therefore  advise  him  to  submit  to  a  non  suit. 
Judgment  of  non  suit. 


2  HAMMOND,  18. 
TOWNSEND  V.   ALEXANDER, 

Judges  PEASE  and  BURNET. 
1825. 


Where  a  party  lecking  a  specific  performance  of  a  contnict  in«'sLs  upon  an  unconscionable  advan- 
tage, the  court  will  dismiss  his  Bill . 

The  facts  are  these.  The  defendant  contracted  to  sell  to  the  complainant  a 
house  and  lot  in  the  town  of  Springborough,  on  the  complainant's  paying  for  the 
same  two  hundred  and  forty  dollars  in  the  following  manner.  Twenty  dollars 
to  be  paid  on  a  day  named;  one  hundred  dollars  to  be  paid  on  a  subsequent  day; 
one  hundred  dollars  to  be  paid  by  assigning  notes  on  good  men;,  and  in  discharge 
of  the  residue  the  complainant  was  to  convey  five  unimproved  lots  in  Spring- 
borough.  The  first  and  second  instalments,  amounting  to  one  hundred  and 
twenty  dollars,  were  paid.  In  discharge  of  the  third  instalment  the  complain- • 
ant  offered  to  assign  promissory  notes  on  different  individuals  to  tlie  amount  of 
one  hundred  dollars.  The  defendant  objected  to  the  sufficiency  of  a  part  of 
the  notes,  amounting  to  seventy -one  dollars  and  forty  cents,  but  was  willing  to 
receive  the  residue,  amounting  to  twenty-three  dollars  and  sixty  cents.  Com- 
plainant  refused  to  assign  a  part  without  the  whole.  Defendant  then  instituted 
a  suit  before  a  justice  of  the  peace,  for  the  whole  amount  of  the  third  instal- 
ment. The  justice  mistaking  the  extent  of  his  power,  gave  judgment  that  the 
defendant  in  the  suit  before  him,  should  pay  the  plaintiff  the  sum  of  seventy- 
one  dollars  and  forty  cents,  being  the  amount  of  notes  objected  to,  and  ordered 
him  to  assign  to  the  plaintiff  the  residue  of  the  notes,  to  which  no  objection  had 
been  made,  amounting  to  twenty-three  dollars  and  sixty  cents.  The  complain- 
ant refused  to  assign  the  notes,  but  offered  to  pay  the  seventy-one  dollars  and 
forty  cents,  and  to  execute  a  deed  for  the  five  lots  in  Springborough.  The 
prayer  of  the  bill  is  that  the  defbndant  may  be  decreed  to  convey  the  house  and 
lot. 

On  the  part  of  complainant  it  was  contended  that  the  recovery  before  the*  jus- 
tice was  a  judicial  determination  of  the  amount  due  on  the  contract.  That  the 
order  relating  to  the  assignment  of  the  notes  was  a  nullity,  and  not  obligatory; 
but  if  otherwise,  that  the  defendant  had  his  remedy.  That  this  court  cannot 
OYsrhall  the  merits  of  that  judgment,  which  was  rendered  in  a  suit,  in  which  the 
entire  claim  of  the  defendant  was  exhibited* 
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By  the  Court* 

The  facts  in  this  case  are  not  disputed.  The  contract  is  admitted,  and  also 
the  performance  by  the  complaina&t  as  far  as  it  is  alleged  in  the  bill.  The  only 
point  of  controversy  is  whether  the  defendant  shall  lose  twenty-three  dollars 
and  sixty  cents,  part  of  the  third  instalment,  in  consequence  of  the  erroneous 
opinion  of  the  magistrate,  as  to  the  kind  of  judgment  or  decree  he  Was  authoriz- 
ed to  enter.  It  is  evident,  and  in  substance  admitted  by  the  complainant,  that 
the  third  instalment  of  one  hundred  dollars,  was  wholly  unpaid  when  suit  was 
commenced  before  the  justice,  and  that  judgment  was  rendered  for  a  less  sum 
than  was  due,  in  consequence  of  a  belief  that  the  justice  had  power  to  compel  an 
assignment  of  a  part  of  the  notes.  Although  it  is  not  in  the  power  of  this  court 
to  interfere  with  the  judgment  of  the  magistrate,  yet  it  is  in  their  power  to  require 
the  complainant  to  do  equity,  as  the  only  condition  on  which  they  will  render 
him  their  aid.  Wo  cannot  shut  our  eyes  on  the  fact,  that  the  complainant  is 
seeking  an  unjust  advantage  of  the  defendant,  and  that  if  the  prayer  of  his  bill 
should  be  granted,  he  will  obtain  tho  property  at  a  less  sum  than  he  stipulated 
to  pay.  He  may  claim  the  advantage  he  has  gained  at  law  by  refusing  to  assign 
the  notes,  or  to  pay  more  than  the  amount  of  the  magistrate's  judgment,  but 
while  he  does  so  we  will  leave  him  to  his  remedy  at  law.  Before  he  has  a 
right  to  ask  equity,  he  must  do  equity.  He  must  come  with  clean  hands,  if  he 
expects  to  obtain  the  aid  of  this  court.  As  the  case  now  stands,  we  are  called 
on  to  decree  him  a  title,  under  such  circumstances  as  must  forever  prevent  the 
defendant  from  obtaining  a  part  of  the  consideration.  The  complainant  does  not 
pretend  that  the  sum  for  which  the  magistrate  directed  notes  to  be  assigned  has 
been  paid,  and  he  still  persists  in  his  refusal  to  pay  it.  We  have  no  alternative 
therefore  but  to  dismiss  his  bill. 


M'CARTY  V.  BURROWS. 
Judges  PEASE.and  BURNET. 

1825. 


Where  a  matter  of  fact,  properly  a  subject  of  defence  at  law,  is  not  litigated  at  law,  equitj  will 
not  relieve. 

The  bill  states,  that  defendant  being  about  to  go  to  New-Orleans,  and  having 
a  sum  of  money  on  htuid  in  current  bank  notes,  for  which  he  had  no  immediate 
use,  proposed  to  lend  them  to  complainant,  to  be  refunded  on  his  return  from 
New-Orleans.  That  the  complainant  took  the  bank  notes,  and  gave  his  own 
promissory  note  for  the  amount — that  afler  the  defendant  had  returned,  the 
complainant  called  on  him,  and  told  him  that  the  notes  did  not  answer  his  pur- 
pose—-that  he  could  not  pay  his  debts  with  them,  and  offered  to  return  them — that 
defendant  agreed  to  take  them  back,  and  give  up  the  promissory  note  which  he 
held — ^that  complainant  then  gave  him  the  bank  notes,  on  which  the  defendant 
promised  to  destroy  the  promissory  note,  which  was  not  at  that  time  present — 
that  relying  on  the  integrity  of  the  defendant  he  took  no  receipt^  and  had  no  yriu 
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ness  by  whom  he  could  prove  the  payment — ^that  defendant,  instead  of  destroying 
the  note,  commenced  an  action  on  it,  recovered  judgment,  and  had  sued  out  exe- 
cution. 

The  prayer  of  the  bill  is  for  a  perpetual  injunction. 

The  answer  admits  the  loan  of  the  money — ^the  promissory  note — the  judg- 
ment  and  execution;  but  denies  the  repayment,  and  avers  that  the  debt  is  just  and' 
that  it  is  wholly  unpaid. 

Two  witnesses  were  examined  on  the  part  of  the  complainant.  The  first  testifi- 
ed,  that  he  heard  the  defendant  say  he  had  received  the  bank  notes  from  complain- 
ant, and  had  promised  to  destroy  the  promissory  note.  The  second  testified  that 
he  was  present  at  a  conversation  between  the  parties,  when  the  defendant  made 
the  same  admission.  On  the  part  of  defendant  testimony  was  offered  as  to  the 
general  character  of  the  fifst  witness,  and  the  cause  was  submitted. 

By  the  CouBT. 

There  is  no  ground  on  which  this  bill  can  be  sustained.  The  credibility  of 
the  first  witness  is  entirely  destroyed.  Independent  of  the  proof  as  to  his  gen. 
eral  character,  he  has  equivocated,  and  told  different  stories  at  different  times. 
His  evidence  therefore  is  entitled  to  no  weight.  The  second  witness  contradicts 
one  of  the  allegations  of  the  bill,  that  complainant  had  no  witness  by  whom  he 
could  prove  the  payment  of  the  money. 

The  material  averments  of  the  bill  are  positively  denied  by  the  answer,  which 
is  responsive,  and  is  not  impeached. 

The  remedy  of  the  complainant,  admitting  the  truth  of  his  allegations,  was  at 
law.  The  whole  contest  between  the  parties  is  a  matter  of  fact,  relating  to  the 
payment  of  a  sum  of  money,  of  which  the  complainant  might  have  availed  him- 
self in  the  action  of  the  promissory  note,  and  if  the  second  witness  testified  truly, 
of  which  there  is  great  doubt,  McCarty  knew  by  whom  he  could  prove  the  con- 
fession  of  payment.  But  be  this  as  it  may,  the  case  is  not  within  the  jurisdiction 
of  this  court.  Putting  the  answer  out  of  the  question,  the  complainant  has  not 
presented  a  case  that  can  be  sustained.  It  might  have  been  necessary  for  him 
to  file  a  bill  of  recovery,  pending  the  suit  at  law,  but  having  submitted  to  a  judg- 
ment  in  a  case  depending  wholly  on  a  contested  fact,  he  cannot  review  the  mer- 
its of  that  judgment  in  a  court  of  chancery. 

The  injunction  must  be  dissolved,  and  the  bill  dismissed. 


WOOD  ET  AL.   r.   ARCHER, 

Judges  PEASE  and  BURNET 

1825. 


When  a  party  negUcU  to  makt  a  proper  defeLce  at  law  equity  Till  not  relieve. 

The  bill  states,  that  after  the  complainants  had  taken  out  letters  of  administra* 
tion,  an  allowance  of  195  dollars  was  made  for  the  support  of  the  widow  and 
children  of  the  intestate  for  one  year,  agreeably  to  the  statute.  That  a  contract 
was  afterwards  entered  into,  between  the  complainants  and  the  widow,  that  she 
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should  receive  39  dollars  for  her  own  support,  and  that  thej  should  receive  thtf 
nadue  and  support  the  children,  which  was  done.  That  the  defendant  was  aip* 
pointed  their  guardian,  and  in  that  character  commenced  a  suit  against  the  com- 
piainants,  before  a  justice  of  the  peace,  for  the  money  received  by  them  under 
the  agreement  aforesaid,  and  recovered  a  judgment;  that  the  complainants.  theA 
gave  notice  of  an  appeal,  afler  which  an  agreement  was  altered  into,  that  the 
complainants  should  relinquish  their  appeal,  and  the  defendant  should  anvcably 
and  honestly  settle  the  matter;  but  that  after  the  time  for  presenting  the  appeal 
had  expired,  the  defendant  refused  to  settle. 

The  answer  denies  the  material  averments  of  the  bill. 

The  cause  having  been  submitted  on  bill  and  answer,  the  following  points  were 
decided  by  the  court: 

1.  The  claim  of  the  complainants  was  a  proper  defence  to  the  suit  at  law. 

2.  The  promise  to  settle  or  relinquish  the  appeal,  was  made  on  a  good  con- 
sideration, and  may  be  investigated  in  an  action  at  law. 

8.  The  bill  does  not  present  a  case  that  could  be  sustained  in  equity,  if  the 
facts  were  all  admitted;  but  as  they  are  principally  denied,  and  no  evidence  is 
ofiered,  the  injunction  must  be  dissolved  and  the  bill  dismissed. 


DUCKWALL  »   ZIMMERMAN. 

Judges  PEASE  and  BURNET. 
1625. 


Whste  a  pwty  neglects  to  make  a  proper  defence  at  law,  equity  will  not  relieve. 

The  bill  stated,  that  suit  was  commenced  against  the  complainants  on  an  in- 
•trument,  purporting  to  be  a  note  executed  by  Kitty  Ann,  now  the  wife  of  the 
complainant  Duckwall,  while  el  feme  sole.  That  the  defendants  in  the  suit  «t  Imw, 
believing  that  the  plaintiffi  must  prove  the  execution  of  th6  note,  did  not  ttttend, 
and  that  judgment  was  entered  against  them.  They  deny  the  exacution  of  the 
note,  and  pray  for  a  perpetual  injunction. 

The  defendant  demurred — ^the  cause  wss  submitted  without  argument** 

By  the  Covmt, 

There  is  no  ground  on  which  this  bill  can  be  sustained.    It  does  not  d6ntain 
one  feature  of  a  case  proper  for,  or  relievable  in  this  court. 
The  injunction  must  be  dissolved,  and  the  bill  dismissed. 


WOOD  V.  PRATT  ET  AL. 

Judges  PEASE  and  BURNET^ 

1825. 

The  bill  states  that  the  defendant,  Davis,  being  a  justice  of  the  peace,  entered 
a  judgment  oa  his  docket  against  the  complainant  in  favor  of  S.  Pratt,  for  up- 
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wardi  of  80  dollars;  that  he  was  not  served  with  process,  and  had  no  knowledge 
of  the  suit  till  after  judgment  had  been  rendered  and  execution  issued,  and  prays 
for  a  perpetual  injunction. 

The  answer  admits  the  judgment  and  execution,  and  avers  ihat  complakianA 
had  notice  of  the  suit  before  the  justice — ^that  he  appeared  at  the  trial  and  ad* 
mitted  the  debt  to  be  just,  on  which  judgment  was  entered  against  him* 

The  cause  was  submitted  on  bill  and  answer. 

Bjf  the  CoiTXT. 

Let  the  injunction  be  dissolved  and  the  bill  dismissed. 


2  HAMMOND,  24. 
NDMLIN  V.  WESTLAKE. 

JuDoxs  PEASE  jksm  BURNET. 
1825. 


When  a  suit  U  biou^t  in  the  name  of  one  person  for  the  uie  of  another,  it  ia  not  necetmy  tv 
Aov  an  aMignment  of  the  subject  of  the  action 

It  appeared  from  the  record,  that  a  certiorari  had  issued  from  the  Commoa 
Pleas  of  Gallia,  to  John  Kerr,  a  justice  of  the  peace,  who  returned  the  same 
with  a  transcript  annexed,  from  which  it  appeared  that  a  summons  issued  in 
the  name  of  Jane  Scott  for  the  use  of  Workman,  against  Samuel  Westlake, 
which  was  returned  served.  That  defendtuit  appeared  and  confessed  judgment 
for  $21  00  and  cost.  That  sundry  executions  had  been  issued  by  the  justice, 
<m  which  no  property  was  found.  That  the  proceedings  before  the  justice  had 
been  staid  by  an  injunction  which  was  afterwards  dissolved.  That  the  justice 
then  issued  a  summons  on  the  injunction  bond,  in  the  name  of  Scott,  for  the  use 
«f  Workman,  against  the  defendants  Samuel  Westlake  and  his  securities.  That 
the  defendants  appeared,  made  no  defence,  and  that  judgment  was  entered  by  the 
justice  for  the  penalty  of  the  bond,  to  be  released  on  the  payment  of  $28  47. 

After  the  return  of  this  transcript  diminution  was  suggested,  and  a  further 
return  obtained,  setting  out  the  original  note,  on  which  the  suit  was  brought*  It 
did  not  appear  from  the  note  that  it  had  been  assigned  to  Workman.  Pending- 
the  certiorari,  Jane  Scott  died,  and  N.  Numlin,  administrator,  was  made  party* 
The  following  reasons  were  assigned  on  the  certiorari : 

1.  **The  suit  was  brought  in  the  name  of  Jane  Scott,  and  the  judgment  waa 
rendered  in  the  name  of  Jane  Scott,  for  the  use  of  Workman." 

S.  ''It  does  not  appear  that  Workman  had  any  interest  in  the  note  on  which 
suit  was  brought,  as  there  was  no  assignment,  or  order  by  Jane  Scott  to  Work- 
man  for  the  payment  of  the  same  to  him." 

8.  "The  judgment  does  not  agree  with  the  writ." 

On  these  reasons  the  court  of  Common  Pleas  set  aside  the  judgment  of  the 
justice,  and  rendered  judgment  against  the  defendant  in  certiorari  for  cost,  to 
reverse  which  this  writ  of  error  was  taken. 

The  error  relied  on  is,  that  the  court  of  Common  Pleas  set  asida  tiie  jud§» 
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meat  of  Ihe  justice,  and  rendered  judgment  in  favor  of  plaintiff  in  certiorari, 
JSy  the  CouBT. 

The  assignment  in  this  case  renders  it  necessary  to  examine  the  reasons 
filed  in  the  court  below. 

The  first  and  third  reasons  are  not  true  In  point  of  fact.  The  transcript 
shews  that  the  original  summons  issued  in  the  name  of  Jane  Scott,  for  the  use 
of  Workman,  and  that  there  is  no  disagreement  between  the  writ  and  judg. 
ment. 

The  second  reason  does  not  seem  to  be  yery  material.  As  the  note  was  not 
assigned,  the  suit  was  properly  brought  in  the  name  of  the  payee.  The  addi- 
tional words,  for  the  use  of  Workman,  were  intended  to  show  that  he  had  a 
fight  to  receive  the  money  when  it  should  be  collected.  The  want  of  an  as- 
signment,  or  an  order  on  the  back  of  the  note,  does  not  disprove  that  right.  It 
might  have  been  created  by  a  separate  instrument,  or  a  parol  agreement,  the 
validity  of  which  could  only  be  questioned  by  the  payee.  It  is  a  matter  of  no 
interest  to  the  defendant  to'  whom  the  money  belongs;  it  is  enough  for  him  to 
know,  that  the  title  to  the  note  is  in  the  plaintiff,  in  whose  name  the  suit  was 
brought,  and  that  a  second  action  cannot  be  sustained  against  him  for  the  same 
demand. 

ft  is  a  common  practice  in  the  courts  of  this  state  to  designate  in  this  way  the 
person  for  whose  benefit  a  suit  was  brought.  When  it  is  necessary  to  com- 
m^ice  it  in  the  name  of  the  original  obligee,  or  payee,  and  it  has  been  considered 
«  sufficient  authority  from  the  nominal  plaintiff  to  justify  the  officer  in  paying 
the  proceeds  of  the  judgment  to  the  person  designated,  where  no  objection  is 
made.  It  has  been  treated  as  an  acknowledgment,  by  the  plaintiff,  that  he  was 
a  trustee,  suing  for  the  use  of  another,  and  it  appears  unnecessary  to  inquire  in 
what  way  the  trust  was  created,  as  long  as  the  trustee  is  dbposed^to  acknowledge 
it,  and  the  interest  of  third  persons  is  not  affected  by  it. 

On  these  grounds  we  are  of  opinion  that  the  court  of  Common  Pleas  erred  in 
netting  aside  the  judgment  of  the  justice. 

Judgment  reversed,  aod  cause  rendered  for  further  proceedings. 
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KNAGGS  V.  CONANT. 

JoDam  BURNET  aud  SHERMAN. 

1825. 

W)Mn  acauie  is  certifitd  to  the  Saprepie  Coort,  from  the  court  of  comoMm  pleat,  on  ■ccoimt  of 
1m  inteiMt  of  tho  judges ,  the  pans  upoa  which  the  interest  antes,  must  be  set  out  in  the  ceitifieaie* 

It  was  certified  to  this  court  from  the  court  of  Common  Pleas  on  the  ground 

that  there  was  not  a  constitutional  quorum  of  disinterested  judges  to  try  it* 

The  certificate  accompanying  the  record  was  in  these  words  "Whereupon  this 

<»afle  being  called  by  the  honorable  court  in  chancery,  E.  Lane  Esq.  solicitor 

ibr  the  defendant  suggests,  that  there  is  not  a  quorum  of  judges  qualified  to  try 

€lik  cooae  on  account  of  interest,  and  this  appearipg,  the  clerk  of  our  said  court. 
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according  to  the  statute  in  such  case  made  and  provided,  certifies  the  pleadings 
to  the  Supreme  Court." 

The  court  having  inspected  the  record,  refused  to  take  cognizance  of  the 
cause  for  want  of  jurisdiction,  and  ordered  the  transcript  to  he  sent  hack  to  the 
common  pleas  of  Wood  county. 

By  iht  CovBT. 

♦ 

T)ie  statute  provides,  that  if  in  any  suit  or  action  in  the  court  of  Common  PleaS; 

it  shall  so  happen  that  there  is  not  a  sufficient  number  of  disinterested  judgev 
of  such  court,  to  sit  on  the  trial,  it  shall  be  the  duty  of  such  court  on  the  appli- 
cation of  either  party,  to  cause  the  facts  to  be  entered  on  the  minutes  of  the 
court,  and  also  to  order  an  authenticated  copy  thereof,  with  all  the  proceeding* 
in  sucbsuit  or  action  to  be  forthwith  certified  to  the  next  Supreme  Court  of  th« 
county,  which  Supreme  Court  shall  thereupon  take  cognizance  tiiereof,  in  like 
manner  as  if  it  had  been  originally  commenced  in  that  court,  and  shall  proceed 
to  hear  and  determine  the  same  accordingly.  The  jurisdiction  of  this  court 
therefore  depends  on  the  existence  of  an  interest  in  the  court  below,  which 
must  be  ascertained  by  the  record.  The  law  requires  the  facts,  from  which  this 
interest  is  inferred,  to  be  entered  on  the  minutes  and  certified  to  the  Supreme 
court  with  a  transcript  of  the  proceedings.  We  are  not  to  rely  on  the  opinion 
of  the  court  of  Common  Pleas,  or  of  counsel  in  the  case,  that  there  is  not  a 
constitutional  quorum  of  disinterested  judges.  We  must  be  furnished  with 
record  evidence  of  the  facts  from  which  that  conclusion  is  drawn.  Judges  and 
lawyers  frequently  differ  as  to  what  amounts  to  evidence  of  an  interest,  and,  as 
our  jurisdiction  depends  on  the  reality  of  such  an  interest,  we  must  be  furnished 
with  the  facts  and  form  an  opinion  for  ourselves.  In  this  case  it  does  not  ap- 
pear what  the  facts  were,  or  that  the  Common  Pleas  directed  any  entry  or 
certificate  to  be  made.  It  is  merely  stated,  that  on  the  suggestion  of  counsial 
the  clerk  certifies,  &c.  On  such  a  certificate  as  this  we  cannot  venture  to 
proceed,  as  it  does  not  furnish  us  with  evidence  from  which  we  can  ascertain 
that  we  have  jurisdiction.  The  letter  and  spirit  of  the  statute  requires  that  the 
courts  below  should  ascertain  the  truth  of  the  facts,  from  which  the  interest  of 
the  judges  is  inferred,  and  that  they  order  those  facts  to  be  entered  on  their 
minutes,  and  certified  with  arcopy  of  all  theproceedings  to  this  court. 


HARTSHORN  v.  WILSON. 

JcDGEa  BURNET  and  SHERMAN,  ^ 

1826. 

•  Eiror  In  Hut  may  bo  ftisigiied  oa  certioraxi. 

A  judgment  in  attachment  before  a  justice  of  the  peace,  may  be  set  amde  on  certioian,  upon  pioof 
that  the  defendant  was  a  resident  of  the  county  where  the  writ  issued. 


The  f^cts  were  these.    Hartshorn  having  made  affidavit  of  a  debt  doe 

Wil30B,  and  that  he  absconded  to  the  injury  of  his  creditors,  sued  out  an  altaicli- 

ndk  before  a  Justice  ol  the  peace,  by  virtne  of  which  the  ooiMftaUa  to.  wkom. 
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U  was  directed  attached  a  yoke  of  oji^en.  Judgment  was  afterwards  entered 
in  favor  of  plaintiff,  and  execution  issued.  Wilson  removed  the  proceedings  to 
the  Common  Pleas  by  certiorari  and  assigned  for  error  that  before  and  at  the 
time  of  suing  out  the  writ  ot  attachment,  he  was  living  and  residing  in  the  said 
county  of  Sandusky,  and  that  from  the  day  of  the  sueing  out  of  the  writ  until 
the  rendition  of  the  judgment  he  was  constantly  within  the  county  at  his  usual 
residence,  pursuing  his  ordinary  business. 

The  defendant  demurred — the  court  below  sustained  the  assignment  and  set 
aside  the  judgment  of  the  justice,  to  reverse  which  the  writ  of  error  was 
brought.  The  error  assigned  was  that  the  court  of  Common  Pleas  erred  in 
setting  aside  the  proceedings  and  judgment  of  the  justice. 

The  cause  was  submitted  without  argument. 

Bp  the  CovBT. 

The  question  presented  in  this  case,  is  whether  the  plaintiff  in  certiorari, 
against  whom  judgment  has  been  entered,  on  a  writ  of  attachment,  issued  by  a 
magistrate,  can  assign  for  error  the  fact  that  he  was  a  resident  of  the  county 
where  the  writ  issued,  and  had  not  absconded  as  was  averred  in  the  affidavit  on 
which  the  attachment  issued.  The  writ  of  attachment  is  given  by  statute  and 
can  be  issued  only  against  absconding  debtors,  or  such  as  do  not  reside  within 
'the  county — for  convenience  or  from  the  necessity  of  the  case,  the  justice  is 
iauthorized  to  receive  the  affidavit  of  the  creditor,  that  his  debtor  absconds,  or 
is  a  non  resident,  and  on  that  evidence  to  issue  the  writ,  but  the  legality  of  the 
process  depends  on  the  fact,  and  not  on  the  affidavit,  which  is  received  as  evi. 
dence  of  the  fact.  The  process  against  a  resident  must  be  a  summons  or  capias 
on  which  personal  service  is  required — he  must  have  a  day  to  answer  before 
judgment — ^he  is  entitled  to  a  stay  of  execution,  and  his  property  is  not  liable  to 
be  taken  in  the  first  instance  as  in  case  of  an  attachment.  The  statute  makes 
this  distinction,  and  it  is  not. in  the  power  of  a  creditor,  by  perjury  or  mistake* 
to  do  away  its  legal  obligation,  or  the  right  of  the  debtor  to  insist  on  it.  Process; 
may  issue  by  mistake,  and  proceedings  on  it  be  sustained  until  the  mistake  is 
judicially  ascertained;  but  whenever  that  is  done,  the  party  injured  is  entiled  to. 
relief.  Individuals  are  not  at  liberty  to  change  the  law,  or  by  fraud,  or  mistake 
to  create  a  jurisdiction,  not  known  to  the  Jaw;  and  when  such  an  attempt  is. 
nnde,  the  proceedings  cannot  be  sustained  after  the  truth  is  judicially  known*. 
An  attachm^it  founded  on  an  affidavit  taken  in  conformity  with  the  statute, 
inttst-i)e  considered  prima  facu  as  legal,  and  will  sustain  the  writ  and  the  pro- 
eeedings  had  on  it;  but  as  this  mode  of  proceeding  is  not  authorized  againt  a 
jpeaident,  who  does  not  abscond,  whenever  it  is  ascertained  that  the  defiant  is 
a  resident  of  the  coimty  and  has  not  absconded,  proceedings  must  be  staid.-^ 
The  remedy  by  attachment  being  founded  on  the  alleged  absence  of  the  defen-. 
daat,  personal  notice  is  not  required;  the  proceedings  are  ex-parte-^ihe  defend- 
«nt  has  no  day  in  court;  judgment  may  be  obtained  and  his  property  sold 
Without  his  knowledge  and  before  it  is  in  his  power  to  take  advantage  of  the 
error.  It  seems  necessary,  therefore,  to  prevent  abuses  of  legal  process  in 
cases  Uke  this,  that  the  party  injured  should  be  permitted  to  assign  the  fact  far 
rnn^Tf  aa  a  writ  of  certiorari;  and  we  do  not  discover  any  thing  in  the  prao* 
^m,  neoosistent  with  the  principles  which  govern  proceedings  in  the  nhtare  of 
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appeals  in  other  cases.  On  a  writ  of  error,  the  plaintiff  may  assign  for  errori 
matter  of  fact  not  apparent  on  the  record,  and  put  the  defendant  to  take  an 
issue,  either  on  the  fact  or  on  the  law,  which  seems  to  be  the  course  pursued 
in  this  case. 


DECISIONS  IN  BANK. 

2  HAMMOND,  31. 

1825. 

HAMMER  V.  McCONNEL. 


Process  against  two,  ond  not  served,  declaration  against  one,  ftppeaiance  and  plea,  by  cm^  veidict 
«Lnd judgment  agunst  both  in  Supreme  Court;  the  judgment  may  be  amended  at  a  subsequent  teim 
by  striking  out  the  name  of  the  defendant  not  served. 

This  case  came  before  the  court  upon  three  separate  motions,  made  in  the 
Supreme  Court  for  Tuscarawas  county,  and  adjourned  for  decision  to  this  court* 
The  case  was  this :  Hammer  brought  an  action  for  goods  sold  and  delivered  to 
John  and  Alexander  McConnel,  as  partaers  in  trade — ^process  issued  against 
both,  but  as  to  John  McConnel  was  returned  not  found.  The  declaration  was 
filed  under  the  statute  suggesting  thp  return  of  non  est*  as  to  John — Alexander 
appeared  and  pleaded  to  the  action  separately,  and  in  the  court  of  common  pleas 
a  verdict  passed  in  his  favor.  The  plaintiflf  appealed  to  the  Supreme  Court, 
where  a  verdict  was  found  for  the  plaintiflf.  The  verdict  was  returned  as 
against  both  John  and  Alexander,  and  a  joint  judgment  was  rendered  against 
both.  At  a  subsequent  term,  the  plaintiff  moved  for  leave  to  amend  the  judg. 
ment  by  striking  out  the  name  of  John  McConnel.  The  defendant  moved  to  set 
aside  the  verdict  and  judgment  as  irregular  and  award  a  venire  facias  de  novo—^ 
and  also,  in  the  event  this  motion  should  be  overruled,  he  moved  for  a  writ  of 
error  coram  nobis, 

WrigJUy  for  the  plaintiff.     Tappan,  for  the  defendant. 

By  the  CouKT. 

The  verdict  in  this  ease,  is  a  substantial  finding  for  the  plaintiff.  The  issoe 
was  between  the  plaintiff  and  Alexander  McConnel,  and  upon  that  issue  alone 
-the  jury  could  decide.  There  is  no  difficulty  in  understanding  how  John  Mc- 
Connel was  connected  with  the  case,  and  it  is  perfectly  easy  to  see  how  it  bap- 
pened  that  his  name  was  included  in  the  verdict.  It  was  a  mere  formal  error. 
When  the  clerk  receives  the  verdict,  it  is  always  upon  the  terms,  that  the  ooart 
may  correct  matter  of  form,  not  touching  matter  of  substance.  The  Terdiet 
against  a  party  to  the  contract,  but  not  a  party  to  the  suit,  was  an  informality 
and  nothing  more.  It  was  the  duty  of  the  clerk  to  record  the  verdict  according 
to  the  parties  at  issue,  and  to  have  entered  the  judgment  in  the  same  way.  Had 
the  mistake  in  the  verdict,  been  discovered,  as  soon  as  the  jury  left  the  box,  can 
there  be  any  doubt  but  that  the  court  would  have  corrected  it,  and  directed  a 
judgment  conformable  to  such  correction  ?  We  think  there  can  be  none.  As  a 
mere  clerical  error,  it  is  still  am^dable.    Leave  is  accordingly  given  to  make 
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the  amendmeDt.     This  decision  concludes  the  other  two  motions;  they  must  of 
coune  be  overruled. 


WRIGHT  r.  LATHROP. 


A  verdict  and  judgment  against  one  joint  trespasser,  cannot  be  pleaded  in  bar  to  a  flepaiate  actioa 
for  tba  same  trepass,  against  another  joint  trespasser. 

This  was  an  action  of  trespass,  with  force  and  arms,  for  taking  and  convert* 
ing  goods.  The  defendant  first  pleaded  the  general  issue  of  not  guilty;  and 
secondly  he  pleaded  that  the  plaintiff  had  prosecuted  a  separate  action,  ibr  the 
same  trespass,  against  one  Asa  K.  Burroughs,  in  the  Supreme  Court  of  Portage 
county,  and  recovered  against  him  a  verdict  and  judgment  for  damages  and 
costs.  To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in  de» 
murrer.  The  question  of  law  thus  presented  upon  the  plea  and  demurrer,  WM 
adjourned  from  the  Supreme  Court  of  Portage  coimty  to  this  court. 

WhiUleseyy  Newton  and  Sloan,  for  plaintiff.     Wright^  for  defendant. 

Opinion  of  (he  Court  ly  Judge  Shebmak. 

•  The  only  point  presented  hy  the  pleadings  is,  whether  a  judgment  recovered 
by  the  plaintiff,  against  one  joint  trespasser,  is  a  bar  to  an  action  brought  against 
another  for  the  same  trespass.  I  am  aware  that  the  authorities  on  this  subject 
4ire  by  no  means  clear  or  reconcilable.  An  examination  of  the  English  reports 
will  show  that  though  there  is  no  modern  case  where  the  precise  question  mada 
by  this  plea  has  been  adjudicated  upon,  yet  the  principles  upon  which  it  rests 
have  been  often  discussed.  In  Bird  v.  Randall,  (3  Burr,  1345)  lord  Mansfield 
observed,  that  in  case  of  joint  trespass  the  defendants  were  all  liable  to  the  plain- 
tiff, and  he  might  proceed  against  one  or  all  ot  them,  as  he  pleased,  yet  he  shall 
have  but  one  satisfaction  from  all.  In  Drake  v,  Mitchell  et  als.  (3  East's  Rep. 
251)  lord  Ellenborough  says,  ^*I  have  always  imderstood  the  principle  of  transit 
in  remjudicatem  to  relate  only  to  the  particular  cause  of  action  in  which  the 
judgment  is  recovered  operating  as  a  change  of  remedy,  from  its  being  of  a 
higher  nature  than  before.  But  a  judgment  recovered  in  any  form  of  action  is 
still  but  a  security  for  the  original  cause  of  action,  until  it  be  made  productive 
->  in  satisfaction  to  the  party;  and  therefore,  till  then  it  cannot  opeiate  to  change 
any  other  collateral  concurrent  remedy,  which  the  party  may  have." 

That  each  joint  trespasser  is  answerable  for  the  act  of  all,  and  that  the  plain- 
tiff may  pursue  his  remedy  against  one  or  all,  is  unquestioned.  He  is  entitled 
to  a  compensation  in  damages  for  the  injury  he  sustained  by  the  commission  of 
the  trespass.  This  compensation  he  may  recover  from  one  or  all  of  the  joint 
trespassers.  His  remedy  against  them  severally  is  concurrent,  and  they  are 
^uasi  collateral  security  for  each  other  until  the  plaintiff  has  obtained  satisfac- 
tion. It  would  seem  to  follow,  from  this  doctrine,  that  a  recovery  of  a  judgment 
against  one  joint  trespasser  would  be  no  bar  to  a  suit  and  recovery  against  an* 
other. 

If  a  judgment  against  one  of  several  joint  trespassers  is  of  iiself  a  bar  to  all 
legal  proceedings  against  the  others,  it  will,  in  a  great  degree,  deprive  the  plain- 
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tiff  of  his  right  of  bringing  several  suits,  and  of  his  election  de  meUorilms  damnis^ 
as  each  defendant,  except  in  the  suit  first  tried,  may  pleeul,  j^uif  darrien  cowtimi* 
ance,  the  recovery  in  that  suit  as  a  bar  to  the  plaintiff's  further  proceedings 
thereby  limiting  the  plaintiff  to  the  recovery  of  a  single  verdict,  and  subjecting 
him  to  the  payment  of  costs  in  all  the  suits  but  the  one  first  tried. 

If  a  joint  action  be  brought  against  all  the  trespassers  they  may  sever  in  their 
pleas,  and  the  several  issues  made  may  be  tried  by  different  juries,  and  separate 
land  different  damages  assessed;  and  the  plaintiff  has  his  election  of  the  damages 
so  assessed,  which  shall  bind  all  the  defendants.     HeydoiCs  cobc^  (11  Co.  6.) 

The  case  of  Brown  v.  Wooien^  (  Yelv.  67  Cro.  Jac.  78)  is  the  only  one  I  havd 
been  able  to  find  in  the  English  Reports,  where  a  plea  of  a  former  recovery 
against  a  third  person  for  the  same  injury,  without  an  averment  of  satisfaotion, 
was  held  good.  That  was  an  action  of  trover  for  goods;  the  defendant  {beaded 
a  judgment  and  execution,  in  favor  of  the  plaintiff,  against  one  J.  S.  for  the 
same  goods,  and  the  plea  was  sustained.  In  Livingston  v.  Bishop  et  als*  (1  Johm,, 
Rep*  290)  chief  justice  Kent,  speaking  of  the  case  of  Brown  v,  Wooteny  says  it 
was  clearly  introductory  of  a  new  rule,  and  cites  Brooke  {Judgment  pi.  98) 
Morion^ s  case  {Cro.  EUz.  80)  and  that  many  cases  subsequent  to  that  seem  to 
disregard  it,  and  make  the  satisfaction  against  one  trespasser  the  test  of  the  plea. 
In  Brown  «.  Wooten  the  plaintiff  had  sued  out  his  execution  on  the  judgment 
against  J.  S.  and  if  that  is  to  be  considered  an  election  by  the  plaintiff  de  meHr* 
ribus  damnisy  it  will  conclude  him  from  pursuing  the  other  joint  trespaaaers 
But  in  the  case  at  bar,  the  plaintiff  has  not  issued  an  execution  on  the  judgment 
recovered  by  him,  or  done  any  other  act  from  which  it  would  be  inferred  he  had 
elected  the  damages  recovered  by  the  verdict  and  judgment  mentioned  in  the 
plea. 

The  Court  of  Appeals  in  Virginia  has  decided,  that  a  verdict  and  judgment 
against  one  of  several  joint  trespassers  was  a  bar  to  a  recovery  against  the  otli- 
ers.     {1  Hen.  and  Mumf.  488.  2  Hen.  and  Mtmf.  d§5.) 

The  Supreme  Court  of  New  York,  in  Livingston  v.  Bishop  et  aL  (1  Mm^ 
Rep.  290)  determined  that  a  recovery  against  one  joint  trespasser  is  not  a  bar 
to  a  suit  against  another,  and  this  decision  has  been  adhered  to  by  the  aame 
court  in  a  number  of  subsequent  cases. 

When  the  authorities  present  so  much  uncertainty  and  contradiction  on  the 
subject,  the  court  feel  themsolv^es  at  liberty  to  adopt  that  rule  which  to  them  ap* 
pears  most  consonant  with  reason  and  justice.  And  the  rule  which  appears  the 
more  rational  to  the  court,  and  in  accordance  with  the  general  principles  of  law 
applicable  to  the  action  of  trespass,  is,  that  the  plaintiff  may  elect  to  bring  sepa- 
rate actions  for  a  joint  trespass,  and  may  have  separate  verdicts  and  judgments, 
but  that  he  can  have  but  one  satisfaction.  This  will  preserve  to  the  plaintiff  the 
right,  which  all  the  authorities  admit  he  has,  to  bring  a  joint  suit  against  all,  or 
a  several  suit  against  each  joint  trespasser;  and,  also,  secure  to  him  his  electioDi^ 
de  melipribus  damnis^ 

The  opinion  of  the  court,  accordingly,  is,  that  the  plea  in  bar  is  insufficient 
imd  the  demurrer  thereto  sustained. 
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LESSE  OF  JOHNSTON  v.  HAINES. 

Where  the  penon  taking  an  acknowlcug  mant  of  a  deed,  givos  him&elf  no  official  character  in  his 
certificate  orsubtciiption,  the  acknowledgment  is  insufficient,  and  the  record  of  the  deo'i  irregular. 
The  copy  of  such  a  deed  duly  certified  is  not  admissible  in  evidence. 

Quere^  1/  the  original  instrument  had  been  produced  whether  evidence  can  be  received  that  the 
person  taking  the  acknowledgment  was  a  justice.  Such  proof  is  inadmisable  where  a  copy  only  is 
produced . 

At  the  trial  of  this  cause,  the  plaintiff  in  deducing  title,  oSered  in  evidence,  the 
copy  oC  one  deed,  in  the  cliain  of  title,  duly  certified  by  the  recorder,  together 
with  the  copy  of  the  certhicate  of  acknowledgment  as  made  by  the  person  tak- 
ing  it.  In  this  acknowlodgrnent  it  was  not  expressed  that  the  person  tnking  it 
was  an  officer  of  any  kind,  and  the  name  subscribed  was  witiiout  any  official 
character.  The  plaintiff  offered  to  prove,  by  other  evidence,  that  the  person 
wiio  took  the  acknowledgment  was,  in  fact,  at  the  time  a  justice  of  tlie  peace, 
duly  commissioned  and  qualified.  The  defendant  objected  to  the  copy  of  the 
deed,  and  to  the  evidence  of  the  character  of  the  person  who  took  the  acknowI« 
edgment.  The  deed  and  evidence  were  both  rejected,  and  the  plaintiff  was  non- 
suit. A  motion  was  made  for  a  new  trial,  on  the  ground  of  error  in  rejecting  the 
deed  and  evidence,  and  the  decision  of  the  motion  adjourned  to  this  courts 

Leonard^  for  the  plaintiff.     Atkinsofiy  for  defendant. 

By  the  Covbt. 

When  a  copy  of  a  deed,  certified  by  the  recorder,  is  offered  in  evidence,  in- 
stead of  the  original,  its  admissibility  depends  upon  the  fact,  whether  the  original 
has  regularly  been  admitted  to  record:  for  the  mero  fact  of  recording  a  deed, 
wiuiout  the  legal  requisites,  gives  it  no  validity. 

•The  statute,  providing  for  the  execution  and  acknowledgment  of  deeds,  which 
was  m  force  when  this  deed  was  recoMled,  required  that  the  execution  of  all  deeds 
for  the  conveyance  of^ands  should  be  acknowledged  by  the  grantor,  or  proved 
by  the  subscribing  witnesses,  before  some  judge  or  justice  of  the  peace,  and  re- 
corded in  the  proper  county.  The  acknowledgment  or  proof  is  nothing  unless 
at  be  taken  by  an  authorized  o  T!ccr,  and  whether  the  person  be  authorized  or  not 
is  a  fact  which  ought  to  appear  in  the  certificate  of  the  officer  himself.  This, 
priffiafacie,  would  besu.licient  to  authorize  the  record,  and  to  throw  the  proof  on 
the  person  inijjeaching  the  deed.  In  this  case  nothing  of  the  kind- appears  in 
the  certificate,  or  attached  to  the  subscription,  consequently  the  deed  was  not 
duly  reco/ded,  and  the  copy  cannot  be  received  as  evidence. 

Proof,  distinct  from  the  certificate  upon  which  the  record  was  made,  that  the 

person  who  took  the  acknowledgment  was,  in  fact,  a  justice  duly  qualified, 

could  not  be  received  at  the  trial;  because  it  was  a  copy,  and  not  the  original, 

to  which  the  evidence  was  intended  to  be  applied.     We  do  not  decide  what  would 

be  the  law  had  the  original  deed  been  in  court,  and  proof  offered  that  the  person, 
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who  took  the  acknowledgment,  was  a  justice.  We  think  it  clear,  that  in  tha 
case  of  a  copy,  such  proof  cannot  he  received.  The  record  being  irregular,  the 
original  is  not  proved,  and  until  that  is  done  a  copy  cannot  be  used*  The  court 
decided  correctly  in  rejecting  the  testimony,  and  the  motion  for  a  new  trial  musf 
be  overruled. 


CLARK  V,  BOYD. 

Where  there  is  other  proof  tliat  a  subscribing  witnces  to  a  writing  resides  out  of  the  jurisdietioQ  of 
fie  court,  it  is  not  necessary  to  take  out  a  subpcDoa  and  hare  a  return  of  not  found . 

Where  the  subscribing  witness  resides  out  of  the  jurisdiction  of  the  court,  proof  of  bis  hand  writing 

is  prima  facie  evidence  of  the  execution  of  the  instrument. 

A  note  assigned  and  the  note  retained  in  the  bands  of  the  assignor  until  his  4«ath,  vests  no  interest 
in  the  assignee. 

This  action  was  brought  by  the  plaintiff  as  assignee  of  Philip  Peirce,  and  was 
founded  upon  two  promissory  notes,  one  for  thirty  .eight  dollars,  the  other  for  two 
hundred  and  eighty  dollars,  both  gi^^n  by  the  defendant  to  Philip  Peirce.  The 
defendant  pleaded  Tion  est  factum^  without  affidavit,  and  gave  notice  of  pay. 
ment. 

At  the  trial  before  the  Supreme  Court  in  Highland  county,  to  prove  the  exe- 
cution of  the  assignment  endorsed  upon  the  note,  the  plaintiff  introduced  a  wit. 
ncss  to  prove  the  hand  writing  of  the  subscribing  witness  to  the  assignment, 
accompanied  with  proof  that  he  resided  in  Pennsylvania.  No  subposna  had 
been  taken  out  for  the  witness,  and  the  defendant's  counsel  objected  to  the  evi. 
dence.  The  objection  was  overruled,  and  the  proof  admitted.  The  hand 
writing  of  the  attesting  witness  to  the  assignment  being  proven,  the  plaintifT 
offered  to  give  the  notes  in  evidence  to  the  jury,  but  the  defendant  objected,  and 
insisted  that  the  hand  writing  of  the  assignor  must  also  be  proven.  The  court 
overruled  the  objection,  and  the  notes  were  read  in  evidence  to  the  jury,  and  the 
plaintiff  rested  his  case. 

The  defendant  then  gave  evidence  to  tlie  jury,  that  Peirce,  the  assignor  of  the 
note,  had  been  sometime  deceased,  and  that,  at  the  time  of  hia  death,  the  note 
for  280  dollars  was  found  among  his  papers,  endorsed  by  him  to  the  plaintilT. 
That  the  executors,  supposing  it  to  be  the  property  of  Clark,  had  not  inventoriod 
it  as  part  of  the  assetts  of  Peirce,  but  had  delivered  it  to  the  plaintifil  Upon  this 
evidence  the  defendant's  counsel  moved  the  court  to  instruct  the  jury  that  the 
plaintiff  ought  not  to  recover,  unless,  in  addition  to  the  fact  of  executing  the  as- 
signment,  they  were  satisfied  the  note  so  assigned  had  been  delivered  to  the 
assignee,  or  some  person  for  his  use.  This  instruction  the  court  gave,  but  thft 
jury  found  a  verdict  against  the  defendant  for  the  whole  amount. 

The  defendant  moved  for  a  new  trial  upon  the  grounds, 

1 .  That  the  court  erred  in  permitting  proof  to  be  given  of  the  hand  writing  of 
the  subscribing  witness  to  the  assignment,  without  a  subpoBna  having  been 
issued  for  such  witness,  and  returned  not  found. 

2.  fhat  the  court  erred  in  permitting  the  notes  to  go  in  evidence  to  the  jury, 
without  proof  of  the  hand  writing  of  the  assignor. 

3.  That,  no  proof  being  given  that  the  notes,  after  the  assignment,  were  deliren 
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od  to  the  plaintiff  by  the  assignor,  the  verdict  was  against  the  charge  of  the 
court  on  that  point,  and  against  evidence. 
The  consideration  and  decision  of  this  motion  was  adjourned  to  this  court. 

Bond^  in  support  of  the  motion.    SiU  and  Leonard,  contra. 
By  the  Cocbt. 

The  place  where  a  person,  who  has  subscribed  any  instrument  of  writing  as  a 
witness,  may  reside,  is  a  matter  of  fact,  existing  in  parol,  and  consequently 
capable  of  proof  in  different  modes.  The  knowledge  of  a  witness  examined  in 
court,  is  at  least  equal  to  any  other  mode  of  proof.  The  fact  of  a  subpoena 
being  sued  out  and  put  in  the  sheriff's  hands,  and  returned  by  him  ^^fioifound^'* 
cannot  be  higher  proof  than  that  of  a  witness  who  testifies  to  his  own  knowl- 
edge  of  the  residence  of  the  person.  The  one  can,  upon  no  principle,  be  held 
a  pre  requisite  to  the  admission  of  the  other*  The  court  were  correct  in  admit- 
ting the  testimony  as  to  the  residence. 

The  authorities  cited  show  conclusively  that  where  the  subscribing  witness 
resides  out  of  the  jurisdiction  of  the  court,  proof  of  his  hand  writing  is  deemed 
prima  facie  proof  of  the  execution  of  the  instrument  subscribed.  If  we  examine 
the  question,  upon  principle,  we  shall  find  no  sufficient  reason  for  departing  from 
the  rule  as  settled  elsewhere. 

l*he  question  is  where  the  subscribing  witness  to  an  instrument  is  dead  or 
absent,  what  is  the  proper  secondary  evidence  to  prove  the  execution  of  the  in. 
strument?  The  production  of  the  subscribing  witness  is  the  best  evidence. 
Where  this  cannot  be  obtained,  the  secondary  evidence,  which  is  substituted  for 
it,  ought  to  be  the  nearest  and  most  similar  to  it,  in  its  character  and  circum- 
stances.  The  proof  of  the  hand  writing  of  the  witness  is,  fuasi  bringing  him  into 
court,  and  the  legal  presumption  arising  upon  this  proof  is,  that  the  parties  cal* 
led  him  to  attest  the  execution  and  delivery  of  the  instrument.  It  proves  as 
much  as  the  subscribing  witness  can  prove  himself  in  many  cases.  Frequently 
he  can  by  no  more  than  recognise  his  own  hand  writing,  being  unable  to  recol. 
lect  any  thing  of  the  transaction .  ,  In  such  case  his  testimony  that  the  attestation 
ia  in  his  hand  writing,  and  must  have  been  made  by  him,  is  sufficient.  The 
proof  of  the  hand  writing  proves  as  much;  its  nature  and  effect  ought  therefore 
to  be  the  same. 

When  the  subscribing  witness  is  dead  or  absent,  the  court  have  usually  admit, 
ted  proof  of  the  hand  writing  of  the  obligor^  but  it  does  not  follow,  that  this 
proof  must  be  required,  in  addition  to  proof  of  the  hand  writing  of  the  witness, 
nor  is  the  exclusion  of  proof  of  the  hand  writing  of  the  witness  a  necessary  con. 
sequence  of  admitting  the  one,  where  the  other  cannot  be  obtained.  Under 
proper  circumstances,  both  modes  of  proof  may  be  admissible,  and  either  may 
be  sufficient. 

The  jury  were  charged,  that  without  proof  that  the  large  note,  afler  the 
assignment,  was  delivered  by  the  assignor  to  the  asignee,  or  some  person  for 
his  use,  the  plaintiff  was  not  entitled  to  recover.  Of  this  there  was  no  proof,  on 
the  contrary,  it  was  found  among  the  papers  of  the  assignor  afler  his  death. 

The  plaintiffs  counsel  insist  that  the  delivery,  by  the  executors,  was  a  suffi. 
cient  delivery  to  vest  a  right  of  property  and  of  action  in  the  plaintiff.  But  we 
4o  not  think  ao.    The  assignment  made  by  the  assignor,  while  the  note  remain*. 
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ed  in  his  ponession,  and  where  no  contract  of  sale  was  proved,  Was  a  mere  nullity. 
It  was  in  his  own  power  and  could  at  any  time  be  legally  erased*  It  gave  no 
interest,  or  title,  to  the  assignee,  and  when  Peirce  died  he  was  the  absolute  owner 
of  the  note,  notwithstanding  the  assignment*  The  right  vested,  by  his  death,  ia 
the  executors  and  could  only  be  assigned  by  them.  The  plaintiff  acquired  no 
more  right  by  a  delivery,  from  the  hands  of  the  executors,  than  he  could  have 
acquired  had  they  delivered  him  a  note,  payable  to  the  testator,  without  any 
endorsement.  The  charge  of  the  court  on  this  point  was  correct,  and  the  find- 
ing of  the  jury  is  against  both  law  and  evidence.  New  trial  upon  payment  of 
costs. 


TAYLOR  V.  WILLIAMS,  ET  AL. 

Evident  that  a  nla  of  goods  to  C.  was  made  upoa  an  aoderstaiidifig  th%t  W.  wag  hit  ptrtner, 
and  upon  the  credit  of  W,  is  admisnble  against  W.  but  ia  of  no  avail  without  other  pmof  or  the 
partnership. 

Where  a  firm  have  assumed  do  name,  one  partner  may  bind  the  others  by  contracting  in  the 
9ame  of  himself  and  Co- 
Evidence  of  the  usage  and  customs  of  merchanta  may  be  admitted,  but  not  the  opinions  of  wlt- 


Thls  cause  was  adjourned  from  the  Supreme  Court  of  Hamilton  county,  and 
came  beibre  the  court  upon  a  motion  for  a  new  trial. 

The  plaintifis  lived  in  the  city  of  New  York,  and  the  suit  was  brought  upon 
a  promissory  note,  subscribed  William  Chase  &  Co.  This  note  was  executed 
by  William  Chase  only,  and  in  every  thin^  preliminary  to  the  trial,  stood  ex. 
actly  upon  the  same  grounds  as  the  case  of  Aspinwall  u.  WilHams  and  otherg, 
reported  vol.  1,  84.  The  parties  defendants  being  the  same,  and  the  foundation 
of  the  partnership  the  same  as  in  that  case. 

At  the  trial  of  this  case  the  defendants  objected  to  evidence  being  given  by 
the  plaintiif,  that  the  plaintiffs  understood,  f>om  letters  in  the  possession  of 
Chase,  wriiten  not  by  the  other  defendants,  but  by  third  persons,  at  the  time 
they  sold  the  goods,  for  which  the  note  was  given,  that  Williams,  the  defendant, 
was  a  mcniber  of  the  firm.  But  the  court  overruled  the  objection,  and  permit- 
ted the  evidence  to  go  to  the  jury. 

The  defendiint  also  objected  to  the  article  of  agreement,  between  Chase, 
Williiinis  aiid  Gardner,  going  to  the  jury,  as  evidence  of  the  existence  of  ihe 
firm  of  William  Chase  &  Co.  whereon  to  charge  the  defendant,  Williams,  but 
th'vi  court  overruled  the  objection,  and  the  article  was  given  in  evidence  to  the 
jury. 

The  defendant  introduced  witnesses  to  prove,  that,  according  to  the  law 
nierclKtnt,  a  partnership  created,  without  taking  a  name«  could  only  make  con- 
tracts  ill  the  name  of  ail  tiie  members  of  tlie  firm,  and  that,  ac  ording  to  the 
law  liuM  chant,  th<^  partnership,  claimed  to  have  been  created  in  this  case,  hav- 
ing taV'ii  no  name,  the  note  subscribed  William  Chase  &  Co.  could  not  bind 
Williaiiu  'S^  Gardner.  The  witnesses  examined  testified  that  they  knew  of  no 
established  rule  oi  custom,  but  expressed  their  own  opinions,  that,  in  the  case 
Stated,  the  note  should  only  bind  Chase,  who  executed^  as  it  was  admitted  that 
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the  goods,  for  which  it  was  given,  never  came  to  the  hands  or  use  of  the  other 
defendants*  The  plaintiffs  objected  that  the  testimony  was  irrelevant,  and  the 
court  overruled  it.  The  court  also  instructed  the  jury,  that  the  article  of 
agreement  constituted  a  partnership  from  the  commencement,  according  to  the 
decision  in  the  case  of  AspiwwaU  v.  WilUams  and  oihersy  before  referred  to. 

The  jury  found  a  verdict  for  the  plaintiffii,  and  the  defendants  moved  the 
court  for  a  new  trial,  upon  the  ground  that  the  court  erred  in  ruling  all  the 
points  before  stated.     The  decision  upon  this  motion  was  adjourned  here. 

Gaxlay,  in  support  of  the  motion. 

By  the  Covst. 

The  evidence  that  the  plaintififs  understood  the  defendant  to  be  a  partner  at 
the  time  the  credit  was  given,  was  not  offered  or  admitted  to  prove  the  partner- 
ship, but  to  prove  that  credit  was,  in  fact,  given  to  the  defendant  Williams. — 
For  this  purpose  it  was  clearly  admissible.  Whether  the  conduct  of  the  de. 
fendant  had  been  such  as  to  authorize  this  understanding,  was  a  distinct  fact, 
to  be  proved  by  other  testimony,  without  which  the  plaintiff  could  not  recover. 

In  the  case  of  AtpinwaQv,  WiUiams  and  others,  (1  Ohio  Jtep.  64)  this  court 
decided,  upon  full  deliberation,  that  the  agreement  between  the  defendants  con 
stituted  an  immediate  partnership;  and  to  that  opinion  they  still  adhere.  In 
that  case  too,  they  adjudged  that  the  note  subscribed  WUUam  Chase  4*  ^o* 
bound  the  partnership.  This  opinion  is  not  shaken  by  the  authorities  and 
arguments  now  urged  for  the  defendant.  The  rule  laid  down  in  Chiityy  and 
upon  which  the  defendant  reUes,  is  thus  stated:  ^'Whenever  a  person  draws, 
accepts,  or  endorses  a  bill  for  himself  and  partner,  he  should  always  exipress, 
thai  he  does  so  for  himself  and  partner,  or  subscribe  both  the  names,  or  the 
names  of  the  firm,  and  that  otherwise  it  will  not  bind  the  partner."  This  rule 
is  broader  than  the  defendants'  counsel  admits.  Although  neither  the  individual 
names  of  the  partners,  nor  the  name  of  the  firm  is  used,  still  the  partner  may 
be  bound  if  the  party  signing  express  that  he  docs  so  for  hinself  and  partner. ^-^ 
There  is  no  set  form  of  words  in  which  this  expression  should  be  made;  and, 
where  the  firm  have  assumed  no  name,  as  in  this  case,  the  signing  WHUan 
Chase  4*  Co.  is  a  clear  and  sufiicient  expression,  that  the  note  was  given  for 
the  drawer  and  his  partners,  and  must  bind  the  firm. 

The  evidence  offered  by  the  defendant  of  an  usage  and  custom  of  merchants 
was  overruled,  after  it  was  given,  because  it  did  not  go  to  establish  any  such 
usage  or  custom  as  was  set  up.  The  witnesses  testified  only  as  to  their  own 
opinions.  An  universal  usage  and  understanding  among  merchants,  as  in  the 
case  cited  from  Douglas,'  is  very  different  from  the  mere  opinions  of  witnesses, 
and  upon  this  distinction  the  testimony  was  properly  overruled.  The  motion 
for  a  new  trial  must  be  overruled,  and  judgment  entered  on  the  verdict. 
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CRARY,  ET  AL  v.  THE  SAME  DEFENDANTS. 

The  only  distinction  between  this  case  and  the  foregoing  one,  was,  in  thi^  no 
note  was  given,  but  the  goods  sold  were  chiu*ged  and  invoiced  to  William  Chase 
&  Co.     The  court  held  that  this  circumstance  did  not  vary  the  case. 

Same  order  and  judgment. 
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'  Judgments  are  not^  per  te,  liens  upcn  property,  eit|ier  real  or  personal,  but  how  fiir  they  shall  so 
operate  depends  upon  legislative  enactment. 

Under  the  execution  law  of  1824,  judgment  creditors  who  had  not  sued  out  and  levied  execution 
within  one  year  from  the  date  of  judgment,  bore  their  lion  as  against  subsequent  judgment  creditors, 
who  had  sued  out  and  levied  execution  wiihtn  one  year,  and  this  too  in  cases  of  judgments  before  the 
enactment  of  the  law  as  well  as  after  it . 

The  execution  law  of  1824  is  not  unconstitutional  as  impairing  Tested  riglits,  or  changing  the 
nature  of  a  contiacu 

This  cause  was  certified  from  the  Supreme  Court  of  Clarke  county.  It  was 
an  action  against  the  sheriff,  and  the  question  in  controversy  was  who,  of  seve- 
ral parties,  was  entitled  to  a,  sum  of  money  made  upon  execution.  The  facts 
of  the  case,  as  agreed  between  the  parties,  were  as  follows: 

Several  judgments  had,  at  different  periods  of  time,  been  rendered  against 
the  same  defendant. 

The  first  for  the  Urbana  Bank,  November  term,  1820,  upon  which  a  Ji.  fa, 
issued,  May,  1821,  and  another  in  February,  1822,  both  of  which  were  re- 
turned,  no  goods,  but  not  levied  upon  land. 

A  second  judgment,  for  the  same  plaintiff,  rendered  March,  1822,  upon  which 
execution  issued  in  May,  1822,  %hich  was  regularly  levied  upon  property,  the 
proceeds  of  which  are  the  subject  of  dispute,  and  process  to  enforce  a  sale  reg* 
ularly  continued  to  July,  1828. 

Another  judgment,  and  the  second  in  order  of  date,  was  obtained  by  Joseph 
Evans,  March,  1821,  upon  which  execution  issued  in  November,  1822,  and  was 
levied  on  the  same  property,  which  was  not  sold,  and  to  enforce  a  sale  of  which 
proper  process  was  regularly  issued  up  to  the  time  of  sale. 

On  the  21st  July,  1821,  the  plaintiff  in  this  action  obtained  a  judgment,  and 
on  the  10th  of  January,  1822,  sued  out  execution,  and  had  it  levied  upon  the 
same  property,  which  was  returned,  not  sold.  In  April,  1822,  a  vendi  issued, 
upon  which  the  same  return  was  made.  No  other  process  issued  until  the  8th 
of  January,  1824,  when  an  alias  vendi*  was  issued,  which  was  returned  and 
renewed  until  March  term,  1825,  when  the  property  was  sold  under  the  vendi. 
in  the  plaintiff's  judgment.  The  different  parties  all  claimed  the  money,  and 
this  suit  was  brought  to  determine  who  was  entitled  to  it.  The  claim  of  the 
Urbana  Bank  being  pretty  much  abandoned,  the  controversy  rested  between 
fivans  and  M^Cormick.    The  first  had  tht  elder  judgment,  rendered  in  March « 
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1821,  upon  which  no  execution  was  sued  out  until  November,  1822,  more  th^n 
twelve  months  after  the  rendition  of  the  judgment.  The  latter,  M'Cormick, 
had  the  junior  judgment,  but  his  execution  was  first  issued  and  levied,  and 
was  levied  within  twelve  months  from  the  rendition  of  tho  judgment. 

Anthony  for  Evans.     Cooleyy  contra. 

Evans's  judgment  being  obtained  under  the  act  regulating  judgments  anc) 
executions,  which  took  effect  1st  June,  1820,  was,  when  obtained,  a  good  lien 
upon  the  real  estate  of  the  debtor,  and  preferable  to  any  other  judgment  after- 
wards obtained  under  that  act;  the  act  pointing  out  no  time  when  execution 
should  issue,  but  declaring  generally  that  the  lands  and  tenements  of  the  debtor 
should  be  bound  from  the  first  day  of  the  term,  at  which  judgment  shall  be 
rendered,  when  the  lands,  &c.  lie  in  the  county  where  judgment  is  so  recorded. 
The  house  and  lot,  in  controversy,  lie  in  the  town  of  Springfield,  in  the  county 
of  Clarke.  This  judgment,  therefore,  attached  upon  the  real  estate  of  the 
debtor,  and  vested  in  the  plaintiff,  Evans,  a  right  which  the  legislature  never 
intended  to  divest  from  him;  but  on  the  contrary,  show  clearly,  they  meant  to 
preserve  inviolate;  for  by  the  16th  section  of  the  act  regulating  judgments  and 
executions,  which  took  effect  1st  June,  1 822,  and  which  provides  for  several 
distinct  classes  of  cases,  it  is  made  lawful,  in  all  cases  where  judgments  had 
been  before  that  time  rendered,  and  on  which  execution  had  not  been  taken  out 
and  levied,  prior  to  the  taking  effect  of  that  act,  for  the  plaintiff,  in  any  such 
judgment,  to  have  executed  thereon; 

The  opinion  of  the  court  ly  judge  HrrcHcocx. 

In  the  consideration  of  this  case  I  lay  out  of  view  the  judgments  recovered  by 
the  bank  of  ColunUnu.  The  first  of  these  was  not  followed  by  an  execution 
sued  out  and  levied  in  due  time;  the  second  was  not  obtained  until  after  the 
judgments  both  of  Evans  and  McCormick. 

From  the  facts  agreed  in  the  case,  it  appears  that  Joseph  Evans  at  the  March 
term,  1821,  of  the  Court  of  Common  Please,  for  the  county  of  Clark,  recovered 
judgment  against  Jonah  Baldwin  for  the  sum  of  To  enforce  collection,  on 

the  18th  day  of  November,  1822,  he  sued  out  his  writ  o£fi.fa,  et  lev^fa.  which 
writ,  on  the  23d  day  of  the  same  month  was  levied  on  a. house  and  lot  in  Spring, 
field.  The  property  not  being  sold  on  this  execution  a  venditioni  was  sued  out, 
returnable  to  the  march  term  of  the  Court  of  Common  Pleas,  1825.  Upon  this 
writ  the  property  was  sold  to  James  Bishop  for  the  sum  of  eight  hundred  dol. 
lars. 

On  the  21st  day  of  July,  1821,  the  plaintiff,  George  McCormick,  in  the  same 
Court  of  Common  Please,  obtained  a  judgment  against  Baldwin  and  on  McKinhen^ 
for  the  sum  of  debt  or  damages  cmd  costs.     Upon  this  judgment  a  writ 

oifi^fa.  et  lev,  fa.  was  issued  on  the  10th  day  of  January,  1822,  and  levied 
upon  the  same  house  and  lot  in  Springfield.  The  property  not  being  sold,  a 
vendi,  issued  on  the  10th  day  of  April,  1822,  and  an  alias  vendi.  on  the  8th  day 
Of  January,  1824. 

From  this  statement,  it  will  be  seen  that  the  judgment  of  Evans  was  first  re» 
covered;  the  fi.  fa.  of  McCormick  first  sued  out  and  Uvied»  and  the  propert;^ 
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eventually  sold  under  a  vend*,  at  the  suit  of  Evans.  The  deciaion  of  the  case 
depends  upon  the  determination  of  the  question,  whether  Evans  or  McCormick 
had  the  preferable  lien. 

Judgments  are  not  of  themselves  liens  upon  property,  either  real  or  personal. 
How  far  they  shall  so  operate  depends  upon  legislative  enactment.     Hence,  the 
laws  on  this  subject  are  different  in  different  states  and  countries.     In  some  states 
of  this  union,  lands  are  bound  for  the  satisfaction  of  judgments  from  the  time 
such  judgments  are  rendered:  in  others,  only  from  the  time  they  have  been  levied 
upon  by  execution.     In  some  states  and  countries,  they  are  sold  under  execution, 
in  the  mode  prescribed  by  law;  while  in  others,  they  are  set  off  to  the  judgment 
creditors,  at  their  appraised  value;  and  in  others,  they  can  neither  be  sold  nor 
set  off,  but  con  only  be  extended  until  the  rents  and  profits  shall  satisfy  the  debt. 
In  the  state  of  Ohio,  from  its  first  settlement,  judgments  have  operated  as  liens 
upon  the  lands  and  real  estate  of  the  judgment  debtor.     Lands  have  always  been 
liable  to  be  sold  upon  execution,  under  certain  conditions  and  restrictions,  pre- 
scribed by  law.     These  conditions  and  restrictions,  have  been,  from  time  to 
time,  varied  as  policy  seemed  to  dictate.     Since  the  year  1816,  no  material 
alteration  has  been  made  with  respect  to  the  conditions  of  sale,  although  there  is 
a  great  change  as  to  the  effect  of  the  lien.     In  the  2nd  section  of  the  "act  regula- 
ting judgments  and  executions,"  passed  January  8 1st  of  that  year,  it  is  enacted, 
"that  the  lands,  tenements  and  real  estate  of  the  defendant,  shall  be  liable  to  the 
satisfaction  of  the  judgment  from  the  first  day  of  the  term  in  which  said  judgment 
is  obtained,'*  &c.     In  a  proviso  to  the  7th  section  of  the  same  act,  it  is  declared 
"that  judgments,  voluntarily  confessed  in  open  court,  shall  only  have  a  lien  on 
lands,  tenements  or  hereditaments  from  the  day  on  which  they  are  actually  sign- 
ed  or  entered."    No  time  is  specified  within  which  the  plaintiff  shall  sue  out  his 
execution  in  order  to  receive  the  benefit  of  his  lien.    He  may  do  it  whenever  it 
^uits  his  convenience.     It  is  worthy  too  of  notice,  that,  although  by  this  act,  all 
previous  laws  regulating  judgments  and  executions  are  repealed,  yet  it  is  confined 
in  its  operations  to  judgments  onhff  which  may  be  therqfter  rendered:  the  legisla- 
ture being  peculiarly  careful  to  provide  that  judgments  rendered  before  its  enact- 
ment should  be  collected  according  to  the  laws  in  fcH'ce  at  the  time  of  their  rendi- 
tion. 

.    On  the  24th  of  February,  1820,  the  legiriature  enacted  another  law  with  a 
similar  title  with  the  one  last  named.     This  act,  so  far  as  it  respects  the  subject 
of  liens  upon  "lands,  tenements  and  real  estfite,"  does  not  vary  the  act  of  1816, 
except  that  it  confines  the  Uene  of  judgments  upon  lands  to  those  lands  situate  in 
the  county  where  the  judgment  is  rendered,  and  provides  that  when  the  lands  do 
not  lie  within  the  county  where  the  judgment  is  entered,  they  shall  be  like  goods 
and  chattels,  only  bound  from  the  time  they  are  seized  in  execution.    This  act 
repeals  the  law  of  1816,  but,  in  its  operations,  is  confined  to  judgments  which 
shall  be  thereafter  obtained,  leaving  those  premoueli/  obtained  to  be  collected  un. 
der  the  laws  in  force  when  they  were  rendered,  except  so  far  as  relates  to  goods 
and  chattels,  which  are  not  to  be  sold  wi  hout  i^ppraisal. 

During  the  existence  of  this  law,  the  two  judgments  in  favor  of  Evans  and 
McCormick,  were  obtained,  the  former  being  prior  in  point  of  time-— and  during 
the  existence  of  the  same  law  the  house  and  lot  in  Springfiekl  were  seized  in  exe- 
cution  at  the  suit  of  McCormick. 
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By  the  act  of  Februrary  1st,  1622,  "regulating  judgments  and  executions" 
which  repeals  the  act  of  1820,  the  same  principle  as  to  the  Hen  which  judg* 
ments  shall  have  upon  "lands,  tenements  and  real  estate,"  is  continued  as  in  the 
last  named  act*  In  the  second  section  it  la  provided  however,  "that  in  all  cases 
where  the  party  obtaining  judgment,  shall  neglect  for  one  year  after  the  first  day 
of  the  term,  in  which  such  judgment  shall  have  been  rendered,  to  sue  out  execu- 
tion thereon,  and  cause  the  same  to  be  levied  according  to  the  provision  of  this 
act,  such  judgment  shall  not  operate  as  a  lien  upon  the  debtor's  estate  to  the 
prejudice  of  any  other  bona  fide  judgment  creditor."  This  is  the  first  law,  of 
all  those  recited,  which  requires  the  plaintiff  to  sue  out  his  execution  within  a 
specified  time,  and  it  was  manifestly  the  intention  of  the  legislature  to  extend  the 
provisions  of  this  law  to  judgments  which  had  been  theretqfare  as  well  as  to 
those  which  should  be  therettfter  rendered.  For,  in  the  10th  section  it  is  ex- 
pressly  enacted,  among  other  things,  as  follows:  "and  no  judgment  heretofore 
rendered,  on  which  execution  shall  not  be  taken  out  and  levied  before  the  expi. 
ration  of  one  year  next  afler  the  taking  effect  of  this  act,  shall  operate  as  a  lien 
on  the  estate  of  any  debtori  to  the  prejudice  of  any  other  bona  fide  judgment 
creditor." 

Under  this  latter  law,  and  within  six  months  after  it  took  effect,  Evans,  on  the 
18th  day  of  November,  1822,  sued  out  his  execution  which  was  levied  upon  the 
house  and  lot  as  has  been  before  stated.  By  pursuing  this  course  he  secured  to 
himself,  as  the  law  then  stood,  his  lien  upon  the  lands  and  real  estate  of  the  de* 
fendant,  at  least  upon  that  part  of  it  upon  which  the  execution  was  hvied.««> 
And  had  the  property  been  sold  under  this  execution,  or  had  it  been  sold  while 
the  then  existing  law  remained  in  force,  there  can  be  no  doubt  but  his  judgment 
must  have  been  first  satisfied.  This  would  have  been  the  preferable  or  better  lien. 

Before  the  property  was  sold,  however,  the  law  then  in  force  was  repealed 
by  the  act  of  February  4th,  1824,  on  the  same  subject.  The  17th  section  of 
Uie  last  act  provides,  "that  no  judgment  heretofore  rendered,  or  which  hereafter 
may  be  rendered,  on  which  execution  shaU  not  have  been  taken  out  and  levied 
before  the  expiration  of  one  year,  next  after  the  rendition  of  such  judgment^ 
shall  operate  as  a  lien  on  the  estate  of  any  debtor,  to  the  prejudice  of  any  other 
ionajide  judgment  creditor."  It  would  seem  from  an  examination  of  this  clause 
of  the  statute,  that  it  would  be  difficult  to  have  made  use  of  words  conveying  a 
more  definite  meaning.  Had  the  words  "heretofore  rendered,  or  which  hereitf- 
ier  may  be  rendered,"  been  omitted,  we  should  probably  have  come  to  the  con- 
clusion«  that  the  statute  was  intended  to  apply  only  to  subsequent  judgments. 

Where  there  is  any  thing  doubtful  in  a  statute,  it  is  the  duty  of  a  court,  in  ex- 
pounding  it,  to  give  it  such  construction  as  will  comport  with  what  is  supposed 
to  have  been  the  intention  of  the  enacting  power.  And  where  the  intention  is 
manifest,  but  that  intention  is  in  part  defeated  by  the  use  of  some  particular 
word  or  phrase,  the  court  will  look  to  the  intention,  rather  than  the  words. 
In  the  clause  of  the  statute  above  referred  to,  however,  there  is  nothing  doubt, 
ful;  nothing  ambiguous;  no  words  made  use  of  which  operate  to  defeat  the 
manifest  intention  of  the  legislature.  There  is,  in  fact,  nothing  left  for  con- 
struction. We  must  apply  it  according  to  its  literal  meaning.  Under  this 
statute,  the  house  and  lot  which  had  been  levied  upon  by  the  several  executions 

of  Evans  and  MoCormick,  were  sold.    The  execution  of  Evans  had  not  "been 
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taken  out  and  levied  before  the  ejcpiration  of  one  year,  next  after  the  rendition 
of  hia  judgment."  The  execution  of  McComiick  had  been  ''taken  out  and 
levied"  within  one  year*  The  judgment  of  Evans,  therefore,  would  not,  under 
the  law,  operate  as  a  Hen  so  for  as  to  prejudice  McGonnick,  provided  the  latter 
was  a  bona  Jide  judgment  creditor.  That  he  was  such  creditor  is  not  disputed. 
The  advantage  which  Evans  possessed  at  the  time  of  the  levy  of  his  execution, 
was  lost  by  the  repeal  of  the  law  then  in  force,  and,  under  the  present  existing 
law,  the  tien  of  McCormick  must  be  pronounced  the  better,  or  preferable  lien. 

It  is  objected,  however,  that  the  law  of  1824  can  have  no  effect  upon  the 
judgment  of  Evans,  inasmuch  as  by  the  recovery  of  the  judgment,  and  the 
levy  of  the  execution,  he  had  a  right  vested  in  him  of  which  he  could  not  be 
deprived  by  legislative  enactment.  This  objection  presents  an  important  in* 
quiry,  as  it  calls  in  question  the  constitutionality  of  the  law  above  referred  to, 
at  least  so  far  as  relates  to  all  judgments  entered  prior  to  the  time  of  its  taking 
effect.  There  may  be,  and  there  undoubtedly  are  cases,  where  it  is  proper, 
nay,  where  it  is  the  duty  of  a  court,  to  refuse  to  enforce  a  statute,  on  the  ground 
that  it  is  inconsistent  with  the  supreme  law  of  the  land.  Yet  this  ought  not  to 
be  done,  unless  the  statute  in  question  is  a  plain  and  palpable  violation  of  the 
constitution.  It  should  be  both  against  the  letter  and  spirit  of  that  instrument. 
So  long  as  there  is  a  doubt,  the  decision  of  the  court  should  be  in  favor  of  the 
statute.  Whenever  courts,  undertake  to  declare  laws  unconstitutional,  they 
may,  with  propriety,  be  accused  of  usurpation.  They  lose  sight  of  the  object 
for  which  they  were  constituted,  and  interfere  with  the  rights  of  the  people,  as 
represented  in  a  different  branch  of  the  government. 

In  order  to  dispose  correctly  of  this  objection,  it  is  only  necessary  to  ascertaia 
the  nature  of  the  right  vested  in  Evans.  It  was  not  a  right  acquired  by  con- 
tract or  agreement;  it  was  not  one  which  vested  in  him  in  consequence  of  the 
recovery  of  judgment  alone;  for,  as  has  been  before  observed,  it  is  not  tho 
necessary  consequence  of  a  judgment  that  it  shall  operate  as  a  Ten  upon  either 
real  or  personal  estate.  Whether  it  shall  so  operate,  and  how  far,  depends 
'upon  legislative  enactment.  Had  this  right  vested  in  Evans  by  contract,  he 
could  not  have  been  deprived  of  it,  but  by  his  own  act.  The  legislature  are 
restrained  from  passing  any  law  which  shall  impair,  or  even  change  the  nature 
of  a  contract. 

Neither  can  a  law  regulating  judgments  and  executions  be  considered  as  a 
law  which  enters  into  the  nature  of  contracts,  or  which  the  parties  have  in  view 
when  they  contract.     Judgments  are  recovered  as  well  for  injuries  sustained 
by  torts,  as  for  those  which  are  sustained  by  reason  of  breach  of  contract. 
Judgments,  too,  are  recovered  not  only  for  breach  of  contracts  entered  into  in 
our  own  state,  but  for  the  breach  of  those  which  are  made  in  other  states  and 
countries.     When  these  judgments  are  once  rendered,  they  operate  equally  as 
liensj  without  reference  to  the,  consideration  for  which  they  are  rendered.     The 
law  of  the  place  where  a  contract  is  made,  or  is  to  be  executed,  may  be  said,  in 
a  certain  degree,  to  constitute  a  part  of  the  contract.     It  is  always  to  be  taken 
into  consideration  in  construing,  but  never  in  enforcing  the  contract.  A  contract 
made  in  Virginia,  and  to  be  executed  in  that  state,  must  be  construed  according 
to  the  laws  of  Virginia;  but  if  that  ccMitract  is  enforced  in  Ohio,  it  must  be  done 
according  to  the  laws  of  Ohio.     This  right,  then,  was  not  vetted  in  him  by  con. 
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tract,  neither  waa  it  ▼eated  in  him  by  the  operation  of  a  law  which  ooukl,  with 
propriety,  be  said  to  constitute  a  part  of  the  contract,  if,  perchance,  his  judg. 
ment  was  founded  upon  a  contract. 

Neither  was  this  right  founded  in  any  principle  of  natural  justice;  because  if 
it  were  fbvnded  in  natural  justice  we  might  suppose  all  tiie  laws  on  this  subject 
would  be  similar  in  all  countries,  whereas  we  find  them  variant.  Further,  if 
natural  justice  had  any  thing  to  do  with  the  case,  it  would  seem  to  dictate  that 
the  debt  first  contracted  should  be  first  paid,  whereas  we  well  know  that  the  pri- 
ority of  judgments  does  not  at  all  depend  upon  the  priority  of  the  demands  upon 
which  they  are  founded.  If  any  creditor  suffers,  it  is  generally  the  one  who  is 
most  indulgent.  Inasmuch,  then,  as  this  right  was  vested  in  Evans,  not  by  any 
contract  of  his  own — not  by  any  principle  of  natural  justice — but  by  the  mere 
operation  of  a  law,  which  cannot,  with  propriety,  be  said  to  enter  into  the  na- 
ture  of,  or  constitute  a  part  of  the  contract,  I  see  no  reason  for  saying  that  the 
legislature  had  not  power  to  repeal  this  law,  thereby  depriving  him  of  his  right* 
To  determine  otherwise  would  be  to  curtail  very  much  the  power  of  legislating. 
It  is  believed  that  no  laws,  especially  in  new  states,  are  more  frequently  revised 
and  amended  than  those  relating  to  judgments  and  executions.  In  the  short  space 
of  eight  years,  there  have  been  no' less  than  four  different  statutes  on  this  sub* 
ject  in  our  own  state,  each  succeeding  one  repealing  the  former.  Whether  such 
frequent  changes  are  dictated  hy  sound  policy,  it  is  not  for  the  court  to  say; 
and  we  are  not  prepared  to  say  that  these  several  statutes  are  or  were  in  whole 
or  in  part  unconstitutional.  It  has  long  been  a  part  of  our  system,  that  real 
estate  should  not  be  sold  under  execution,  without  valuation.  Should  the  legis- 
lature repeal  this  provision  of  the  statute,  no  doubt  an  immense  majority  of  the 
people  would  say,  and  with  reason,  that  such  repeal  was  impolitic,  but  few,  if 
any,  would  say  it  was  in  violation  of  the  constitution.* 

Another  objection  which  has  been  urged,  is,  that  by  giving  to  the  statute  its 
literal  roeaqing,  manifest  injustice  will  be  done.  To  this  it  may  be  replied  that 
so  far  as  relates  to  the  case  before  the  court,  Evans  and  McCormick  have  equal 
equity.  They  both  appear  to  be  bona  fide  judgment  creditors,  equally  in  justice 
entitled  to  a  satisfaction  of  their  debts.  If  but  one  only  can  be  satisfied  it  must 
be  him  who  has  obtained  a  legal  advantage.  It  is  easy  to  conceive  however, 
that  great  injustice  may  be  done  in  consequence  of  this  statute.  A  creditor  pre- 
vious to  1820,  may  have  recovered  a  judgment  against  his  debtor.  In  cme  year 
and  a  day  after  its  rendition  he  may  have  taken  out  his  writ  of  fieri  facias  and 
caused  it  to  be  levied  upon  the  real  estate  of  his  debtor.  Repeated  attempts  may 
have  been  made,  under  the  writs  of  veiidi  and  eUias  vendij  to  dispose  of  the  prop- 
erty, until  at  length  in  1824  or  '25,  a  sale  is  effected*  But  the  creditor  who  for 
five  years  has  been  striving  to  avail  himself  of  his  judgment,  finds  the  property 
of  his  debtor  swept  from  him  and  paid  over  to  another  who  recovered  a  judg- 
ment subsequent  to  the  '^first  of  June,  1824."  Again,  a  creditor  previous  to  the 
year  1820  may  have  long  had  a  demand  against  his  debtor.  At  length  he  com- 
menees  his  suit  and  recovers  judgment.  Having  proceeded  thus  far,  being  wil. 
ling  to  indulge  his  debtor,  and  resting  secure  in  his  lien,  he  takes  no  steps  to 
collect  his  judgment.  At  length,  under  the  law  of  1822,  being  fearful  of  losing 
his  lien,  he  sues  out  his  execution  and  seizes  upon  the  lands  of  his  debtor. 
These  lands  are  not  sold  until  afler  June  1st,  1824,  and  then  the  avails  are  taken 


teo  FITCH  V.  DUNLAP. 

to  satisfy  a  judgment  not  only  junior  in  point  of  time,  but  a  judgment  recoTOied 
upon  a  debt  contracted  long  subsequent  to  the  rendition  of  the  pri#r  judgment. 
The  indulgent  creditor  loses  his  demand  while  the  one  who  is  less  so,  is  reward- 
ed  for  what  is  termed  his  diligence.  Tliese  considerations,  however,  are  more 
properly  addressed  to  a  legislature,  whose  province  it  is  to  make,  than  to  a  court 
whose  duty  it  is  to  expound  law.  That  the  statutes  may,  in  some  instances, 
operate  unjustly,  is  no  reason  why  it  should  not  be  enforced. 

Upon  the  whole  the  court  are  of  opinion,  as  before  expressed,  that  the  Hen  of 
McCormick  is  the  better  2ren,  and  that  judgment  must  be  entered  for  the  plaintiff. 
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Wb«ie  a  Dewipaper  U  printed  in  a  county  ii  U  sufficient  for  the  sheriff  U>  advertiae  in  it  salep  upon 
execution.     Notice  need  not  be  set  up  in  other  places. 

This  case  was  adjourned  from  Ross  county  Supreme  Court.  A  motion  was 
made  to  confirm  a  sale  of  lands  made  by  the  sheriff  upon  execution.  The  lands 
were  situate  in  the  county  of  Ross;  and  it  was  proved  that  the  sale  had  been 
advertised  for  the  time  required  by  law,  in  a  newspaper  printed  in  the  county, 
and  of  general  circulation  within  it.  But  no  advertisements  had  been  set  up, 
either  on  the  court  house  door  or  elsewhere.  It  was  suggested  that  this  also 
was  required  by  law,  and  to  remove  all  possible  doubt,  as  to  what  should  be  the 
practice,  the  final  decision  of  the  motion  was  reserved  to  be  made  in  this  court. 

By  the  CouBT. 

The  provision  of  the  statute  is,  that  notice  shall  be  given  '%r  at  least  thirty 
days  before  the  day  of  sale,  by  advertisement  in  some  newspaper  printed  in  the 
county,  or,  in  case  no  newspaper  be  printed  within  such  county,  then  in  some 
newspaper  in  general  circulation  therein,  and  by  putting  up  an  advertisement 
upon  the  court  house  door,  and  in  five  other  places  in  the  county,  two  of  which 
shall  be  put  up  in  the  township  in  which  such  lands  and  tenements  lie." 

It  is  suggested  that  the  terms  of  this  act  require  the  advertisement  to  be  set  up 
on  the  court  house  door,  and  at  the  other  places  named  in  the  law,  in  all  cases  of 
sales  of  lands  upon  execution.     A  different  practice  has  prevailed  in  most,  if 
not  in  all  parts  of  the  state;  and  the  court  think  that  the  practice  is  a  correct  one. 
The  terms  of  the  statute  are  somewhat  ambiguous;  but  where  that  is  the  case, 
the  construction  should  be  preferred  that  may  work  the  least  mischief  or  incon- 
venience.    The  member  of  the  sentence  preceding  the  disjunctive  "or,"  contains 
a  full  and  ample  provision  for  giving  notice  of  sales  upon  execution.     The  dis- 
junctive  is  introduced  to  provide  for  cases  not  embraced  in  the  first  provision; 
and  the  terms,  as  weU  as  the  grammatical  construction  of  the  sentence,  are  both 
satisfied  by  referring  the  direction  for  setting  up  advertisements  to  the  latter 
case  only.    Where  a  newspaper  is  printed  in  the  county  it  is  sufiicient  to  ad- 
vertise in  that  paper :  but  where  no  paper  Is  printed  in  the  county,  then  the  ad- 
vertisement must  be  set  up— one  on  the  court  house  door,  five  in  other  places  in 
the  county,  two  of  them  in  the  township  where  the  land  lies.  The  order  for  oon^ 
firming  the  sale  is  accordingl,  made. 
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REED  V.  CARPENTER. 

In  replevin  the  plaintiff  may  appeal  from  a  voluntary  jugdment  of  non  suit. 

This  was  an  action  of  replevin,  adjourned  from  the  Supreme  Court  of  Huron 
county,  upon  a  question  whether  the  appeal  was  correctly  taken. 

The  suit  was  brought  in  the  Common  Pleas.  The  plaintiff  replevied  the  prop- 
erty, and  upon  the  return  of  the  writ  filed  his  declaration.  The  defendant 
pleaded  non  cepitj  with  notice  of  special  matter  in  bar.  At  the  term  when,  by 
the  rules  and  usages  of  court,  the  cause  stood  for  trial,  the  plaintiff  became  non- 
suit,  and  judgment  of  non-suit  was  rendered  dgainst  him.  At  the  request  of  the 
defendant  a  jury  was  empannelled  to  ascertain  the  value  of  the  property  reple- 
vied.  A  verdict  of  the  value  was  returned,  for  which  judgment,  with  a  penalty 
of  fifly  per  cent.,  was  rendered.  The  plaintiff  gave  notice  of  appeal,  executed 
a  bond,  as  required  by  law,  and  brought  up  the  record  to  the  Supreme  Court, 
where  the  cause  was  docketed.  The  defendant  moved  to  quash  the  appeal,  upon 
the  ground  that  the  law  did  not  permit  the  plaintiff  to  appeal  from  a  voluntary 
non-suit. 

Latimer^  Williams^  WhUdeseyy  Neuftan,  in  support  of  the  motion. 

Hiopkinif  contra* 

Opinion  of  the  court  hy  Judge  Hitchcock. 

At  an  early  period  of  the  judicial  history  of  the  state  of  Ohio,  it  was  deter- 
imned  that  an  appeal  could  not  be  sustained  from  the  court  of  Common  Please 
to  the  Supreme  Court  from  a  judgment  of  non  suit. 

The  reason  which  operated  upon  the  court  in  giving  this  construction  to  the 
statute,  undoubtedly  was,  that  such  judgment  did  not  conclude  the  rights  of  the 
parties.  It  was  not  final.  The  plaintiff  might,  at  any  subsequent  period,  re- 
commence his  action,  and  prosecute  it  to  final  judgment.  The  judgment  of  non- 
suit would  be  no  bar.  So  uniform  were  the  court  in  enforcing  this  rule,  that 
the  legislature  thought  proper  to  interfere,  and  on  the  4th  of  February,  1813, 
enacted  a  statute  providing  in  substance,  that  where  the  non-suit  was  ordered 
by  the  court  of  Common  Plfeas  in  consequence  of  a  defect  of  testimony,  or  for 
any  other  cause,  the  plaintiff  should  have  the  right  of  appeal.  From  this  stat- 
ute no  other  inference,  with  respect  to  the  intention  of  the  legislature,  than  this, 
can  be  drawn,  that  where  the  non,  suit  was  voluntary,  the  plaintiff  should  not 
have  this  right;  and,  from  that  period  to  the  present,  such  has  been  the  uniform 
decision  of  the  court.  Such  bemg  the  case,  the  court  would  not  hesitate  to  sus- 
tain the  present  motion,  were  the  action  of  a  different  description,  and  did  we 
snppoee  that  by  pursuing  that  course  we  should  be  carrying  into  effect  the  in- 
tention of  the  legislature,  in  securing  to  parties  litigant  the  right  of  appeal. 

The  action  of  replevin  is  one  of  a  peculiar  nature;  both  parties  are  actors.—- 
In  this  state  it  is  regulated  by  statute.  By  the  5th  section  of  the  act  of  the  22nd 
J«naaryi  181S|  the  statute  in  force  when  this  suit  was  Commenced,  it  is  provi- 
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dedy  that  <4fthe  plaintiff  becomes  non-suit,  or  on  trial  the  jury  find  the  defendant 
not  guilty  of  taking  the  goods  and  chattels  from  the  possession  of  the  plaintiff, 
or  find  that  such  goods  and  chattels  belonged  to  the  defendant,  the  value  of  such 
goods  and  chattels  shall  be  ascertained  by  the  jury,  and  the  court  shall  render 
judgment  for  the  defendant,  for  the  value  so  found,  with  fifty  per  cent,  damages 
and  interest  from  the  time  of  their  being  replevied."  By  this  section  it  appears, 
that  after  the  plaintiff  becomes  non-suit,  a  judgment  is  not  thereupon,  as  in  or- 
dinary cases,  rendered  for  the  defendant  to  recover  his  costs.  The  situation  of 
the  parties  is  changed.  The  defendant  becomes  plaintiff,  or  actor.  He  claims 
to  recover  not  only  his  costs,  but  also,  the  value  of  the  goods  and  chattels  re- 
pleived,  together  with  damages.  A  jury  is  empannelled  to  ascertain  this  value, 
and  return  a  verdict  accordingly.  Upon  the  verdict  of  the  jury  the  court  ren- 
der a  judgment  for  the  value  of  the^ property,  together  with  fifty  per  cent,  penal- 
ty, or  damages  and  interest.  This  judgment  is  final.  It  is  not,  strictly  speaking, 
a  judgment  of  non  suit.  The  plaintiff  cannot  afterwards  recommence  his  ac- 
tion of  replevin,  for  the  property  is  already  in  his  own  possession.  It  is  a  judg- 
ment whereby  the  defendant  recovers  the  value  of  the  property  and  dam2Lge8 
afterhe  becomes  actor  in  the  case;  and  in  its  effects  may,  with  more  propriety, 
be  assimilated  to  a  judgment  by  default,  than  to  a  judgment  of  non  suit.  The 
propriety  of  sustaining  an  appeal,  under  our  statute,  from  a  judgment  by  default, 
has  never  been  doubted,  and  the  same  reason  applies  for  sustaining  the  appeal 
in  the  present  case,  as  in  one  of  that  description. 

The  motion  to  dismiss  the  appeal  is  overruled,  and  the  cause  continued. 
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Where,  in  an  action  of  trespass  against  five,  the  plaintiff  accepts  a  note  from  two,  payable  at  a 
Aiture  day,  in  satisfaction  as  to  these  but  not  to  operate  as  a  satisfaction  for  the  other  defendant*, 
the  cause  of  action  is  discharged  as  to  all . 

This  was  an  action  of  trespass,  assault  and  battery.     The  original  writ  was 
sued  out  against  five  defendants.     Bitzcr,  Townsend,   Whitacre,  Williams  and 
Adkins.     As  to  Williams  and  Adkins  it  was  returned  non  est     The  declaration 
was  filed  against  the  other  three  making  this  suggestion.     They  appeared  and 
pleaded  not  guilty.     They  also  pleaded  two  special  pleas,  the  substance  of  which 
was,  that,  after  the  commencement  of  the  suit  one  W.  S.  agent  for  the  plaintiff, 
made  an  agreement  with  the  defendants  Williams  and  Adkins,  to  receive  their 
note  for  one  hundred  and  fifty  dollars,  payable  at  a  future,  but  certain  day,  in 
satisfaction  for  the  tresspass  as  to  them,  and  to  forbear  further  prosecuting  the 
suit  against  them:  and  that  in  performance  of  this  agreement  Williams  and  Ad- 
kins  made  an  executed  their  note  for  one  hundred  and  fifty  dollars  to  Smith,  and 
delivered  it  to  him,  who,  as  agent  for  the  plaintiff,  accepted  it,  in  satisfaction  for 
the  plaintiff.     Issues  were  joined  upon   both  these  pleas.     The  testimony  was 
reduced  to  writing  and  agreed  by  the  parties,  as  follows: 

W.  S.  testified  that  he  was  authorized  by  the  plaintiff  to  conduct  the  suit 
against  the  defendants,  but  had  no  special  authority  to  make  a  cotapromiae. — 
He  made  the  settlement  with  Williams  and  Adkins,  and  took  their  note,  payable 
to  himself;  in  consideration  of  which  he  agreed  that  they  shoul J  not  be  further 


2  HAMMOND,  89.  268 

pfpooQuted.  He  believed  he  had  influence  enough  with  the  pUintiff  to  prevail 
upon  him  to  acquiesce,  in  what  he  had  done.  The  note  had  not  been  paid,  and 
no  offer  had  been  made  to  restore  it  to  the  makers.  It  was  in  the  hands  of  tiie 
jdaiatiff's  altomey. 

J.  E.  testified,  that  when  the  compromise  was  agreed  upon,  it  was  distinctly 
understood  t6  be  made  for  Williams  and  Adkins  alone,  and  not  to  be  a  satisfac 
tion  for  the  rest.  Williams  and  Adkins  were  to  be  entirely  discharged  from  the 
eivil  suit,  and  the  prosecutors  were  to  do  what  they  could  to  make  the  prosecu- 
tion as  light  as  possible. 

J.  G.  testified  the  same  as  the  last  witness,  and  in  additon,  that  afler  the  note 
was  given.  Smith  directed  Eatcm  to  endorse  eighty*five  dollars  upon  the  note,  as 
paid;  Smith  at  the  same  time  said,  the  real  agreement  was  that  sixty-five  dollars 
was  to  be  received,  but  that  the  note  was  given  for  one  hundred  and  fifty,  that 
the  plaintiff  might  the  more  readily  obtain  from  the  others,  a  considerable  sum, 
upon  ccmipromise.     But  this  he  did  not  wish  disclosed. 

J.  M.  G.  testified  that  he  heard  the  plaintifi'say  to  his  attorney,  <<what  S.  has 
done,  I  suppose  I  must  agree  to.'* 

As  to  Williams  and  Adkins,  the  suit  had  neither  been  prosecuted,  nor  discon- 
tinued. •  The  plaintiff's  counsel  produced  the  note  in  court  and  o&red  to  can- 
cel it. 

In  the  court  of  Common  Pleas,  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  upon  this  point  reserved.  Whether  in  law  the  testimo- 
ny  adduced  supported  either  of  the  special  pleas.  The  court  of  Common  Plea^ 
gave  judgment  for  the  defendants,  and  the  plaintiff  appealed.  In  the  Supreme 
Court  of  Belmont  county,  where  the  cause  originated,  the  cause  was  submitted 
to  the  court,  upon  the  foregoing  statement  of  the  testimony,  and  an  agreement 
as  to  the  sum  for  which  judgment  should  be  given,  if  the  court  should  decide  for 
the  plaintiff.     The  decision  of  the  cause  was  adjourned  to  this  court, 

Hammond^  for  defendants,  Wright  contra* 

Opinion  of  the  court  by  judge  Sherman. 

This  case  is  presented  to  the  court  in  the  form  of  an  agreed  case,  but  it  is  so 
only  in  name.  'Hie  parties,  instead  of  agreeing  upon  the  facts,  have  agreed  up. 
<m  the  testimony  which  the  defendants  could  give  in  support  of  their  second  and 
third  pleas,  and  ask  the  determination  of  the  court,  whether  that  testimony  sus- 
tains either  of  those  pleas.  This  is  in  effect,  submitting  the  issues  in  fact  to  the 
court,  instead  of  the  jury,  upon  a  written  statement  of  the  testimony  of  the  wit- 
nesses; a  course  of  proceeding  not  sanctioned  by  our  practice.  The  parties, 
however,  having  agreed  that  if  the  evidence,  contained  in  the  written  statement^ 
does  not  support  either  the  second  or  third  plea  that  judgment  may  be  entered 
in  favor  of  the  plaintiff  for  a  specified  sum,  the  court  will  not  delay  the  partiea 
or  put  them  to  the  expense  of  having  the  finding  of  a  jury  upon  the  issue  in  fact,. 
made  upon  those  pleas. 

Upon  the  pleadings  and  proofs  in  the  case,  three  questions  have  been  made. 
Was  the  note,  mentioned  in  the  plea,  executed  and  received  in  satisfaction  of  the 
tre^asB,  complained  of  in  the  declaration  ?  Is  a  discharge  of  one  of  several  joint 
trespassers  a  discharge  of  the  whole,  where  the  parties  have  expressly  stipula. 
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ted  it  shall  not  have  that  effect?  Is  a  note  given  for  a  trespaas^  which  remaiiif 
unpaid,  and  in  court,  to  be  cancelled,  a  satis&ction. 

The  first  is  purely  a  question  of  fact,  and  depends  upon  the  tertinxmy.  Tlie 
proof  is,  that  Smith,  the  agent  of  the  plaintiff  to  conduct  the  suit,  but  without 
any  special  authority  to  settle,  comprcHnised  with  Williams  and  Adkins,  who 
were  jointly  concerned  with  the  defendants  in  the  trespass,  complained  of,  and 
whose  names  were  inserted  in  the  writ,  took  their  note  for  one  hundred  and  fifty 
dollars,  and  agreed  to  forbear  to  sue  them;  that  it  was  distinctly  understood,  that 
the  compromise  was  only  for  Williams  and  Adkins;  that  they  were  to  be  wholly 
discharged  from  liability  for  damages,  on  account  of  the  trespass,  but  that  it 
was  not  to  be  a  satisfaction  for  the  other  joint  trespassers,  and  that  the  plaintiff, 
after  being  informed  of  the  compromise  made  by  his  agent,  said  he  supposed  he 
must  be  bound  by  what  Smith  had  done.  Without  going  into  a  particular  dis- 
cussion of  the  facts,  the  court  are  satisfied  that  the  note,  mentioned  in  the  third 
plea,  was  executed  in  satisfaction  of  the  trespass  complained  of,  so  far  as  Wil- 
liams and  Adkins  were  concerned  therein;  and  that  it  was  received  by  the  plain- 
tiff in  satisfaction,  is  apparent  from  the  fact  of  the  note  being  in  his  po8Bes8i<Hi, 
and  by  him  brought  into  court,  as  well  as  from  the  testimony  that  it  was  so  re- 
ceived by  Smith,  his  agent  for  conducting  the  suit*  It  was  executed  and  received 
with  the  intent  and  for  the  purpose  of  discharging  Williams  and  Adkins,  the 
makers,  from  all  further  liability  on  account  of  their  being  jointly  concerned 
with  the  defendants  in  the  trespass,  but  with  an  express  stipulation  that  it  should 
not  discharge  the  other  co-trespassers. 

That  a  release  of  one  of  several  joint  trespassers,  operates  a  discharge  of  all,  is 
a  position  too  clear  to  admit  of  doubt.     The  authorities  on  this  point  are  uni- 
form, full  and  clear.     (1  Hob.  66.  Co,  Litt.  232,  a.)     An  accord  and  satisftic- 
tion  of  a  joint  trespass  by  one,  is  good  for  all  concerned.     The  act  of  one  of 
several  joint  trespassers  is  the  act  of  all;  they  all  unite  to  do  an  unlawfid  act, 
and  each  is  responsible  for  the  acts  of  the  others.     The  plaintiff  may  elect  to 
sue  them  jointly  or  separately,  and  may  pursue  them  until  he  ha  so  btained 
satisfaction,  but  he  can  have  but  one  recompense  in  damages  for  the  same 
injury.     The  plaintiff  here  agreed  to  take  the  note  of  Williams  and  Adkins, 
two  of  the  trespassers,  for  one  hundred  and  fifty  dollars,  and  to  forbear  to 
sue  them;  the  note  was  given,  and  it  was  understood  they  were  fiilly  dis- 
charged, and  he  has  thus  made  his  election  not  only  as  to  the  amount  he  would 
receive  as  a  recompense  for  the  injury  he  sustained  from  the  assault  and 
battery  committed  by  the  defendants  jointly  with  Williams  and  Adkins,  but 
also  of  the  persons  from  whom  he  would  recover  that  recompense.     He  has 
been  satisfied  for  the  trespass  committed  upon  him,  and  to  permit  him  to 
recover  m  this  action  would  give  him  another  recompense  for  an  injury  already 
satisfied.     It  can  make  no  difference  that  it  was  part  of  the  agreement  between 
the  plaintiff's  agent,  and  Williams  and  Adkins,  that  the  giving  and  receiving  the 
note  mentioned  in  the  pleas  was  not  to  be  a  satisfaction  for  the  other  trespassers- 
Each  joint  trespasser  being  liable  to  the  extent  of  the  injury  done  by  all,  it  fol« 
lows  as  a  necessary  consequence,  that  satisfaction  made  by  one,  for  his  liability, 
operates  as  a  satisfaction  for  the  whole  trespass,  and  a  discharge  of  all  caocerDiod. 
Williams  and  Adkins  could  make  no  agreement  impairing  the  legal  ri^ts  of 
the  defendants,  nor  cede  to  the  plaintiff  the  privilege  these  defendants  had  of 
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arailing  themselves  of  any  matter  forming  a  legal  defence  to  this  action.  The 
accord  aad  satisfaction  mentioned  in  the  third  plea,  operated  in  law  as  a  dis- 
charge of  these  defendants  from  liability  for  the  injury  complained  of  by  the 
plaintiff,  and  it  was  not  in  the  power  of  other  persons  to  deprive  them,  by  any 
agreement  of  theirs,  of  the  benefit  of  this  legal  discharge.  The  plaintiff  cannot 
complain,  for  he  has  agreed  upon  the  quantum  of  damages  he  sustained  by  the 
trespass,  and  has  received  the  note  of  Williams  and  Adkins  in  satisfaction  from, 
and  discharge  of  them,  and  tliey  cannot  complain;  for,  as  joint  trespassers,  they 
were  liable  to  make  the  plaintiff  a  full  recompense  in  damages  for  all  the  injury 
he  sustained,  by  the  commission  of  the  trespass. 

The  remaining  question  is,  whether  a  note  given  for  a  trespass  which  remains 
unpaid,  and  in  court  to  be  cancelled,  is  a  satisfaction.  An  accord  without  sa- 
tisfaction  is  not  good.  The  party  must  not  only  have  agreed  to  accept,  but  he 
must  actually  have  accepted,  before  it  will  amount  to  a  satisfaction  in  law.  A 
naked  promise  to  make  satisfaction,  at  a  future  day,  for  a  trespass,  is  not  a  bar 
to  an  action  brought  to  recover  damages  for  that  trespass.  It  must  be  shown, 
that  the  promise  has  been  executed,  by  the  payment  or  delivery  of  what  was 
agreed  to  be  received,  in  satisfaction,  or  the  injury  in  law  remains,  and  with  it 
the  right  to  recover  a  recompense.  In  this  case,  the  evidence  shows  that  the 
accord  was  executed,  and  the  satisfaction  actually  made.  The  plaintiff  agreed 
to  accept  the  note  of  Williams  and  Adkins,  two  of  the  joint  trespassers,  for  a 
specified  sum,  in  discharge  of  their  liability  for  the  trespass.  The  note  was 
accordingly  made  and  accepted  by  the  plaintiff.  The  discharge  of  Williams 
and  Adkins  was  immediate  upon  giving  the  note,  and  did  not  depend  upon  pay. 
ment  of  the  money.  The  agreement  was  to  receive  the  note  in  satisfaction, 
and  the  accord  was  executed  when  the  note  was  made  and  delivered.  The 
contract  of  the  parties  looked  only  to  the  execution  and  delivery  of  the  note; 
and  Williams  and  Adldns  were  to  be  discharged,  not  on  the  payment  of  8150, 
but  upon  their  giving  to  the  plaintiff  their  note  for  $150.  It  was  not  an  accord 
without  satisfaction,  or  a  mere  promise  to  make  satisfaction  at  a  future  day,  but 
an  adjustment  between  the  parties,  of  the  amount  of  recompense  to  which  the 
plaintiff  was  entitled,  and  a  present  satisfaction.  The  plaintiff's  right  of  action 
for  the  trespass  was  gone  by  the  acceptance  of  the  note;  and  it  will  not  revive, 
either  against  the  makers  or  the  joint  trespassers,  by  the  non-paymei^t  of  the 
money  at  the  time  stipulated  in  the  note,  or  by  the  plaintiff  producing  it  in 
court,  and  offering  to  cancel  and  deliver  ft  to  the  defendants.  The  plaintiff  has, 
by  his  agreement,  substituted  one  cause  of  action  for  another,  and  he  cannot  re- 
sort to  both,  or  either,  at  his  election.  He  has  accorded  with,  and  received 
saUsfacticxi  from  part  of  the  joint  trespassers,  and  thereby  discharged  the  whole; 
and  he  cannot  deprive  the  defendants  of  the  benefit  of  that  discharge,  by  offering 
to  surrender  that  which  he  had  received  in  satisfaction  for  the  trespass.  Judg. 
ment  must  be  entered  for  the  defendants  on  the  third  plea. 
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BEGGS  V.   THOMPSON. 

Th«  purchaser  of  land  at  sheriff'  tale  haineiUier  ihe  actual  or  conitnicllTe  posaeanon. 

Trespais  cannot  be  supported  without  actual  poseesiiou  in  the  pl^lntiff^  et  the  time  the  tiespaw 
was  committed. 

The  purchaser  at  sheriff's  sale  cannot  sustain  trespass  for  the  crops,  where  he  does  not  obtain  the 
possession  by  ejectment . 

This  was  an  action  of  trespass,  qtiare  chusvm  fregil,  adjourned  from  the 
Supreme  Court  of  Columbiana  county,  upon  a  case  agreed,  embracing  the  foI« 
lowing  facts: 

Thompson,  the  defendant,  mortgaged  the  premises  in  qucsticn  to  Robert 
Patterson  and  others.  A  scire  facias  was  prosecuted  upon  the  mortgage,  the 
land  taken  in  execution,  sold  by  the  sheriff,  and  purchased  by  the  plaintiff.  At 
May  term,  1823,  the  court  made  an  order  confirming  the  sale,  and  the  sheriff 
made  a  deed  to  the  plaintiff.  The  defendant  was  in  possession;  the  plaintiff 
demanded  possession  of  him,  which  was  refused.  He  then  served  a  notice  on 
him  in  writing,  and  instituted  a  proceeding  in  forcible  detainer,  in  which  the 
plaintiff  obtained  a  judgment;  that  was  reversed  on  cerfibran.  In  April,  1824, 
the  defendant,  who  had  been  in  possession  of  the  premises,  and  used  them  and 
rf.'ccived  the  crops  from  the  time  of  the  levy,  abandoned  that  possession,  and 
tlie  possession  was  taken  by  the  plaintiff;  afler  which  he  brought  this  action,  to 
recover  of  the  defendant  for  the  rents  and  profits  of  the  land.  And  whether  it 
could  be  supported  was  the  question  submitted  to  the  court. 

Tappnn  and  J.  C.   Wright^  for  plaintiff.     Loomis  and  Metcalf  contra. 

By  the  Count* 

It  is  impossible  to  maintain  thai  the  purchaser  of  land,  in  Ohio,  at  sheriff's 
sale,  can  be  considered  as  in  the  actual  or  constructive  possession,  in  conse- 
quence of  such  purchase.  He  obtains  a  right  of  possession  only;  and  where 
adverse  possession  is  persisted  in,  he  mtist  resort  to  legal  process  to  invest  him- 
self with  it.  A  summary  process  of  forcible  detainer  is  given  to  him,  and 
when  he  proceeds  in  that  manner,  his  possession  can  only  commence  fSrom  the 
time  he  obtains  it,  in  virtue  of  the  writ  of  restitution. 

From  a  careful  examination  of  all  the  authorities  cited,  we  are  satisfied  that 
a  plaintiff  cannot  maintain  this  action  of  trespass  without  showing  an  actual  pos- 
session,  in  himseif,  at  the  time  the  trespass  complained  of  is  committed.  The 
action  for  mesne  profits,  founded  upon  a  recovery  in  ejectment,  rests  on 
grounds  peculiar  to  itself.  The  doctrines  that  govern  it  have  never  been 
extended  to  cases  where  possession  of  lands,  held  adversely,  has  been  obtained 
by  other  means. 

The  cases  cited  from  Massachusetts  do  not  apply.  They  are  all  predicated 
upon  the  particular  provisions  of  the  statute  of  that  state.  There  the  growing 
crops  are  valued  with  the  lands,  and  the  whole  together  set  off  to  the  plaintiff 
in  dischajge  of  his  claim.     The  officer  is  commanded  by  his  writ  to  deliver 
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seizin  aad  possession  to  the  plaintiff.  Thus  on  actual  possession  commences, 
and  a  prico  is  paid  for  tiie  emblements.  It  is  not  so  here.  The  land  is  valued 
without  reference  to  the  crop.  The  officer  has  nothing  to  do  with  giving  pos- 
session.  The  person  to  receive  it  is  uncertain  until  the  sale  is  effected — and  at 
the  sale  the  purchaser  pays  for  the  land  only.  The  cases  are  essentially  dis- 
tinct in  all  their  principal  features.     Judgment  must  be  given  for  the  defendant. 


BYERS  V.  STATE  OF  OHIO. 


Wbero  the  proportion  of  th«  land  tax  due  to  the  county  has  not  been  paid,  the  collector,  in  an  ac- 
tion GO  hif  official  bond,  cannot  set  off  county  orders  against  the  claim. 

This  was  a  writ  of  error  to  a  judgment  of  the  court  of  Common  Pleas  of 
Morgan  county,  adjourned  from  that  county  for  decision  here. 

The  case  was  this:  Byers  was  appointed  collector  of  Morgan  county,  for 
the  year  1824.  The  other  defendants  executed  with  him  the  official  bond 
required  by  law,  upon  which  the  original  suit  was  brought.  The  cause  was 
submitted  upon  an  agreed  state  of  facts,  which  it  is  not  material  to  recapitulate, 
OS  the  decision  turned  upon  a  single  point.  ' 

When  Byers  paid  into  the  state  treasury  the  land  tax  collected,  he  did  not 
pay  the  proportion  due  to  the  county,  and  which,  under  the  law,  is  transmitted 
by  the  auditor  to  the  county  treasurer;  but  he  obtained  a  letter  from  the  audi- 
tor of  state,  to  the  county  treasurer,  authorizing  him  to  receive  the  amount  of 
Byers,  and  give  a  receipt  for  it.  Byers  produced  this  letter  to  the  county 
treasurer,  and  at  the  same  time  tendered  and  offered  to  pay  the  amount  due  to 
the  county,  in  orders  issued  by  the  county,  and  payable  at  the  county  treasury. 
These  orders  being  depreciated,  in  consequence  of  the  state  of  the  county 
treasury,  the  treasurer  refused  to  receive  them,  and  brought  suit  on  the  collec- 
tor's bond*  The  court  of  Common  Pleas  gave  judgment  for  the  plaintiff  for 
the  amount,  and  Byers  obtained  a  writ  of  error. 

SUUman^  for  plaintiff  in  error.     Goddard,  contra. 

By  the  Court. 

The  collector  is,  by  law,  bound  to  pay  all  the  money  he  collects,  for  state 
tax,  into  the  state  treasury.  His  contract  or  bond  is  in  conformity  with  the 
law,  and  if  he  does  not  make  the  payment  accordingly,  he  becomes  liable.  No 
tender  of  payment  at  the  county  treasury,  could  discharge  or  prevent  this  lia- 
bility. The  condition  of  the  bond  was  forfeited  by  the  failure  to  pay  within 
the  time  prescribed  by  law,  at  the  state  treasury,  and  the  right  of  action  upon 
it  then  accrued. 

The  doctrine,  that  a  debt  due  from  the  county  to  the  defendant,  may  be  offset 
against  the  debt  due  from  him  to  the  state,  is  altogether  inadmissible.  The 
claim  of  the  coimty,  for  its  proportion  of  the  land  tax  collected,  is  upon  the 
state,  not  upon  the  collector.  The  county  can,  in  no  form  of  action,  subject 
the  collector.  There  is  no  privity  between  them.  Nor  can  the  county  be 
considered  as,  in  equity,  the  owner  of  the  money  sued  for.  Although  it 
iqay  be  admitted  that  _ihe  collector  is  indebted  to  thc^statc,  the  atatc  to  the 
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county,  a2id  the  county  to  the  collector,  yet  these  debts  have  not  been  so  con- 
tracted, or  rather  have  not  originated  in  such  manner  as  to  be  subjects  of 
o^t.  The  case  is  not  within  the  principle  of  any  of  the  cases  referred  to. — 
The  judgment  must  therefore  be  affirmed. 


S9» 


2  HAMMOND,  108. 
STATE  OF  OHIO  v.  TOWNSHIP  4. 

When  the  cUums  of  a  rebgious  society,  for  a  dividend  of  lectioD  29.  have  been  emmeoatly  le. 
jeeted|  and  the  procoedi  divide^  among  othen^for  the  proper  year,  such  claim  camiot  be  charged 
upon  the  proceeds  of  a  subsequent  year. 

This  cause  came  before  the  Supreme  Court  of  Warren  county  upon  the 
return  of  the  trustees  of  the  town.  4,  in  range  3,  to  a  mandamus,  nm,  awarded 
against  them  by  the  Supreme  Court  at  their  term  in  the  year  1824|  and  was 
adjourned  for  decision  to  this  court. 

The  society  of  Shakers,  denominated  *^ihe  United  Society  of  Union  ViJlage,** 
are  inhabitants  of  the  town.  4,  in  range  3,  of  Warren  county.  In  this  town, 
the  section  29  is  set  apart  for  ministerial  purposes.  The  trustees  of  the  town 
had  refused  to  distribute  any  dividend  of  the  proceeds  to  the  society;  and,  at  the 
May  term  of  the  Supreme  Court,  in  Warren  county,  a  rule  was  made  upon  the 
defendants  to  show  cause,  at  the  next  term,  why  a  mandamus  should  not  be 
awarded,  commanding  them  to  divide  the  proceeds  of  the  section  so  as  to  allow 
a  dividend  to  the  society. 

The  defendants,  in  obedience  to  the  rule,  appeared  at  the  May  term  of  the 
court,  1824,  and  showed  cause. 

Several  exceptions  were  taken  to  the  proceedings;  and,  among  others,  the 
following:  that  whether  the  applicants  were  or  were  not  a  religious  society, 
entitled  to  a  dividend  of  the  ministerial  section,  was  a  question  only  triable  by 
jury.  This,  and  all  the  other  causes  shown,  were  adjudged  insufficient,  and  a 
mandamus,  nisi^  awarded,  requiring  the  trustees  to  receive  the  accounts  and 
claims  of  the  society  for  the  years  1820  and  1823,  and  give  the  agent  an  order 
on  the  treasury  for  the  dividend  due,  according  to  the  number  of  members  of 
the  society,  or  show  cause  to  the  contrary,  at  the  next  term. 

To  this  mandamus,  the  acting  trustees  made  a  return,  that  their  predecessors 
in  office,  for  the  years  1820  and  1823,  considering  that  the  society  were  not 
entitled  to  any  portion  of  the  rents,  had  actually  divided  and  paid  out  to  other 
societies,  all  the  monies  received  fbr  those  years,  so  that  nothing  of  the  proceeda 
of  those  years  remained  in  the  treasury,  upon  which  orders  could  be  drawn. — 
Whether  this  return  was  sufficient,  was  the  question  for  decision. 

Hammond^  for  the  society.    Duhlavy^  for  the  trustees. 

By  the  Coubt. 

The  14th  seetionof  the  act  of  February  6, 1810,  to  incorporate  the  original 
surveyed  townships,  under  which  the  right  is  claimed,  provides,  that  the  *'tnis. 
tees  shall  pay  to  the  agent  of  each  society  an  equal  dividend  of  the  rent,  accord 
ng  to  their  numbers,  within  three  montlw  after  it  is  received." 
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Ttie  trustees  for  the  time  being,  acting  under  this  law,  decided  that  the  claim, 
ants  were  not  entitled,  and  divided  the  money  within  the  time  prescribed  to  those 
whom  they  adjudged  entitled  to  receive  it.  It  is  therefore  not  subject  t&  the 
order  of  the  present  trustees.  The  order  required,  if  given  upon  the  specific 
fund,  would  be  unavailing.  And  we  do  not  conceive  that  a  general  order  to  be 
paid  out  of  any  moneys  in  the  Treasury,  can  be  given  under  the  law.  The 
proceeds  of  each  year  are  specifically  appropriated  to  each  society,  according 
to  the  number  of  its  members  for  that  year.  There  are  difierent  owners  of 
the  rents  of  each  separate  year,  and  if  injustice  be  done  in  making  one  (fividend, 
it  cannot  be  corrected,  in  a  subsequent  one,  without  injustice.  We  have  no 
doubt  but  that  the  Union  Society  were  entitled:  a  dividend  ought  to  have  been 
made  to  them;  but  it  was  not  done.  The  fund  was  distributed  to  others,  who  are 
not  before  the  court.  Neither  are  those  who  made  that  distribution.  The 
persons  entitled  to  the  funds  now  in  the  Treasury,  or  that  may  come  into  it,  are 
not  parties  to  this  proceeding,  and  a  judgment  afiecting  their  rights,  cannot 
properly  be  pronounced.  The  consequence  of  this  decision  may  be  the  loss  of 
the  claimant's  right.  This,  it  is  admitted  is  a  hardship;  but  it  would  be  equally 
a  hardship  to  make  them  safe  at  the  expense  of  others.  The  return  is  consid- 
ered sufficient,  and  a  perempiary  mandamus  cannot  be  awarded. 


LESSEE  OF  WHITE  v.  SAYRE. 


A  tenant  in  common  or  coparcenary, can  convey  apart  of  his  undivided  estate.^ 
A  deed  by  a  tenant  in  common  or  coparcenary,  purporting  to  convey  iq  severalty,  is  a  good  con- 
veyance of  the  grantor's  undivided  part|  within' its  boundaries. 

This  was  an  ejectment,  and  came  before  the  court  upon  a  case  agreed,  ad- 
joumed  from  Greene  county.     The  facts  material  to  be  reported,  are  these: 

The  defendant  was  m  possession  of  a  tract  of  land  which  had  been  the  prop- 
erty of  his  former  wife,  by  whose  death  it  had  descended  in  parcenary  to 
her  eight  brothers  and  sisters;  with  one  of  the  latter  the  defendant  had  again 
intermarried.  By  a  judicial  proceeding  in  the  court  of  Common  Pleas,  parti, 
tion  had  been  made,  and  a  separate  ^art  assigned  to  each  by  metes  and  bounds. 
The  lessor  of  the  plaintiff  purchased  the  separate  right  allotted  to  three  of  the 
heirs,  and  took  separate  deeds  from  each  for  so  much  land  specifically  described. 
Error  was  afterwards  brought  in  the  Supreme  Court,  upon  the  proceedmgs  in 
partition,  and  they  were  reversed. 

The  declaration  contained  several  demises;  among  others,  a  separate  one  for 
one  undivided  eighth  part  of  each  of  the  tracts  contained  in  his  three  deeds;  and 
whether  he  could  recover  upon  these  deeds  and  demises,  was  the  question  sub- 
mitted  to  the  court. 

Elsberry,  for  the  plaintiff.    Alexander^  contra. 
Opinian  of  tAe  cewrt  ly  Judge  Hitchcock. 

It  is  well  setUed  that  where  one  joint  tenant,  or  tenant  in  common,  has  eject- 
ed, or  withheld  the  possession  from  his  co-tenant,  the  person  so  ejected  or  held 
out  of  possession,  may  maintain  his  ejectment  against  the  ejector,  or  person  in 
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possc^on.  To  determine  the  case  under  consideration,  then,  it  is  only  neces- 
sary to  ascertain,  whether  the  lessor  of  the  plaintiff  took  any  thing  under  the 
thred  several  deeds  referred  to  in  the  agreed  case,  or  in  other  words,  whether  he 
had  any  interest  in  the  premises  in  dispute.  The  grantors  were  three  of  the 
heirs  of  the  deceased  wife  of  John  Sayre,  jr.  By  the  death  of  their  sister  the 
interest  in  the  one  hundred  and  fi(ly-five  acres  of  land  was  vested  in  them  and 
their  brothers  and  sisters,  as  co-parceners,  or  tenants  in  common.  It  is  to  be 
observed  that  when  these  deeds  were  executed,  partition  had  been  made  of  the 
one  hundred  and  fi Ay-five  acres  of  land,  by  judgment  of  the  court  of  Common 
Pleas,  in  pursuance  of  the  statute  in  such  case  made  and  provided.  The  three 
parcels  which  were  conveyed  to  White,  had  been,  by  this  judgment,  aparted 
and  set  off  to  the  grantors  in  severalty.  Under  the  then  existing  circumstan- 
ces,  they  conveyed  nothing  more  than  they  had  a  legal  right  to  convey.  So 
long  as  this  judgment  remained  in  force,  the  title  of  the  lessor  of  the  plaintiff  to 
the  lands  to  him  conveyed,  was  perfect.  This  judgment,  however,  was  subse- 
quently  reversed;  and  it  is  necessary  to  ascertain  how  far  the  deeds,  which  wore 
before  operative,  were  affected  by  this  reversal.  That  the  reversal  must  in 
part,  at  least,  defeat  the  operation  or  validity  of  those  deeds  there  can  be  no 
doubt.  The  judgment  being  reversed,  the  parties  in  interest  could  be  no  more 
affected  by  it  than  if  no  judgment  had  been  rendered.  Under  these  circumstan- 
ces, the  decision  of  this  case  must  depend  upon  the  solution  of  these  several 
questions.  1st.  Can  one  of  two  or  more  joint  tenants,  co-parcencrs,  or  tenants 
in  common,  convey  his  interest  in  the  estate  thus  held.  2d.  If  he  can  convey 
his  interest  or  estate  in  the  whole  property  thus  held,  can  he  convey  it  in  a  part 
merely?  8d.  Is  a  deed,  or  grant,  which  purports  to  convey  an  estate  in  sever- 
alty, when  the  grantor  has  in  fact  only  an  estate  in  joint  tenancy,  coparcenary, 
or  in  common,  void;  or  does  it  convey  the  whole  interest  of  the  grantor  in  the 
premises  purporting  to  be  conveyed  ? 

1st.  Can  one  of  two  or  more  joint  tenants,  co-parceners,  or  tenants  in  com- 
mon, convey  his  interest  in  the  estate  thus  held? 

This  is  a  question  about  which,  it  is  presumed,  there  can  be  no  dispute. — 
Such  conveyances  are  frequently  made,  and  their  validity  is  not  questioned. 
In  fact,  this  is  one  of  the  most  common  mofles  resorted  to  for  destroying  a  joint 
tenancy.  One  joint  tenant  aliens  and  conveys  his  estate  to  a  third  person,  by 
which  mecuis  the  joint  tenancy  is  severed  and  turned  into  a  tenancy  in  common. 

2d.  If  one  joint  tenant,  &c.  can  convey  his  interest  or  estate  in  the  whole 
property  thus  held,  can  he  convey  it  in  a  part  merely? 

The  determination  of  this  question  is  attended  with  considerable  difficulty. — 
This  difficulty  however,  arises,  not  so  much  from  any  apparent  inconsistency, 
or  impropriety  in  such  grant,  as  from  a  possible  inconvenience  which  might  re- 
sult to  the  tenant  who  retains  his  estate.  One  tenant  in  common  may  grant 
his  entire  interest  oi  estate  in  a  particular  species  of  property,  a  tract  of  land 
for  instance,  or  he  may  grant  one  halffxa  a  smaller  proportion  of  his  interest  in 
the  same  entire  property.  Il  this  be  correct,  no  go«d  reason  is  perceived  why 
he  may  not  grant  his  entire  interest  in  a  particular  part.  A  and  B  arc  seized 
of  a  section  of  land  as  tenants  in  common.  It  is  well  established,  that  A  may 
grant  his  entire  interest,  or  estate,  in  the  section,  and  the  conveyance  will  be 
vaM.     Upon  what  principle,  then,  can  it  be  said,  that  if  he  convey  liis  entire 
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iiiicreat  in  a  particular  quarter  of  such  section,  such  conveyance  shall  be  void? 
Certainly  A  and  B,  tenants  in  common  as  aforesaid,  might  with  propriety  unite 
and  convey  a  particular  quarter  of  the  section,  and  a  complete  title  in  the  gran- 
tec,  would  be  vested.  Would  not  the  title  of  the  grantee  be  equally  valid,  if 
the  tenants  in  common  should  by  separate  deeds  convey  to  him  their  individual 
interest  in  that  particular  quarter?  This  question,  it  is  believed,  must  be  an- 
swered'in  the  affirmative,  and  if  so,  it  proves  conclusively,  that  one  tenant  in 
common  may  transfer  to  a  third  person  his  entire  interest  in  a  part  of  the  proper- 
ty held  in  common.  Otherwise  we  run  into  this  absurdity,  that  a  deed  properly 
executed,  by  one  individual,  which  is  an  entire  thing,  and  purports  to  convey  a 
specific  property,  must  depend  for  its  validity  upcm  the  execution  of  a  similar 
instrument  by  a  third  person,  who  is  no  way  party  to  the  first.  The  principal 
reason  assigned  why  one  tenant  in  common  shall  not  be  allowed  to  convey,  as 
before  stated,  is,  that  by  so  doing,  he  may  do  a  great  injury  to  his  co-tenant,  by 
compelling  him,  in  case  of  partition,  to  take  his  proportion  of  the  estate  in  small 
parcels,  very  mu .  h  to  his  disadvantage.  If  such  evils'would  result,  they  ought 
if  possible  to  be  avoided.  It  does  not  follow,  however,  that  because  one  of  two 
tenants  in  common  can  convey  his  estate  in  Sipart  of  the  property  so  held,  there- 
fore the  rights  of  his  co-tenant  are  affected.  This  co-tenant  will  still  have  the 
same  interest  in  every  part,  and  in  the  whole  of  the  property.  He  can  still 
compel  partition,  and  may  have  his  share  of  the  property  set  off  to  him  in  sever- 
alty, in  the  same  manner  he  could  have  done  had  no  conveyance  been  made. — 
Such,  at  least  as  at  present  advised,  is  the  opinion  of  the  court,  and  if  in  this  we 
are  mistaken,  the  objection  is  not  of  sufficient  force  to  induce  us  to  adopt  any 
other  principle  as  applicable  to  this  case,  than  as  before  slated. 

3d.  Is  a  deed,  or  grant,  which  purports  to  convey  an  estate  in  severalty, 
when  the  grantor  has  in  fact  only  an  estate  in  joint  tenancy,  co-parcenary,  or 
in  common,  void;  or  does  it  convey  the  whole  interest  of  the  grantor  in  the 
premises  purporting  to  be  conveyed? 

Every  deed  is  to  be  so  construed  as^  if  possible,  to  give  effect  to  the  intention  of 
the  parties.  It  is  to  be  construed  most  strongly  against  the  grantor.  If  the 
intention  of  the  parties,  apparent  upon  the  face  of  the  instrument,  cannot  be 
carried  into  effect,  this  object  should  be  attained  as  far  as  is  possible.  Taking 
these  principles  into  consideration,  and  adopting  them  as  correct,  it  follows,  that 
where  an  individual  undertakes  to  convey  to  another  a  greater  interest  in  the 
thing  conveyed  than  what  he  possesses,  the  grantee  may  take  that  which  was 
in  his  grantor.  A  conveys  to  B  one  hundred  acres  of  land  by  metes  and  bounds. 
It  is  afterwards  ascertained  that  C  has  title  to  fifly  of  the  one  hundred  acres 
mcludcd  within  the  boundaries.  Will  it  be  said  that  B  can  take  nothing  by 
this  deed  ?  On  the  contrary,  all  the  lands  within  the  prescribed  boundaries,  to 
which  A  had  title,  are,  by  the  conveyance,  vested  in  B.  So  far  as  the  deed  can 
have  effect,  so  far  it  ought.  The  circumstance  that  the  grantor  has  attemp- 
ted to  convey  more  land  than  he  was  possessed  of,  shall  not  prevent  the  deed 
from  conveying  that  of  which  he  was  possessed.  Upon  the  same  principle,  if 
A  and  C  had  been  tenants  in  common  of  the  same  one  hundred  acres  of  land, 
and  A  had  attempted  to  convey  the  whole  in  severalty  to  B,  so  far  as  A  had 
any  interest  that  interest  would,  by  the  conveyance,  have  been  vested  in  B. — 
Thus  far  the  rlccd  would  take  effect.     Under  it  B  would  become  tenant  in  com- 


a72  LESSEE  OF  WHITE  v.  SAYRE. 

moQ  with  Cy  in  the  same  manner  he  would  haVe  done  had  the  conveyance  firom 
A  been  for  an  undivided  moiety  of  the  land. 

These  principles  being  applied  to  the  case  under  consideration,  it  will  be 
seen,  that  the  grantors  of  the  lessor  of  the  plaintiff,  although  they  had  not  a 
several  estate  in  the  parcels  of  land  by  them  to  him  conveyed,  yet  had  an  in- 
terest as  co-parceners  or  tenants  in  common  with  oUiers.  That,  by  the  deeds 
of  conveyance,  this  interest,  whatever  it  might  be,  was  vested  in  the  lessor  of 
the  plaintiff;  and,  he  being  kept  out  of  possession  by  the  defendants,  the  action 
is  well  brought,  and  the  plaintiff  is  entitled  to  a  judgment.  Let  judgment, 
therefore,  be  entered  accordingly. 

Judge  Bumefs  dissenting  opinion. 

As  I  have  not  been  able  to  join  in  the  opinion  expressed  by  a  majority  of  the 
court  in  this  case,  I  will  present,  as  concisely  as  possible,  the  view  I  have  ta- 
ken of  the  subject. 

The  defendant  is  in  possession  of  a  tract  of  land  containing  one  hundred  and 
fifty  six  acres,  which  was  the  property  of  his  former  wife,  who  died  intestate, 
without  having  had  issue,  leaving  eight  brothers  and  sisters  her  heirs  at  law. — 
The  defendant  has  since  intermarried  with  a  surviving  sister,  being  one  of  the 
heirs  of  his  former  wife. 

By  order  of  the  court  of  Common  Pleas  the  land  (156  acres)  was  partitioned 
among  the  heirs,  and  one  eighth  part  was  assigned  to  each  by  metes  and  bounds, 
after  which  the  lessor  purchased  the  tracts  set  apart  to  three  of  fhe  heirs,  and 
received  separate  deeds  of  conveyance  therefor,  by  metes  and  bounds.  Shortly 
after  a  writ  of  error  was  broiight,  on  which  the  order  was  reversed,  and  the 
partition  set  aside.  Pending  the  writ  of  error  the  present  ejectment  was 
brought. 

The  declaration  contained  several  demises,  and,  among  others,  three  separate 
ones  from  three  heirs,  from  whom  the  lessor  of  the  plaintiff  had  purchased.  At 
the  trial  the  plaintiff  claimed  to  recover  an  i^pdivided  eighth  part  of  each  of  the 
three  tracts  described  in  his  deeds,  and  also  three  undivided  eighth  parts  of  the 
residue  of  the  entire  tract. 

The  former  he  claimed  to  recover  on  his  own  title  as  tenant  in  common — the 
latter  on  the  title  of  the  three  heirs  from  whom  the  demises  were  laid,  who 
claimed  severally  as  co-parceners,  one  undivided  eighth  part  of  all  the  land  not 
included  within  the  respective  deeds  to  the  les3or. 

The  judges  who  tried  the  cause  were  of  opinion,  that  those  claims  could 
not  be  united  and  recovered  in  the  same  action,  because  they  are  distinct,  and 
unconnected.  There  is  no  privity  of  interest,  or  title,  between  the  lessor  and 
those  heirs.  Their  claims  are  to  different  portions  of  the  tract,  and  rest  on 
different  rights,  and  the  plaintiff  cannot  be  allowed  to  try  several  titles  on  one 
issue.    (Law  of  Ejectment,  86.) 

On  the  intimation  of  this  opinion,  it  was  agreed  that  the  demises  from  the  heirs 
should  be  stricken  out,  and  Uie  clarni  of  the  plaintiff  be  confined  to  the  right  of 
which  he  might  avail  himself,  under  his  deed,  as  to  which  the  points  disputed* 
were  reserved  for  consideration  at  the  special  session  in  the  form  of  an  agreed 
case. 
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Two  questiww  have  beea  discussed.  1st.  Whether  a  plaintiff  in  ejectment 
can  recover  an  undivided  part  of  the  premises  described  in  his  deeds,  having 
declared  for  the  whole.  2nd.  Whether  a  parcener  can  convey,  by  metes  and 
boundsy  any  part  of  the  land  held  in  parcenary,  previous  to  a  partition. 

The  first  point  admits  of  no  doubt.  In  the  case  of  Burgcs^  Lessee  u.  Purvis^ 
(1  JJur.  326)  the  lessor  of  the  plaintiff  claimed  and  declared  for  an  undivided 
moiety.  On  the  trial  it  turned  out  that  she  was  entitled  to  an  undivided  third. 
A  verdict  wm  taken,  subject  to  the  opinion  of  the  court.  On  this  point,  the 
court  decided  unanimously,  that  the  plaintiff  must  recover  according  to  the  title. 
That  she  appeared  entitled  to  a  third,  and  that  so  much  she  ought  to  recover. 
In  Guy  V.  Rand^  {Cro.  Eliz,  13)  the  declaration  was  for  100  acres:  the  plain- 
tiff showed  title  to,  and  recovered  40  acres.  And  it  appears  to  be  settled,  that 
if  a  person  declares  for  an  entire  tract,  and  proves  title  to  the  moiety  only,  he 
shall  recover  so  much.     (2  Roll.  734,  2Leu.  334,  2Bibb  350,  Bui.  N.  P.  109.) 

The  second  question,  on  which  I  'am  so  unfortunate  as  to  differ  from  the  rest 
of  the  court,  is  attended  wifli  more  difHculty.  I  do  not  recollect  to  have  seen 
many  cases  in  which  it  came  up.  One  has  been  cited  in  the  court  of  Appeals 
of  Kentucky,  which  will  be  noticed  hereafter. 

It  is  not  pretended  that  the  plaintiff  is  entitled  to  more  than  an  undivided 
eighth  of  the. land  within  the  boundaries  of  his  several  deeds;  and  as  he  hold# 
by  purchase  from  a  coparcener,  he  must  claim  to  hold  as  tenant  in  common. 

The  unities  of  interest  and  title,  appertaining  to  estates  in  parcenary,  may 
be  destroyed  by  one  of  the  tenants,  and  the  estate  reduced  to  a  tenancy  in 
common;  but  the  unity  of  possession,  which  cannot  be  affected  by  the  act  of  a 
single  parcener,  will  remain.  It  therefore  becomes  a  question,  whether  an 
attempt  to  convey  in  such  form  as  would  necessarily  destroy  that  unity,  is  not 
a  perfect  nullity. 

As  neither  tenant  can  tell,  certainly,  which  part  of  the  premises  will  be 

assigned  to  him  on  a  partition,  it  would  seem  that  neither  can  convey  a  specific 

portion  of  it.     Such  a  conveyance  would  operate  to  destroy  the  unity  of  pos^ 

session,  as  it  would  vest  in  the  grantee  an  estate  in  severalty;  and  the  effect 

appears  to  be  the  same,  whether  the  deed  be  considered  as  conveying  to  the 

purchaser  an  entire  estate  in  the  part  designated,  or  an  undivided  interest  in  it; 

for,  in  either  case  the  possession  is  severed  and  its  unity  broken.     The  posses* 

sion  of  each  tenant  must  bo  considered  as  extending  to  the  whole  premises,  Bud 

to  every  part  of  it.     But  af\er  such  deeds  as  those  now  before  us  have  taken 

effect,  each  of  the  grantors  parts  with  the  possession  of  so  much  of  the  land  as 

lies  within  the  limits  of  bis  deed,  and  retains  his  possession  in  so  much  as  lies 

without  those  limits,  and  the  grantee  acquires  the  possession  relinq^iished  by  tho 

grantors,  while  the  otlier  parceners  retain  a  possession  extending  to  the  whole 

premises.     In  other  words,  the  heirs  who  have  conveyed,  retain  a  possession  of 

so  much  of  the  land  as  lies  without  the  boundaries  given  in  their  respective 

deeds,  the  lessor  of  the  plaintiff  acquires  distinct  rights  of  possession  in  each 

of  the  three  tracts  specifically  conveyed  to  him,  and  the  remaining  Rve  heirs 

{including  the  defendant,  who  holds  in  right  of  his  wife)  have  possession  in  the 

whole  tract,  and  every  part  of  it.     From  this  view  of  the  case,  it  appears,  that 

^iiiether  the  deeds  to  the  plaintiff  be  viewed  as  convoving  the  entire  estate  with- 
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in  their  boundaries,  or  an  undivided  eighth  of  it,  they  destroy  the  unity  of  pos. 
session  that  existed  at  the  death  of  the  ancestor. 

It  cannot  be  contended  that  these  deeds  convey  any  interest  beyond  their 
limits,  so  as  to  extend  a  right  of  possession  to  the  whole  tract.  Whatever  of 
right  they  pass,  muat  be  restricted  to  the  limits  Uiey  prescribe.  There  is  there- 
fore, no  escape  from  this  difficulty.  Had  the  deed  in  question  conveyed  the 
entire  interest  of  the  grantor  in  the  whole  tract,  or  any  proportionate  part  of 
that  entire  interest,  this  objection  would  not  have  existed.  Such  conveyances, 
while  they  destroyed  the  unities  of  interest  and  title,  and  charged  the  state  to  a 
tenancy  in  common,  could  not  have  affected  the  unity  of  possession,  which  is 
inseparable  from  such  a  tenancy,  and  without  which  it  cannot  exist.  The 
question,  therefore,  recurs,  is  not  the  unity  of  possession  destroyed  by  the  ope- 
ration that  must  be  given  to  these  deeds,  in  order  to  entitle  the  plaintiff  to  re- 
cover ? 

It  is  not  claimed  that  he  can  recover  more  than  one  undivided  eighth  in  each 
of  the  three  tracts  conveyed,  nor  will  it  be  pretended  that  a  recovery  can  vest 
him  with  any  right  in  the  residue  of  the  tract.  There  will  then  be  no  commu- 
nity of  possession  between  him  and  his  grantors,  as  to  any  part  of  the  premi- 
ses; nor  between  him  and  the  other  tenants  as  to  the  land  without  the  limits  of 
the  deeds  ;  nor  between  the  grantors  and  their  co-heirs  as  to  the  land  within 
those  limits.  The  existence  of  these  facts  seems  to  be  inconsistent  with  the  ex- 
istence of  a  unity  of  possession. 

I  do  not  discover  how  it  is  possible  to  give  any  efficacy  to  these  deeds,  with- 
out  deciding  that  parceners  may  exorcise  a  greater  dominion  over  the  estate, 
than  the  law  has  vested  in  them.  It  appears  to  be  settled,  that  the  unity  of 
possession  can  only  be  dissolved  in  one  of  two  ways;  either  by  such  convey- 
ances, or  transfers  of  right,  as  vest  the  entire  interest  in  a  single  tenant,  which 
requires  the  consent  and  co-operation  of  every  tenant,  or  by  partition.  Neither 
of  these  expedients  has  been  resorted  to. 

If  a  parcener  can  convey  his  undivided  interest  in  a  specified  portion  of  the 
entire  tract,  he  may  locate  a  part  of  his  claim  on  a  particular  spot,  from  which 
it  cannot  afterwards  Be  removed,  whereby  the  rights  of  the  other  tenants  would 
be  restricted,  so  that  neither  of  them  could,  by  any  possibility,  have  that  part 
set  off  to  him  on  a  subsequent  partition.  This  must  be  the  effect  of  every  con- 
veyance that  vests  in  the  grantee  a  right  to  the  whole,  or  to  an  undivided  part 
of  any  particular  located  portion  of  the  entire  estate.  Such  a  deed,  by  excluding 
the  co-tenants  from  the  possibility  of  obtaining,  by  partition,  the  part  conveyed, 
would  materially  abridge  their  rights. 

If  a  parcener  cannot  do  an  act  that  would  destroy  the  unity  of  possession,  it 
would  seem  to  follow,  that  he  cannot  do  an  act  that  would  materially  change 
the  mode  in  which  that  unity  exists.  On  the  death  of  the  sister,  from  whom  the 
estate  descended,  the  surviving  brothers  and  sisters  inherited,  each,  an  undivi- 
ded  eighth  of  the  entire  tract,  and  the  possession  of  each  extended  throughout 
the  whole;  but  if  these  deeds  receive  the  sanction  of  the  court,  this  unity  of  poo- 
session,  extending  originally  throughout  the  whole  estate,  is  interrupted  and 
broken;  several  unities  will  be  created,  as  distinct  and  unconnected  with  each 
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other  as  if  the  property  had  descended  from  four  different  ancestors.  The  lessor 
of  the  plaintiff  will  become  a  tenant  in  common  with  the  heirs  who  have  not 
joined  in  these  deeds,  in  the  land  conveyed  by  the  deeds;  and  the  grantors  will 
remain  co-parceners  with  those  heirs  in  the  premises  not  so  conveyed,  which  is 
a  change  of  tenure  that  I  am  inclined  to  believe  cannot  be  produced  by  a  part 
of  the  tenants,  without  the  consent  and  concurrence  of  the  whole. 

There  are  many  cases  in  which  a  deed  will  operate  to  convey  less  than  it  pur- 
ports to  convey,  but  this  takes  place  when  the  grantor  has  power  to  convey  that 
which  passes  by  the  deed;  as,  if  a  tenant  in  common  execute  and  deliver  a  deed 
for  the  entire  estate,  his  undivided  interest  will  pass,  because  he  has  power  to 
convey  that  interest.  The  deed  is  sufRcient  to  cover  it;  he  does  not  change 
the  tenure  by  which  he  holds.  The  whole  operation  of  the  deed  is  within  the 
scope  of  his  power,  and  there  is  nothing  resulting  from  it  inconsistent  with  the 
rights  of  his  co-tenants,  or  the  established  rules  of  law.  But  I  cannot  admit 
that  cases  of  this  description  can  be  resorted  to,  to  sustain^a  deed,  which  cannot 
operate  in  any  form  without  transcending  the  power  of  the  grantor,  and  re- 
stricting the  vested  rights  of  third  persons.  It  appears  to  me  to  be  unnecessa- 
ry to  vest  parceners  with  the  power  which  has  been  exercised  in  this  case.  If 
they  are  permitted  to  convey  their  entire  interest,  or  any  undivided  portion  of 
it,  in  the  form  in  which  it  exists,  it  is  sufRcient  for  every  necessary  or  useful 
purpose.  This  they  may  do,  without  injury  to  others;  but  whenever  they  at- 
tempt, by  their  own  acts,  to  effect  a  partition,  in  whole  or  in  part,  they  exceed 
their  pewer,  and  their  deeds  ought  to  be  treated  as  nullities.  There  seems  to  be 
some  analogy  between  these  deeds,  and  alienations  by  particular  tenants,  who 
attempt  to  convey  greater  estates  than  the  law  allows.  If  tenant  for  life,  alienes 
by  feoffment  in  fee,  he  attempts  to  do  what  is  beyond  his  power,  and  inconsis- 
tent with  the  nature  of  his  interest,  and  he  thereby  forfeits  his  own  particular 
estate.  If  tenant  in  tail,  alienes  in  fee,  although  this  is  not  a  forfeiture,  it  is  a 
discontinuance.  In  neither  of  these  cases  can  the  alienee  take  the  estate,  and 
although  various  reasons  are  given  for  this  rule,  the  most  satisfactory  are,  that 
it  is  an  attempt  to  go  beyond  their  power,  and  is  inconsistent  with  the  nature  of 
their  interest.  These  reasons  exist,  and  apply  with  considerable  force  in  the 
present  case,  and  although  it  is  not  pretended  that  these  grantors  have  incurred 
any  forfeiture,  yet  the  reason  of  the  law,  as  stated  above,  may  be  urged  as  a  rea« 
son  why  the  grantee  should  take  nothing  by  his  deeds. 

It  seems  to  be  proper,  on  a  question  like  this,  to  look  to  the  consequences  that 
may  follow.  If  two  persons  should  purchase  a  tract  of  land,  as  tenants  in  com- 
mon, with  a  view  of  dividing  it  into  two  convenient  farms,  either  of  them  may, 
under  the  decision  of  the  court,  lay  it  off  into  lots  often  acres,  and  sell  his  undi- 
vided moiety  in  all  of  them,  to  different  purchasers,  by  which  his  co-tenant, 
instead  of  a  convenient  farm,  would  find  himself  the  proprietor  of  a  large  num- 
ber of  disconnected  five  acre  lots.  Such  a  procedure  could  not  be  resisted, 
nor  the  consequences  prevented;  for,  if  the  grants  be  valid,  and  thejgrantees 
take  any  thing,  each  must  take  the  undivided  interest  of  the  grantor  within  the 
boundaries  designated  in  his  deed.  The  result  then  would  be,  that  the  tenant, 
who  had  taken  no  part  in  those  conveyances,  and  might  have  been  entirely  ig- 
norant oi  them,  instead  of  taking  the  entire  tract  by  moieties,  according  to  the 
legal  operation  of  his  deed,  and  the  right  that  vested  in  him  at  the  time  of  his 
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purchase,  would  find  himself  a  tenant  in  an  indefinite  number  of  lots,  whk  as^ 
many  different  individuals,  and  be  driven  to  the  same  number  of  (mrtitiona  to 
obtain  his  interest  in  severalty.  By  this  proceeding  his  title,  would  be  seriouslj 
affected,  and  his  property  injuriously  divided  and  subdivided,  without  his  agency 
or  consent.  But  the  inconvenience  may  not  stop  here;  the  purchasers  of  those 
lots  have  the  same  right  to  sell  portions  of  their  interest  to  sub-purchaiers,  so 
that  the  evil  seems  to  be  without  limit. 

When  partition  is  made  between  tenants  in  common,  can  one  of  them  claim, 
as  matter  of  right,  a  part  of  any  particular  portion  of  the  premises,  or  can  h» 
jNrevent  the  commissioners,  by  whom  partition  is  made,  from  assigning  to  his 
co-tenantthe  whole  of  any  portion  of  the  tract,  not  exceeding  the  quantity  he  is 
entitled  to  ?  It  appears  to  me  that  he  cannot;  because  such  a  power  would  be 
inconsistent  with  the  equal  rights  of  the  parties,  and  because  his  co-tenant  might 
set  up  an  equal  claim  to  the  same  spot,  and  prevent  a  partition  altogether.  But 
on  the  principle  contended  for,  this  right  may  be  claimed  and  secured^  by  exe- 
cuting deeds  before  partition. 

I  cannot  see  how  these  inconveniences  can  be  prevented,  but  by  a.sauming  the 
ground,  that  as  each  tenant,  or  parcener,  has  an  undivided  interest  in  the  whole, 
and  in  every  portion  of  the  land,  neither  of  them  can  do  any  act  by  which  either 
might  be  prevented  from  obtaining,  by  partition,  the  whole  of  any  portion  of  it, 
not  exceeding  the  amount  of  his  entire  claim.  This  restriction  goes  no  further 
than  to  prevent  the  tenants  from  conveying  specific  portions,  and  thereby  efiect*  - 
ing  a  partition,  pro  tanio,  by  giving  a  fixed  location  to  parts  of  their  interest 
within  designated  boundaries. 

In  Reed  v.  Thicker ,  {Cro.  Eliz,  803)  it  is  said  to  be  clear,  that  every  act,  by 
one  joint  tenant,  for  the  benefit  of  his  companion,  shall  bind;  but  those  act9 
which  prejudice  his  companion  in  estate,  shall  not  bind. 

If  these  conveyances  were  legal,  we  might  naturally  expect  to  find  many 
eases  reported  in  which  they  have  been  recognized.  But  such  is  not  the  fiiet. 
The  counsel  has  not  been  able  to  cite  a  single  case  in  which  such  a  deed  has 
been  oflered,  except  the  one  in  1  Bibby  510.  That  case  I  have  examined  with 
some  attention,  and  it  appears  to  me  that  the  point  now  under  consideration  was 
neither  litigated  by  counsel,  nor  expressly  decided  by  the  court.  Their  attention 
seems  to  have  been  confined  to  the  objection,  that  the  deed  purported  to  convey* 
not  only  the  right  of  Johnston,  the  grantor,  but  also  the  right  of  Garrett,  hlsoo. 
tenant,  and  to  the  variance  between  the  title  set  out  in  the  declaration,  and  the 
title  proved. 

The  question  discussed  and  decided  was,  whether  a  deed  executed  for  the 
whole,  would  operate  to  convey  an  undivided  moiet]^  It  seems  to  have  been  ta- 
ken for  granted,  that  for  the  same  reason  that  a  deed,  purporting  to  convey  the 
whole  estate  in  the  entire  tract,  would  pass  the  undivided  estate  of  the  grantor  in 
the  entire  tract,  a  deed,  purporting  to  convey  the  whole  estate  in  a  i^ecified  por- 
tion of  the  tract,  would  pass  the  undivided  interest  of  the  grantor  in  the  portioii 
specified . 

Had  the  point  now  under  consideration  been  discussed,  or  had  the  attentioQ 
of  the  court  been  directed  to  it,  I  feel  inclined  to  believe,  they  would  at  least  have 
hesitated,  and  whatever  might  have  been  their  opinion,  they  woold  net  have 
passed  it  over  in  silence.     In  the  course  of  the  opinion  they  remark,  that  Jduu 
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tea's  ri|^  in  tfae  whole  was  thesasoe  th&t  it  was  in  any  pait*  tild  dwi  li^  fi#uk^ 
BOty  withont  the  previoos  consent  of  Garrett,  create  m  himsdf,  by  his  own  «ot» 
an  eatate  in  severalty,  in  any  part,  and  vest  that  estate  in  another,  any  more  than 
he  could  convey  the  wh<de. 

It  appears  to  me  to  follow  from  this  doctrine,  that  he  ooold  not  by  his  own 
act,  separate  the  estate,  so  as  to  create  a  new  distinct  tenancy  in  common,  in 
any  particular  part  of  it,  and  vest  that  in  a  third  person. 

If  the  question  be  asked,  why  could  not  Johnston  create  such  an  estate  in  se« 
veralty,  as  the  court  refer  to,  and  vest  it  in  another !  the  answer  must  be,  be- 
eause  it  would  amount  to  an  act  of  partition,  which  cannot  be  made  by  a  sin^e 
tenant,  and  because  it  would  be  inconsistent  with  the  mature  of  his  title.  Bnt  it 
may  be  asked  whether  it  is  not  also  an  act  of  partition,  equally  inconsistent  with 
the  nature  of  his  title,  to  lay  off  a  part,  by  metes  and  bounds,  and  vest  in  a  third 
person  his  undivided  interest  in  it.  As  far  as  the  act  goes  it  operates  as  a  parti- 
tion, by  fixing  the  limits  within  which  a  part  of  his  right  shall  be  located,  when 
the  final  partition  is  made,  and  by  giving  metes  and  bounds  within  which  a  8ub« 
purchaser  shall  take  his  undivided  interest.  In  order  to  make  it  an  act  of  par- 
tition, it  IS  not  necessary  that  it  should  assign  to  every  tenant  his  fUll  share  in 
severalty — ^if  it  designate  any  specific  part,  within  which  the  whole,  or  any  por- 
tion of  the  right  of  either  tenant  must  necessarily  be  taken,  it  is  so  far  a  parti- 
tion. 

As  it  is  admitted  that  Johnston  could  not  effect  a  partition  of  the  land,  in 
whole,  or  in  part,  it  may  be  asked,  how  he  could  make  livery  of  seizin  of  his 
interest  in  any  given  portion  of  it.  There  must  be  certainty  in  the  thing 
to  be  delivered,  as  well  as  power  in  the  party  by  whom  livery  is  to  be  madot 
Could  Johnston,  by  his  own  act,  designate  to  Caldwell  the  part  of  the  one  thous- 
and acre  tract,  on  which  his  moiety  of  the  six  hundred  acres  would  be  fixed, 
when  partition  should  be  made  ?  If  he  could,  he  had  power  to  make  a  partition, 
which  is  not  pretended.  If  he  could  not,  the  thing  of  which  livery  was  to  b^ 
made  was  unascertained  and  uncertain,  and  therefore  it  could  not  be  made« 

Should  it  be  objected  that  livery  of  seizin  is  now  considered  a  matter^of  form, 
not  necessary  to  be  done,  it  may  be  replied  that  however  this  may  be,  it  is  a 
sound  principle,  that  an  estate  of  inheritance  cannot  be  conveyed  by  a  person 
who  has  not  power  to  make  livery  of  seizin;  and  it  is  equally  certain  that  a  ten- 
ant in  common,  not  having  power  to  locate  any  part  of  his  claim,  on  any  por- 
tion of  the  undivided  pr^otuses,  cannot  enter  on  any  specific  portion,  and  by  his 
own  act  sever  it  from  the  residue,  for  the  purpose  of  making  livery  of  his  estate 
in  that  particular  portion,  to  the  exclusion  of  the  residue. 

As  far  as  the  points  were  discussed  and  expressly  decided  in  that  case,  I  most 
cordially  acquiesce  in  the  opinion  delivered  by  Judge  Boyle,  but  with  due  defer- 
ence I  must  dissent  from  the  implied  opinion,  resulting  from  the  judgment  of  the 
court,  as  to  the  particular  point  now  under  consideration,  which  evidently  passed 
mib  silentio. 

In  the  case  of  French  v.  Lund^  (AdamSf  42)  it  was  decided  that  an  execution 
against  one  holding  land  as  a  tenant  in  common,  coQld  not  bs  extendsd  tuk  a.  part 
of  the  land  so  holden,  by  metes  and  bounda,  but  on  the  principal  adopted  by 
this  court,  the  extent  ought  to  have  been  sustained,  as  to  the  undivided  interest 
of  the  defendant  in  the  premises,  within  the  boundary  designated  by  the  sherifE. 
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,     InBariettv.  HarhWf  12  Mas9.  848)  it  was  ruled  that  an  execution  agwul 

the  land  of  a  joint  tenant,  or  tenant  in  common,  could  not  be  levied  on  anypar^ 
tieuJar  portion  of  the  land,  but  must  be  levied  on  the  debtor's  share  of  the  estate 
in  the  lohole  land.  In  arriving  at  that  decision,  the  court  established  the  prin. 
eiple,  that  a  tenant  in  common  cannot  convey  by  deed,  by  metes  and  bounds,  his 
undivided  interest  in  a  part  of  the  estate,  so  as  to  entitle  the  grantee  to  maintain 
a  writ  of  partition;  and  they  lay  it  down,  as  an  incident  to  such  estates,  that  on6 
tenant  is  prevented  from  conveying  distinct  portions  of  the  land. 

la  Porter  v.  Hilly  (0  Mttss.  34)  it  was  decided,  that  one  joint  tenant  cannot 
convey  any  specific  part  of  the  land  to  a  stranger,  at  least  to  the  prejudice  of  hia 
co-tenant. 
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A  power  to  sell  lands  lying  in  Ohio,  given  by  a  will,  executed  in  Virginia,  to  an  executor,  cannot 
be  executed  by  an  administrator  wiih  the  will  annexed  appointed  under  the  laws  of  Virginia . 

This  cause  was  adjourned  from  the  Supreme  Court  of  Brown  coimty.  It  was 
a  bill  in  chancery  to  enforce  the  specific  performance  of  a  contract,  for  the  sale 
of  a  tract  of  land  in  Brown  county.  The  following  are  the  facts  material  to  a 
correct  understanding  of  the  point  decided  by  the  court. 

Josiah  Parker,  of  Virginia,  owned  the  land  in  question,  and  he  lived  and  died 
in  Isle  of  Wight  county,  in  Virginia,  where  his  last  will  and  testament  was  duly 
proved  and  recorded.     The  will  contained  the  following  clause: 

"I  constitute  and  appoint  my  grandson-in-law,  Joseph  Baker,  of  the  county  of 
Nancemond,  my  executor  to  this,  my  last  will  and  testament,  with  full  power  to 
dispose  of  all  my  lands  in  the  states  of  Ohio  and  Kentucky,  and  also  Randolph 
county,  in  Virginia;  also,  my  proportion  of  the  lots  in  the  city  of  Washington, 
purchased  of  Stoddard  by  Luke  Wheeler,  John  Cowper  and  Co.;  and  it  is  my 
desire  that  said  property  may  be  disposed  of  as  soon  as  possible,  and  the  residue 
of  the  money  arising  from  the  sale,  after  first  paying  my  just  debts,  may  be 
applied  to  the  improvement  of  my  Isle  of  Wight  estates." 

The  executor  thus  nominated  in  the  will,  refused  to  act,  and  administration, 
with  the  will  annexed,  was  committed  to  Joseph  B.  Baker.  The  contract  set 
up  in  the  bill,  was  made  between  the  complainant  and  the  administrator  with 
the  will  annexed,  Apnl  11,  1815.  Baker  died  intestate,  and  administration 
upon  his  estate  was  granted  to  the  defendant,  A.  P.  P.  Cowper.  Controversy 
having  arose  about  the  completion  of  the  contract,  the  bill  was  commenced  to 
enforce  it.  But  the  decision  and  opinion  of  the  court  being  confined  to  the  sin- 
gle point,  that  the  power  to  sell  conferred  by  the  will  upon  the  executor,  could 
not  be  executed  by  the  administrator  with  the  will  annexed,  it  is  deemed  unneces. 
sary  to  swell  the  report,  by  stating  the  other  points  in  the  cause. 

Brushy  for  complainant. 

Opinion  of  the  court  by  judge  Shebjcan. 

The  first  question  which  arises  from  the  pleadings  and  proofs  in  this  case  is, 
had  the  administrator  with  the  will  annexed,  of  the  estate  of  J.  Parker,  power, 
by  virtue  of  said  will,  his  appointment,  and  the  statute  of  Virginia,  to  make  th% 
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contract  set  forth  in  the  bill  for  the  sale  to  complainant  of  the  lands  in  contro- 

versy. 

The  clause  in  the  will  of  J.  Parker,  creating  the  power  to  sell  these  lands,  is 
in  these  words:  ^^I  constitute  and  appoint  my  grand-son-in-law,  Joseph  Baker, 
of  the  county  of  Nancemond,  my  executor  to  this  my  last  will  and  testament, 
with  full  power  to  dispose  of  all  my  lands  in  the  states  of  Ohio  and  Kentucky." 

Joseph  Baker,  the  executor  named  in  the  will,  appeared  in  the  proper  court, 
in  Virginia,  and  refused  to  accept  the  trust,  or  qualify  himself  to  act  as  execu* 
tor;  and  thereupon,  J.  B.  Baker  was^  by  the  same  court,  duly  appointed  admin- 
istrator with  the  will  annexed,  of  the  estate  of  the  decedent,  Parker. 

By  an  act  of  the  legislature  of  Virginia,  passed  in  1792,  it  is  provided  that 
where  lands  are  devised  to  be  sold  and  conveyed,  and  the  executors,  named  in 
such  will  shall  not  qualify,  or  die  before  the  sale  and  conveyance  of  the  lands, 
then,  in  either  case,  the  sale  and  conveyance  shall  be  made  by  such  person  to 
whom  administration  of  the  testator's  estate,  with  the  will  annexed,  shall  be 
granted. 

In  April,  1815,  Baker,  admmistrator  with  the  will  annexed,  of  the  estate  oi 
the  decedent,  Parker,  entered  into  a  contract  to  sell  and  convey  to  complainant 
the  land  now  in  controversy,  being  part  of  the  estate  of  the  testator,  Parker, 
that  the  executor  was  authorized  by  the  will  to  sell,  and  the  bill  se^ks  to  hare 
that  contract  executed  by  a  conveyance  of  the  lands. 

It  is  a  general  and  well  settled  rule,  both  of  law  and  equity,  that  a  power 
given  by  will  to  the  executor  to  sell  and  convey  land,  is  to  be  considered  as  a 
personal  trust.  In  contemplation  of  law  the  power  is  given  in  consequence  of 
the  conjSdence  which  the  testator  had  in  the  judgment,  discretion,  and  integrity 
of  the  executor,  and  the  execution  of  that  power  cannot,  by  the  executor  be 
delegated  to  any  other  person.  (3  East^  410.  4  John,  Ch,  R.  368.  2  Sch.  4* 
Lef,  330.)  It  would  be  absurd  to  suppose  that  the  confidence  which  the  tes* 
tator  had  in  the  knowledge  and  integrity  of  his  executor,  and  which  induced 
him  to  confide  to  such  executor  the  power  of  selling  and  conveying  his  lands, 
could  extend  to  unknown  persons.  To  render  a  sale,  under  such  a  power, 
good  and  valid,  the  executor  must  personally  assent  and  act;  and  upon  this 
principle  it  has  been  held  that  a  joint  authority,  given  to  two  executors;  can 
only  be  exercised  by  the  joint  act  of  both,  and  is  determined  by  the  death  o€ 
one. 

But  it  is  said  that  the  appointment  of  the  administrator  with  the  will  annexed, 
did,  by  force  of  the  statute  of  Virginia,  confer  upon  such  administrator  all  tha 
authority  which  the  executor,  named  in  the  will,  could  legally  exercise  over  the 
lands  in  Ohio.  To  the  correctness  of  this  propositicm  we  cannot  assent.  The 
executor  derives  his  power  from  the  testator,  whose  right  it  was  to  sell  and  eoa- 
vey,  or  otherwise  to  dispose  of  his  estate,  and  who  may  and  usually  does  limit 
the  extent  of  the  authority  of  his  executor,  and  direct  the  time,  place  and  man« 
ner,  in  which  it  shall  be  exercised.  He  acts  as  the  trustee  of  the  testator,  to 
fulfil  his  intenticms,  and  be  governed  by  his  directions,  possessing  no  power  over 
real  estate,  but  such  as  is  expressly  given  by  the  will.  A  person  in  whose  &• 
vor  the  power  has  been  executed,  takes  in  the  same  manner  as  if  the  instru- 
ment executmg  the  power  had  been  contained  in  that  given  it.  (Marlbarmigh 
V.  Godolpkiuy  2.  Fetf.  78.)  He  makes  his  title  under  the  power  itself;  and,  for 
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muiy  punpoMi,  th«  aet  of  the  trustee  ezectiting  the  )[>ower  is  in  equity  ttMdd^ 
ered  as  the  act  of  the  party  creating  the  power. 

But  the  very  appointment,  as  well  as  the  power  of  an  administrator  over  the 
fstale  of  the  decedent,  emanates  from  the  laws  of  the  country  where  he  reoei  ves 
his  appointment*  The  extent  of  his  authority,  and  the  manner  in  which  it  shall 
he  exercised,  depend  upon  legislative  enactments,  and  is  confined  to  the  juris- 
dietiim  of  the  country  granting  the  admimstration.  (Doe  v*  McFarland,  9 
Cranehf  151.)  An  administrator,  as  such,  cannot  intermeddle  with  the  efiecto 
of  his  intestate  in  another  state,  unless  permitted  so  to  do  hy  the  laws  of  that 
state,  otherwise  it  would  he  in  the  power  of  one  state  to  regulate  the  distribu* 
tion  of  property  situated  in  another.  And  the  rule  is  the  scune,  whether  the 
administration  be  general,  or  with  the  will  annexed.  In  either  case  the  au. 
thority  of  the  administrator  emanates  from  the  law,  and  cannot  extend  be- 
yond the  jurisdiction  of  the  power  conferring  the  authority;  and  the  will  be- 
ing  annexed  to  the  grant  of  administration,  does  not  change  the  tenure  by  which 
the  administrator  holds  his  office.  The  right  which  the  administrator,  Baker, 
had  to  intermeddle  with  any  part  of  the  estate,  of  the  testator,  Parker,  even  in 
Virginia,  was  not  derived  from  any  appointment  of,  or  power  conferred  on  him 
by  the  testator,  but  from  the  laws  of  Virgmia,  and  an  appointment  of  him  by 
the  proper  court,  in  that  state,  as  administrator,  with  the  will  annexed,  of  Par- 
ker's estate. 

His  power  over  the  estate,  real  and  personal,  of  the  testator,  within  that 
state,  was  fixed  and  defined  by  the  laws  thereof,  and  to  those  laws  only  could 
he  look  to  protect  him  in  the  due  exercise  of  the  authority  they  had  con^rred. 

The  owner  of  lands,  wherever  he  may  reside,  has  an  unquestioned  right  to 
sell  and  convey  them,  in  whichsoever  state  they  may  be  situated,  by  pursmng 
the  mode  prescribed  by  lex  loci  ret  sitce,  and  he  can  give  by  deed  or  will  this 
power  to  another.  But  it  is  not  in  the  power  of  any  state,  by  any  legislative 
act,  to  prescribe  the  mode  in  which  lands  in  another  state  may  be  disposed  of, 
or  the  title  thereto  pass  from  one  person  to  another.  ( U,  States  v.  Crosby^  7 
Cranchy  115.) 

In  Kerr  v,  3foon,  (9  Wheat,  565)  the  supreme  court  of  the  United  States  say, 
^it  is  an  unquestionable  principle  of  general  law,  that  the  title  to,  and  the  dis« 
position  of,  real  property  must  be  exclusively  subject  to  the  laws  of  the  coun- 
try where  it  is  situated."  And  in  McCormick  v.  SulHvanty  (10  Wheat.  192)  and 
Darhy  v,  Moyety  (10  Wheat,  465)  the  same  principle  is  recognized  and  enforced 
in  the  case  of  lands  in  one  state,  disposed  of  by  will  made  in  another. 

At  the  time  when  the  administrator  of  Parker*s  estate  contracted  with  com- 
plainant to  sell  and  c<mvey  to  him  the  lands  in  controversy,  the  laws  of  Ohio 
authorized  an  administrator  to  sell  lands  of  the  decedent  cmly  for  special  pur« 
poses,  upon  a  regular  application  to,  and  an  order  to  sell  by,  the  court  of  the 
county  where  the  lands  were  situated. 

To  give  validity  to  the  sale  of  these  lands,  and  consider  it  binding  on  the 
ttevisee,  we  must  necessarily  recognize  the  right  of  another  state  to  prescrUM 
a  mode  in  which  real  property  in  Ohio  may  be  disposed  of,  dif^rent  from  that 
preseribed  by  her  own  laws. 

The  conferring  of  power  upon  a  person  to  sell  and  convey  the  lands  of  an* 
other,  without  his  consent,  is  an  act  of  sovereignty,  and  can  only  be  exereiseA 
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by  the  gwemment  of  the  country  where  the  lands  are  situated,  and  at  the 
time  when  ihe  contract  was  made,  which  the  complainant  seeks  to  have  ezecu- 
ted,  by  a  conveyance  to  him  of  the  lands,  there  was  no  law  of  Ohio  authoriz. 
ing  administrators  with  the  will  annexed,  whether  appointed  by  her  own  courts, 
or  those  of  another  state,  to  sell  or  convey  lands  directed  by  the  will  to  be  sold 
or  conveyed.  And  it  is  perfectly"!  clear,  that  had  the  will  of  Parker  been 
originally  proven  and  recorded  in  this  state,  and  administration  thereon  granted 
by  our  courts,  such  administrator  would  have  had  no  authority  to  make  the 
contract  set  forth  in  the  bill. 

If  Barker,  as  administrator  with  the  will  annexed  of  Parker's  estate,  can  le- 
gaily  sell  or  convey  those  lands,  it  is  not  by  virtue  of  any  power  conferred  on 
him  by  the  testator,  for  he  is  nnknown  to  the  will,  nor  from  any  authority  de- 
rived from  the  laws  of  Ohio,  where  the  lands  are  situated,  for  those  laws  did 
not  authorize  such  a  sale,  but  from  the  laws  of  Virginia,  where  administration 
was  granted. 

The  law  of  Virginia  empowers  the  administrator  with  the  will  annexed,  to 
sell  and  convey  lands  directed  by  the  will  to  be  sold,  and  when,  in  pursuance 
of  this  legal  power,  a  conveyance  has  been  made  by  such  administrator,  the 
purchaser  holds  his  title  under  the  law  giving  the  power,  and  if  the  Ituid  is 
within  the  jurisdiction  of  the  state  authorizing  such  conveyance  his  title  would 
be  perfect;  and  it  would  be  equally  so  if  there  was  no  will,  but  the  administra- 
tor was  authorized  by  law  to  sell  real  estate.  In  either  case  the  power  of  the 
administrator  is  derived  from  the  law,  and  the  purchaser  would  make  his  title 
under  the  law.  The  law  would  be  the  instrument  creating  the  power— the 
deed  of  the  administrator  the  instrument  executing  it,  and  the  vaUdity  of 
the  latter  would  depend  upon  its  compliance  with  the  terms,  conditions,  and  lim- 
itations of  the  former. 

But  if  the  real  property  sold  be  situated  without  the  jurisdiction  of  the  state 
authorizing  it,  the  sale  will  be  inoperative,  and  the  purchaser  will  not  acquire 
any  interest  by  the  administrator's  deed  to  him.  In  Nowler  eU  ah  v.  Coit^  * 
(1  Ham*  O.  R.  519.)  this  court  held,  that  a  sale  and  conveyance  of  lands  in 
this  stfMe,  made  under  the  order  of  a  court  of  probate  in  Connecticut,  was  in-  ^ 
operative  and  void,  and  that  the  title  remained  untouched,  in  the  heirs  to  whom 
it  descended. 

The  case  of  DooUule  v,  Lemsy  (7  John,  Ck,  R,  48)  relied  on  by  the  com- 
plainant as  authority,  that  a  power  given  to  sell  lands  may  be  executed  by  a 
person  not  named  in  the  deed,  creating  the  power,  and  that  courts  will  recog-  • 
nize  administrators  as  such,  although  appointed  in  another  st^e,  is  not  analo- 
gous to  this  case.  The  chancellor  in  that  case  sustained  a  sale  by  an  adminis- 
trator, appointed  by  the  proper  court  in  Vermont,  made  in  conformity  to  the 
laws  of  New  York,  of  mortgaged  premises,  situated  there  under  a  power  con- 
tained in  the  mortgage  deed  to  the  mortgagee,  his  executors,  administrators  or 
assignees,  upon  failure  of  payment,  to  sell.  The  court  holding,  that  as  the  ad- 
ministrator was  named  in  the  deed  his  power  to  sell  was  derived  from  the  deed, 
the  act  of  the  mortgagor,  and  that  it  was  immaterial  where  the  appointment 
was  made,  as  the  administrator  derived  no  authority  to  sell  the  lands  in  New 

York,  from  the  court  or  jurisdiction  appointing  him,  but  from  the  express  ap- 
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pointment  of  the  mortgagor.  The  principle  upon  which  the  chenodlor  pro. 
ceeded  in  making  his  decree,  in  that  case  is,  that  where  there  la  in  the 
instrmnenty  creating  the  power,  an  express  decUration  that  the  power  is  not 
confined  to  an  individual  n^anied,  but  may  pass  to  others  as  his  executors  or  ad* 
ministratorsy  the  court  cannot  reject  these  words  in  the  instrumenty  but  wilicoo^ 
aider  the  power  as  legally  vested  in  the  person  who  may  happen  to  answer 
the  de8cr^)tion  or  sustain  the  character  given  in  the  instrument  creating  the 
power. 

Whenever  a  power  is  of  a  kind  that  indicates  persoaal  confidence,  it  must  in 
equity,  as  well  as  at  law,  be  considered  to  be  confined  to  the  individual  to  whom 
it  is  given,  and  will  not,  except  by  express  words,  pass  to  others  than  the  trus. 
tees  originally  named;  though  they  may,  by  legal  transmission,  sustain  the 
same  character.    (Id  Yes.  27). 

• 

In  the  will  of  J.  Parker  there  is  no  provision  that  in  case  of  the  death  or  refu- 
sal to  act  of  the  executor,  the  power  given  him  to  sell  the  lands  in  Ohio  should 
pass  to  others.  None  are  nominated,  either  by  name  or  character,  upon  whom 
the  power  conferred  on  the  executor,  was,  upon  any  contingency,  to  devolve. 
And  the  will  furnishes  indications,  other  than  the  nature  of  the  power,  that  the 
testator  reposed  a  personal  confidence  in  his  executor. 

Where  the  will  confers  a  mere  power  of  selling,  or  otherwise  disposing  of 
property,  or  of  selecting  the  individual  who  is  to  enjoy  the  testator's  bounty,  and 
the  power  is  not  executed  by  the  person  nominated,  a  court  of  Chancery  can- 
not execute  it;  but  where  a  trust  is  created  and  power  given  to  the  trustee,, 
which  it  is  his  duty  to  execute,  he  is  considered  as  a  trustee  of  the  power,  and 
not  as  having  a  discretion  to  exercise  it  or  not;  and  neither  the  negligence  or 
death  of  the  trustee,  or  other  circumstances,  will  be  permitted  by  this  court  to 
defeat  the  interests  of  those  for  whose  benefit  it  was  his  duty  to  execute  it. — 
(Brown  v.  Biggy  B  Ves.  561.)  But  the  court  will  execute  such  a  power  upon 
'  the  application  of  those  only  who  have  an  interest  in  the  trust  fund  given  by  the 
will  enacting  the  trust.  It  is  for  the  purpose  of  efiecting  the  intent  of  the  testa- 
tor, which  would  otherwise  be  defeated,  and  to  secure  the  interests  of  thoS6  who 
are  strictly  cesttty  que  tnuU^  that  a  court  of  equity  will  execute  a  power  coup, 
led  with  a  duty  to  execute,  when  the  party,  to  whom  that  power  was  given, 
has  failed  to  discharge  the  duty  imposed  on  him.  It  does  not  so  alter  the  na- 
ture of  the  power  as  to  make  it  transmissible  by  the  trustee,  or  by  operation  of 
law. 

The  testator,  Parker,  gave  his  executor  power  to  sell  his  lands  in  Ohio,  who 
declined  accepting  the  trust,  or  executing  the  power.  If  the  power  had  been 
coupled  with  a  trust,  and  it  was  necessary  that  the  power  to  sell  should  be  ex- 
ecuted  to  effectuate  the  intention  of  the  testator  in  favour  of  cestuy  que  irusU^ 
upon  a  proper  application  by  them  to  a  court  of  Chancery,  such  sale  would  be 
directed  on  the  ground  that  the  power  to  sell  was  coupled  with  a  trust  which 
can  never  fail  for  want  of  a  trustee.  If  such  cestmi  que  trusts  had  applied  to  a 
court  of  Chancery  in  Virginia,  who  had  ordered  a  sale  of  testator's  lands,  it 
could  not  be  pretended  that,  the  purchaser  at  such  sale  would  thereby  acquire 
a  tide  to  the  lands  in  Ohio.    The  decree  of  the  chancellor  in  Virginia  might 
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hare  lueertaiiied  and  detennined  tha  rights  of  the  partiea,  bat  could  not  direst 
the  title  of  the  heir  or  devisee  to  lands  in  Ohio. 

In  this  case^  no  cesiwf  que  tnuU  are  seeking  the  execution  of  the  power  to 
sell,  as  the  only  means  to  secure  any  benefit  intended  them  by  the  will,  but  a 
purchaser  from  the  administrator  with  the  will  annexed,  who  claims  that  by 
virtue  of  the  statute  of  Virginia,  the  power  to  sell,  given  by  the  will  to  the  exe- 
cutor,  was  legally  transmitted  to  the  administrator,  and  a  contract  having  been 
made  by  such  administrator  to  convey  the  lands  in  controversy  to  him,  he  is 
entitled  to  the  aid  of  this  court  in  procuring  a  legal  title. 

While  we  recogmze  an  administrator  appointed  in  luiother  state,  as  we  are 
bound  by  statute  to  do,  his  appointment  being  legally  authenticated,  we  cannot 
look  to  the  laws  of  the  foreign  state  appointing  him,  to  ascertain  the  extent  of 
his  authority  over  property  within  this  state;  that  is,  and  must  be,  subject  only 
to  our  oWn  laws.  Over  the  lands  of  the  testator  in  Ohio,  Virginia  had  no  juris- 
diction. She  could  prescribe  no  rule  for  the  decent  or  disposition  of  them,  nor 
could  her  legislature  or  courts  confer  any  power  upon  an  individual  to  sell« 
convey,  incumber,  or  in  any  manner  afiect  the  rights  of  the  devisee  or  heir. 

The  court  being  of  opinion  that  J.  B.  Baker  had  no  power  to  sell  or  convey 
the  lands  of  the  testator,  Parker,  in  Ohio  by  virtue  of  his  appointment  as  admin* 
istrator  with  the  will  annexed,  the  statute  of  Virginia,  and  the  power  given  in 
the  will  to  the  executorto  sell,  it  follows,  that  the  complainant  acquired  no  inter, 
est,*  legal  or  equitable,  in  the  lands  in  controversy,  under  the  contract  set  forth 
in  the  bill. 

This  being  the  opinion  of  a  majority  of  the  court,  and  it  going  to  the  fomida- 
tion  of  the  complainant's  claim  fbr  a  specific  execution  of  the  contract,  againat 
the  devisee,  it  is  unnecessary  to  consider  the  various  other  questions  made  in 
the  cause.    Bill  dismissed. 

Judge  Burnst's  dis^eniiiig  rpimon. 

From  the  most  careful  examination  which  I  have  been  able  to  give  to  this 
case,  my  mind  is  brought  to  the  conclusion,  that  the  complainant  is  entitled  to 
a  decree. 

As  I  am  so  unfortunate,  in  this  opinion,  as  to  differ  from  the  rest  of  the  courtt 
it  becomes  my  duty  to  state  the  grounds  on  which  it  is  formed;  and  in  doing 
this,  it  will  be  necessary  to  consider,  not  only  the  point  on  which  the  case  has 
been  decided,  but  also  the  other  points  taken  by  the  defendantSi  or  at  least 
such  of  them  as  would,  if  decided  in  their  favor,  preclude  the  complainant  from 
a  decree.     The  defence  may  be  considered  as  resting  on  three  grounds: 

1st.  The  allegod  insufficiency  of  the  statute  of  Virginia,  to  vest  in  the  ad- 
ministrator  a  power  to  make  the  contract.  First,  because  the  statute  is  not  to 
be  r^arded  in  this  state,  and  secondly,  because  the  will  is  not  within  the  pro* 
visions  of  the  statute. 

2d.  The  inadequacy  of  the  price  to  be  paid  by  the  complainant. 

8d«  That  the  complainant  has  been  guilty  of  laches  m  not  paying  the  pur- 
chase  money  at  the  time  it  became  due. 

On  the  first  point  it  is  oontended,  that  the  courts  of  this  state  will  not  regard 
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the  laws  of  Virginia,  so  far  as  to  consider  the  contract  of  sale,  made  by  the 
adrmnistrator  with  the  will  annexed,  as  a  legal  execution  of  the  power  granted 

to  the  executor. 

On  this  pomt  it  may  be  remarked,  that  the  laws  of  Ohio  do  not  require  con- 
tracts for  the  sale  of  land  to  be  made  within  the  state,  nor  do  they  prescribe 
any  form  in  which  they  shall  be  drawn,  provided  they  are  in  writing,  signed  by 
the  party,  or  by  some  person  lawfully  authorized. 

Contracts  may  be  made  in  person,  or  by  an  agent,  and  we  have  no  establish- 
ed exclusive  form  of  creating  an  agency.  It  is  not  necessary  that  it  should  be 
created,  or  executed  within  the  state.  The  agent  may  reside  in  another  state; 
he  may  receive  his  power  there,  and  there  he  may  execute  it.  We  have  noth- 
ing to  controul  the  discretion,  or  restrain  the  will  of  a  person  of  full  age  and 
sound  mind,  in  the  disposition  of  his  land.  Neither  the  interest  of  the  state,  nor 
the  safety  of  individuals,  requires  that  we  should. 

A  contract  to  sell,  is  only  an  expression  of  the  will  ot  the  owner,  in  the  ex- 
ercise of  a  legal  right,  and  if  that  will  be  expressed  on  a  sufficient  consideration, 
it  must  be  respected,  without  regard  to  form.  Acts  done  in  another  state,  in 
conformity  with  its  laws,  so  as  to  be  valid  and  binding  there,  are  to  be  consider- 
ed as  valid  and  binding  here,  if  they  do  not  contravene  our  own  laws.  The 
laws  of  every  well  regulated  state  prescribe  some  mode  of  conveying  real  prop- 
erty; and,  when  a  contract  is  made  for  that  purpose,  the  execution  of  it  must 
conform  to  the  law  of  the  state  where  the  property  lies.  A  foreign  power  can- 
not  prescribe  a  rule  of  property,  or  dictate  a  mode  of  transferring  it. ' 

To  effect  a  valid  transfer  of  title,  there  must  be  the  consent  of  the  owner,  in 
the  form  of  a  contract,  and  also  the  legal  execution  of  a  conveyance.     There 
is,  however,  no  necessary  connection  between  the  act  of  contracting,  which 
expresses  the  consent,  and  the  act  of  carrying  the  contract  into  execution, 
which  passes  the  title.     They  may,  and  frequently  do,  depend  on  different  laws. 
The  former  is  generally  left  to  the  direction  of  the  common  law;  the  latter  ia 
most  usually  regulated  by  the  statute.     The  former  has  but  little  influence  on 
the  policy  of  a  state;  the  latter  is  of  great  importance,  and  is  one  of  the  most  in- 
teresting attributes  of.  state  sovereignty.     Hence  it  is,  that  prior  to  the  statute 
for  the  prevention  of  frauds  and  perjuries,  the  owner  of  land  in  Ohio  might  have 
bound  himself  to  sell  it  by  a  verbal  promise,  made  in  any  part  of  the  world,  and 
the  courts  of  this  state,  having  ascertained  the  existence  and  consideration  of 
the  promise,  by  the  ordinary  rules  of  proof,  would  have  enforced  it;  but  the 
mode  of  transferring  title  was  considered  of  such  importance,  that  it  formed  a 
part  of  the  ordinance  for  the  government  of  the  territory,  and  has  ever  since 
been  regulated  by  statute.     An  attempt  to  divest  a  man  of  his  property,  with- 
out his  consent,  unless  by  the  operation  of  a  law  which  'has  constitutionally 
emanated  from  the  supreme  power  of  the  state,  would  be  oppressive,  and  could 
not  be  sustained  in  our  tribunals;  but  when  consent  has  been  obtained,  there  re- 
mains no  legal  objection  to  the  conveyance  of  the  title,  in  the  form  prescribed 
by  statute. 

This  distinction  between  the  manner  of  making  executory  contracts,  and  of 
executing  them  specifically,  has  been  overlooked  in  argument.  Counsel  have 
attributed  to  the  engagement,  or  promise  to  sell,  the  solemnity  required  by  sta* 
tute,  in  the  transfer  of  title.    The  law  relating  to  the  execution  of  deeds^  has 
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been  applied  to  the  execution  of  contracts  for  deeds*  I  am  aware,  that  every 
solemnity  required  by  law,  either  in  a  contract  for  the  sale  of  land,  or  in  the 
deed  by  which  it  is  to  be  conveyed,  must  be  observed;  but  it  is  no  objection  to  a 
contract,  that  the  law  does  not  direct,  or  expressly  ^recognize  its  form,  provided 
it  does  not  prohibit  it,  or  prescribe  a  diiferent  form.  If  the  contract  be  good  on 
common  law  principles,  and  is  not  repugnant  to  the  statutes  of  the  state,  it  must 
be  obligatory;  or  if  it  be  good  under  the  statutes  of  the  state  where  it  is  made, 
and  not  repugnant  to  the  laws  of  the  state  where  it  is  to  take  effect,  it  must  be 
regarded  as  obligatory. 

It  has  been  observed  before,  that  our  laws  neiUier  prescribe,  nor  prohibit  any 
form  of  contract.  If  it  be  in  writing  and  signed,  it  is  sufficient.  On  all  other 
points  the  contracting  parties  are  lefl  to  their  own  discretion.  The  owner  of 
land  in  Ohio  may  contract  to  sell  it  at  home,  or  abroad,  in  person,  or  by  agent, 
and  he  may  constitute  an  agent  in  conformity  with  the  laws  of  the  country  where 
he  may  reside,  or  happen  to  be,  as  there  is  not  any  thing  in  the  laws  of  the  state 
to  prohibit  it.  It  becomes,  then,  a  mere  matter  of  fact,  whether  Parker  has  au- 
thorized this  contract  agreeably  to  the  laws  of  Virginia,  and  whether  Baker  has 
made  it  in  pursuance  of  the  authority  given  him.  As  the  local  laws  of  Ohio  are 
silent  on  the  point,  they  have  nothing  to  do  with  it. 

Executory  contracts,  for  the  sale  of  real  and  of  personal  estate,  are  put  by 
the  common  law,  as  to  the  solemnity  required,  very  much  on  the  same  ground. 
The  distinction  which  now  exists,  has  been  produced  by  statute.  The  only  dif- 
ference made  by  the  laws  of  Ohio  is,  that  the  former  must  be  in  writing.  That 
peculiarity  having  been  observed  in  the  case  before  us,  the  contract  stands  in 
other  respects,  on  the  ground  of  the  common  law.  There  is  nothing  in  it,  or  in 
the  mode  of  its  execution,  that  is  opposed  to  our  law,  nor  is  there  any  thing  not 
contained  in  it  that  is  required  by  our  law.  As  to  its  object,  its  form,  and  its 
mode  of  execution,  it  is  in  strict  conformity  with  the  law  of  Ohio;  Consequently, 
if  Baker  was  vested  with  such  a  power  as  would  have  authorized  him  to  sell  the 
land,  had  it  been  situate  in  Virginia,  he  must  have  been  authorized,  by  the  same 
power,  to  sell  it,  without  reference  to  its  situation.  In  conformity  with  this  prin- 
ciple, this  court,  on  a  bill  relating  to  land  similarly  situated  in  this  state,  received 
a  record  of  a  decree  rendered  in  the  state  of  Virginia,  on  a  claim  originating 
under  the  laws  of  that  state,  and  held  the  decree  to  be  binding  on  the  parties; 
and  as  it  appeared  from  the  record,  that  an  appearance  had  been  elTected  for 
the  defendants,  they  refused  to  look  into  the  merits  of  the  claim. 

•  As  the  question  presented  in  this  part  of  the  case,  relates  only  to  the  validity 
of  an  executory  contract,  it  does  not  involve  a  rule  of  property.  It  is  not  a 
question  of  title,  but  of  testimony,  depending  on  general  principles,  and  not  on 
the  peculiar  laws  of  Ohio.  The  first  inquiry,  in  relation  to  it  is,  does  the  testi- 
mony  offered  satisfy  the  mind,  that  Baker  had  a  power,  legally  derived  from 
Parker,  to  make  this  contract  ?  If  he  had,  it  is  our  duty  to  enforce  it.  Its  ob- 
ligation and  its  coni^truction  depend  on  the  laws  of  Virginia,  where  it  was  made; 
the  mode  of  enforcing,  or  of  carrying  it  into  execution,  depends  on  the  laws  of 
Ohio,  where  the  land  lies. 

Parker  derived  his  title  under  the  laws  of  Virginia,  prior  to  the  act  of  cession, 
when  she  held  the  right,  both  of  jurisdiction  and  of  soil.  The  will  was  made  in 
Yirginiarr-the  power  was  to  be  exercised  there.    The  consideration  money  t^ 
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ceired,  was  to  be  disbursed  there,  and  the  trustee  was  to  account  for  the  execu* 
tion  of  his  trust,  before  the  tribunals  of  that  state,  and  according  to  their  laws. 
The  validity  of  the  will,  containing  the  power,  depended  on  those  laws;  and  it 
would  seem  to  follow,  that  the  construction,  and  legal  effect  of  it,  should  be  de- 
termined by  them  also.  If  a  citizen  of  another  state  can  delegate  a  power  to 
sell  his  lands  in  Ohio,  by  a  will  executed  agreeably  to  .the  laws  of  his  own  state, 
why  may  not  the  will  be  construed,  and  the  rights  and  powers  that  it  confers, 
be  determined  and  executed,  in  all  respects,  agreeably  to  those  laws.  The  tes- 
tator had  them  in  view,  when  he  made  his  will,  he  relied  cm  them  for  its  con- 
struction,  and  he  must  have  given  the  power  with  reference  to  the  manner  in 
which  they  authorized,  and  required  its  execution.  It  is  then  the  same  as  if  be 
had  recited  the  statute,  or  had  given  to  the  administrator  with  the  will  annexed, 
in  express  words,  the  contingent  power  which  the  statute  has  given  him.  Par* 
ker  was  willing  to  vest  this  power  in  liis  executor,  with  a  knowledge,  that  if  he 
did  not  prove  the  will,  the  court  would  appoint  an  administrator,  oa  whom  the 
power  would  devolve.  He  therefore  virtually  gave  the  power,  and  authorized 
its  execution  by  the  administrator.  As  he  appears  to  have  been  anxious  that  a 
sale  of  the  land  should  be  effected,  it  is  presumable,  that  he  would  have  made 
an  express  provision  for  the  ccntingency  that  happened,  if  he  had  not  relied  on 
the  remedy  provided  in  the  statute. 

If  a  foreign  legislature  should  pass  a  law  affecting  the  title  to  lands  in  this 
state,  or  changing  the  mode  of  conveying  them,  it  would  be  considered  as  a  nul- 
lity; but  the  law  in  question  has  no  operation  on  the  land,  or  on  the  mode  of  con- 
veying it.  It  merely  authorizes  the  proprietor  to  dispose  of  it,  or  to  vest  a  power 
in  some  other  person  to  sell  it,  in  such  manner,  and  for  such  purposes,  as  he  may 
direct. — It  is  the  practice  of  every  day,  in  appointing  agents,  to  authorize  them 
to  make  sub-agents,  with  all  the  powers  they  possess  themselves,  and  this  is, 
substantially,  the  amount  of  what  is  here  complained  of.  In  order  that  the  will 
of  a  testator  may  not  fail,  and  that  the  expense  and  delay  of  an  application  to 
chancery  may  be  prevented,  the  act  provides,  that  the  powers  of  the  executor, 
special  as  well  as  general,  may  be  performed,  in  certain  cases,  by  an  adminis- 
trator, but  no  testator  is  required  to  submit  to  this  provision.  He  may  avoid  it, 
either  by  nominating  a  trustee,  to  act  in  case  the  executor  does  not,  or  by  an 
express  hmitation  of  the  trust  to  the  executor,  to  the  exclusion  of  all  other  per- 
sons; and  when  this  is  not  done,  it  is  an  unequivocal  adoption  of  the  substitution 
provided  by  the  statute.  When  Parker  made  his  will  he  knew  the  law,  he  un- 
derstood  its  operation,  and  intended  to  adopt  the  transfer  of  power  which  it  pro. 
vided.  He  virtually  authorized  the  court  to  provide  for  the  execution  of  the 
trust;  on  failure  of  the  executor  to  execute  it.  It  would  seem  then  that  the  pow- 
er of  the  administrator  was  legally  dd!rived  from  Parker  himself. 

Such  was  the  doctrine  laid  down  in  the  case  of  Melan  v.  Fitzjames,  (1  Bos» 
4*  PuU,  133.)  The  contract  in  that  case  had  been  made  in  France.  Rook, 
justice,  said,  "this  contract  is  considered  in  France  as  not  affecting  the  person^ 
Then  what  does  it  amount  to  ?  It  is  a  contract  that  the  duke's  estate  shall  be  1i. 
able  to  answer  the  demand,  but  not  his  person.  If  the  law  of  France  has  said, 
the  person  shall  not  be  liable  on  such  a  contract,  it  is  the  same  as  if  the  law  of 
France  had  been  expressly  inserted  in  the  contract.'' 

Chief  Justice  Eyre  declared,  that  Hfithea  personal  obligatwn  {here^  U  7s\ 
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he  eg^atad  krv*  in  die  mode  pcniited  out  by  the  law  of  thia  country;  but  what 
the  nature  of  the  obligation  is,  must  be  determined  by  the  law  of  the  country 
where  it  waa  entered  into,  and  then,  this  country  will  apply  its  own  law  to  en. 
Ibice  it;"  or  in  other  words,  that  the  obligation  of  the  contract  depends  oa  the 
Jex  loci — ^the  mode  of  enforcing  it,  on  the  lex  fori.  In  Talleyrand  v.  Boidanger^ 
(3  Ye$.  Jun.  447)  the  chancellor  said,  "it  would  be  contrary  to  all  the  principles 
which  guide  the  courts  of  our  country,  in  deciding  upon  contracts  made  in  an* 
other,  to  give  a  greater  effect  to  the  contract  than  it  would  have  by  the  laws  of 
the  country  where  it  took  place;"  and  by  a  parity  of  reasoning  it  would  be  equal- 
ly inconsistent  with  those  principles,  to  give  it  a  less  effect*  Huberus^  voL  2,  b» 
1,  U  3,  in  treating  of  the  lex  lod  contractus^  says,  <Hhat  by  the  courtesy  of  nations, 
whatever  laws  are  carried  into  executiou  within  the  limits  of  any  government, 
are  considered  as  having  the  same  effect  every  where,  so  far  as  they  do  not  oc- 
casion a  prejudice  to  the  rights  of  other  governments,  or  their  citizens."  If  this 
courtesy  be  observed  by  nations,  independent  and  unconnected,  it  ought  to  be 
adopted  by  states  united  under  one  government,  the  constitution  of  which  re- 
quires full  faith  and  credit  to  be  given,  in  each  state,  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state.**That  no  prejudice  can  result  to 
the  state  of  Ohio,  or  to  her  citizens,  from  an  acknowledgment  of  the  contract  in 
question,  is  very  apparent  from  the  fact,  that  our  own  legislature  have  intro- 
duced the  same  provision  into  their  code,  and  having  given  to  administrators 
with  the  will  annexed,  the  same  power  that  was  exercised  by  Baker,  under  the 
statute  of  Virginia.  This  is  an  unequivocal  expression  of  their  opinion,  that  a 
power  given  to  an  executor  to  sell,  may  be  transferred  by  law,  to  an  adminis- 
trator, without  prejudice  to  the  public,  or  to  individuals;  and  as  the  provision 
extends  to  foreign,  as  well  as  domestic  wills,  it  expresses  the  further  opinion, 
that  such  a  power,  created  and  exercised  in  other  states,  according  to  their 
laws,  may  be  safely  recognised,  as  valid  and  operative  in  ours. 

I  have  no  objection  to  the  proposition  laid  down  in  this  case,  by  the  majority 
of  the  court,  that  the  executor  derives  his  power  from  the  testator;  that  he  acts 
as  a  trustee,  and  possesses  no  power  over  real  estate,  but  such  as  is  given  by  the 
will;  that  an  administrator  derives  all  his  power  from  the  law  of  the  country 
where  he  receives  his  appointment;  and  that  he  has  no  power  to  act  in  any  oth- 
er jurisdiction,  unless  it  be  conferred  on  him  by  the  laws  of  that  Jurisdiction;  but 
I  differ  from  them  in  the  application  of  those  principles.  Their  effect  seems  to 
be,  that  Baker  could  not  sell  the  land  in  question  without  the  power  given  by  the 
will;  that  the  administrator,  having  received  his  power  from  the  law  of  Virgin- 
ia, cannot  exercise  it  in  the  state  of  Ohio,  further  than  he  is  permitted  by  the 
law  of  Ohio. 

It  appears  to  me,  that  as  the  will  gave  the  power  to  the  executor,  and  as  the 
law  under  which  the  will  was  made,  and  by  which  the  testator  intended  it  should 
be  construed  and  executed,  transferred  that  power  to  the  administrator,  it  is  the 
same  in  effect,  as  if  the  testator  had  given  the  power  to  the  administrator  by 
nasne,  and  the  administrator  must  be  considered  as  having  made  the  contract, 
by  the  authority  of  that  specied  power,  acd  not  in  virtue  of  the  general  power 
derived  from  his  appointment. 

The  majority  of  the  court  admit,  that  a  contract  made  by  Baker,  ir  conform- 
ity with  the  power  in  the  will,  would  have  been  good,  and  might  hare  been  en- 
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forced  in  the  tribunals  of  this  state.  It  must  also  be  admitted,  that  if  the  land 
in  question  had  been  within  the  jurisdiction  of  the  state  of  Virginia,  the  contract 
by  the  administrator  would  have  been  good.  The  question  then  is,  whether  a 
contract  for  the  sale  of  land  in  Ohio,  made  in  the  state  of  Virginia,  by  virtue  of 
a  power  derived  from  the  proprietor,  agreeably  to  the  law  of  Virginia,  will  be 
recognized  in  this  state.  This  question,  it  appears  to  me,  may  be  decided  by 
adverting  to  the  dilTerence  between  a  contract  to  sell,  and  a  deed  by  which  the 
title  is  to  pass.  The  former  may  be  made  according  to  the  laws  of  the  state 
where  the  power  is  given  and  the  agent  resides;  but  the  latter  must  be  done, 
agreeably  to  the  laws  of  the  state  where  the  land  lies.  Keeping  this  dLstinction 
in  view,  it  will  be  difficult  to  assign  a  satisfactory  reason,  why  it  is,  that  a  will 
which  vests  the  administrator  with  power  to  contract  for  the  sale  of  land  in  Vir- 
ginia, may  not  also  vest  him  with  power  to  contract  for  the  sale  of  land  lying  in 
another  state.  A  written  contract  made  by  Parker,  in  Virginia,  agreeably  to 
the  forms  recognised  in  that  state,  for  the  sale  of  these  lands,  would  have  been 
good,  though  he  could  not  have  conveyed  the  title  in  any  other  form  than  that 
prescribed  by  the  laws  of  Ohio :  and  why  may  not  the  administrator,  vested  with 
the  power  of  Parker,  agreeably  to  the  laws  of  Virginia,  do  the  same  thing? 

Although  the  power  of  an  administrator  must  be  exercised  within  the  jurisdic- 
tion which  gave  it,  yet  his  acts,  legally  done  within  that  jurisdiction,  are  to  be 
regarded  as  valid  in  every  part  of  the  world.  If  he  collects  a  debt,  and  gives  a 
release,  or  does  any  other  act  authorized  by  law,  or  by  the  will  annexed  to  his 
letters,  it  oup;ht  to  be  valid,  in  any  jurisdiction,  as  being  within  the  scope  of  his 
power.  But  the  ground  taken  by  the  court,  would  seem  not  only  to  prevent  a 
foreign  administrator  from  acting  within  our  jurisdiction,  but  to  deny  the  validity 
of  his  acts,  properly  done  within  his  own  jurisdiction;  for  in  this  case,  he  did  not 
attempt  to  exercise  power  within  our  jurisdiction.  He  acted  under  the  laws, 
and  within  the  jurisdiction  of  his  own  state,  where  his  acts  were  legal  and  valid, 
and  where  the  contract  was  lawful  and  obligatory.  The  application  to  this 
court  is  against  the  administrator,  to  obtain  the  benefit  of  that  contract  in  the 
mode  prescribed  by  our  own  laws. 

As  Baker's  power  was  derived  entirely  from  the  laws  of  Virgmia,  why  do  we 
recognize  the  validity  of  any  of  his  acts?  I  can  give  only  one  reason,  because 
they  were  authorized  by  the  laws  of  that  state,  and  not  forbidden  by  ours. 

Parker  could  have  contracted  away  these  lands  in  Virginia;  he  could  have 
conveyed  them  by  deed;  or  he  could  have  created  an  agent  with  power  to  do 
the  same  thing,  and  the  question  would  have  been,  was  the  power  created  ac- 
cording to  the  laws  of  that  state,  and  was  the  deed,  conveying  the  title,  made  ia 
conformity  with  the  laws  of  our  state.  On  this  ground  I  cannot  reject  the  con- 
tract of  Baker,  as  having  been  made  without  authority.  I  consider  him  in  heo 
iestatoriSf  and,  as  to  these  lands,  vested  with  power  to  do  whatever  his  principal 
might  have  lawfully  done. 

I  agree  with  the  court,  that  the  annexing  of  the  will  to  the  letters  of  adminis. 
tration,  cannot  change  the  tenure,  by  which  the  administrator  holds  hia  office; 
but  I  contend  that  it  may  materially  affect  his  powers  and  duties,  as  he  ia  bouad 
to  take  the  will  for  his  guide.  I  also  admit,  that  an  administrator,  by  virtue  of 
his  general  power,  cannot  dispose  of  real  estate;  but  I  contend  that  Baker,  in 
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this  case,  did  not  act  under  his  general  power,  but  under  a  special  power,  de- 
rived from  Parker,  in  strict  conformity  to  the  laws  of  Virginia. 

•  I  dissent  from  the  proposition  laid  down  by  the  court,  that  a  confirmation  of 
this  contract  would  recognise  the  right  of  another  state  to  interfere  in  the  dispo- 
sition of  our  lands,  or  to  prescribe  a  mode  in  which  it  should  be  done.  There 
is  a  great  difference  between  a  statute  that  authorizes  a  sale  of  land,  and  pre- 
scribes the  mode  of  executing  deeds,  and  one  that  directs  the  manner  in  which 
the  proprietor  of  land  may  constitute  an  agent,  with  power  to  sell,  leaving  the  * 
conveyance,  and  if  required,  the  form  of  the  contract  of  sale,  to  be  directed  and 
controuled  by  the  laws  of  the  state  where  the  land  lies.  The  former  of  these, 
to  which  the  objection  of  the  court  applies,  has  not  been  attempted  in  this  case. 

I  cannot  admit,  that  a  recognition  of  the  validity  of  the  statute  in  question, 
interferes  with  the  sovereignty  of  this  state.  That  statute  merely  designates 
the  person  who  shall  execute  a  power  given  in  conformity  with  its  own  provi- 
sions, and  that  may  be  executed  within  that  state,  leaving  the  form,  and  every 
thing  else  connected  with  the  execution  of  it,  to  the  laws  of  the  sovereignty 
within  whose  limits  it  is  to  operate*  I  take  it  to  be  true,  as  a  general  proposi* 
tion,  that  an  executory  contract,  made  in  any  state,  under  a  power  delegated 
according  to  the  laws  of  that  state,  will  be  regarded  as  binding  in  any  other 
state,  and  yet  the  sovereignty  of  the  state,  where  it  operates,  is  not  considered  as 
impaired. 

•  The  court  have  placed  the  case  altogether  on  the  ground  that  the  power  to 
sell  was  conferred  exclusively  by  the  statute  of  Virginia,  which  seems  to  me  to 
be  a  peiitio  prindpU*  I  consider  that  power  as  derived  from  the  testator,,  by 
his  own  voluntary  act.  The  statute  provided  a  mode  in  which  a  power  might 
be  created,  to  be  executed  precisely  as  this  has  been.  The  testator  availed 
himself  of  that  mode,  knowing,  and  consequently  intending,  that  it  might  be  so 
executed.  The  power  to  convey  is  full  and  sufficient;  it  emanates  from  the 
testator,  and  the  only  question  is,  by  whom  it  may  be  executed.  • 

•  But  independent  of  every  consideration,  it  appears  to  me  that  the  right  of  the 
complainant  is  sustained  by  the  statutes  of  this  state.  Our  statute  book  hq^ 
111  ways  contained  a  provision  for  putting  wills,  executed  and  proved  out 
of  the  state,  upon  a  footing  with  wills  executed  and  proved  within  it,  as 
will  appear  by  referring  to  the  territorial  law  of  1795;  the  2d  sec.  of  the  state 
law  of  1805;  the  12th  and  13th  sec.  of  the  act  of  1808;  the  12th  and  13th  sec* 
of  the  act  of  1810;  the  12th,  IBth  and  16th  sec.  of  the  act  of  1810,  and  the  12th, 
Idth,  14th  and  15th  sec.  of  the  act  of  1824.  Under  these  provisions  the  will 
of  Parker  has  been  offered  for  probate,  and  recorded  in  the  county  of  Brown, 
in  which  the  lands  lie.  The  12th  sec.  of  the  act  of  1810,  is^in  these  words : 
^'authenticated  copies  of  wills  and  codicils,  proved  according  to  the  laws  of  any 
state  or  territory  of  the  United  States,  relative  to  any  estate  within  this  state, 
may  be  offered  for  probate  in  the  court  aforesaid,  in  the  county  where  such 
estate  shall  lie.  The  court  aforesaid  may  admit  to  record  any  such  authenti- 
cated copies,  and  such  copies,  so  admitted  to  record,  shall  be  good  and  valid  in 
JaWy  in  like  manner  as  wills  made  in  this  state  are  declared  to  be."  The  13th 
flee,  entitles  the  executors  to  probate  on  suck  copies,  and  auihorizes  the  court  to 
grant  administration  with  the  will  annexed.  The  16th  sec.  is  in  these  words : 
'tkat  the  sale  and  conveyance  of  lands  devised  to  be  sold,  shall  be  made  by  ths  . 
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executors,  or  such  of  them  as  shall  undertake  the  execution  of  the  will,  if  no 
other  person  he  appointed  for  that  purpose,  or  if  the  person  so  appointed  shall 
refuse  to  perform  the  trust,  or  die  before  he  shall  have  accomplished  it;  but  if 
none  of  the  executors  named  in  such  will  shall  qualify,  or  after  they  have  puali- 
fiedy  shall  die  before  the  sale  and  conveyance  of  such  land,  then,  in  those  cases, 
the  sale  and  conveyance  thereof  shall  be  made  by  such  person,  or  persons,  to 
whom  administration  with  the  will  annexed  shall  be  granted."  This  provision 
is  general — ^it  extends  to  all  wills  recorded  after  the  statute  took  effect,  without 
reference  to  the  state,  or  country  in  which  they  were  executed,  and  without 
reference  to  the  time  of  their  execution,  whether  before  or  after  the  passing  of 
the  act.  Wills,  that  had  been  previously  recorded,  on  which  letters  testamenta- 
ry  had  issued,  and  estates  on  which  letters  ot  administration  had  been  granted, 
are  not  within  the  operation  of  the  act;  but  all  wills  that  had  not  been  present- 
ed, proved,  and  recorded,  and  all  cases  requiring  administration,  in  which  letters 
had  not  been  granted  at  the  time  the  law  took  effect,  are  within  its  provision. 
The  distinction  seems  to  be  this,  that  estates  which  were  in  a  progress  of  settle- 
ment before  our  courts,  under  the  former  law,  should  not  be  interrupted,  but 
proceed  as  though  the  law  of  1616  had  not  passed. 

Wills,  executed,  but  not  recorded  before  the  passing  of  this  act,  may  be  prov- 
ed and  recorded,  and  the  estates  may  be  settled  agreeably  to  its  provisions,  be- 
cause the  former  law  can  operate  only  on  wills  which  had  been  proved,  and  on 
which  letters  had  been  granted  before  the  present  law  took  effect.  The  will 
of  Parker  was  proved  and  recorded  in  the  proper  court,  in  the  county  of  Brown^ 
after  this  law  had  taken  effect,  and  before  any  proceedings  were  had  on  it  in 
the  state  of  Ohio. 

If  it  had  been  the  intention  of  the  legislature  to  restrict  the  operation  of  the 
act,  by  reference  to  the  time  when  wills  were  made,  or  took  effect,  they  would 
not  have  provided  for  the  sale  and  conveyance  of  all  londis  devised  to  be  sold, 
using  the  past*  participle,  but  would  have  selected  terms  confiningit  to  the  future. 
This  language  appears  better  calculated  to  embrace  wills  that  had  taken  effect 
without  reference  to  the  time  when,  than  to  such  as  might  afterwards  take 
effect.  The  same  inference  may  be  drawn  from  the  language  of  the  repealing 
clause,  which  excludes  only  a  certain  description  of  wills,  from  which  we  are 
to  understand,  that  all  others  were  to  be  embraced. 

The  exclusion  is  limited  to  wills  on  which  letters  had  been  granted  before  the 
taking  effect  of  the  act.  The  question  may  here  be  asked,  granted  where  1 
I  would  answer,  in  the  courts  of  Ohio;  because,  as  to  foreign  wills,  the  statute 
can  operate  on  such  only  as  have  been  proved  and  recorded  in  the  state  or 
country  where  they  were  made.  When  this  has  been  done,  they  are  put  on  a 
footing  with  wills  made  in  a  state,  and,  like  them,  are  ready  to  be  offered  for 
probate.  It  would  be  a  strange  construction  of  the  law,  to  exclude  a  ¥rill  from 
its  operation,  because  that  has  been  done,  which  the  law  itself  requires  should 
be  done,  before  it  can  be  brought  within  its  operation. 

The  obvious  interpretation  of  the  act  is,  that  wills  made  in  this  state,  or  made, 
proved,  and  recorded,  in  any  other  state,  on  which  letters  shall  not  have  been 
granted  in  the  courts  of  Ohio,  before  the  taking  effect  of  the  act,  shall  be  pro- 
ceeded on  agreeably  to  its  provisions. 

The  12th  section  gives  the  same  effect,  to  wiUs  made  and  proved  out  of  the 
state,  as  it  does  to  those  that  are  made  within  it,  and  as  a  power  to  sell  land  in  a 
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WUI  nade  within  that  state,  before  the  taking  effect  of  the  act,  but  recorded  . 
afler  it,  ia  transferred  to  the  administrator  with  the  will  annexed,  the  same 
transfer  of  power  must  take  place  as  to  wills  which  have  been  made  and  re* 
«orded  out  of  the  state  before  the  act  took  effect,  on  being  recorded  within  it 
after  it  took  effect,  and  particularly  so  as  to  wills  made  and  proved  in  states, 
where  the  power  has  been  transferred  by  statutes  similar  to  our  own. 

I  take  it  to  be  a  self  evident  proposition,  that  all  wills,  made  in  this  state, 
without  reference  to  the  time  when,  are  to  be  governed  by  the  provisions  of  the 
act  of  1816,  provided  they  are  proved  and  recorded  in  the  proper  court,  afler 
that  act  took  effect;  and  that  authenticated  copies  of  wills,  made  and  provided 
in  any  other  state,  without  reference  to  the  time  when,  are  to  be  governed  by  the 
provisions  of  the  same  act,  provided  they  are  presented  and  recorded  in  the 
proper  court  of  this  state,  after  the  act  took  effect.  From  this  proposition  it 
seems  to  fellow,  that  if  a  will,  made  in  this  state  twenty  years  ago,  containing 
a  power  to  sell  land,  be  presented  and  proved  afler  the  law  of  1816  took  effect, 
the  administrator  with  the  will  annexed  may  execute  the  power,  because  the 
statute  attaches  with  reference  to  the  time  when  the  will  is  presented  and  recor- 
ded, and  not  to  the  time  of  its  execution;  and,  for  the  same  reason,  if  a  will  made 
and  proved  in  another  state,  twenty  years  ago,  containing  a  similar  power,  be 
presented  and  recorded  in  this  state  afler  that  act  took  effect,  it  will  be  governed 
by  its  provisions,  and  the  administrator  with  the  will  annexed  will  be  vested 
with  the  same  power. 

In  support  of  the  second  branch  of  this  objection,  the  case  of  WooIdridgc*s 
heirs  v.  WaikmSy  (3  BiU)  has  been  cited.  I  have  examined  that  case  carefully, 
without  being  able  to  discover  much  similarity  between  it  and  the  case  under 
consideration.  The  wills  of  Parker,  and  <^  Wooldridge,  are  very  different.— 
Parker  designated  specific  parts  of  the  land,  and  ordered  them  to  be  sold,  abso- 
lutely,  and  as  soon  as  possible;  he  directed  how  the  proceeds  should  be  applied, 
and  appointed  but  one  executor,  who  refused  to  perform  the  trust.  Wooldridge 
did  not  direct  any  land  to  be  sold,  but  ^'lefl  it  in  the  power  of  his  executors  to 
sell,  or  exchange  any  part  of  his  estate,  real  or  personal,  as  they  might  judge 
necessary  for  the  advantage  of  his  estate,"  and  appointed  four  executors,  one  of 
whom  only  qualified  and  sold  the  land.  The  court  decided  that  the  caae  did  nol 
come  within  the  statute,  because  the  sale  was  not  directed  to  be  made  uncondi* 
tionaily;  that  it  stood  as  at  common  law,  and  that,  as  the  power  was  not  coupled 
with  an  interest,  it  must  be  executed  by  all  the  executors  to  whom  it  was  dele* 
gated. 

An  attempt  has  been  made  to  assimilate  the  cases,  by  reference  to  that  clause 
in  Parker's  will,  which  requires  his  estate  to  be  kept  entire,  except  such  parts  as 
his  executor,  with  the  advice  of  his  daughter,  might  think  it  to  the  interest  of 
his  estate  to  have  disposed  of.  This  clause  must  relate  to  those  portions  of  the 
estate  that  are  not  devised  to  be  sold,  as  will  be  evident  by  comparing  the  differ* 
ent  parts  of  the  will. 

In  the  first  section,  the  testator  bequeathes  to  his  daughter  sundry  portions  of 
his  personal  estate,  and  the  use  of  a  part  of  his  real  estate  in  the  state  of  Vir* 
ginia,  and  then  subjoins  the  following  clause:  '<in  the  meantime  my  estate  is  to 
be  kept  entire,  except  such  portions  as  my  executor,  with  the  advice  of  my 
daughter,  may  think  it  to  the  interest  of  the  estate  to  have  disposed  of."    By 
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Ae  second  flection,  he  devises  all  the  rest  of  his  estate,  both  real  and  personal, 
to  his  grand-son.  By  the  third  section  he  constitutes  his  grand-son-in-law  his 
executor,  with  full  power  to  dispose  of  all  his  lands  in  the  state  of  Ohio-— in 
Kentucky-^in  Randolph  county,  Virginia,  and  also  his  proportion  of  the  lots  in 
Ihe  city  of  Washington,  and  declares  it  to  be  his  desire,  that  the  said  property 
may  be  disposed  of  as  soon  as  possible.  In  the  succeeding  clause,  he  declares 
it  to  be  his  will  and  desire,  that  all,  or  any  part  of  his  houses  and  lots  in  the 
towns  o£  Norfolk,  Portsmouth,  and  Quasport.  be  sold,  provided  his  daughter, 
and  Thomas  Pearce,  of  Smithfield,  shall  think  it  proper,  and  for  the  benefit  of 

his  estate. 

The  provisions  arc  distinct,  and  independent  of  each  other,  relating  to  differ- 
ent parts  of  his  property.  The  injunction  in  the  first  clausCy  whatever  property 
it  may  refer  to,  cannot  be  construed  so  as  to  revoke  the  unqualified  power 
contained  in  the  third  clause,  which  is  accompanied  with  a  direction,  that  it  be 
executed  as  soon  as  possible;  and  it  is  equally  certain  that  the  fourth  clause, 
which  gives  a  qualified  power  to  sell  the  property  therein  described,  cannot 
affect  it.  The  rule  for  construing  wills  is  more  liberal  than  that  which  applies 
to  deeds.  As  to  the  former,  it  is  the  object  of  courts  to  give  effect  to  the  intent 
of  the  testator,  which  they  ascertain  from  his  words,  giving  lo  them  such  a  eon- 
struction  as  will  permit  every  part  to  stand.  Formal  and  technical  words  are 
dispensed  with  when  the  intent  can  be  clearly  collected.  (1  Fonb.  442.)  In 
Osgood  V.  Franklin,  chancellor  Kent  says,  the  intention  of  the  testator  is  much 
regarded  in  the  construction  of  powers  to  sell,  and  they  are  construed  with 
greater  or  less  latitude,  in  reference  to  that  intent.     (2  John.  Chy,  23.) 

The  same  doctrine  is  laid  down  in  3  Term  665,  4  Term  741,  (n.) 

Frcrni  an  examination  of  the  whole  of  Parker's  will,  there  cannot  be  a  doubt, 
but  that  he  intended  to  vest  in  his  executor  an  absolute,  unqualified  power,  to  sell 
the  Ohio  land. 

The  three  provisions  that  have  been  noticed,  arc  different  in  their  qualifica- 
tions and  must  refer  to  different  portions  of  the  estate.  The  property  to  which 
the  first  clause  relates,  is  to  be  disposed  of,  with  the  consent  of  the  daughter. — 
That  described  in  the  third  clause,  is  to  be%old  by  the  executor  immediately, 
without  the  advice  or  consent  of  any  other  person;  while  the  houses  and  lots  in 
the  fourth  clause  are  to  be  sold,  provided  the  daughter  and  Thomas  Pearce 
should  think  it  for  the  benefit  of  the  estate.  If  the  condition  in  the  first  clause 
may  bo  extended  to  the  third,  that  in  the  fourth  may  be  extended  both  to  the 
first  and  third,  so  that  the  consent  of  the  daughter  and  Pearce,  would  be  neces- 
sary to  authorize  a  sale  of  any  portion  of  the  estate,  which  would  be  contrary 
to  the  intention  of  the  testator.  The  plain  construction  of  the  will  is,  that  so 
much  of  the  estate,  as  is  not  embraced  in  the  third  and  fourth  sections,  shall  be 
kept  entire,  unless  the  daughter  consent  to  have  it  disposed  of;  that  the  land 
mentioned  in  the  third  section  shall  be  sold  by  the  executor,  as  soon  as  possible; 
and  that  the  houses  and  lots  in  the  fourth  clause,  may  be  sold,  provided  the 
daughter  and  Thomas  Pearce  think  it  advisable.  The  intention  of  the  testator 
then,  admits  of  no  doubt.  He  has  enjoined  it  on  his  executor  to  sell  the  Ohio 
lands,  as  soon  as  possible;  but  if  this  power  cannot  be  executed  without  the 
consent  of  the  daughter — if  the  trustee  cannot  do  what  the  will  positively  en- 
joins,  without  her  approbation,  the  power  is  subject  to  a  condition  that  may 
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defeat  it  The  rule  is  laid  down  by  lord  Holt,  in  Winiers  v.  Lweda^^  {Carih^ 
429)  is,  that  where  a  qualification  is  annexed  to  a  power,  which,  if  observed, 
goes  to  destroy  it,  the  law  will  dispense  with  such  qualification.  If  the  will 
then,  be  susceptible  of  the  construction  contended  for  by  the  defendants,  it 
ought  to  be  rejected,  for  the  purpose  of  preserving  the  power,  and  of  giving 
efiect  to  the  intention  of  the  testator. 

2.  The  second  ground  to  be  considered  16  the  alledged  inadequacy  of  price. 
On  this  point  the  authorities  do  not  seem  to  fiimish  any  settled  rule.  In  the 
case  of  Whiie  v.  Damonj  (7  Ves.  30)  in  which  the  lord  chancellor  reftised  to 
decree  a  specific  execution,  the  price  was  less  than  half  the  actual  value  of  th» 
premises.  The  title  was  undisputed,  and  there  were  circumstances  of  unfair* 
ness  in  the  time  and  place  of  sale. 

In  the  case  of  CdM  t.  TtecoUdck,  (9  Ves.  246)  lord  Eldon  declared,  that 
unless  the  inadequacy  of  price  was  such  as  to  shock  the  conscience,  and  amount 
in  itself  to  conclusive,  and  decisive  evidence  of  fraud  in  the  transaction,  it  was 
not  itself  a  sufficient  ground  for  refusing  a  specific  performance. 

In  Burrows  v.  Lock^  the  master  of  the  rolls  declared  his  doubts,  whether  he 
could  refuse  to  act  on  a  contract,  merely  on  the  ground  of  inadequacy  of  price, 
where  fraud  was  out  of  the  case.  (10  Ves,  474.) 

In  13  Yes.  108,  it  is  declared  that  inadequacy  of  consideration,  though  not  of 
itself  sufficient  to  set  aside  a  contract,  is,  when  gross,  strong  evidence  of  fraud. 

In  the  case  o^  Floyerv.  Sherardy  {Amb.  18)  which  was  an  appeal  from  a  de* 
cree  made  at  the  rolls,  the  chancellor  refused  to  set  it  aside,  on  the  ground  of 
inadequacy,  because  there  was  no  evidence  of  any  particular  imposition  by  the 
plaintifiH 

In  the  case  o^EatHand  v.  Vanartdelj  (cited  from  3  BM.)  there  was  not  only 
inadequacy  of  price,  but  strong  circumstances  of  fraud.  The  complainant, 
who  was  the  purchaser,  had  the  reputation  of  a  sharper;  he  drew  the  contract, 
and  omitted  a  very  important  part  of  the  consideration.  The  facts  were  such, 
as  induced  the  court  to  declare  the  bargain  unreasonable,  hard,  and  unconsci. 
entious. 

The  doctrine  laid  down  in  2  Pato  (78)  is,  that  inadequacy  of  price  alone,  when 
all  parties  are  informed  respecting  that  about  which  they  are  contracting,  is 
not  a  sufficient  ground  for  a  court  of  equity  to  refuse  to  give  its  sanction  to  a 
contract,  unless  the  consideration  be  inadequate  in  a  degree  that  will  warrant 
the  court  to  conclude  fraud  from  the  internal  evidence  the  transaction  itself  fur- 
nishes. 

The  inference  to  be  drawn  from  the  authorities  seems  to  be,  that  inadequacy 
of  price  will  not  justify  a  court  in  rejecting  a  contract,  or  refusing  to  execute  it, 
unlesBS  fraud  be  actually  proved,  or  irresistibly  inferred  from  the  facts  of  the 
case.  In  the  absence  of  such  proof,  fraud  cannot  be^  established  by  inference, 
especially  in  a  contract  for  the  sale  of  an  estate,  the  value  of  which  depends  on 
a  contingency,  of  which  the  purchaser  is  to  stand  the  risk.  When  the  title,  or 
the  value  of  the  thing  contracted  for,  is  understood  to  be  uncertain,  or  contingent, 
the  validity  of  the  contract  is  never  afiected  by  the  result,  otherwise  such  prop- 
erty could  not  be  the  subject  of  a  certain  contract.  Men  may  make  risking 
bargains,  in  which  the  price  stipulated  is  influenced  by  the  degree  of  risk  to  be 
run;  and  when  apurchaser  takes  the  risk  on  himself,  itii  tiot  expected  that  h« 
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vill  pay  tlie  iatrtnaio  value  of  the  property.  An  abateineiit  is  made  in  pN^M»« 
lioii  to  the  risk,  whioh  b  estimated  by  the  parties  themselves,  and  cannot  be 
xegulated  by  the  conscience  of  the  chancellor.  The  objection  of  inadequacy 
is  therefi)re  pvoperly  confined  to  cases  where  the  purchaser  stipulates  for  a  sound 
title,  and  for  a  recourse  if  it  prove  defective.  In  such  a  case  an  estimate  may 
be  made,  and  the  difiference  between  the  value  and  the  price  may  be  ascertain* 
ed;  but  in  the  case  before  us,  this  is  whoUy  impracticable.  Wills  contracted 
Ibr  notiiing  more  than  the  right  of  Parker,  if  that  failed  he  was  to  loose  the  pur« 
Ohase  money.  He  took  upon  himself  a  risk,  the  consequences  of  which  cannot 
be  estimated  by  this  court.  It  is  known,  however,  that  the  uncertainty  of  title, 
In  the  Virgmia  Military  District,  is  proverbial,  and  that  in  many  cases  it  is  im^ 
possible  to  ascertain  the  existence  of  conflicting  clcums,  till  they  are  set  up  by 
the  claimants.  The  parties  themselves  were  the  best  judges  of  these  circum- 
stances, and  have  contracted  accordingly.  There  is  no  evidence  of  fraud,  nor 
'  oan  it  be  inferred,  because  it  is  wholly  uncertain  whether  the  price  stipulated 
be  more  or  less  than  the  value  of  the  right  to  be  received.  In  tide  case  of  Os* 
goodv.  FrankUiif  chancellor  Kent  lays  great  stress  on  the  defects  and  difficul- 
ties of  title.  He  observes  that  lands,  in  such  a  situation,  have  no  determinate 
▼alue,  and  are  not  to  be  estimated  by  the  price  of  improved  farms,  or  lots  which 
have  a  clear  title;  and,  although  the  estimated  value  of  the  property  in  that 
9aae  was  $2,000,000  and  the  price  paid  but  #1^5,000,  he  sustained  the  con* 
tract. 

ML  The  third  objection  is,  that  complainant  has  been  guilty  of  laches,  in  not 
paying  the  purchase  money,  at  the  time  agreed  on  in  the  contract.  To  estimate 
correctly  the  force  of  this  objection,  it  will  be  neceasa  ry  to  advert  to  the  facts. 
The  contract  was  made  in  April,  1815.  The  purchase  money  was  to  have 
been  paid  in  June  following,  when  the  deed  was  to  be  executed,  with  a  specie^ 
warranty  only*  Before  the  day  of  payment,  complainant  discovered  that  a  bill 
bad  been  filed,  in  the  county  of  Brown,  by  Gilliland  and  others,  in  which  they 
set  up  a  title  to  the  same  land,  under  a  contract  with  Parker,  in  his  life.  Pendf 
ing  that  b'dl  Baker,  the  administrator,  died.  In  April,  1817,  the  defendant,  A. 
P.  P.  Gowper  was  appointed  administratrix  with  the  will  annexed.  Between 
the  death  of  Baker  and  the  appointment  of  Mrs.  Ck)wper,  there  was  no  pei^on 
authoxiased  to  receive  the  money,  or  make  a  deed;  but  Wills,  anticipating  the 
appointment  of  Mrs.  Ck>wper,  applied  to  her  to  know  whether  she  would  receive 
the  money  and  perform  the  contract,  which  she  refused  to  do.  The  present 
bill  was  filed  in  1818.  On  the  2nd  May,  J815,  complainant  wrote,  stating  that 
he  did  not  expect  to  be  able  to  pay  the  purchase  money  on  the  day  stipulated, 
and  requesting  further  time.  On  the  29th  June  following,  he  wrote,  expressing 
doubts  us  to  the  power  of  the  administrator  to  convey,  and  proposing  a  new  con- 
tract, A  part  of  Uie  land  has  not  yet  been  carried  into  grant,  and  a  part  has 
been  patented  to  Josiah  Cowper,  the  devisee. 

It  was  urged,  that  the  payment  of  the  money  was  a  condition  precedent,  and 
that,  inasmuch  as  Wills  did  not  perform  that  ccmdition,  he  is  without  remedy  at 
law;  and  that,  therefore,  equity  will  not  relieve,  as  it  would  be  a  violation  q£  the 
ndfit  that  when  damages  cannot  be  recovered  at  law,  on  a  contract,  equity  will 
aot  decree  a  speoific  performance.  This  rule  is  not  general  in  its  applicatiosi; 
il  does  ad  relate  to  defective  contracts,  nor  is  it  generally  applied  lo  the  ni^li* 
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guice»oroinla8ionofthepatti68y  for  in  both  these  canes  equity  does  and  mil  re^ 
tieve;  but  it  applies  particularly  to  ocntingent  contracts,  on  which  an  action  at 
law  cannot  be  sustained,  because  the  ccmtingency  proyided  for  does  not  happen. 
It  is  s<»netinies  applied  to  contracts  without  consideration,  as  was  the  case  in 
fitdbnan  v.  Grmesy  {eUedfrom  1  Marthdl^  87)  or  where  the  consideration  is  so 
trifling  that  mere  nDooinal  damage  could  be  recovered.  (2  Pow.  on  Ctm.  t48») 
But  I  cannot  admit  the  proposition,  that  the  payment  of  the  money  in  this  case  it 
a  condition  precedent.  The  engagements  are  simultaneous;  the  same  day  is 
fixed  for  the  payment  of  the  money,  and  the  execution  of  the  deed.  Neidier 
party  has  relied  on  the  promises  of  the  other,  as  his  security,  but  on  an  actual 
periormanoe. 

The  complainant  was  not  bound  to  part  with  his  money  till  he  received  the 
deed,  nor  was  the  defendant  liable  to  be  called  on  for  a  title,  till  the  considera- 
tion money  was  paid.  This  being  the  case,  an  omission  to  perform,  by  either 
party,  could  not  be  considered  as  a  forfeiture  of  the  contract,  while  the  other 
pcurty  was  either  unprepared,  or  refused  to  execute  on  his  part,  unless  an  un« 
reasonable  delay  had  been  mutually  acquiesced  in,  from  which  a  voluntary 
abandonment  might  be  inferred.  It  is  true,  that  Wills  did  not  pay  the  money 
on  the  2(hh  of  June;  but  it  is  equally  true,  that  the  administrator  was  not  then 
either  prepared  or  willing  to  convey  the  title. 

It  was  attempted  to  support  the  charge  of  laches  on  the  ground,  that  time  is 
of  the  essence  of  contracts.     This  principle  cannot  be  admitted  to  the  extent 
contended  for.     The  fair  inference  to  be  drawn  from  the  cases  on  this  point  is, 
that  time  is  not  of  ^e  essence  of  contracts,  or  in  other  words,  that  equity  doeA 
not  consider  an  omission  to  perform,  on  the  day  stipulated,  as  sufficient,  in  its^, 
to  reject  a  bill  for  a  specific  performance.    On  the  c<xitrary,  chancery  wiU  re* 
Heve,  where  there  has  been  default  in  time,  if  compensation  can  be  made;  and  it 
has  been  held,  that  lapse  of  time  in  payment,  may  be  compensated  by  interest  and 
cost,  if  the  delay  has  not  been  unreasonable  and  unnecessary.    Bills  have  been 
sustained  in  favor  of  vendors  who  had  no  title  at  the  time  they  were  to  convey, 
or  at  the  filing  of  their  bills.     Lord  Thurlow  decided,  that  although  a  contract 
contained- a  clause  that  it  should  be  void  if  the  stipulations,  as  to  time,  were  not 
complied  with,  yet  equity  would  not  consider  the  performance  at  the  day,  an 
easetitial  part  of  the  contract;  and  in  the  case  of  Thompson,  4^.  f.  Riddhy  he 
declared,  that  it  had  been  oflen  attempted  to  get  rid  of  a  contract  on  that  ground^ 
but  without  success — ^that  such  an  omissicm  had  never  been  held  to  make  th^ 
agreement  void,  though  it  might  be  evidence  of  a  waiver.     (2  P.  W,  06,  629. 
7  Ves.  202.  New.  on  Con.  285,  238, 242.)     It  is  laid  down  in  2  Pow.  on  Con. 
272,  that  the  time  limited  for  the  performance  of  an  agreement,  having  lapsed, 
is  no  solid  objection  to  a  decree  for  a  performance  of  it;  for  it  is  the  bumness  of 
a  court  of  equity  to  relieve  against  lapse  of  time,  in  the  performance  of  agree* 
ments,  especiaUy  if  the  non-performance  does  not  arise  by  default  of  the  party 
seeking  to  have  a  speeific  performance;  therefore,  a  bill  brought  fi>r  t  ^pebifie 
performance  was  decreed  in  fiivor  of  the  plaintiff,  without  ^y  regaird  to  this 
lapse  of  time,  the  lord  chancellor  observing,  that  most  of  tiie  oases  Elating  «S 
the  execution  of  articles  for  the  sale  of  estates  #ere  liable  to  that  ob{e«stion,  but 
that  he  thou^t  there  was  nothing  in  in  it."    The  same  principle  is  adopted  iA 
J)fr€e9.  WUHam,  {ZBMf  867)  andm  GueHtj.  Omfiofy  (5  n$.  BW.)  Tilt 
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master  cA  the  r<^  otjienred,  tlwt  i/the  piaintiff  stand  acquitted  of  the  charge  of 
practising  uimeceesary  delay,  in  making  out  hie  title,  the  court  will  not  refuse 
him  a  specific  performance,  though  he  suffer  time  to  elapse  before  he  files  his 
bilL  On  looking  into  the  cases  cited  from  1  Marshal,  42,  225,  and  240, 1  do 
not  see  their  application  to  this  case.  In  each  of  them  there  was  a  total  inabili* 
ty,  oa  the  part  of  the  complainant,  to  perform,  either  before  or  after  the  decree; 
and  in  1  BMy  590,  the  question  did  not  arise  on  the  time  of  performance,  but  on 
the  &ct,  that  complainant  had  neither  performed,  nor  offered  to  do  it  at  the  time 
of  the  decree. 

The  conclusion,  from  a  review  of  the  authorities  on  this  point,  seems  to  be, 
that  lapse  of  time  will  not  prevent  a  decree,  unless  it  has  been  so  unreasonable, 
and  so  far  unaccounted  for,  as  to  furnish  evidence  of  an  abandonment  of  the  con- 
tract. Such  an  inference  cannot  be  drawn  from  the  facts  in  this  case.  The 
delay  has  not  been  unreasonable,  and  it  is  satisfactorily  accounted  for.  The 
complainant  was  not  bound  to  part  with  his  money ,•  till  he  received  a  deed.  The 
parties  were  to  perform  simultaneously.  It  is  in  proof,  that,  on  the  day  fixed 
on  for  the  performance,  the  land  was  in  the  possession  of  third  persons,  who  had 
resided  on  it  many  years  under  a  claim  of  title,  founded  on  a  written  contract, 
made  with  the  testator  in  his  life,  and  that  a  bill  in  chancery  to  compel  a  oon* 
veyance  was  then  pending.  It  also  appears,  that  a  part  of  the  land  had  be^ 
conveyed  by  patent,  to  Cowper,  the  devisee,  and  that  a  part  of  it  stood  on  entry 
and  survey,  for  which  no  legal  title  had  been  obtained.  Under  these  circum> 
stances,  it  was  impossible  for  the  administrator  to  perform  the  contract.  He 
could  not  make  a  deed,  or  deliver  possession  of  the  premises.  The  plaintiff, 
therefore,  was  under  no  obligation  to  pay  the  purchase  money,  nor  can  his  equi- 
ty be  impaired  on  the  ground  of  laches,  for  not  having  done  it.  As  the  com- 
plainant  was  to  run  the  risk  of  the  vaUdity  ofParker's  title,  it  stood  him  in  hand 
to  see  that  the  paper  title  was  perfect,  that  he  might  avail  himself  of  all  the 
benefits  of  it.  Baker  covenanted  to  convey  a  legal  title,  which  had  not  been 
acquired  in  June,  1815.  The  complainant  had  a  right  to  insist  on  a  legal  title, 
and  could  not  be  repuired  to  accept  of  an  equitable  one.     (1  Mad,  480.) 

To  obviate  the  difficulty  produced  by  these  facts,  it  was  urged  on  the  part  of 
the  defendants,  that  Wills  knew  them  before  the  contract.  The  evidence,  how- 
ever,  does  not  support  this  assertion.  There  is  no  proof  of  notice  but  the  pre- 
simiption  arising  from  the  pendency  of  the  bill,  which  is  of  no  avail,  as  this  is  not 
a  case  in  which  presumptive  notice  can  be  relied  on.  As  between  Wills  and  the 
persons  who  claimed  title  by  that  bill,  it  would  have  been  notice,  but  notas  be« 
tween  him  and  third  persons.  As  the  question  here  arises,  he  can  be  charged 
only  with  actual  notice. 

But  if  such  notice  were  admitted,  the  consequences  contended  for  do  not  fol- 
low. The  contract  could  not  be  altered,  or  revoked,  or  the  rights  of  the  parties 
varied  by  it.  Admitting  that  both  parties  knew  of  these  difficulties,  and  with 
that  knowledge  entered  into  the  contract,  the  inference  would  be,  that  the  van- 
dor  undertook  to  remove  them  as  a  necessary  step  to  enable  him  to  fulfil  bis 
agreement.  The  only  use  that  could  have  been  made  of  it  by  either  party, 
would  have  been  by  way  of  excuse,  for  a  non-performance  on  Uie  day  stipula- 
ted. A  large  proportion  of  the  contracts  for  the  sale  and  convejrance  of  real 
estate,  in  the  western  country,  have  been  made  while  the  vendor  had  nothing 
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more  than  an  equitable  right,  resting  on  an  entry.     This  circumstance  has  not 
released  him  from  the  necessity  of  completing  his  pnyments,  if  any  were  due 
to  the  person  of  whom  he  purchased,  and  of  perfecting  his  title. 

Another  circumstance  that  accounts  satisfactorily  for  the  non-payment  of  the 
money,  is  the  death  of  Baker,  before  the  claiui  of  Gilliland,  &c.  was  decided, 
and  the  subsequent  disavowal  of  the  contract  by  Mrs.  Cowper  his  successor  in 
the  administration.  From  the  death  of  Baker  to  the  appointment  of  a  successor, 
in  April,  1817,  there  was  no  person  to  receive  the  money,  nor  did  the  appoint- 
ment of  the  present  administratrix  remove  this  difficulty,  for  the  fact  cannot  be 
disguised,  that  she  determined  to  resist  the  contract,  at  all  hazards,  wnich  led  to 
the  depositing  of  the  money  in  bank,  instead  of  the  actual  payment  of  it  on  the 
contract.  In  1815,  Baker  was  not  in  a  situation  to  convey;  there  is  no  evidence 
that  any  step  has  been  taken  since  that  time  to  perfect  the  title;  it  is  therefore 
questionable,  whether  the  defendants  can  now  execute  the  contract,  notwith- 
standing they  rely  so  much  on  the  supposed  laches  of  the  complainant. 

The  letters  that  have  been  introduced,  do  not  seem  to  have  any  bearing  on  the 
the  case.  The  one  dated  in  May,  expresses  a  doubt  whether  complainant  would 
be  able  to  pay  the  money  when  it  should  become  due,  and  requests  further  time, 
but  whether  he  was  able  to  pay,  or  whether  further  time  was  given  or  not,  does 
not  appear,  nor  is  it  material,  as  the  defendants  were  not  in  a  situation  to  de- 
mand it.  The  second  letter  expresses  doubts  as  to  the  power  of  the  administra- 
tor to  convey.  Whether  those  doubts  arose  from  the  imperfect  state  of  the  title, 
or  a  supposed  defect  in  the  power,  does  not  appear  :  it  is  certain,  however,  that 
the  doubts  of  a  party  do  not  affect  his  legal  rights. 

The  argument  drawn  from  the  fact  that  the  object  of  the  testator,  in  directing 
this  property  to  be  sold,  has  been  lost  by  the  non-payment,  would  have  been  en- 
titled to  much  weight,  if  the  omission  to  pay  were  justly  chargeable  on  the  com- 
plainant; but  as  it  results  from  the  inability  of  the  defendants  to  perform  the 
contract,  on  their  part,  it  cannot  be  urged  to  the  prejudice  of  the  complainant. 
It  does  not  appear  that  the  representatives  of  Parker  have  taken  any  trouble  to 
clear  or  perfect  the  title.  They  seem  to  have  been  careless  and  indifferent  about 
the  matter,  while  Wills  was  doing  all  in  his  power  to  sustain  the  claim.  No 
part  of  his  conduct  has  evinced  a  disposition  to  abandon  the  contract. 

The  objection  that  no  regular  tender  was  made,  of  the  purchase  money,  haa 
been  already  answered;  it  may  be  added,  however,  that  as  the  administratrix 
had  refused  to  receive  the  money,  or  execute  the  contract,  although  that  fact,  in 
atourt  of  law,  might  not  excuse  an  actual  tender,  yet  connected  with  circum- 
stances, it  is  sufficient  in  equity,  where  form  yields  to  substance,  and  things  mani- 
festly vain  and  useless,  are  not  required  to  be  done .  The  production  of  the  mo- 
ney would  have  answered  no  other  purpose  than  to  test  the  sincerity  of  the 
refusal  to  receive  it,  on  the  one  side,  and  the  abihty  to  pay  on  the  other,  wliich 
was  aflerwards  done,  by  a  rejection  of  the  money,  uid  a  deposit  of  it  in  bank. 
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WALDSMITH  v.  WALDSMITH. 

Wb«ra  the  defendants  are  named  in  the  declaration  as  administiaton,  evidance  may  be  pTtn  to 
charge  them  iu  theii individual  characters. 

The  form  of  judgment  is  not  necessarily  controlled  by  the  deseriptio  penaruB* 

The  omission  of  a  material  averment  cannot  be  supplied  by  testimony  at  the  trial. 

The  distributers  of  the  personal  estate  of  an  intestate  cannot  join  in  an  action  against  the  admiiH 
istiators  for  their  proper  share. 

Thia  cause  came  before  the  court  by  adjournment  from  the  Supreme  Coort  of 
Hamilton  county,  upon  a  motion  to  set  aside  a  nonsuit,  and  grant  a  new  trial. 

It  was  an  action  of  general  indehiiatui  (issumpsiiy  in  which  the  plaintifis 
claimed  as  heirs  of  Christian  Waldsmith,  and  charged  the  defendants  as  his  ad* 
ministrators.  In  the  declaration,  the  plaintiffs  described  themselves  as  '^children 
of  John  Waldsmith,  deceased,  and  heirs  of  Christian  Waldamith/'  Besides  the 
usual  money  counts,  as  for  money  received  by  the  defendants  after  the  death  of 
the  intestate,  the  declaration  contained  a  count  alleging  a  settlement  by  the  ad« 
ministrators  with  the  court  of  common  pleas,  and  a  balance  being  found  in  their 
hands  due  to  the  plainti^,  in  consideration  whereof  they  assunved,  &c.  •  The 
defendants  pleaded  the  general  issue,  and  upon  tho  trial  the  testimony  offered  by 
the  plainti£&  was  objected  to,  upon  the  ground,  that  it  went  to  prove  a  personal 
liability  in  the  administrators  only,  upon  which  they  could  not  be  sued  as  ad- 
ministrators. The  court  rejected  the  testimony,  and  the  plainti^  having  suf^ 
fered  a  nonsuit,  moved  the  court  to  set  it  aside,  upon  the  ground  that  the  opinion 
rejecting  it  was  incorrect. 

Gvilfbrd^  in  support  of  the  motion.     Storer^  contra. 

The  plaintiff's  counsel  insist  that  in  all  cases,  where  the  promise  in  the  decla- 
ration is  alleged  to  be  made  by  the  admimstraiory  the  judgment  and  execution 
must  be  de  horns  propriis,  and  that  it  is  only  where  the  promise  is  alleged  to 
have  been  made  by  the  intestate^  that  the  judgment  is  de  bonis  testaUnis. 

Opinion  of  the  courts  hy  Judge  Bubnet. 

At  the  trial  of  this  cause  it  was  proposed,  on  the  part  of  the  plaintiflEb,  to  prove 
that  they  were  children  of  John  Waldsmith,  and  heirs  of  Christian  Waldsmith, 
deceased — ^that  the  defendants  were  the  administrators  of  C.  Waldsmith,  and 
that  on  settlement  of  their  accounts  before  the  court  of  Common  Pleas,  a  large 
sum  was  founded  in  their  hands  belonging  to  the  heirs.  This  testimony  was 
rejected,  and  a  judgment  of  non*suit  entered. 

On  a  motion  to  open  the  non-suit,  and  grant  a  new  trial,  the  question  was, 
whether  the  court  erred  in  overruling  the  testimony.  In  examining  this  case* 
it  is  necessary  to  look  at  the  declaration.  The  defendants  are  charged  as  ad* 
ministrators  of  C.  Waldsmith,  deceased;  the  plaintiffi  are  described  as  '^childrea 
of  John  Waldsmith,  deceased,  and  heirs  of  C.  Waldsmith,  deceased.'*  It  is 
averred,  "that  the  said  defendants,  administrators  of  C.  Waldsmith,  deceased, 
accounted  with  the  judges  of  the  court  of  Common  Plea^  of  and  conoeming 
the  goods  and  chatteU,  moneys  and  effects,  which  were  of  said  Christian  at  the 
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time  of  his  death,  and  which,  hefore  that  time,  had  come  to  their  hands  to  be 
administered;  and,  upon  such  accounting,  the  said  defendants  were  then  and 
there  founded  to  be  in  arrear,  and  indebted  to  the  said  plaintiffs  in  the  sum  of 
#9,858  74,  and  being  so  found  in  arrear  and  indebted,  they,  the  said  defendants 
in  consideration  thereof,  undertook  and  promised,"  6^c. 

The  declaration  also  contains  the  common  money  counts,  in  which  the  de* 
fendants  were  not  named  as  administrators. 

It  was  contended  by  the  defendants  at  the  trial,  that  the  judgment  against 
them,  on  this  declaration,  must  be  de  bonis  testatoris,  while  the  facts  charged,  if 
they  rendered  them  liable  at  all,  made  them  so  in  their  individual  capacity. 

The  plaintifis  insist  first,  that  the  judgment  must  be  de  bonis  propriis;  and 
secondly,  that  the  facts  charged,  supported  by  the  proof  they  offered,  are  suffi- 
cient to  entitle  them  to  such  a  judgment. 

These  propositions  must  be  separately  considered.  There  appears  to  be 
some  discrepancy  between  the  authorities  relating  to  the  first  point,  which,  on  a 
superficial  view,  would  seem  to  create  a  doubt. 

It  is  true,  as  a  general  proposition,  that  in  actions  against  executors  or  ad- 
ministrators,  the  judgment  must  be  de  boms  testaiorisy  and  that  it  is  necessary  to 
resort  to  a  sei,  fa.  in  order  to  charge  them  with  a  personal  liability;  but  this  is 
to  be  understood  as  applying  to  cases  in  which  they  are  liable  only  in  that 
capacity,  and  not  to  those  in  which  there  is  an  individual  liability.  If  the 
action  be  founded  on  a  promise,  made  by  the  testator,  or  intestate,  in  his  life,^ 
the  defendant  must  be  sued  in  his  representative  character;  he  may  plead  plene 
admimstravity  and  the  judgment  must  be  de  bonis  tesUUoris;  but,  if  the  plaintiff 
rely  on  a  promise  by  the  executor,  afler  the  death  of  the  testator,  it  is  not  neces- 
sary  to  name  the  defendant  as  executor,  yet  this  may  be  done;  they  may  be 
named  as  administrators  by  way  of  description,  or  for  the  purpose  of  showing 
the  circumstances  of  the  transaction,  and  the  origin  of  the  liability;  but  the 
defendants  cannot  plead  plene  adminisiravity  and  the  judgment  should  be  de  bonis 
propriis.  In  such  cases,  the  plaintiff  is  at  liberty  to  describe  the  defendants  as 
executors  or  not,  at  his  election.  The  form  of  the  judgment  is  not  necessarily 
controled  by  that  description,  where  it  sufficiently  appears  that  it  is  given  merely 
as  a  descriptio  persona^  and  not  as  an  indication  of  the  capacity  in  which  the 
liability  attaches.  If  the  declaration  presents  a  claim,  to  which  the  defendant 
is  liable  in  his  representative  capacity  only,  as  on  an  obligation  executed  by  the 
testator,  he  must  be  sued  as  executor,  and  the  judgment  must  be  de  bonis  testa* 
tons;  but  if  it  present  a  demand,  which  originated  from  tike  acts  of  the  defend- 
dant,  in  his  capacity  of  executor,  but  for  which  he  has  become  individually 
liable,  as  if  he  should  settle  a  debt  due  from  the  estate,  and  give  his  own  note  in 
the  character  of  an  executor,  he  may  be  described  in  the  writ  and  declaration 
asexecut<Mr,  or  that  description  may  be  omitted,  and  in  either  case  the  judgment 
would  be  de  bonis  propriis*  So  in  the  case  before  us;  the  property  of  the  in- 
testate was  received  and  disposed  of  by  the  defendants,  as  administrators;  the 
money  claimed  in  t&ia  suit  was  obtained,  and  is  now  held  by  virtue  of  their 
power  as  administrators;  but  having  closed  the  estate,  and  settled  their  accounts 
by  which  the  nett  amount  is  ascertained,  they  hold  that  amount  for  the  use  of 
the  heirs,  and  are  liable  in  their  individual  capacity.     Their  liability,  however, 
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does  not  depend  on  the  simple  fact  that  they  are  administrators,  but  on  the  subac- 
quent  transactions,  which  »mve  brouglit  the  estate  into  their  hands. 

As  regards  creditors,  the  right  of  action  against  the  intestate  is  converted,  by 
operation  of  law,  into  a  right  a:<a.nst  the  administrators.  They  are  liable  to 
the  creditor,  because  the  intestate  was  so  liable,  and  as  the  remedy  must  pursue 
the  right,  it  must  charge  them  in  their  representative  capacity.  But  not  so  in 
the  case  of  heirs;  no  right  of  action  vested  in  them  against  their  ancestor,  and 
consequently  none  has  been  transferred  against  the  representative.  Their  right 
had  no  existence  till  after  liis  death,  and  it  was  then  contingent,  depending  on 
the  result  of  the  sottlemcnt  of  the  estate.  It  was  in  tact  the  right  of  the  ances. 
tor,  transferred  by  operation  of  law,  and  not  a  right  against  the  ancestor. 

The  property  was  received,  and  converted  into  money  for  their  use.     The 
defendants  became  liable  as  agents,  in  the  same  character  in  which  they  would 
have  been  liable  to  the  intestate,  had  they  disposed  of  the  property  in  his  life, 
and  by  his  authority.     In  other  words,  they  are  under  an  individual  liability, 
on  which  an  action  could  be  sustained  against  them  in  that  character.     The 
words  "as  administrators,"  in  the  writ  and  declaration,  may  be  considered  as 
descriptive  of  iho  persons  sued,  and  not  of  the  character  in  which  they  are  sued, 
or  they  may  be  treated  as  surplussage.     No  person  can  read  the  declaration, 
and  notice  the  manner  in  which  the  liabihty  of  the  defendants  arose,  without 
discovering  at  once  the  character  in  which  it  is  intended  to  charge  them.     As 
administrators  of  the  deceased,  they  received  and  disposed  of  the  property,  paid 
the  debts,  and  settled  with  the  court.     These  transactions  were  authorized  and 
'  required  by  the  letters  of  administration;  they  form  a  part  of  the  plaintifls'  title, 
and  it  was  proper  to  set  them  out  in  the  declaration,  but  as  they  show  an  indi- 
vidual liability,  the  judgment  must  be  dc  bonis  propriis*     This  conclusion  seems 
to  follow  from  the  authorities  on  the  subject.     The  case  of  Wallis  v,  Lems, 
(Ld,  Ray.  1215)  was  by  an  executrix,  on  a  promise  made  to  herself,  as  execu- 
trix.    Un  a  motion  in  arrest  of  judgment,  the  court  decided,  that  the  declaration 
being  grounded  on  a  promise  to  the  executrix  herself,  the  naming  her  executrix 
was  but  surplussage.     This  point,  however,  was  ruled  differently  in  Elwees* 
execiUrix  v.  Mocater^  in  the  same  book,  j^agc  865,  but  it  was  decided  in  the  same 
way,  in  Nicholas  v.  Killigrew,  (1  Ld.  Ray,  436)  which  was  indebiUUus  assump. 
aUy  by  an  administrator  to  recover  money  paid  to  a  third  person,  after  the  death 
of  the  intestate,  for  the  use  of  the  plaintiff*  as  administrator.     In  Jenkins  and 
Wife  V.  Plume,  (1  Salk,  207,  and  0  Mod.  92)  which  was  assumpsit  by  execu- 
tors, for  money  had  and  received  by  the  defendants,  to  their  use,  as  executors.— 
The  action  was  held  to  lie,  and  that  the  naming  themselves  executors  was  only 
to  deduce  their  right,  and  set  it  forth  ab  origine.     Marsh  v.   Yellowly,  (2  Slra. 
1106)  was  decided  on  the  principle,  that  on  a  promise  made,  or  a  wrong  done  to 
the  executor  himself,  he  may  sustain  an  action  in  his  own  name,  or  as  executor, 
and  it  was  held  that  in  either  case  he  was  liable  for  cost.     In  Hooker  v.  QtdUery 
(lb,  1271)  the  declaration  contained  three  counts,  as  executrix,  and  one  for  the 
use  and  occupation  of  the  plaintiff* 's  house.     There  was  judgment  by  default 
which  was  reversed  on  error,  for,  said  the  court,  there  being  no  verdicty  they 
could  presume  nothing  but  that  the  fourth  count  was,  as  it  appeared,  in  her 
own  right,  which  could  not  be  joined  with  the  others.     In  the  fuml  determina- 
tioa  of  Jenkins  and  PUme,  (aa  reported  in  6  Mod.  181)  the  court  say  **ihm 
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plaintiff  needed  not  have  named  himgelf  executor,  it  being  on  a  eontf aot  with 
himself.  His  saying  that  it  was  to  his  use,  as  executor,  is  true,  and  therefore 
no  harm,  but  rather  better,  for  it  shows  how  the  right  came." 

The  oasesj  cited  from  4  Term^^Uep.  847,  and  2  Boa.  and  Put*  424,  do  not 
meet  the  questicm  before  us.  It  was  decided  in  those  cases,  that  counts,  on  prom- 
ises made  by  the  testator  in  his  life,  could  not  be  joined^with  counts  on  promises 
made  by  the  executor,  as  such,  because  they  admitted  of  different  pleas, 
and  different  judgments;  but  it  seems  to  have  been  understood,  that  sepa- 
rate  suits  might  have  been  sustained  against^  the  executor,  on  those  prom- 
ises, naming  him  as  executor,  and  that  on  the  latter,  the  judgment  would 
have  been  de  bonis  proprus^  although  the  defendant  was  named  as  executor. 
The  same  remark  applies  to  the  authority  from  2  Sound,  326.  The  cases 
there  referred  to  relate  to  the  doctrine  of  joinder  of  actions,  and  were  cited  for 
the  purpose  of  showing,  that  money  claimed  by,  or  from  executors,  in  different 
rights,  could  not  be  united  in  the  same  declaration,  which  is  a  question  ahogeth- 
er  different  from  the  one  now  under  discussion.  We  should  not  expect  to  find 
the  present  question  determined  in  cases  of  that  character,  but  as  far  as  they 
have  a  bearing  on  it,  they  seem  to  support  the  declaration  before  us.  The  au- 
thor of  the  note  admits,  that  a  count,  on^an  account  stated,  with  an  executor, 
for  money  due  from  the  testator,  may  be  joined  with  a  count  on  a  promise  made 
by  the  testator;  and  though  he  strongly  doubts  the  doctrine  in  Peirie  t.  Hawnay^ 
(^D.  JpE  659)  in  which  it  was  laid  down,  that  several  counts  may  be  joined,  for 
money  had  and  received  by  the  defendant,  to  the  use  of  the  testator,  and  to  the 
use^  the  executors  as  suchy  yet  Buller*  justice,  confidently  affirms  that  such  was 
the  constant  practice.  The  case  of  Hooker  v.  Quilters  before  cited,  seems  to  im- 
ply the  same  thing. 

In  Carter  v.  Phelps*  administrator,  (8  John  440)  it  was  admitted,  that  a  count 
charging  an  executor  as  being  liable  in  his  own  right,  on  a  cause  of  action 
arising  afler  the  testator's  death,  cannot  be  joined  with  one  on  a  promise  made 
by  the  testator  m  tuslife;  but  it  was  decided  that  a  count,  on  a  promise  made 
by  an  executor  or  administrator  as  such,  in  which  he  is  not  charged  a^persondU 
fy  liable,  may  be  joined  with  a  count  on  a  promise  made  by  the  intestate,  and 
by  a  parity  of  reasoning  a  count  on  a  promise  by  an  executor,  in  which  he 
is  named  as  executor;  but  charged  as  in  his  own  right,  may  be  joined  with  a 
count  on  a  promise  in  which  he^  is  not^named  as  executor.  In  both  cases  the  de- 
mand is  made  in  the  same  right  and  the  plea  and  judgment  are  the  same  in  both. 
In  Myer  v.  Cole,  (12  John.  350)  the  cause  of  action  stated  in  one  count,  arose  afl 
tei  the  death  of  the  testatrix,  and  the  promise  was  not  alleged  to  have  been  made 
by  the  executors,  as  such;  but  the  point  decided  in  that  case,  does  not  arise  in 
the  case  before  us.  It  is,  however,  plainly  to  be  inferred,  from  the  language  of 
the  court,  that  in  an  action  against  executors,  for  a  cause  arising  afler  the  death 
of  the  testator,  and  for  which  they  are  personally  liable,  they  may  be  named 
as  executors,  as  a  mere  descripHo  persona  fonA  consequently  that  the  judgment, 
notwithstanding  they  are  so  named,  will  be  de  boms  proprOs. — ^In  Hooker  v* 
Quilter,  (as  reported  in  1  Wil.)  tiiie  chief  reason^^against  the  joinder  was, 
that  the  court  could  not  say  what  damages  the'plaintiff  was  to  have,  as  admin- 
istrator, and  what  in  propria  jure.  The  reason  of  the  decision,  therefore,  has 
no  application  to  the  present  case.    It  was  also  stated  in  that  case,  that  if  an 
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•zecutor  name  himielf  ezeontor,  when  he  maj  sue  without,  as  in  an  action  fer 
rent,  both  in  the  life  of  the  testator,  and  after  his  death,  U  u  ha  mrphifsagey 
and  thisis  the  most  that  can  be  said  in  the  present  case. 

It  was  not  necessary  to  sue  the  defendants,  as  administrators,  for  although 
their  liability  arose  from  their  acts  as  administrators,  yet  they  were  responable 
in  their  in<&vidual  characters,  and  the  naming  of  them  as  administrators,  jb 
merely  a  deseriptio  persanae.  It  may  be  treated  as  surplussage,  or  as  intended 
to  show  the  nature,  and  origin  of  their  liability.  It  cannot  affect  the  form  of 
the  judgment. 

The  case  oi  Barry  o.  Ru$k^  (1  Term^  691)  cited  by  plaintiff,  does  not  bear 
on  this  case.  The  point  there  settled  was,  that  an  administrator,  by  entering 
into  an  arbitration  bond,  admitted  assets,  and  could  not  afterwards  plead  plene 
admnistravU*  The  case  ofFarr  «•  Neumian,  (4  Term^  621)  cited  by  both  par- 
ties,  appears  equally  inapplicable.  The  point  discussed  and  decided  in  that 
ease,  was,  that  the  goods  of  a  testator,  in  the  hands  of  his  executor,  were  not 
Jiable  to  be  taken  and  sold,  on  an  execution,  for  the  private  debt  of  the  executor, 
to  the  exclusion  of  judgments  for  the  proper  debts  of  the  testator.  The  same 
remark  applies  to  the  caseof  Rogers  v.  Jenkins^  (1  Bos.  4*  -Pu^*  33d.)  The 
point  there  settled  by  Byree,  chief  justice,  was,  that  if  process  issue  in  the  name 
of  one  plaintiff,  and  a  declaration  be  filed  in  the  name  of  him  and  another,  judg- 
ment will  be  set  aside,  for  irregularity.  In  the  marginal  note  to  this  case,  it  is 
stated,  that  in  Canning  v.  DaviSy  Yates,  justice,  decided  that  though  a  plaintiff 
style  himself  executor,  or  give  himself  any  other  superfluous  description,  it  will 
not  hurt,  for  the  demand  is  still  the  same.  The  16th  section  of  the  act  defimng 
the  duties  of  executors  and  administrators,  has  also  been  referred  to  on  the  part 
of  the  defendants.  On  a  careful  examination  of  that  section,  the  true  construe- 
tioa  of  it  will  be  found  to  be  tlus,  that  the  judgment  of  the  court  against  execu« 
tors,  or  administrators,  in  all  cases  in  which  it  is  properly  rendered  de  bonis  tes^ 
taioriSf  shall  only  subject  the  defendants  to  the  amount  of  assets  in  their  hands, 
wmubnmisteredf  whatever  may  have  been  the  form  of  pleading.  It  cannot  there* 
fore  affect  the  present  question.  It  contains  no  direction  as  to  the  description  of 
cases  in  which  the  judgment  shall  be  de  bonis  tesUUoris^  although  it  appears  to 
)iave  be^  cited  for  that  purpose. 

The  best  view  we  have  been  able  to  take  of  this  subject,  conducts  us  to  the 
eonclusion,  that  there  was  no  impropriety  is  describing  the  defendants  as 
administrators — ^that  that  circumstance  does  not  preclude  them  from  taking 
their  judgment  de  bonis  propriisy  and  that  there  is  nothing  incompatible  in  the 
different  counts  contained  in  the  declaration. 

The  second  proposition  is,  that  the  facts  stated  in  the  declaration,  supported 
by  the  proof  offered  at  the  trial,  were  su  ;.cient  to  entitle  the  phdntiA  to  a 
verdict. 

It  is  a  well  settled  principle,  that  every  declaration  must  set  out  a  good  title. 
It  must  show  such  facts,  as,  if  true,  entitle  the  plaintiff  to  a  judgment.  The 
omission  of  a  material  averment  cannot  be  supplied  by  testimony  at  the  trial. 
The  plaintiff's  evidence  must  correspond  wiih  his  case— he  cannot  extend  it  to 
aid  a  defective  title;  and  although  the  evidence  offered  may  present  a  clear  caae 
lor  the  plaintiff,  yet,  if  it  be  not  the  same  case  found  in  the  declaration  the  court 
irill  reject  it,  although  the  consequence  may  be  a  n<xi«suit. 
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Evideneet  being  that  which  aseertaiDS  and  iUuttnttes  the  point  m  iMue, 
be  confined  to  that  point.  Without  an  observance  of  this  nde  uncertainty  and 
coofunoo  would  ensue.  The  records  of  adjudged caaes  would  notahow,  with 
any  degree  of  certainty,  the  grounds  on  which  recoveries  were  had :  nor  would 
it  be  possible  to  conduct  judicial  proceedings  with  that  precision  and  certainty, 
which  is  justly  ascribed  to  the  science  of  special  pleading,  and  is  so  essential  to 
a  safe  and  unifi>rm  administration  of  justice. — ^It  can  scarcely  he  necessary  to 
refer  to  hooks  in  support  of  these  principles — ^they  are  found  every  where. 

The  plaintiff  in  this  case  claim,  as  heirs  at  law  to  the  intestate,  and  the  suit 
is  hrought  for  their  distributive  share  of  the  personal  estate.  It  is  not  pretended 
that  any  express  promise  has  heen  made.  The  action  is  grounded  on  the  legal 
liability  of  the  defendants,  and  the  implied  undertaking  which  the  law  infers 
from  it.  The  fact,  that  the  plaintiffs  are  children  of  John  Waldsmith,  dec'd. 
does  not  constitute  them  heirs  of  C.  Waldsmith;  nor  does  it,  in  connection  with 
the  other  fact,  that  the  defendants,  as  administrators,  have  settled  the  estate,  and 
retain  a  residuum,  show  any  liability  to  these  plaintiffs,  because  that  fact  may 
be  true,  and  the  plaintiffs  be  destitute  of  any  right  to  recover.  To  show  the 
existence  of  that  right,  two  additional  facts  are  necessary,  viz:  that  they  are 
grand-children  of  the  intestate,  and  that  the  intestate  survived  their  father.  It 
is  not  stated  that  John  was  the  son  of  Christian,  nor  does  it  appear  which  was 
the  survivor,  'i  he  former  of  these  facts  constitutes  the  foundation  of  the  claim, 
and  the  latter  is  equally  important;  for  if  the  father  survived  the  grand-father 
he  was  the  heir ;  the  right  vested  in  him  at  the  death  of  the  intestate— it  contin- 
ued in  him  till  his  death,  on  which  it  descended  to  the  plainti^Es,  who  must  claim 
it  as  a  part  of  his  perscMial  estate,  through  his  executors  or  administrators,  and 
not  as  heirs  at  law  to  their  grand-father— which  would  be  presupposing  that  the 
right,  at  the  death  of  their  father,  revested  in  their  deceased  grand-father  for  the 
purpose  of  descending  to  them,  which  would  be  an  absurdity.  As  the  declara- 
tion describes  the  plaintifis  to  be  children  of  John  Waldsmith,  it  is  not  enough  to 
add  ''and  heirs  of  Christian  Waldsmith,"  that  does  not  follow  as  a  consequence 
of  the  fact  stated. 

The  rule,  that  plaintif&,  who  claim  as  heirs,  must  show  how  they  are  heirs, 
applies  in  this  case;  and  it  is  understood,  that  this  relates  to  the  declarati<xi,  as 
well  as  the  evidence  given  at  the  trial. 

If  the  defendants  are  liable  in  this  action,  it  is  on  the  concurrence  of  a  variety 
c^  facts,  which  taken  together,  constitute  a  title  in  the  plaintiff,  but  cannot  be 
proved,  unless  they  are  relied  on,  and  stated  in  the  declaration.  A  good  title, 
defectively  set  out,  may  be  supplied  at  the  trial;  hut  not  so  where  the  title  itself 
appears  to  be  ilefective. 

It  cannot  be  pretended,  that  a  plaintiff  who  sues  as  an  heir,  and  simply  avers 
that  he  is  an  heir,  sets  out  a  good  title,  and  yet  this  is  the  amount  of  the  ctoclara* 
tion  in  the  present  case.  Without  showing  any  privity,  or  liability,  or  any 
ground  of  an  implied  undertaking,  on  the  part  of  the  defendants,  it  is  averred 
that  they  accounted  with  the  judges  of  the  court  of  common  pleas,  and  were 
feund  in  arrear  and  indebted  to  the  plaintifs.  Their  indebtedness  to  the  plaiatifb 
in  any  amount,  depends  on  the  fact  of  heirship,  which  is  not  shown;  and  the 
amount  of  that  indebtedness  depends  on  the  number  of  heirs-— their  respectiv» 
degrees  of  consanguinity,  and  the  total  amount  of  iesiduum,  ascertained  by  th» 
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settlement,  respecting  which  the  declaration  is  entirely  silent.  If  the  plaintifb 
be  heirs  of  the  intestate,  they  take  per  siirpesy  and  the  share,  to  which  they  have 
a  claim,  depends  on  the  number  of  children  who  survived  the  intestate,  or  who 
might  have  died  before  him,  leaving  issue. 

It  was  proposed  to  supply  all  these  omissions  by  proof  at  the  trial,  or,  in  other 
words,  to  make  out  a  title  before  the  jury,  which  was  not  found  in  the  pleadings. 
We  are  of  opinion  that  this  could  not  be  done.  But  there  is  another  enquiry 
involved  in  this  branch  of  the  case,  equally  decisive.  On  what  principle  of  law 
have  the  plaintife  joined  in  this  action?  We  learn,  though  not  from  the  pleadings, 
that  they  are  the  grand-children,  and  a  part  of  the  heirs  of  C.  Waldsmith, 
among  whom  the  administrators  are  directed  by  the  statute,  to  distribute,  in 
equal  shares,  that  portion  of  the  personal  estate  of  the  intestate,  that  their  de- 
ceased  father  would  have  inherited,  had  he  survived  him. 

In  regard  to  real  estate,  parceners  have  but  one  entire  freehold,  and  must  join 
in  real  actions;  but  this  claim  rests  on  different  grounds — as  between  the  plain- 
tifli,  there  is  no  joinder  of  contract,  or  of  interest;  their  rights  are  separate  and 
distinct.  The  defendants  are  answerable  to  them  severally,  and  each  of  the 
heirs  has  a  right  to  demand  and  receive  liis  separate  share  of  the  residuum.  In 
order  to  sustain  a  joint  action,  in  any  case,  there  must  be  a  joint  interest,  as  the 
proof  must  sustain  the  case  made  out  in  the  pleadings.  If  two  or  more  unite  in 
one  suit,  they  cannot  sustain  it  by  proof  of  distinct,  unconnected  claims,  and 
perhaps  a  case  could  not  be  selected  better  ccdculated  to  illustrate  the  position, 
than  the  one  in  hand.  C.  Waldsmith  died  intestate,  leaving  several  children 
and  grand-children.  The  plaintifis  are  the  children  of  his  son  John,  whom  he 
survived,  and  the  defendants  are  his  administrators.  The  suit  is  brought  to  re- 
cover, in  one  entire  sum,  the  distributive  shares  of  the  personal  estate,  claimed 
by  three  of  the  heirs.  The  bare  statement  of  the  case  shows  that  they  have  not 
one  entire  claim,  but  that  their  claims  are  separate  and  disinct.  Were  it  other- 
wise, the  unity  of  interest  would  extend  to  the  whole  estate,  and  require  all  the 
heirs  to  join.  It  will  not  be  pretended,  that  the  administrators  have  not  a  right 
to  settle  with  the  heirs  separately,  and  take  from  them  releases,  without  affecting 
the  rights  of  other  heirs;  and  it  is  well  known  to  be  the  constant  practice,  for 
administrators  to  make  partial  advances  to  the  heirs,  from  time  to  time,  as  they 
may  require  it,  which  necessarily  leaves  unequal  balances  due. 

In*  a  joint  action  this  inequality  cannot  be  regarded.  The  plaintiffs  cannot 
obtain  separate  judgments,  nor  can  the  judgment  designate  the  amount  due  to 
each;  it  must  be  for  an  entire  sum,  in  which  they  will  have  an  equal  right.  On 
this  principle,  each  heir  would  be  bound  by  the  acts  of  his  co-heir,  who  might 
receive  and  release  to  the  administrators,  the  whole  personal  estate.  But  the 
language  of  the  statute  seems  to  put  this  question  at  rest.  It  enacts,  "that  if 
any  person  shall  die  intestate,  leaving  any  goods,  chattels,  or  other  personal  es* 
tate,  such  goods,  chattels,  or  other  personal  estate,  shall  be  distribuUd  agreea- 
bly to  the  foregoing  course  of  descents."  The  right  of  the  plainti&  is  derived 
from  this  statute,  which  directs  the  administrators  to  distribute,  or  pay  to  each 
cithern,  the  share  designated  in  the  preceding  sections. 

Inasmuch,  then,  as  it  is  made  the  duty  of  the  administrators  to  pay  to  each 
heir  the  share  designated  by  the  act,  and  as  the  right  of  the  heir  to  demand  arises 
from  tii^  duty  of  tlie  administrator  to  pay,  the  right  must  follow  ih%  duty;  of 
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^oox99  each  heir  mpft  huva  a  oeparate,  disdncti  and  independent  claiin,  to  his 
distributive  share*    Such  claims  cannot  be  joined  in  one  suit,  without  violating 
the  plainest  rules  rdating  to  the  joinder  of  actions. 
Motion  overruled. 


CASE  ET  AL-  ».  MARK. 


Distinction  between  case  and  trespass— where  the  hijuiy  is  direct  and  immediate,  tiespass  is  tha 
^^por  action. 

Case  Ml  not  the  proper,  remedy  where  the  defendapt  ''so  carelessly  and  negligently  navigated  hia 
eteam-hoat  on  the  Ohio  River,  that  he  nin  foul  of,  and  struck  the  flat  boat  of  the  plaintifi^  by  means 
whereof  it  immediately  sunk,  and  was  lost  to  the  plaintiff. 

This  case  canto  before  tli^  court  upon  a  writ  of  error  to  the  Common  Picas  of 
Hamilton  county,  and  was  reserved  for  decision  here  by  the  Supreme  Court  of 

that  county. 

It  was  an  action  on  the  case,  and  the  declaration  contained  a  single  count,  in 
which  it  was  charged,  that  the  defendant  "so  carelessly  and  negligently  naviga« 
ted  his  steam-boat  upon,  the  Ohio  river,  that  he  run  foul  of,  and  struck  the  flat 
boat  of  the  plaintiffs,  by  means  whereof  it  immediately  sunk,  and  was  lost  to  the 
plaiati&." 

A  verdict  was  rendered  for  plaintifis  upon  trial;  the  defendant  move^  an  arrest 

.  of  judgment,  upon  the  ground  that  the  facts  stated  in  the  declaration  constituted 

a  direct  trespass,  for  which  an  action  on  the  case  would  not  Ue*    The  court  of 

Common  Pleas  arrested  the  judgmentf  to  reverse  which,  error  was  brought,  and 

the  general  error  assigned. 

J.  W.  Piatt^  for  plaintiff  in  error.     T.  Hamnwndy  contra^ 

OpinUm  of  the  court  hy  judge  BrRNBT* 

The  error  assigned  in  thi9  case  is,  that  the  court  of  Common  Pleas  arretted 
the  judgment,  on  the  ground  that  the  facta  amounted  to  a  trespass  t»  et  amUs^ 
and  that  this  action  could  not  be  spstained.  It  becomes  necessary,  therefore,  to 
ascertain  the  distinction  between  trespass  and  case,  and  apply  it  to  the  facts  and 
circumstances  set  out  in  the  declaration. 

Hie  pbdntiSs  chai^t  Ibal  the  defendant  was  the  owner  and  commander  of  a 
certain  steam-heat,  called  the  Co^ress,  navigating,  the  Ohio  river— that  he  so 
carelessly  navigated,  managed,  and  steered  the  said  steam-boat,  that  he  run  her 
foul  of,  struck  and  broke  a  certain  coal  boat,  owned  and  navigated  by  the  plain« 
tiffi,  by  means  of  which  the  said  coal  boat  immediately  sunk,  and  was  lost. 

The  plamtiffii  contend,  tha;t,  the  iiyury  here  described,  was  consequential,  and 
not  direct;  but  if  direct,  that  it  was  the  result  of  negligence,  and  that  in  either 
eveotf  the  acti<9i  ought  ^  be  ease. 

The  first  part  of  this  proposUion  certainly  cannot  be  sustained.    The  terms 

coDflfiquential,  and  immediate,  are  well  understood.    That  is  immediate  which 

19  prodweed  by  the  act  to  which  it  is  ascribed,  without  the  intervention  or  agency 

ofany  distinct,  intermediate  cause,  but  the  effect  of  an  intermediate  cause  is 

aomelimeB  considered  aa  a  trespass,  produced  by  a  preceding  cause,  when  the 

farmer  is  the  immediate  eflfeet  of  the  latter.    Thus  the  effect  of  pulling  the  trig- 

40 
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ger  of  a  loaded  *guD,  is  the  production  of  fire,  which  causes  the  powder  to  barn 
which  gives  motion  to  the  ball,  by  which  the  injury  is  produced;  here  the  whole 
transaction  is  considered  as  one  act,  and  tlie  trespass  is  ascribed  to  the  pulling 
of  the  trigger,  though  the  injury  is  tlio  immediate  effect  of  an  intervening  cause 
which  gave  motion  and  force  to  the  ball.  So  in  the  case  of  the  lighted  squib, 
although  it  would  have  been  harmless  to  the  plaintiff,  without  the  agency  of 
Willis  and  Ryal,yet  as  they  acted  in  self  defence,  to  avoid  the  danger  produced 
by  the  agency  of  the  defendant,  their  conduct  was  ascribed  to  him.  All  that 
was  done  subsequent  to  the  original  throwing,  was  considered  as  a  continqatioo 
of  the  first  act,  and  the  putting  out  of  the  plaintifPs  eye,  was  declared  to  be  the 
immediate  effect  of  that  act.  In  this  case  the  defendant  was  at  the  helm,  direct. 
ing  the  course  of  his  boat — the  sleam  which  gave  it  motion,  was  under  his  con- 
troul;  the  boat  therefore  received  its  motion  and  course  from  the  defendant,  by 
which  it  was  made  to  strike  the  plaJfttifTs'  boat,  so  that  it  was  broken,  and  imme- 
diately sunk.  Here  there  was  no  distinct  intermediate  agency.  The  injury 
was  the  breaking  and  sinking  of  the  coal  boa* — the  cause  of  that  injury  was  the 
act  of  the  defendant,  in  running  the  steam-boat  against  her.  'J  he  injury  there- 
fore  cannot  be  considered  as  consequential — ^it  was  direct  and  immediate. 

The  second  part  of  the  proposition  is  equally  untenable.  The  defendant  could 
not  shelter  himself  under  the  plea  of  negligence,  and  the  plaintifis  are  not  at 
liberty  to  force  on  him  an  apology  of  which  he  could  not  avail  himself.  The 
character  of  the  transaction,  in  reference  to  the  form  ot  the  suit  cannot  be  affec. 
ted  by  the  presence  or  absence  of  negligence.  That  circumstance  may,  in 
some  cases,  have  an  impression  on  the  amount  of  damages  recovered,  by  vary, 
ing  the  degree  of  malice,  but  it  cannot  change  the  nature  of  the  act.  If  it  has 
the  ingredient  that  stamps  it  with  the  character  of  a  trespass,  it  must  be  treated 
as  such.  If  a  man  shooting  at  game,  does  it  so  carelessly  and  negligently  as  to 
wound  a  person  happening  to  be  in  the  vicinity,  the  fact  that  it  was  done  care- 
lessly, and  without  design,  will  not  protect  him  from  an  action  of  trespass.  So 
if  a  man  in  self  defence^  aims  a  blow  at  another,  and  by  negligence,  or  want  of 
care  strikes  a  third  person,  it  is  a  trespass. 

The  proposition  set  up  by  the  plaintiffs  that  where  there  is  negligence,  al- 
though  the  injury  be  immediate,  the  party  may  waive  (he  immediate  injury, 
and  claim  the  damages  only  which  is  the  consequence  of  the  injury,  amounts 
to  this,  that  he  may  take  up  an  entire,  connected  transaction  by  parts,  and  rely 
on  as  much  of  it  as  will  answer  his  purpose,  to  the  exclusion  of  the  residue. 
This  would  be  a  convenient  privilege,  as  it  would  oflen  save  a  plaintiff  from  the 
•  unpleasant  consequences  of  a  non.6uit;  but  it  would'  destroy  established  dis- 
tinctions, and  introduce  an  uncertainty  in  judicial  proceedings  which  would  be 
inconvenient  and  injurious.  One  of  the  reasons  given  for  not  sustaining  acticms 
on  the  case,  where  the  circumstances  amount  to  a  clear  trespass,  and  vice  versOy 
is  the  necessity  of  preserving  the  boundary  of  actions,  by  which  I  understazMl 
the  rules  that  prescribe  what  particular  action,  or  form  of  suit,  shall  be  brought 
for  each  particular  injury.    These  rules  cannot  be  uniform,  if  plaintifis  are 
pernutted  to  garble  their  cases,  so  as  to  convert  an  unequivocal  trespass,  into 
trespass  on  the  case.     Were  this  permitted,  I  cqnnot  conceive  of  cuiy  trespass, 
that  may  not  be  sued  for  in  the  form  of  case.^— What  are  the  ordinary  concom- 
itants of  a  severe  battery  ?  They  are  pain,  bodily  and  mental — ^incapaeity  fbr 
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buainoes — ^tho  exp8xu3  ofmodical  aid,  and  disgraco  hi  tht^  public  estimatioa.  If 
under  the  pretenco  of  waiving  the  ini.'ii3diato  injury,  which  is  tho  pain,  the  par. 
ty  may  go  for  the  consequential  damage,  which  is  tho  incapacity  for  business, 
expense,  &c.  it  will  be  a  matter  of  but  little  moment,  whether  ho  sue  in  trespass, 
or  incase,  as  the  only  difference  in  the  result  would  be,  the  portion  of  damage 
that  might  be  allowed  for  the  pain  inflicteJ.  If  this  bo  conceded,  the  boundary 
between  trespass  and  case,  is  at  once  broken  down — courts  have  no  control  over 
it — it  is  in  the  power  ©f  every  plaintiff,  and  may  be  varied  as  the  convenience 
of  the  moment  may  require.  Should  a  party  mistake  his  remedy,  and  sue  in 
case  for  an  undoubted  trespass,  he  has  only  to  turn  on  his  opponent,  and  say,  I 
waive  the  immediate  injury,  and  he  is  perfectly  safe.  I  have  looked  into  the  au- 
thorities cited  to  this  point,  and  although  some  of  them  seem  to  be  in  opposition 
to  the  general  tenor  of  the  cases  on  tho  subject,  I  cannot  believe  that  they  sus- 
tain  the  plaintiffs.  Turner  v,  HuwJcins,  (I  B^j,  ^  PuL  472)  was  a  writ  of 
error,  afler  verdict.  Tho  court  put  the  case  entirely  on  the  ground  of  a  non 
feasance,  which  they  said  made  it  a  complete  action  on  the  case.  They  refer- 
red all  the  circumstances  alleged,  to  the  not  slackening  of  the  rope,  by  the  de- 
fendant's servants,  as  they  were  bound  to  do,  and  having  done  so,  they  declined 
looking  into  the  cases  cited  to  show  the  distinction  between  trespass  and  case. 

In  PUls  V.  Gaines,  ^c.  (1  Silk.  10)  the  question  settled  was,  that  the  captain 
of- a  vessel,  lying  in  port,  not  bjing  the  owner,  m  ly  maintain  case  against  an 
offiqqr,  who  unlawfully  detains  her  in  port,  for  the  particular  loss  he  has  sus- 
tained,  by  the  detention  of  the  voyage,  oi^  miy  bring  trcspasi,  founded  on  his 
possession,  as  the  bailiff  of  goods  may. 

In  SkUer  o.  Baker,  (8  WiL  359)  the  injury  complained  of  proceeded  from  i<^. 
norance  and  want  of  skill,  in  the  defendants,  who  had  been  employed  as  sur- 
geons  by  the  plaintiff.  Afler  verdict,  the  court  refused  to  look  with  ea^^-le's 
eyes,  to  see  whether  the  evidence  applied  exactly  to  tho  case  or  not,  but  they 
settled  no  point  relative  to  the  distinction  between  case  and  trespass,  or  the  ri^-ht 
of  a  party  to  waive  a  direct  trespass,  and  bring  case  for  consequential  damao'o. 

HuggU  V,  Montgomery,  (2  New.  Rep.  418)  was  an  action  of  trespass  against 
the  master  of  a  vessel,  for  an  act  of  the  pilot,  done  while  the  defendant  was  on 
board,  but  not  by  his  order.  The  court  do  not  give  the  reason  of  their  opinion, 
but  from  an  observation  of  Chajibke,  justice,  it  appears  to 'hove  been,  that  the 
master  was  not  liable  to  an  action  Qf  trespass  for  the  act  of  the  servant,  doixe 
without  his  order. 

In  JJo^er*  r.  Imbleion,  (75.  117)  the  marginal  note  cited,  and  rdied  On  by  the 
plaintiff,  does  not  appear  to  be  supported  by  the  text.  The  distinction,  however, 
between  trespass  and  case,  was  not  agitated,  nor  do  the  court  refer  to*  it  in  their 
opinion.  The  editor  has  taken  it  for  granted,  that  it  was  an  action  on  the  case, 
but  the  defendant's  counsel  did  not  so  consider  it,  or  they  would  not  have  as- 
signed as  a  cause  of  demurrer,  the  omission  of  the  words  vi  et  amds,  and  e&atra 
parim,  nor  would  the  court  have  gravely  decided  that  because  the  injury  was 
alleged  to  have  arisen  from  mere  negligence,  the  words  vi  etarmis  and  eontra 
parem  were  not  necessary  in  an  action  on  tho  case.  Those  words  hav^  no 
place  in  such  a  declaration — ^their  presence  wou  ]d  have  been  a  cause  of  demur- 
rer, rather  than  their  absence. 

Ogle  V.  Barnes,  (8  Term  Rep,  188)  has  als^   been  cited.     At  first  view  it 
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would  seem  difficult  to  reconcile  thia  case  with  the  masa  of  cases  reported  on  tho 

same  aubject,  or  with  the  rule  adopted  by  the  chief  justice,  in  the  case  itself^ 

which  was,  that  if  the  act  occasion  an  immediate  injury  to  another,  trespass  is 

Che  proper  rcmody,  but  if  the  injury  bo  not  immodiatc  but  only  consequential  on. 

(he  act  done,  case  must  be  brought.     But  a  careful  examination,  after  reading* 

the  explanation  given  of  it  in  Leame  v.  Bray,  will  remove  the  difficulty.     It 

could  not  have  been  the  intention  of  the  court  to  shake  the  rule  established  by 

so  many  preceding  cases,  because  they  expressly  recognize  it,  and  because 

they  have  put  their  decision  on  a  different  ground,  to  wit,  that  it  did  not  appear 

that  the  injury  proceeded  from  the  personal  acts  of  the  defendants,  or  that  they 

were  even  on  board  of  the  vessel  at  the  time. 

The  passage  referred  to  in  Chitty,  does  not  lay  down  a  general  rule.  It  mere- 
ly states  that  the  party  injured  has  sometimes  an  election,  which  is  all  that  can 
be  gathered  from  the  cases  he  cites,  most  of  which  I  have  noticed  above.  Tho 
case  of  Blin  o.  Camphelly  (14  John.  433)  appears  to  go  the  whole  length  con- 
tended for  by  the  plaintiflfs;  and  althoagh  that  decision  was  recognized  as  being 
correct,  in  Percioalv.  Hickey,  (18  John,  233)  on  the  authority  of  Chitty,  and 
the  cases  cited  by  him,  yet  we  cannot  adopt  it  for  the  governmsnt  of  this  case. 
Some  of  the  references  in  Chitty  do  not  touch  the  point,. others  are  equivocal, 
and  as  far  as  they  go  to  establish  the  doctrine  contended  for,  they  are  opposed 
by  others,  which  wo  think  they  ought  not  to  control. 

Tho  uncertainty  that  exists  in  cases  of  this  character,  may  be  ascribe,  in 
some  measure,  to  the  decisions  that  have  been  made  in  cases  for  running  down 
ships,  where  the  force  that  causes  the  ii^ury  does  not  always  proceed  from  tho 
agency  of  the  person  having  tho  management  of  the  vessel.  Winds^  waves,  and 
currents  may  counteract  his  designs,  by  moving  the  ship  in  a  course  he  has  en- 
deavored  to  avoid.  It  may  bo  easy  to  determine  the  presence  of  this  agency, 
but  difficult  to  ascertain  the  extent  of  its  effect.  On  a  sapposltion  that  the  de- 
fendant's vessel  has  been  taken  to  the  point  where  the  injury  was  done,  without 
his  agency,  or  in  opposition  to  his  efforts,  honestly  made  to  prevent  it,  it  would 
be  hard  to  declare  him  a  trespasser.— The  impossibility  of  knowing  with  cer- 
tainly the  real  extent  of  this  extraneous  cause,  and  how  far  it  might  have  been 
in  the  power  of  the  defendant  to  counteract  it,  or  whether  his  efforts,  by  miscal- 
culation or  design,  did  not  co-operate  with  it,  renders  it  difficult  to  apply  a  uni. 
form  rule.  But  this  difficulty  cannot  be  found  in  cases  that  receive  an  unequiv- 
ocal  character  from  the  certainty  of  the  facts  on  which  they  depend. 

Something  may  also  be  ascribed  to  the  reluctance  with  which  courts  yield  to 
the  necessity  of  deciding  against  a  just  claim,  on  a  teclmical  objection,  or  of 
turning  a  party  round,  becauss  he  has  mistaken  his  remsdy.  In  some  instance  s 
this  feeling  has  induced  judges  to  avail  themselves  of  circumstances  in  support  of 
a  case,  having  justice  and  equity  on  its  side,  that  do  not  form  a  legal  distinction^ 
or  bring  it  within  any  established  rule.  The  sam3  circumstances  are  relied  on 
In  othsf  cases,  which  tends  to  render  the  law  apparently  doubtful.  For  exam- 
pie,  in  some  cases  we  find  the  lawfulness  or  unlawfulness  of  the  act  much  insist, 
ed  on,  from  which  an  inattentive  reader  might  conclude  that  that  circumstance 
formed  the  rule  of  distinction  between  trespass  and  case;  but  it  is  well  known, 
that  acts  strictly  lawful  frequently  amount  to  traapasses,  while  those  that  are 
unlawful,  are  attended  with  injuries,  for  which  trespass  cannot  be  sustained. 
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Tlia%  If  A  lo^i  diootii%  at  a  tag^t,  wU 

other,  tmpass  will  lie;  but  if  he  dig  apit  in  the  highway,  i^to  whidh  a  trarel« 

fer  &U%  treepaas  will  not  lie,  although  the  act  was  unlawful* 

In  some  eases,  great  stress  is  laid  on  the  force  that  acconipames  the  act,  by 
which  an  injury  is  done;  but  this  is  not  a  distinguishing  fact»--tt  fonns  no  .cri-* 
terion  by  which  to  decide  the  character  of  the  injury,  or  of  the  remedy.  -  This 
will  appear  ^rom  tiie  rery  femiliar  case  of  the  log:  if  it  be  .thrown  into  the 
highway  with  great  foroe  and  violence,  and  afterwards  a  traveller  falls  over  it, 
he  cannot  have  trespass;  but  if  it  be  laid  very  gently  on  his  foot,  by  whidx  he  is 
injured,  trespass  will  lie.  So  if  a  man  quietly  enters  the  enclosure  of  his.neigh- 
bor  and  picks  uj^  an  apple,  trespass  will  lie;  but  if  he  should,  by  forcible  and  vi- 
<dent  effort,  obHruel  a  water  course,  whereby  the  water  is  caused  to  flow  back 
on  his  neighbor's  land,  it  would  not  be  a  trespass — ^he  would  be  liable  ^nly  in 
an  action  on  liie  case. 

It-  has  also  been  coi^ended,  as  it  is  in  this  case,  that  when  the  act  from  which 
the  injury  proceeds,  was  done  wilfully,  trespass  is  the  proper  remedy;  but  not 
so  when  it  is  the  effect  of  carelessness,  or  negligence.     But  this  distinction  can- 
not be  sustained,  as  will  be  evident  from  a  little  reflection.     In  the  cases  before 
mentioned,  the  log  was  thrown  into  the  highway,  and  the  water  course  was  ob- 
structed intentiondly,  and  it  might  be,  to  produce  the  very  injury  that  ensued, 
bat  trespass  could  not  be  maintained.     On  the  other  hand,  if,  while  a  person  is 
carelessly  handling  a  loaded  gun,  he  should  unintentionally  cause  it  to  go  off 
and  wound  another,  trespass  would  lie,  although  the  act  was  not  wilful,  and  the 
injury  was  the  e£fect  of  negligence*     So  if  a  man  should  carelessly  throw  a 
brick-bat  from  asoafRildand  unintentionally  wound  another,  trespass  would  lie. 
In  Leam^and  Bray,  it  was  proved  that  the  accident  happened  from  negligence, 
and  not  wilfully,  yet  it  was  decided  that  trespass  was  the  proper  action.     So  in 
Weaner  and  Ward,  where  the  defendant,  exercising  in  the  trained  bands,  fired 
his  musket,  and  by  accident  hurt  the  plaintiff,  it  was  trespass;  and  where  a  per- 
son suddenly  turning  round  knocked  another  down,  unintentionally,  and  without 
seeing  him,  trespass  was  holden  to  lie. 

The  true  distinction  unquestionably  is,  whether  the  injury  be  immediate,  or 
consequential,  as  will  appear  clearly  f^rom  the  authorities. 

Tujfior  V*  MahAaWf  {%  Hen.  and  Munf.  436)  was  trespass  on  the  case,  for 
riiooting  off  a  gun  in  a  place  where  many  people  were  assembled,  so  carelessly 
and  negligently,  though  without  any  design  to  injure  the  plaintiff,  that  the  con- 
tents of  the  gun  struck  his  leg,  and  wounded  him,  in  consequence  of  which 
Wound  his  leg  was  amputated — he  was  unable  to  attend  to  his  business,,  and 
was  put  to  gieat  ezp^ose,  dro.  It  was  contended  that  the  plaintiff  had  mistaken 
his  actioii,  and  that  the  defendant  could  be  made  answerable  oaly  in  an  action 
of  trespass  vi  et  amds.  The  whole  court  were  of  that  opinion,  on  the  ground 
that  die  ixqury  was  immediate,  being  occasioned  by  the  discharge  of  the  gun. — 
Judge  Roane  remarked,  that  there  was  no  position  in  the  law  more  clearly  es- 
tablished than  this,  that  wherever  the  injury  is  committed  by  the  immediate  act 
comfdained  of,  ike  ^tetim  wuat  he  irespaea.  (Covel  v.  Landng,  I  Cam$.  N.  P. 
Rep.  497.)  In  this  case  the  defendant  was  the  owner  of  a  Mp^  being  on 
board,  and  staadmg^at  the  helm,  heumntentionally,  and  through  ignorance  And 
'  Wtm  of  skill,  run  her  agaiBSt  the  plaintiff's  ship  in  the  river  Thames.  .  The 
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action  was  trespass.  It  was  contended  fbr  defendant^  thai  the  actien  could  not 
be  sustained,  unless  the  act  were  wilfully  done,  and  that  it  was  wilfulness  alons 
that  could  determine  the  nature  of  the  act*  Lord  ELLBimoBouaH  declared,  he 
had  always  been  of  opinion,  that  the  only  just  and  intelligible  criterion  of  tres. 
pass  and  case,  was,  whether  the  injury  complained  of  arose  directly,  or  followed 
consequentially  from  the  act  of  the  defendant*  That  as  the  defendant  at  the 
helm  guided  his  vessel,  the  winds  and  waves  being  only  instrumental  in  carrying 
her  along,  the  force  proceeded  from  him,  and  the  injury  was  the  immediate  efiect 
of  that  force. 

Reynolds  s.  Clarke,  (2  Lord  Ray,  1999)  was  an  action  of  trespass  for  putting 
up  spouts  to  the  defendant's  house,  by  which  the  water  was  collected  in  great 
quantities,  and  thrown  on  the  plaintiff's  land,  by  reason  whereof,  &c.  The 
question  was,  whether  case  or  trespass  was  the  proper  action.  The  court 
decided  the  distinction  in  law  to  be,  where  the  immediate  act  itself  occasioned 
a  prejudice,  or  is  an  injury  to  the  plaintiff,  or  where  the  act  itself  be  not  an  in* 
jury,  but  a  consequence  from  that  act,  is  prejudicial  to  the  plaintiff;  that  in  the 
first  case,  trespass  vi  et  armis  will  lie;  in  the  last,  it  will  not.  And  in  remarking 
on  the  case  of  Preston  v.  Mason,  cited  at  bar,  from  Hard*  61,  the  court  observed, 
that  case  might  be  law,  because  it  was  laid,  that  the  defendant  made  the  water 
to  run;  which  was  the  sams  as  if  it  had  been  laid,  that  the  defendant  poured 
the  water;  in  which  case  trespass  would  have  lain,  because  the  immediate  act 
of  pouring  would  have  been  a  trespass.  In  the  report  of  this  case,  as  we  find 
it  in  1  Stra.  684,  the  chief  justice  is  represented  as  saying,  if  the  action  in  the 
first  instance  be  unlawful,  trespass  will  lie;  but  ifthe  act  be  priinafade  lawful, 
and  the  prejudice  to  another  is  not  immediate,  but  consequental,  it  must  be  an 
action  on  the  case;  but  the  chief  justice,  in  his  own  report  of  the  case,  lays  no 
stress  on  the  lawfulness,  or  unlawfulness  of  the  act. 

Samgnar  v.  Roome,  (6  Term  Rep.  125)  was  an  action  on  the  case,  for  dri- 
ving wilfully  against  the  plaintiff 's  carriage,  whereby  it  was  injured.  After 
verdict,  judgment  was  arrested,  because  the  injury  was  immediate,  and  the 
action  if  any  could  be  sustained,  should  have  been  trespass. 

In  the  case  of  SeoU  v  Shepherd,  as  we  have  it  reported  m  2  Blae.  and  Z  WiL 
there  was  no  diversity  of  opinion  as  to  the  rule,  that  where  the  injury  is  direct 
and  immediate,  the  action  should  be  trespass.  The  disagre^toeiH  was  as  to  the 
proper  inference  to  be  drawn  from  the  facts  of  the  case.  Judge  Blackstone  con. 
sidered  the  injury  as  proceeding  from  the  person  who  last  threw  the  squib,  and 
not  from  the  defendant.  The  other  judges  considered,  that  after  the  firat  act  of 
throwing  the  squib,  the  different  directions  which  it  received  from  other  hands, 
was  a  continuation  of  the  first  act  of  the  defendant,  and  that  the  injury  was  the 
immediate  consequence  of  that  act,  and  on  that  ground  the  action  of  trespan 
was  sustained. 

In  Howard  v.  Bankes,  (2  Bur.  1114)  the  distinction  between  trespass  and  case 
was  recognized  to  be  this:  immediate  damage  to  the  plaintiff's  property  is  a 
ground  for  trespass,  consequential  damage  to  it,  is  a  ground  for  case.  The 
court  decided  that  the  damage  was  consequential,  and  sustained  the  action. 

In  1  Swifes  Digest^  540,  it  is  laid  down,  that  the  criterion  is  not  whejther  the 
act  was  accompanied  with  force,  or  whether  there  was  an  intent  to  do  the  injury, 
or  whether  the  injury  was  occasioned  by  negligence;  but  the  question  always 
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will  be,  whether  the  injury  waa  die  direct  and  immediate  effect  of  the  act  com. 
plained  of»  or  whether  it  was  merely  the  consequence  of  some  act  or  omission* 

In  Leame  v.  Bfoy,  (8  Etuiy  503)  the  whole  court  recognized  the  rule  laid 
down  in  ScoU  v.  Ske^phietdt  that  where  the  injury  is  direct  and  immediate,  the 
remedy  is  trespass;  where  it  is  mediate  and  consequential,  it  is  case.  This  was 
said  to  be  the  rule  deducible  from  all  the  authorities,  ancient  and  modem;  and 
Lb  Blano,  justice,  declared,  that  in  all  the  books,  the  invariable  principle  to 
be  collected  is,  that  where  the  injury  is  immediate  on  the  act  done,  then  tree- 
pass  lies;  but  where  it  is  not  immediate,  but  consequential,  then  the  remedy  is 
case. 

On  the  whole  we  are  well  satisfied,  that  whatever  may  be  the  apparent  discre- 
pancy between  the  cases,  the  rule  is  clearly  and  judiciously  settl^,  that  where 
the  injury  is  direct  and  immediate,  the  action  must  be  trespass,  whether  the 
act  were  done  wilfully,  or  by  negligence  and  want  of  care,  and  as  the  facts  set 
out  in  the  declaration  show  ihnX  such  was  the  character  of  the  injury  complained 
of  in  this  case,  the  judgment  of  the  Common  Pleas  must  be. affirmed. 


GIBBS  V.  FULTON. 


In  an  action  by  the  plaintiiF  to  recover  money  paid  by  him  as  bail  of  the  defendant,  a  tiantcnpt 
from  an  appellate  court  if  not  proper  evidence  of  the  proceedings  in  the  court  below. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff  claimed  to  recover 
money  paid  by  him,  as  bail  for  the  defendant.  The  cause  was  brought  from 
the  Supreme  Court  of  Ross  county. 

At  the  trial,  the  plaiiitiff,  to  prove  the  fact  that  he  had  been  bail  for  the 
defendant,  produced  and  ofiered  in  evidence,  a  transcript  of  a  record,  duly 
certified  from  the  Common  Pleas  of  Chester  county,  Pennsylvania.  This  trans- 
cript eontained  a  proceeding,  upon  a  certiorari^  at  the  suit  of  Gilbert  Gihbs  v. 
Samuel  McCIean.  This  certiorari  brought  into  the  court  of  Common  Pleas  a 
transcript  of  a  proceeding  before  a  justice  of  the  peace,  in  a  suit  between 
Samuel  McClean,  plaintiff,  and  John  Fulton  and  Gilbert  Gibbs,  his  bail.— - 
Judgment  had  been  rendered  against  Gibbs  only,  and  this  judgment,  upon  the 
certiorari;  was  affirmed. 

When  this  transcript  of  the  record  was  offered  in  evidence,  the  defendant 
objected  to  it  as  inadmissible,  being  but  the  copy  of  a  copy.  His  objection  was 
overruled,  and  a  verdict  found  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  upon  the  ground  of  error  in  admitting  the  evidence,  and  the  decision 
upon  the  motion  was  adjourned. 

Leonard^  in  support  of  the  motion.    Bondy  contra. 
By  the  Covxt. 

The  plaintiff  could  not  recover  against  the  defendant,  without  proof  that  he 
became  his  bail.  This  fact  he  was  bound  tp  prove  by  the  best,  not  by  Becooda* 
ry  evidence.  The  best  evidence  was  a  transcript  of  the  proceeding  against 
Fulton,BAd  the  undertaking,  as  bail,  founded  npon  it;  whether  that  Undertaking 
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WM  mMe»  by  a  foQfiemwioe  8|fi^  Iby  Oibb^ 
moot,  BUtdebelQxe  the  juatioewd  aitemi  by  biDfr 

Suit  wM  bxiMigbt  agajntt  6ibb9»  upon  thj9  imdortAkiqgi  tf4ilK)enMit  render* 
Gd:agiin«t  him.  To  this  judgmeiAhe  obtai^^d  a  c<iitOfwi»  and  in  Us  i«mm tto 
jjuaticeembodi!^  all  his  proceeding*,  and  upo»  this  return  the  judgiaient  wap 
affinned.  We  do  not  perceive  upon  what  piinciple  a  judicial  seliuii  can  be 
jDiade»  where  proooedings  in  one  caMse.  are  required*  embodying  in  it  an  oSctaj 
and  judicial  return  in  a  diffibi^ent  caiw.  As  U>  the  latter,  if  it  wejte  ajudWal  apl, 
still,  the  original  recQxd  remaixiing  where  it  was  first  msde,  it  should  be  resorts 
ed  to  as  better  and  higher  evidence  than  the  transcript  of  it,  certified  into  anoth^ 

court*. 

If  special  bail  be  entered  in  a  suit  in  the  court  of  ConmKxi  Pleos,  and  the  baU 
be  fixed  with  the  debt  and  judgment  rendered  against  him,  in  a  suit  upon  the 
recQ^QOzancei,  in  the  Ck>mmon  Pleas,  and  renapved  into  the  Supreme  Court  upon 
writ  of  error  and  affirmed,  it  would  hardly  be  contended  that  a  transcript  irf  the 
record  in  the  S,  Court,  certified  by  the  clerk,  would  be  proper  evidence  to  estab- 
lish the  recognizance  of  bcdl.  The  plain  course  would  be,  to  obtain  from  the 
court  of  Common  Pleas,  transcripts  of  the  original  suit  in  the  Common  Pleas, 
and  also  of  the  suit  against  the  bail,  with  the  certificate  of  affirmance  upon  er« 
jor  from  the  Supreme  Court.  The  cases  are  the  same  in  principal.  The  evi. 
dence  ought  not  to  have  been  admitted;  and  there  must  be  a  new  trial,  the  costs 
to  abide  the  event  of  the  suit. 
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UiiiBrpMticidBt«faciNBflsacc%  uoth/er  contidtMtioa  than  that  «zpie«id  in  ib»  daod  teay  b» 
gp/«a«i  ii^  evkkpc«|  wli|Brt  it  does  not  coatradi^t  the  eoamden^km  ttpwwgd. 

Wb«ie  a  complaaQaiit  ia  hU  bill  calla  upon  UiMMpoadent  to  aoswei  a«  to  th«  Gonadoiatioii  of  a 
deed,  iv<;h  answer  is  evidence. 

The  Register  of  the  land  office  might  legally  purchafe  lands  at  the  public  sales  under  the  act  of 
coiiffress  of  May  1800. 

A  teetatov  after  appointing  his  executor,  uses  this  language  *<I  do  invest  him  with  Aill,  an^e,  and 
complete  pqwev  10  dispose  of  (after  my  decease)  in  such  manner  as  he  thinlu(pnper,  all  my  estate  of 
nvery  descriptimh  real  and  pemonal,  and  invest  him  with  full  power  to  settle  and  adjust  all  my  world- 
ly affairs  as  he  pleases;  meaning  expressly  to  invest  him  with  as  full  power  to  that  effect  as  I  mig^t 
possess,  not  incompatible  with  the  tenor  and  substance  of  this  last  will  and  testament'^— This  con- 
(bi»  upon  the  eaecutot  loll  power  of  sale  over  the  estate. 

WberapnctiM  understand  their  sights,  and  make  an  agieeement  to  adyusftaqucstMmofpsQpeMf 
betiMeathen»t  In  i^  pastacular  manner,  a  very  stionscase  of  ippfoiitta  nusi  be  dukIo  out  to  Induce 
a  court  of  equity  to  interfere  • 

This  cause  was  reserved  for  dedsion  here  by  the  Sapven»  Court  in  Roes 
county.  It  was  a  bill  in  equity,  brought  by  the  residuary  legatees  of  Robert 
Gregg,  deceased,  to  set  aside  a  conveyance  made  by  the  executor  under  the 
will,  upon  the  ground  of  fraud  and  imposition. 

The  bill  charged,  that  the  executor  of  the  will  of  R,  Gregg  had  c<mveyed  the 
land  in  question,  one  hundred  aeresi  to  the  deftndant,  wilbout  eonsidBaratian 
and  witbMit  autbi^riity*  It  charged,  that  the  oeMdaration  expreoKdia  the  deed 
waa  ona  d^Aar  i^y,  and  call^  upw  the  defendant  to  answer  whether  any  othar 
imd  ^vtel  fytkfBf  coMidomtien  wts  splvan. 
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Itt  bk  answer,  the  clefendant  admitted  that  no  money  consideration  passed, 
aad  that  the  sum  expressed  was  nominal  only.  He  stated  the  real  transaction 
tohtire  been  this:  at  the  sales  of  public  lands  at  Chillicothe,  in  1801,  a  section 
and  firaetion  of  knd,  of  wliich  the  land  in  controversy  was  part,  was  purchased 
bk  the  name  of  Robert  and  Nathan  Gregg,  upon  an  agreement  that  the  defen- 
dant  was  to  be  ooe  half  owner  with  them— that  the  first  ii^stalment  was  in  fact 
adranced  by  the  defendant,  and  the  agreement  was,  that  each  party  should  pay 
half  the  purchase  money,  and  when  the  patent  issued,  Gregg  should  convey  to 
Worthington  half*-that  the  section  and  fraction  contained  a  large  surplus  and 
that,  after  some  time,  it  was  agreed  between  the  parties,  that  Worthington 
should  receive  back  has  m(mey  advanced,  and  accept  of  the  100  acres  of  land 
in  question,  as  a  compensation  for  his  interest  in  the  contract.  A  bond  was 
given  for  the  conveyance  accordingly,  and  to  take  up  this  bond  the  conveyance 
was  exeeuted  by  the  executor. 

The  ftets  stated  in  the  answer  were  substantially  made  out  in  proof,  in  the 
progress  of  which  it  appeared  in  evidence,  that  at  the  time  of  the  sale  the  defen. 
dant  was  register  of  the  land  office,  and  one  of  the  persons  who  were  required  by 
law,  and  in  fact  did,  superintend  and  conduct  the  sale. 

Creighkm  and  Bend,  and  Atkinsony  for  complainants.     Scott,  contra. 

Opiidcm  of  the  court  hy  Judge  Burnet. 

The  complcdnants  insbt  that  the  deed  executed  to  the  defendant  by  N.  Gregg, 
for  himself  and  as  executor  of  the  last  will  and  testament  of  his  brother,  R. 
Crregg;  ought  to  be  aet  aside  on  the  following  grounds.  1st.  That  it  was  wholly 
without  consideration.  2d.  That  the  contract  between  the  defendant  and  the 
Greggs,  for  the  purchase  of  the  land  from  the  government  at  the  public  sales, 
was  in  direct  contravention  of  the  act  of  Congress,  and  therefore  fradulent 
and  void,  and  that  it  was  also  a  fraud  at  common  law.  dd.  That  the  executor 
was  not  auth<nrized  by  the  will  to  execute  the  deed,  and  that  by  doing  so  he  has 
attempted  to  practise  a  fraud  on  theeomplainants.  4th.  Taht  if  the  executor 
was  authorized  to  convey,  the  answer  and  exhibits  show  such  a  case  of  imposi* 
tion  on  the  executor,  that  a  court  of  equity  will  relieve  against  it. 

1.  It  will  be  recollected  that  the  consideration  mentioned  in  the  deed,  is  one 
dollar*  This  ]b  prima  fadey  a  good  consideration,  and  until  it  be  impeached,  is 
sa€feient  to  sustain  the  deed.  But  the  complainants  have  cast  on  it  the 
imputation  of  fraud.  They  declare  it  to  be  fictitious,  and  allege  that  the 
conveyance  was  wholly  without  consideration.  They  have  calUed  on  the 
defendant  to  answer  that  allegation,  and  to  state  what  the  real  considera- 
tiom  was,  if  any  existed.  The  answer  sets  out  an  agreement,  by  which  the 
defendant  and  N.  &  R.  Gregg  purchased  a  section  and  fraction  of  land,  at  the 
public  sales;  that  the  defendant  advanced  the  first  payment:  that  the  certifi. 
cate  of  the  purchase  was  taken  in  the  name  of  the  Greggs;  that  some  time 
after^  the  Greggs  purchased  out  his  equitable  right,  and  gave  him  a  title  bond 
for  one  hundred  acres  of  land,  being  the  land  now  in  controversy,  and  that  afler 
the  deat^  of  R.  Gregg,  N.  Gregg,  in  good  faith,  executed  the  deed  in  question^ 
agreeably  to  the  title  bond.     The  proof,  as  far  as  it  goes,  corroborates  and  con- 
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finns  the  answer.  The  certificate,  signed  by  N.  dz;  R.  Gtegg,  establishes  the 
equitable  interest  of  the  def^dant  in  a  moiety  of  the  whole  tract.  It  declares 
that  he  was  jointly  concerned  in  the  purchase,  and  that  his  c<Miduct  in  the  whole 
of  the  transaction  was  correct  and  honorable.  It  also  admits  that  the  first  pay- 
ment was  advanced  by  him.  The  deposition  of  William  Creighton  corrobor- 
ates the  answer,  in  relation  to  the  title  bond.  The  whole  answer  is  responsive 
to  the  bill.  It  is  not  impeached  by  any  part  of  the  testimony,  and  as  far  as  the 
want  of  consideration  is  involved,  it  satisfactorily  rebuts  the  charge. 

But  it  is  alleged  that  the  defendant  has  no  right  to  avail  himself  of  the  facts 
disclosed  by  the  answer,  because  they  show  a  conaderation  different  from  that 
expressed  in  the  deed.  Why  then,  it  might  be  asked,  was  the  defendant  requir- 
ed to  state  them ;  and  why  did  not  the  complainants  rely  on  the  evidence  within 
their  power.  They  seem  to  have  taken  it  for  granted,  that  the  deed,  primafade^ 
was  good — that  it  was  sufficient  to  convey  the  estate — and  that  they  must  fail  in 
the  object  of  their  suit,  unless  they  can  impeach  it.  It  was  for  that  purpose 
that  they  called  for  the  disclosure.  If  they  avail  themselves  of  it  as  evidence, 
it  purges  the  transaction  of  fraud,  as  to  the  consideration.  If  they  reject  it, 
they  stand  as  they  were,  and  the  deed  remains  unimpeached.  It  is  believed 
however  that  this  objection  applies  to  deeds  that  have  been  actually  impeached, 
and  which  cannot  be  sustained  without  explanatory  proof,  and  that  in  such  cases, 
it  goes  no  fiirther  than  to  exclude  evidence  of  a  consideration,  inconsistent  with 
the  one  expressed  ;  but  that  a  party  may  aver  another  consideration,  provided 
it  be  consistent  with  the  one  expressed  in  the  deed.  This  seems  to  be  the  rule 
in  PhiHps^  Ev.  424 — 5,  and  in  the  cases  there  referred  to. 

If  the  objection  should  be  applied  to  all  cases  in  which  there  ia  a  charge  of 
fraud  unsupported,  and  extend  so  far  as  to  prohibit  proof  of  any  variance  be- 
tween the  real  consideration  and  that  expressed,  muchinconvenience  and  injus- 
lice  would  result,  because  however  fair  and  upright  the  transaction  might  be, 
an  omission  to  state  the  exact  consideration  would  prove  fatal  to  the  deed. 

The  proposition  seems  to  amount  to  this,  that  a  variance  between  the  true 
consideration,  and  that  expressed,  is  a  fraud  per  «e,  that  cannot  be  purged  or 
explained  by  provmg  the  truth.  It  sometimes  happens,  in  an  exchange  of  pro- 
perty on  which  no  cash  value  has  been  fixed  by  the  parties,  that  a  nominal  sum 
is  stated  in  the  deeds  bearing  no  comparison  with  the  value  of  the  property 
conveyed.  This  is  innocently  done  for  the  purpose  of  convenience ;  no  person 
is,  or  can  be  injured  by  it,  yet,  on  the  proposition  advanced  by  counsel,  the  deeds 
are  fraudulent ;  they  may  be  avoided  by  the  creditors,  or  heirs  of  the  grantors, 
and  the  grantees  axe  without  remedy. 

The  cases  cited  on  this  point  do  not  sustain  the  complainants.  The  one  in  7 
John.  341,  was  a  suit  at  law,  brought  on  articles  of  agrement.  The  plandff 
ofiered  parol  proof  of  an  agreement,  not  contained  in  the  articles,  in  addition  U^ 
the  covenant  expressed,  which  was  not  admitted.  The  court  remarked,  how- 
ever, that  if  the  deed  were  contrary  to  the  truth,  the  party  might  have  reli^ 
in  equity. 

The  case  cited  from  1  John.  13»,  is  of  the  same  character.  It  was  an 
action  brought  on  a  parol  promise,  set  up  as  additional  consideration  for  the  c<». 
veyance  of  personal  property,  which  was  not  mentioned  in  the  written  contract. 

In  the  case  of  Chrkson  v.  Hanwayy  (2  P.  W.  303)  the  grantor  was  a  weak 
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old  man,  seventy  years  of  age.  The  consideration  expressed  in  th«  deed,  was 
an  annuity  of  20/.  which  bore  no  comparison  with  the  real  value  of  the 
premises.  To  repel  the  fraud,  proof  was  offered^  that  natural  love  imd  affec- 
tion was  a  part  of  the  consideration  of  the  conveyance.  The  evidence  was 
vague  and  contradictory,  and  was  rejected  as  being  incompatible  with  the  con- 
sideration expressed. 

Watt  V.  Grovey  {2  Scho,  and  Lef,  500)  was  a  case  of  gross  and  complicated 
fraud.  The  deeds  set  up  were  impeached.  The  chancellor  remarked,  "that  it 
would  be  dangerous  to  permit  an  impeached  deed  to  be  supported  by  evidence  of 
confflderations  whoUy  different  from  those  alleged  in  itJ*^  ^*That  the  court  might 
reform  the  deed  when  the  incorrectness  does  not  go  to  impeach  the  general /air" 
ness  of  the  transaction.  This  is  all  the  defendant  asks.  Having  shown  that 
the  transaction  was  perfectly  fair,  that  the  incorrectness  >wa8  of  a  nature  not 
calculated  to  injure  or  deceive,  and  that  the  real  consideratioQ  was  altogether 
consistent  with  the  one  expressed,  he  insists,  that  his  deed  is  reformedy  and 
ought  to  be  sustained. 

3.  The  second  ground  taken  in  support  of  the  bill  is,  that  the  original  pur- 
chase of  the  land  in  question,  at  the  public  sales,  was  in  contravention  of  the 
act  of  congress,  and  contrary  to  the  principles  of  the  common  law. 

To  decide  on  the  first  branch  of  this  objection,  it  is  necessary  to  examine  the 
acts  of  congress  on  this  subject. 

The  4th  section  of  the  act  of  1796  directs,  that  the  land  shall  be  offered  tot 
sale  at  public  vendue,  under  the  authority  of  the  governor y  or  the  secretary  of  the 
western  territory  and  the  surveyor  general. 

By  the  Bth  sectioD,  the  governor  of  the  territory  north-west  of  the  river  Ohio, 
is  directed  to  cause  books  to  be  kept^  in  which  shall  be-regularly  entered  an  ac- 
count of  the  dates  of  ail  the  sales  made, — ^the  situation  and  number  of  the  lots 
aoldy — the  price  at  which  each  was  struck  off, — the  money  deposited  at  the 
time  of  sale, — and  the  dates  of  the  certificates  granted  to  the  different  pur- 
chasers. It  is  made  the  duty  of  the  governor  or  secretary  of  the  said  iemtory^ 
at  every  suspension  or  adjournment,  for  more  than  three  days,  of  ihe  sales 
under  their  direction^  to  transmit  to  the  secretary  of  the  treasury  a  copy  of  said 
books  certified,  &c. 

The  4th  section,  of  the  act  of  May,  1800,  substitutes  the  register  of  the  land 
t^ce  in  place  of  the  surveyor  generaly  and  directs  the  lands  to  be  offered  at  public 
vendue,  under  the  direction  of  the  register  of  the  land  office,  and  of  either  the 
governor  or  secretary  of  the  north-western  territory.  It  also  provides  that  the 
superintendants  shall  observe  the  rules  and  regttlations  of  the  preceding  acty  in 
classing  and  selling  fractional  with  entire  sections,  and  in  keeping  and  transmits 
ting  accounts  of  the  salesy  and  that  all  lands  remaining  unsold  at  the  closing  of 
the  public  sales,  may  be  disposed  of  at  private  sale  by  the  registers  of  the  respeo 
tive  land  offices,  in  the  manner  thereafter  prescribed. 

By  the  7th  section,  it  is  made  the  duty  of  the  register  to  receive  and  enter  on 
hooksj  kept  for  that  purpose  onbfy  the  appUcatums  ot  any  person  or  persons,  who 
may  apply  for  the  purchase  of  any  section,  or  half  sectioni  and  who  shall 
pay,  &c. 

By  the  9th  section,  it  is  made  the  duty  of  the  registers  of  the  land  offices,  to 
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to  trannmt  quarterly,  to  the  secretary  of  the  treasury  and  to  the  surveyor  gene- 
ral,  an  account  of  the  several  tracts  applied  far. 

The  10th  section,  provides,  "that  the  registers  aforesaid  shall  be  precluded 
from  erUering  on  their  books  any  applieaiion  for  lands  in  their  own  name»  and  in 
the  name  of  any  other  person  in  trust  for  them;  and  if  any  register  shall  wish 
to  purchase  any  tract  of  land,  he  may  do  it  by  application  to  the  surveyor  gen. 
oral,  who  shall  enter  the  same  on  books  to  be  kept  for  that  purpose  by  him, 
who  shall  proceed  in  respect  to  such  applications,  and  to  any  payments  made  for 
the  same,  in  the  same  manner  which  the  registers,  by  this  act,  are  directed  to 
follow  in  respect  to  applications  made  to  them  for  lands,  by  other  persons." — 
These  are  all  the  provisions  that  appear  to  have  any  bearing  on  the  question- 
find  from  a  careful  examination  of  them,  the  following  conclusions  aeem  to 

result: 

1st,  That  at  the  time  the  land  in  question  was  sold,  the  register  and  the  gov- 
emor,  or  secretary  of  the  territory,  were  constituted  supcrintendants  of  the 

public  sales. 

2nd.  That  it  was  the  exclusive  duty  of  the  governor^  as  one  of  the  superin^ 
tendantSy  to  came  hooks  to  he  kept,  in  which  should  he  entered  an  account  of  (he 
proceedings  at  those  sales, 

8d.  That  it  was  made  the  express  duty  of  the  governor  or  secretary  of  the 
terriUny,  to  transmit  copies  of  those  books  to  the  secretary  of  the  treasury — 
and  that  the  public  sales  were  considered  as  being  under  the  particular  direction 
of  the  governor  or  secretary,  as  either  might  attend. 

4th.  That  the  surveyor  general,  under  the  act  of  1796,  was  not  required  to 
take  any  agency  in  keeping  the  sale  books,  or  transmitting  copies,  and  that  as 
^6  register  was  substituted  for  the  surveyor  general  by  the  act  of  1800,  which 
ezpraflBly  requires  the  superindants  to  observe  the  same  rules  and  regulations, 
in  keeping  and  transmitting  accounts  of  the  sales,  as  were  prescribed  in.the  act 
of  1796,  it  follows  that  the  register  toas  not  required  to  take  any  agency  in  keep- 
ing those  hooks  or  transmitting  copies. 

ftth.  That  private  sales  are  to  be  effected  by  application  to  the  register,  who 
must  enter  the  same  in  a  book  kept  for  that  purpose  only,  which  must  therefore 
be  distinct  from  |he  book  of  public  sales,  kept  by  the  governor,  and  may  be  de- 
nominated the  register's  sale  hook. 

6th.  That  the  only  prohibition  as  to  the  registers,  is,  that  they  ^all  not  enter 
on  their  hooks  any  application  for  lands  in  their  own  names,  or  in  the  name  of 
any  other  person  for  their  use. 

If  these  inferences  be  correct,  it  must  follow  that  the  registers  are  not  pro- 
hibited from  purchasing  at  the  public  sales,  because  public  sales  cannot  be 
made  on  application,  and  are  not  entered  on  the  register's  book,  but  <m  the  sale 
book  kept  by  the  governor  or  secretary,  and  because  the  prohibiti<m  being 
confined  to  such  sales  as  are  made  on  applications  that  must  be  entered  on  the 
register's  book,  it  cannot  embrace  public  sales,  that  are  not  so  entered. 

It  also  follows  from  these  premises,  that  the  public  sales  are  so  guarded  by 
the  agency  of  the  governor,  as  to  render  the  prohibition  altogether  unnecea* 

sary. 

The  government  are  as  well  protected  from  imposition  at  the  public  sales,  by  a 
faithful  discharge  of  the  duties  assigned  to  the  governor,  as  they  are  at  private 
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6al6B,  by  the  vigilance  of  the  register.  It  would  be  unreasoiiable  to  extend  the 
prohilution  beyond  the  ktter  of  the  statute,  when  no  beneficial  object  would  be 
gained  by  it,  either  in  relation  to  the  rights  of  the  gOTemmeat,  or  of  third  per- 
sons. The  construction  set  up  by  the  conplainants  would  effectually  prevenjt 
the  registers  from  purchasing  any  part  of  the  land  disposed  of  ai  public  sale^ 
beeause  the  provisions  made  in  their  favor  by  the  10th  section,  cannot  be  re* 
sorted  to,  till  the  pubUc  sales,  at  which  every  tract  must  be  oiered,  have  dosed, 
and  the  private  sales  have  conunenced. 

If  it  had  been  the  intention  of  congress,  to  prevent  them  from  purchasing  at 
the  public  sales,  in  the  ordinary  way,  it  is  a  reasonable  supposition,  that  some 
other  way  would  have  been  provided  through  the  agency  of  the  governor  or 
surveyor  general,  as  has  been  done  in  relation  to  purchasers  by  iiyap/ieatum  and 
entry*  The  privilege  given  to  the  registers,  of  purchasing  by  application  and 
entry,  was  intended  as  a  substitute  for  the  right  which  is  taken  away  in  the 
preceding  part  of  the  section;  we  should  therefore  naturally  conclude  that  it 
was  as  broad  as  the  prohibition.  But  such  cannot  be  its  operation,  if  the  pro- 
hibition  be  extended  to  purchasers  at  public  sales,  for  the  very  obvious  reason 
that  the  public  sales  must  have  closed  before  the  register  can  have  availed  him- 
self of  the  substitute. 

It  is  not  necessary  here  to  resort  to  the  technical  meaning  of  terms,  or  the 
distinction  of  character,  in  which  the  defendant  acted,  first  as  superintendant 
of  the  public  sales,  and  afterwards  as  register  of  the  land  office;  for  if  the 
terms  used  in  the  10th  section,  had  been  sufficiently  comprehensive  to  embrace 
both  public  and  private  sales,  we  should  not  have  eonstrued  their  meaning  or 
restricted  their  operation  on  that  ground. 

But  if  the  register  had  been  guilty  of  a  manifest  fraud  on  the  government,  it 
is  a  question  between  the  parties  affected  by  the  transaction.  Grovemment 
might  have  disavowed  the  contract  and  withheld  the  title,— or  they  might  have 
waived  the  objection  and  confirmed  the  sale;  This  they  have  done,  and  it  doesi 
not  Ue  in  the  mouth  of  a  third  person  to  complain.  The  party  oh  whom  a  fraud 
is  practised,  may  take  advantage  of  it,  or  waive  it.  If  he  does  the  latter,  and 
confirms  tiie  contract  by  executing  a  deed,  third  persons  cannot  impeach  tt^ 
much  less  can  a  parUceps  crimmsy  be  suffered  to  do  so.  If  any  fraud  was 
practised  in  this  case,  it  was  by  the  Greggs,  who  purchased  the  property  in  their 
names,  for  the  joint  benefit  of  themselves  and  the  register.  They  were  the 
persons  who  consummated  the  fraud,  and  to  say  the  least  of  them,  they  were 
inparideScio  with  the  register.  The  objection,  therefore,  extends  further  than 
counsel  would  willingly  follow  it.  If  the  statute  contains  such  a  prohibition  as 
renders  a  purchase,  made  in  the  name  of  another,  for  the  benefit  of  the  regis- 
ter, a  fraud  on  the  government,  such  a  purchase  is  not  only  void  as  to  the  x^^ister, 
but  as  to  all  others  concerned  with  him.  The  act  cannot  be  purged  by  exclu- 
ding the  r^;ister*  If  fraud  existed,  the  Greggs  participated  in  it,  and  must  be 
equally  affected  by  it.  The  objection  goes  to  the  whole  purchase,  and  taints  it 
throughout^  The  same  principle  that  would  justify  the  court  in  deciding  against 
the  defendants,  would  restrain  them  from  decreeing  in  favor  of  the  complaiBp 
ants.  In  all  such  cases  equity  refuses  to  interfere  in  behalf  of  either,  and  as 
the  ccMnplainants  claim  in  the  character  of  devisees  of  R.  Gregg,  they  stand  in 
his  shoes. 
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In  regard  to  the  second  branch  of  this  objection,  it  may  be  remarked,  that  it 
is  not  necessary  to  resort  to  the  common  law  to  determine  the  legality  of  this 
purchase.  The  powers  and  disabilities — the  privileges  and  prohibitions  of  the 
register,  are  regulated  by  the  statute,  and  are  to  be  decided  by  it.  Congreaa 
having  prohibited  him  'from  purchasing  at  private  sales,  by  application  in  his 
own  office,  without  including  in  that  prohibition  the  right  of  purchasing  at  the 
puUic  sales,  the  natural  inference  is,  that  they  intended  to  permit  the  latter. 
By  including  in  the  prohibition  only  one  of  the  modes  of  purchase,  they  have 
virtually  excluded  from  it  the  other,  thereby  clearly  indicating  it  to  be  their  in- 
tention not  to  prevent  him  from  purchasing  at  the  public  sales. 

But  waiving  this  inference  from  the  statute,  the  authorities  cited  jto  show  that 
the  consideration  is  bad,  and  the  sale  void  at  common  law,  are  not  applicable  to 
the  case,  as  between  these  parties.  ^ 

The  general  doctrine  in  Sug,  Law.  Vend.  chap.  14,  sec.  3,  is,  that  trustees, 
agents,  dz;c.  are  not  permitted  to  purchase  the  property  to  which  their  trust  ex- 
tends, except  under  certain  restrictions;  but  as  such  purchases  are  merely  mala 
prcJdbitay  not  mala  in  «e,  they  admit  of  confirmation  by  the  injured  party,  who 
alcme  can  take  advantage  of  them;  and  if  the  cestui  que  trust  acquiesces  for  a 
long  time,  equity  will  not  assist  him  to  set  aside  the  sale. 

In  this  case,  the  cestui  que  trust  has  not  only  acquiesced  more  than  twenty-five 
years,  but  has  literally  confinned  the  sale.  He  is  still  satisfied  with  it,  and  the 
only  complaint  we  hear  is  from  third  persons,  who  occupy  the  place  of  a  parti' 
ceps  crirrdnis.  The  doctrine  is  well  established,  that  the  remedy  for  a  breach  of 
trust  is  exclusively  with  the  party  injured.  The  cestui  que  trust  may  apply  for 
a  new  sale,  or  may  confirm  the  former  scde;  and  if  the  purchaser  [the  trustee] 
has  sold  at  an  advance,  he  may  claim  the  excess. 

In  Davoe  v.  Tannings  (2  John.  Cha.  252)  the  principle  is  clearly  expressed, 
that  none  but  the  party  injured  can  question  the  validity  of  the  sale.  In  that 
case,  chancellor  Kent  ordered  the  lot  to  be  set  up  again,  and  re-sold  for  the  bene- 
fit of  the  cestui  que  trust,  provided  it  would  sell  for  more  than  the  amount  of  the 
former  sale,  together  with  the  sum  expended  in  improvements  and  interest;  but, 
if  it  would  not  sell  for  more  than  that  amount,  that  the  first  sale  should  be  con- 
firmed. 

In  DooUn  v.  Ward^  cited  from  6  John.  194,  the  claim  of  the  plaintiff  rested  on 
a  verbal  promise,  that  if  thejplaintiff  would  not  bid  against  him  at  a  public  sale, 
he  [the  defendant]  would  purchase  the  articles,  and  divide  them  with  plaintiff. 
No  consideration  passed,  nor  was  there  any  thing  obligatory  on  either  party* 

But  if,  as  in  the  case  before  us,  the  plaintiff  had  paid  the  first  instalment  of  the 
purchase  money,  and  the  defendant  having  availed  himself  of  that  pa3mient,  had 
afterwards  given  his  obligation  to  the  plainti^  to  deliver  him  a  part  of  the  arti- 
cles, there  would  have  been  some  resemblance  between  the  eases,  and  the  de- 
cision would  probably  have  been  very  different. 

3.  The  third  ground  is,  that  the  executor  was  not  authorized  to  make  the  con- 
veyance, and  that  in  doing  it  he  has  attempted  a  fraud  on  complainant*  From 
the  phraseology  of  the  objection,  it  might  be  considered  as  confined  to  the  sim- 
ple act  of  the  execution  and  delivery  of  the  deed;  but  as  it  is  generally  true,  that 
the  greater  power  involves  the  loss,  the  objection  was,  no  doubt,  intended  toex^ 
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tend  as  well  to  the  power  of  negotiating  the  contract,  as  to  the  right  of  coosum* 
ina^g  it,  by  passmg  the  title. 

This  branch  of  the  case  necessarily  leads  to  the  examination  of  the  will  of  R. 
Gregg.  After  appointing  his  brother,  N.  Gregg,  sole  ezecator,  the  testator 
goes  on  to  say,  **1  do  invest  him  with  full,  ample,  and  complete  power  to  dispose, 
(after  my  decease)  in  such  manner  as  he  thinks  proper,  all  my  estate  of  every 
description,  reid  and  personal,  and  invest  him  with  full  power  to  settle  and  ad- 
just all  my  worldly  affairs,  as  he  pleases;  meaning  expressly  to  invest  him  with 
as  fuU  power  to  that  effect  as  I  might  possess,  not  incompatible  with  the  tenor 
and  substance  of  this  last  will  and  testament."  It  appears  to  me,  that  language 
could  not  easily  be  selected  better  calculated  to  express  the  power  claimed  by 
the  executor,  than  that  which  the  testator  has  adopted.  The  epithets  are  strong 
and  comprehensive;  the  power  to  dispose,  and  the  manner  of  doing  it,  are  lim- 
ited only  by  the  discretion  of  the  executor,  and  it  is  extended  to  the  whole  estate, 
real  and  personal.  He  is  also  to  settle  and  adjust  all  his  worldly  affairs  as  he 
pleases,  and  to  prevent  cavil,  and  as  if  to  make  certainty  more  certain,  he  de- 
clares it  to  be  his  express  intention  to  vest  in  his  executor  the  same  power  that 
he  himself  then  possessed. 

The  unavoidable  conclusion  is,  that  the  executor  has  power  to  sell  the  estate, 
and  to  settle  and  adjust  all  claims  against  it. 

The  executor  being  clothed  with  this  power,  the  defendant  presented  the  title 
bond,  executed  by  the  testator  and  himself.  Being  fully  satisfied  of  the  justice 
of  the  demand,  he  was  bound  in  the  faithful  discharge  of  the  trust  to  settle  it  by 
conveying  the  land,  and  taking  up  the  bond. 

4.  The  last  ground  taken  by  the  complainants  is,  that  if  the  executor  was  au- 
thorized to  sell  and  convey,  yet  the  answer  and  exhibits  show  it  to  be  such  a 
case  of  imposition,  that  equity  ought  to  relieve.  The  complainants  undertaka 
to  maintain  this  ground,  by  taking  it  for  granted  that  the  claim  was  against  law, 
and  without  consideration.  The  first  part  of  this  hypothesis  has  been  disposed 
of  already,  and  it  is  only  necessary  to  look  into  the  answer  and  exhibits  to  ascer- 
tain that  no  part  of  it  is  supported  by  the  facts.  The  defendant,  as  appears  from 
the  certificates  of  the  Greggs,  as  well  as  from  the  answer,  had  an  equitable 
right  to  the  undivided  moiety  of  a  section  and  fraction  of  land  in  the  vicinity  of 
Chillicothe,  purchased  in  the  name  of  the  Greggs,  at  the  public  sales.  It  was 
ascertained  that  there  was  a  large  surplus  in  the  tract — ^the  defendant  had  ad- 
vanced the  first  payment— rthe  claim  had  been  held  in  common  upwards  of  a 
year — the  country  was  increasing  at  that  time  in  population,  with  unexampled 
rapidity,  and  although  the  land  in  the  first  instance  might  have  been  purchased 
at  a  fair  price,  it  must  have  risen  greatly  in  value  during  the  period  that  the  par- 
ties held  it  as  a  joint  property. 

This  being  the  state  of  the  case,  an  agreement  was  made  between  the  parties, 
by  which  the  defendant  was  to  relinquish  his  claim  to  the  entire  tract.  The 
^roggs  vore  to  refund  the  money  advanced  by  defendant,  and  convey  to  him, 
when  the  patent  should  be  procured,  one  hundred  acres,  on  the  side  of  the  tract 
adjoining  his  other  lands. — The  money  was  refunded,  and  a  title  bond  given  for 
the  one  hundred,  acres.  From  these  facts  it  would  seem,  that  the  consideration 
was  abundantly  sufficient  to  support  the  contract,  and  that  the  advantage  to  the 
parties  must  have  been  about  equal;  but  whether  this  was  90  Ottiot,  they  were 
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aH  mm  ct  pfndbnee,  equally  acqnabrted  with  the  sttumtkm  and  nature  of  tlie 
property,  and  of  their  respective  rights  in  it.  There  was  no  tmsrepreeentatieii 
or  coDoeriweni  of  the  tmth.  N.  dc«  IL  Oiegg  mnsl  hare  supposed  Ikey  were- 
a  good  hftigain;  there  is  do  evidence  to  show  they  were  not,  and  they 
to  kave  hesn  eontentod.  With  the  ezceptkm  of  Mrs.  McClean's  deposition, 
which,  to  say  the  leaii  of  it,  is  aocompanied  with  very  suspidous  civemnstanoes, 
there  is  no  evidenee^  tiiat  they  at  any  tiiae  complained  of  their  bargain,  or 
wished  to  rssdnd  it.  But  if  that  depositt(»  be  taken  as  tme,  the  presumpti<Mi  is, 
that  the  ohjeetioB  of  R«  Gregg,  of  which  he  ^)eaks,  was  an  after  thought,  origi- 
mttiagi  not  from  n  belief  that  he  had  made  a  bad  bargain,  but  from  a  hope  that 
ha  nii|^  oust  the  defendant  of  ail  right,  on  the  supposition  that  he  could  not  be- 
oome  a  purchaser  at  the  pubtic  sales. 

On  no  othar  ground  can  the  objection  be  reconciled  with  the  certificate  he 
pseviously  gave  in  ccwgunction  with  his  brother.     But  be  ^is  as  it  may,  the 
eontraet  appears  to  be  fair,  equal,  and  equitable.     The  suspicions  cast  on  it  by 
the  bill  aie  very  naturally  explained,  and  fully  obviated  by  the  answer,  which 
ia  responsive,  and  is  not  contradicted  but  corroborated  by  the  testimony.     It  is 
not  the  province  of  equity  to  weigh  the  mutual  considerations,  leading  to  a  con- 
tract, with  great  exactness,  in  order  to  ascertain  if  there  he  not  some  grains  of 
difference,  nor  does  it  originally  limit  the  power,  or  control  the  discretion  of  the 
contracting  parties,  who  are  treated  as  firee  agents,  and  left  to  the  exercise  of 
tfaeur  ofwn  judgnacBts^    Whenever  equity  does  not  interfere  with  a  contract,  or 
reluse  its  aid  to  carry  it  into  execution  for  inadequacy  of  consideration,  it  iffon 
the  ground  of  fraud,  which  must  either  be  clearly  proved,  or  result  irteststably 
at  the  first  view,  and  without  calculation,  from  the  grossness  of  the  disparity. 
.  The  com|dainants  do  not  present  such  a  case.    The  most  natural  inference 
to  be  drawn  from  every  thing  disclosed,  is,  that  the  disparity,  if  there  be  any, 
was  in  favor  of  the  Greggs.     It  was  contended  by  the  complainants'  counsel, 
that  the  defendant,  by  his  certificate  to  N.  dc  R.  Gregg  that  they  were  the  pur- 
ohaaeca  of  the  land,  was  estopped  from  setting  up  a  claim  to  any  part  of  it.     I  do 
not  see  how  such  a  consequence  can  result  from  that  certificate,  as  it  contained 
notiung  mconsistent  with  the  existence  of  a  trust.     It  frequently  faappois,  for 
ocmvenience^  that  one  jdnt  purchaser,  takes  the  title  in  his  own  name,  at  the 
request,  or  on  the  express  order  of  the  other  purchasers.     Sometimes  land  is 
eoweyed  to  an  agent  by  an  absolute  deed,  as  the  most  convenient  way  of  efibet* 
ing  a  sale,  but  such  a  deed  would  not  estop  the  owner  from  showing  the  trust, 
and  clainmig  the  purchase  money.    The  certificate  in  this  case  was  prima  fade 
evidence  that  the  right  was  exclusively  vested  in  the  Greggs,  but  that  inference 
was  not  inconsistent  with  the  existence  of  a  trust.     A  grantor  is  sometimes  estop- 
ped by  his  own  deed,  but  it  must  be  in  relation  to  a  matter  wholly  incompatible 
with  it;  as,  if  a  person  holding  an  equitable  title,  should  sell  and  convey  by  deed 
in  fee,  with  covenants  of  sezin  and  warranty,  and  should  afterwards  obtain  a  le» 
gal  title,  m  his  own  name,  his  deed  would  enure  to  the  benefit  of  his  grantee,  and 
he  would  be  estopped  by  his  covenants  from  netting  up  title  in  himself,  which 
wouhl  falsefy  those  covenants,  and  be  wholly  incompatible  with  them;  for  if  the 
Govenanta  were  true,  the  legal  title  passed  by  the  deed.     In  this  case  the  oerti. 
ficate  of  the  defendant  was  compatible  with  an  agreement,  that  when  the  patent 
MkOuM  be  obtained  in  the  name  of  the  Greggs,  they  should  convey  a  moiety,  or 
any  other  portion  of  the  land  to  the  defendant. 
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But  independent  of  all  other  ooQaideration9»  if  the  foots  set  up  by  the  complain^ 
lants  be  true,  and  the  legal  inferences  they  draw  from  ihem  be  correct,  they 
have  a  complete  remedy  at  lavir.  An  examination  of  the  case,  as  they  present 
it,  will  show  that  on  the  death  of  their  ancestor,  the  legal  title  vested  in  them* 
That  the  defendant  never  had  an  equitable  right  to  any  part  of  the  land.  That 
the  executor  had  no  right  to  convey,  and  that  the  deed  to  the  defendant  was 
fraudulent  and  void.  On  that  state  of  the  case,  which  is  the  ground  on  which 
they  have  placed  themselves,  they  have  no  necessity  for  the  aid  of  chancery. 

Again,  as  it  has  been  decided  that  the  •  acts  of  congress  do  not  prohibit  the 
register  from  purchasing  at  the  public  sales,  it  follows  that  he  had  an  equitable 
right  to  an  undivided  moiety  of  the  whole  tract,  and  that  if  the  contract  on  which 
the  title  bond  was  given  be  not  valid,  that  right  has  not  been  extinguished. — 
And  as  it  is  a  rule,  that  he  who  asks  equity  must  do  equity,  it  would  seem  that 
if  the  complainants  could  get  rid  of  that  contract,  they  would  thereby  establish 
the  defendant's  right  to  the  undivided  moiety— consequently  a  decree  for  a  re- 
conveyance of  the  one  hundred  acres,  would  be  on  the  condition  that  they  con- 
veyed  to  the  defendant  his  undivided  interest  in  the  entire  tract,  on  equitable 
terms. 

The  bill  must  be  dismissed,  at  the  cost  of  the  complainants. 


McFEELY  V.  VANTYLE, 


Where  the  tiile  of  the  plaintiff  is  defectively  set  out  in  the  declaration,  and  the  defendant  In  his 
plea  supplies  the  facta  omitted  in  the  declaration,  the  judgment  will  not  be  arrested  after  yerdict. 

This  case  was  adjourned  from  the  Supreme  Court  of  Hamilton  county,  upon  a 
motion  in  arrest  of  judgment.     The  case  was  as  follows: 

The  first  count  in  the  declaration  sets  out  a  contract,  in  which  the  defendant 
convenanted  to  convey  to  the  plaintifis  the  half  of  a  mill  seat,  with  a  part  of  the 
defendant's  plantation,  necessary  for  said  seat,  dsc.  The  part  to  be  conveyed 
is  decribed  by  metes  and  bounds,  and  was  to  contain  five  acres  at  least,  or  as 
much  as  the  parties  should  deem  necessary  for  a  mill.  One  of  the  lines  called 
fi>r,  is  to  run  up  the  creek,  through  the  bottom,  as  the  parties  might  agree,  to  the 
line  o£  Lawrence's  land*  It  is  averred  that  the  defendant  agreed  to  make  the 
plaiatijfl&,  a  good  and  sufficient  deed  for  the  premises,  on  the  payment  of  three 
hundred  dollars,  and  that  that  sum  was  fully  paid.  The  breach  is,  that  the  de- 
fendant  did  not  make  a  good  and  sufficient  deed,  &c« 

'  The  second  count  sets  out  the  contract  substantially  as  the  first  does,  but 
avers  payment  of  a  part  of  the  consideration  money,  and  a  tender  and  refusal 
of  the  residue. 

The  first  plea  takes  issue  oa  the  payment  and  tender.  The  second  plea  alle- 
ges  that  the  plaintifli  ought  not  to  sustain  their  action,  because  the  defendant 
was  ready  to  make  and  execute  to  the  plaintiffs,  a  good  and  sufficient  deed, 
whenever  they  would  agree  with  him,  as  to  the  line,  and  pay  agreeably  to  the 
form  and  effect  of  the  indenture;  and  tenders  an  issue. 

A  verdict  was  found  for  the  plaintiffii  on  both  issues,  and  a  motion  for  a  new 

trial  overruled. 
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The  defendant  then  filed  the  following  reasons  in  arrest  of  judgment. 

1st.  "That  there  is  no  averment,  that  the  parties  agreed  on  the  land  to  be 
conveyed,  or  any  proof  of  what  land  was  agreed  on,  although  the  covenant  states 
the  same,  and  makes  such  an  agreement  necessary." 

2d.  "No  offer  to  submit  to  arbitration;  no  proof  that  plaintifi^  made  any  offer, 
although  it  is  proved  to  be  a  part  of  their  bargain,  and  not  contradicted." 

3d.  "That  there  is  no  such  covenant  as  that  set  out  in  the  declaration,  vie. 
that  a  deed  should  be  made  unconditionally." 

4th,  "No  averment  of  a  demand  of  a  deed." 

5th.  "It  is  set  forth  that  the  land  should  be  so  much  as  the  parties  might 
agree  on — no  agreement  averreJ," 

Gazlay^  in  support  of  the  motion. 
Opinion  of  the  court  hy  judge  Burnet. 

The  second,  third  and  fourth  reasons  do  not  require  to  be  particularly  noticed. 
They  either  relate  to  matters  not  presented  by  the  pleaduags,  or  to  such  as 
should  have  been  noticed  at  an  earlier  stage  of  the  proceedings,  and  in  a  differ- 
ent form.  The  first  and  fifth  reasons  assign  the  omission  of  an  averment,  that 
the  line,  and  the  quantity  of  land  to  be  conveyed,  had  been  agreed  on  by  the 
parties.  These  objections  resolve  themselves  into  one;  for  as  the  course  and 
distance  of  all  the  lines  are  given,  except  one,  which  is  to  terminate  at  Law- 
rencc's  line,  it  follows,  that  fixing  the  course  of  that  line  must  settle  the  quantity 
of  land  to  be  conveyed;  but  a  reference  to  the  record  will  show,  that  the  defen- 
dant has  supplied  the  omission  by  his  second  plea,  which  puts  that  matter  dis- 
tinctly, though  informally,  in  issue,  and  as  that  issue  was  found  for  the  plaintifis, 
the  facts  must  have  been  proved  to  the  satisfaction  of  the  jury. 

The  contract  is  drawn  with  a  want  of  technical  precision,  though  the  mean- 
ing of  the  parties  can  be  sufficiently  ascertained.  The  pleadings  are  informal 
throughout,  as  well  on  the  part  of  the  defendant,  as  of  the  plaintiff*.  The  title 
set  out  in  the  declaration  appears  to  be  a  good  one,  but  it  is  defectively  stated. 
The  substance  of  the  contract  is  given  correctly.  The  difficulty  arises  from 
the  want  of  proper  averments  in  the  declaration.  The  defendant  might  have 
demurred,  but  he  did  not  see  proper  to  take  that  course.  He  chose  rather  to 
supply  the  defect,  and  rest  on  the  evidence.  Afler  having  traversed  the  pay- 
ment and  tender,  he  has  informally  put  the  agreement,  as  to  the  lien,  in  issue; 
the  whole  of  that  subject  was  therefore  before  the  jury.  It  is  true,  that  the  de- 
fendant could  not  convey  till  it  was  ascertained  what  he  was  bound  to  convey 
but  it  is  equally  true,  that  the  second  issue  could  not  have  been  found  for  plain- 
tiff,  unless  that  matter  had  been  ascertained  by  the  evidence  at  the  trial.  The 
defect,  therefore,  was  supplied  by  the  plea,  or  cured  by  the  verdict.  Whatever 
might  have  been  the  result  of  a  demurrer,  we  do  not  feel  at  liberty,  under  exist- 
ing circumstances,  to  arrest  the  judgment. 
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VANCLEVE  V.  WILSON. 

In  casea  certified  to  the  Court  of  Common  pleas  upon  attachment  from  justices  of  the  peace,  the 
jurisdiction  of  the  common  Pleas  is  original,  not  appellate  and  an  appeal  lies  to  the  Supremo 
Court* 

This  case  was  commenced  by  attachment  before  a  justice  of  the  peace,  for 
the  sum  of  64  dollars  91  cents.  A  garnishee  was  summoned,  in  whose  hands 
11  dollars  31  1-2  cents  were  secured.  Afterwards,  an  affidavit  was  made, 
and  the  justice  issued  an  attachment  against  lands  and  tenements.  The  officer 
returned  a  levy  upon  lands,  and  the  justice  certified  his  proceedings,  with  the 
return  of  the  officer,  to  the  court  of  Common  Pleas.  The  defendant  appeared 
in  the  court  of  Common  Pleas,  and  entered  bail,  pleaded  to  the  action,  and  went 
to  trial.  The  jury  gave  a  verdict  of  56  dollars  for  the  plaintiff,  and  the  defen- 
dant appealed  to  the  Supreme  Court  of  Montgomery  county,  where  the  procee- 
dings  were  all  had.  The  plaintiff  moved  to  quash  the  appeal,  and  the  decision 
of  the  motion  was  adjourned  to  this  court. 

Munger  and  Fales,  in  support  of  the  motion.     Stoddarty  contra. 

By  the  Covbt. 

The  17th  sec.  of  the  act  regulating  attachments  before  justices  of  the  peace, 
passed  in  1816,  under  which  these  proceedings  were  had,  gives  jurisdiction  of 
the  cause  to  the  court  of  Common  Pleas.  This  jurisdiction  cannot  be  appellate, 
for  nothing  is  appealed  from;  no  judgment  is  rendered  to  be  revised,  and  the 
cause  does  not  come  into  the  court  of  Common  Pleas,  by  any  act  of  either  party, 
but  in  consequence  of  a  legal  duty  imposed  upon  the  justice.  The  proceedings 
in  the  court  of  Common  Pleas,  in  taking  bail,  filing  declaration  and  other  pro- 
ceedings, and  in  the  trial  of  the  cause,  are  all  essentially  of  the  original  character, 
The  jurisdiction,  therefore,  must  be  original,  and  the  motion  to  quash  the  appeal 
is  overruled. 


MAXFIELD  V.  JOHNSTON  ET  AL. 

Where  ttere  is  a  general  verdict  for  the  Plaintiflf  upon  a  declaration  containing  several  counts,  and 
one  of  the  counts  is  defective,  judgment  will  be  arrested . 

Biit  a  count,  founded  upon  a  receipt  for  money  without  alledgiog  that  the  money  was  received  for 
the  use  of  the  plamtiff  is  not  so  defeaive  that  judgment  will  be  arrested  after  verdicfci 

This  case  was  adjourned  from  the  county  of  Portage,  upon  a  motion  made  by 
the  defendants,  in  arrest  of  judgment. 
It  was  an  action  of  assumpsit.     The  declaration  contained  two  counts— the 

first  was  as  follows: 

"For  that  whereas  the  said  Charles  and  Adamson  heretofore,  to  wit,  on  the 
21at  day  of  August,  1818,  at  Nelson,  in  said  county  of  Portage,  made  their  cer- 
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tain  memorandum  in  writing,  commonly  called  a  receipt,  bearing  date  on  the 
day  and  year  aforesaid,  their  own  proper  hands  and  names  being  thereto  sub- 
scribed, and  then  and  there  delivered  said  memorandum,  or  receipt,  to  the  plain- 
tiflf,  and  thereby  then  and  there  acknowledged  to  have  received  on  that  day, 
of  the  said  plaintiff,  two  hundred  dollars.  By  means  whereof,  the  said  Charles 
and  Adamson  then  and  there  became  liable  to  pay  to  said  plaintiff  the  said  sum 
of  money,  in  said  receipt  specified,  according  to  the  tenor  and  effect  thereof: 
ond  being  so  liable,"  &c.  charging  the  assumption  and  consideration  in  the 
usual  form. 

Second  count,  for  four  hundred  dollars,  for  work  and  labour,  four  hundred 
for  wares  and  merchandise,  money  lent,  received,  and  advanced  in  the  common 
form. 

The  jury  found  a  general  verdict  for  the  plaintiff.  The  defendants  moved  in 
arrest  of  judgment,  c^nd  assigned  the  following  reasons. 

The  verdict  is  general  upon  all  the  counts  in  the  declaration,  and  the  fiiat 
count  therein  is  insufficient  in  law  to  authorize  the  court  to  render  judgment  in 
this:  that  it  is  not  alleged  in  said  count  that  die  said  sum  of  money,  therein 
mentioned,  was  had  and  received,  or  otherwise  possessed  by  defendant,  to  the 
Vise  or  on  account  of  the  plaintiff,  or  other  than  for  the  defendant's  own  use. 

Wright  in  support  of  the  motion.    Shane  and  Newton^  contra. 
Opinian  of  the  courts  hy  Judge  Hitchcock. 

The  declaration  in  the  present  case  contains  several  counts,  and  for  a  sup- 
posed defect  in  the  first,  it  is  moved  to  arrest  the  judgment.  Where  there  is  a 
general  verdict  for  the  plaintiff  upon  a  declaration  containing  several  counts, 
and  one  of  the  counts  are  defective,  the  judgment  will  be  arrested.  It  is  not 
however  for  every  defect  that  such  consequences  shall  follow.  Mere  formal 
defects  are  cured  by  verdict.  Such  defects  too  as  arise  from  the  manner  in 
which  the  title  of  the  plaintiff  is  set  forth,  are  cured  by  the  verdict,  provided 
sufficient  appears  to  satisfy  the  court  that  the  plaintiff  had  good  cause  of  action. 
If,  however,  it  appears  that  the  plaintiff  has  no  cause  of  action,  or  in  other 
words,  that  the  title  itself,  upon  which  he  claims  to  recover  is  defective,  such 
defect  is  not  cured  by  verdict.  Afler  a  jury  has  passed  upon  a  case,  every 
thing  is  to  be  presumed  to  sustain  their  verdict. 

The  first  count  of  the  plaintiff's  declaration  sets  out  that  the  defendants  re 
ceived  of  the  plaintiff  a  specific  sum  of  money  which  they  promised  to  pay, 
&c.  It  is  defective  in  this  particular,  that  it  does  not  state  that  the  money  was 
received  to  the  plaintiff's  use.  Had  the  declaration  contained  but  a  single 
count  for  money  had  and  received  by  the  defendants,  to  the  use  of  the  plaintiff, 
the  receipt  which  is  referred  to  in  the  present  case,  would  have  been  good  evidence 
under  such  declaration  to  authorize  Uie  plaintiff  to  recover.  It  is  manifest  then 
that  the  count  objected  to  sets  out  a  good  title,  alfhough  it  is  done  defectively. 
Afler  verdict  the  court  must  presume  that  it  was  proven  on  the  trial  that  the 
money  was  received  to  the  use  of  the  plaintiff,  otherwise  the  jury  would  not 
have  fbund  as  they  have  done.  The  omission  to  state  that  the  money  waa 
received  to  the  ws  of  the  plaintiff  is  cured  by  the  vBhiict.    Whatever  imght 
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have  been  the  epinioti  of  the  court  upon  a  demurrer  to  tito  deebtratiotiy  it  is 
now  too  late  to  take  exception  to  it. 

If  the  receipt  of  the  money  had  been  accompanied  with  an  express  promise 
to  pay,  it  would  have  been  equivalent  to  a  prcMnissory  note.  The  consideration 
would  have  been  sufficient  to  support  the  promise.  After  verdict  every  prom* 
ise  laid  in  the  declaration  is  to  be  considered  as  an  express  promise.  It  is  too 
late  to  say  that  it  is  no  other  promise  than  such  as  is  implied  in  law.  This 
case  then  is  presented  to  the  court  as  it  would  have  been  had  there  been  an  ex- 
press promise  to  pay.  Suck  promise  would  have  been  a  suffi^cient  consideration 
to  support  it,  and  would  be  obligatory  on  the  party.  For  this  reason,  there- 
fore, the  judgment  cannot  be  arrested. 

Let  judgment  be  entered  for  the  plaintiff. 


LITLER  V.  HORSEY. 


One  of  several  sureties,  agiunst  whom  judgment  has  been  obtained,  cannot  sustain  a  sepaiate  ae> 
lion  against  the  princip^,  under  the  5th  section  of  the  act  for  the  relief  of  sureties;  But  in  such 
case,  where  there  M  a  joint  judgment  against  several  sureties,  all  must  join  in  tlie  action. 

This  was  a  writ  of  error  to  a  judgment  of  the  court  of  Common  Pleas  of 
Pickaway  county,  reserved  in  the  Supreme  Court  of  that  county  for  decision 
here.  The  original  action  was  a  special  assumpsit,  and  the  facts,  upon  which 
the  opinion  of  the  court  was  founded,  were  as  follows: 

On  the  21st  of  April,  1818,  Litler  the  defendant,  and  one  Heath  made  a 
note  for  2,200  dollars  negotiable  at  the  office  of  the  bank  of  the  United  States 
at  Chilicothe.  It  was  endorsed  by  the  plaintiff.  Horsey,  John  White,  and  James 
Moore,  and  discounted  and  the  proceeds  received  by  the  drawers.  This  dis- 
count was  an  accommodation  for  the  drawers,  and  the  note  drawn  and  endorsed 
by  the  same  parties,  was  renewed  until  the  27th  October,  1818,  when  Asael 
Heath's  note,  endorsed  by  the  plaintiff,  John  White,  James  Moore,  the  previous 
endorsees,  and  Job  Radcliffe,  an  additional  endorser,  was  discounted,  and  th 
proceeds  applied  to  take  up  the  note  of  Litler  and  Heath.  Litler's  name  was 
thus  withdrawn  from  the  paper,  and  the  note  was  renewed  and  reduced  by  the 
same  parties  until  June  1,  1810,  when  Asael  Heath's  note  was  discounted,  en- 
dorsed by  the  plaintiff,  and  by  James  Moore,  Job  Radcliffe,  and  Jonathan 
Heath,  instead  of  John  White.  The  note  thus  endorsed  was  renewed  once, 
and  not  being  paid,  suit  was  brought  against  the  plaintiff  and  the  other  endors- 
ers, and  judgment  rendered  against  them.  Horsey  had  not  paid  the  money; 
and  it  was  agreed  that  there  was  no  proof  that  Horsey  endorsed  the  first  note  at 
the  request  of  Litler,  other  than  the  presumption  arising  from  the  fact,  that 
Litler  was  one  of  the  drawers  of  that  note;  and  there  was  no  proof  that  Litler 
had  any  information  or  knowledge  that  Horsey  had  endorsed  the  note  in  ques- 
tion. 

These  facts  a|!>peared  upon  the  pleadings,  and  upon  a  bill  of  exceptions, 
.made  part  of  the  record.    The  jury  found  a  verdict  fbr  the  plaintiff,  and  judg- 
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aient  wa«  given  upoo  the  verdict,  to  reverse  which  the  writ  of  error  was 
brought. 

Irtoinj  for  plaintiff  in  error.     Etring^  contra. 

By  the  CouBT. 

At  the  common  law  a  surety  has  no  action  against  his  principal,  imtil  such 
surety  has  paid  the  money;  and  the  remedy  extends  no  further  than  to  recover 
back  the  amount  paid,  as  in  any  other  case  of  money  paid  for  the  defendant,  at 
his  request.  This  being  the  rule,  the  action  of  every  surety  must  be  for  his 
own  advances,  and  must  be  in  its  nature  separate.  For  although  two  or  more 
joined  as  sureties  in  the  writing,  that  act  gave  them  no  right,  even  if  it  could  be 
considered  a  joint  act.  Each  surety  could  recover  the  amount  he  had  paid, 
and  no  more,  and  the  principal,  though  subject  to  the  expense  of  separate  suits, 
could  not  be  subjected  to  a  judgment  for  any  greater  sum  than  his  own  original 
debt. 

Our  statute  gives  to  the  surety  a  totally  different  remedy.     It  authorizes  the 
surety  to  sue  a  severe  process,  and  obtain  a  summary  judgment  against  his 
principal,  so  soon  as  the  creditor  shall  have  obtained  judgment  against  the  sure- 
ty.     The  judgment  is  to  be  rendered  for  the  ^*proper  amount"  which  of  course 
must  be  the  amount  of  ihe  judgment  against  the  security.     The  foundation  of 
this  proceeding  in  favor  of  the  surety  is  totally  difierent  in  principle  from  the 
proceeding  at  common  law.     It  is  not  the  amount  paid  by  the  surety,  but  the 
whole  amount  of  the  judgment,  for  which  the  surety  may  proceed  against  the 
principal.     Where  there  are,  as  in  this  case,  four  sureties,  upon  the  doctrine 
contended  for  by  the  defendant  in  error,  each  is  entitled  to  a  separate  judgment 
against  the  principal  for  the  whole  amount.     And  each,   upon  the  hypothesis 
that  he  might  be  compelled  to  pay,  would  claim  to  proceed  and  collect  the  whole 
amount  of  his  judgment.     Thus  a  necessity  might  be  created  for  more  litigation, 
to  settle  and  adjust  all  the  rights  of  the  parties.     The  court  conceive  that  this 
would  not  be  a  reasonable  construction  of  the  statute.     The  judgment  which 
gives  the  right  of  the  surety  to  sue,  is  an  entire  and  single  judgment  against  all; 
the  right  it  confers  upon  them  must  also  be  entire.     Such   being  the  opim'on  of 
the  court,  it  is  unnecessary  to  enquire  whether  the  plaintiff  could,  upon  the 
facts  stated,  be  considered  a  surety  for  the  defendant.      Were  that  feet  fully 
admitted,  he^could  not,  in  this  case  sustain  his  separate  action.     The  judgment 
must  be  reversed. 


% 

LESSEE  OF  ATKINSON  v.  DAILEY. 

A  leut  foriKhool  landt  it  oot  valid  unlen  it  be  acknowledged  by  the  grantors  before  a  judge  or 
justice. 

At  the  trial  of  this  cause,  which  was  an  ejectment,  in  the  Supreme  Court  of 
Monroe  county,  the  plaintiff  offered  in  evidence  a  lease  executed  by  Willian^ 
Kent  and  Robert  Carpenter,  trustees  of  the  original  surveyed  township,  No.  7, 
in  range  7,  Monroe  county,  for  section  sixteen,  in  said  township,  the  premisep^ 
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in  dispute  to  his  lessor.  The  execution  of  this  lease  was  attested  by  three  wit- 
nesses,  one  of  whom  was  the  township  clerk.  It  was  not  acknowledged  before 
any  judge  or  justice,  but  was  recorded.  The  defendant  objected  to  the  lease 
being  given  in  evidence;  the  objection  was  sustained,  and  the  plaintiff  became 
non-suit. 

A  motion  was  made  to  set  aside  the  non-suit,  and  award  a  new  trial,  on  the 
ground  that  the  court  mistook  the  law  in  rejecting  the  lease.  The  decision  of 
this  motion  was  adjourned  to  this  court. 

BeebCt  for  plaintiff.     Stokehft  for  defendant. 

By  the  Coubt. 

The  lease  offered  in  evidence  in  this  case  and  rejected,  is  dated  December 
28,  1822,  and  appears  to  have  been  recorded  January  8,  1825.  It  was  made 
uikier  the  provisions  of  the  act  to  provide  for  leasing  certain  school  lands  therein 
mentioned,  passed  Januaryy  27,  1817.  {voL  15,  292.)  This  act  is  silent  as  to 
the  mode  of  executing  leases;  but  the  third  section  requires,  that  leases  executed 
under  the  law  shall,  ^Hn  aU  casM,  be  recorded  by  the  clerk  of  die  toumehipy  and 
also  hy  the  recorder  of  the  county  at  the  proper  costs  and  charges  of  the  lessee  or 
lessees »" 

As  the  act  providing  for  making  these  leases  prescribes  no  particular  mode  of 
executing  them,  the  court  are  of  opinion,  that  they  can  only  be  valid  when  ex. 
ecuted  conformably  to  the  general  law.  By  the  act  of  Feb.  24, 1820,  (voL  22, 
219)  it  is  distinctly  required,  that  in  addition  to  being  signed  and  sealed  in  the 
presence  of  witnesses,  deeds,  for  the  conveyance  of  lands,  shaU  be  acknowledged 
before  a  judge  of  the  court  of  Common  Pleas,  or  a  justice  of  the  peace.  This 
provision  extends  not  only  to  deeds,  but  to  **oiher  instruwents  qfwriUng,  by  which 
any  lands^  tenements  or  hereditaments  shall  be  conveyed^  in  whole  or  in  party  or 
oiherwise  affected^  or  incumbered  in  law*"  The  lease  in  question  has  not  been 
thus  acknowledged;  it  has  not,  therefore,  been  executed  agreeably  to  law,  and 
cannot  invest  the  lessor  of  the  plaintiff  with  title.  It  was  properly  rejected, 
and  the  motion  for  a  new  trial  must  be  overruled. 


VANCE  c.  BANK,  OF  COLUMBUS. 

Poundage  if  only  due  to  the  Sheriff  where  he  has  actually  made  and  received  the  money  on  exe 
cution.  He  is  not  entitled  to  poundaj^e  when  the  money  is  paid  by  the  debtor  directly  to  the  plain- 
tiff. 

This  cause  came  before  the  court  upon  a  writ  of  cerOarari  from  the  Supreme 
Court  of  Champaigne  county,  to  the  court  of  Common  Pleas  of  the  same  county. 

The  facts  of  the  case  were  these:  At  the  April  term  of  the  Common  Pleas, 
1832,  the  bank  obtained  a  judgment  against  Vance  for  6000  dollars,  upon  which 
an  execution  was  issued  and  levied  upon  real  estate.  A  sale  not  being  effected, 
in  consequence  of  no  person  bidding  the  proportion  of  the  valuation  required  by 
law,  the  execution  was  returned  with  the  levy  and  valuation,  and  endorsed  not 
sold  for  want  of  bidders.     Several  succcstdve  writs  of  venditioni  exponas  were 
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iflsuedy  upon  which  the  same  return  was  made.  After  the  last  vendt.  waa  thus 
returned,  Vance  paid  the  money  to  the  bank,  and  paid  up  all  the  costs,  but  the 
poundage  claimed  by  the  sheriff.  This  he  refused  to  pay,  and  made  a  motion 
in  the  Common  Pleas  to  have  an  entry  of  satisfaction  made  on  the  judgment. — 
This  motion  was  resisted,  and  overruled  by  the  court.  To  reverse  this  order 
the  certiorari  was  brought. 

Mason  and  Coolet/y  for  plaintiff  in  certiorari. 

By  the  CouBT. 

The  distinction  taken  by  the  counsel,  between  the  language  of  our  statute 
and  that  of  other  countries  referred  to,  is  a  very  clear  one.  The  phrase  ^^numey 
made  on  execution*^  can  only  relate  to  such  sums  as  are  actually  paid  into  the 
shenflTs  hands,  upon  the  execution.  The  money  is  not  niade  by  the  officer 
when  paid  directly  by  the  debtor  to  the  plaintiff.  A  different  construction 
would  imply  that  tlie  poundage  was  given  merely  to  swell  the  bill  of  costs,  and 
increase  the  sheriff's  perquisites,  and  to  this  we  cannot  assent.  We  agree  with 
the  counsel,  that  is  given  as  a  compensation  for  services  really  performed. — 
When  this  is  not  done  compensation  cannot  be  claimed.  The  order  must  be 
reversed,  and  the  Coxamoa  Pleas  instructed  to  enter  satisfaction  on  the  judg- 
ment. 


FULTON  ET  AL.  t>.  STUART. 

When  a  lessee  assigns  a  part  of  the  premises  to  a  third  peraoo,  for  the  whole  term  of  the  lease 
it  is  but  aa  uader-leasing,  and  the  lessor  can  sustain  no  action  on  the  lease  for  rent  against  such 
assignee. 

This  was  an  action  of  covenant  brought  from  Muskingum  county.  The  de- 
claration  sets  forth  a  lease  for  years,  from  the  plantiff  to  Jeremiah  P.  Munson, 
and  alleges,  that  all  the  estate,  right,  title,  and  interest  of  the  said  Munson,  the 
lessee,  to  the  demised  premises,  except  thirty  feet  square  of  vacant  ground,  by 
assignment  came  to  the  defendant,  who  had  occupied  the  same,  and  assigns  the 
non-payment  of  the  rent  reserved  as  a  breach.  The  defendant  demurred  gen- 
erally, and  the  decision  was  reserved. 

SiUiman  and  Spangler^  in  support  of  the  demurrer.     CiUhertson^  contra. 

By  the  Coubt. 

It  seems  to  besettled,  that  where  a  lessee  assigns  his  lease  for  any  shorter  pe« 
riod  of  time  than  that  for  which  the  lecise  was  granted,  the  lessor  cannot  sustain 
an  action  of  covenant  agcunst  the  assignee  upon  the  lease ;  because  this  is 
considered,  not  an  assignment  of  the  whole  term,  but  an  underletting.  The 
principle  applies  with  at  least  equal  force  to  the  case  of  an  assignment,  or  un- 
derletting of  a  part  of  the  premises  only. 

If  the  lessee  constitute  two  under  tenants,  by  aaagning  one  third  of  the  leas- 
ed premises  to  one,  and  one  third  to  another,  retaining  <Hie  third  himself,  the 
lessor  may  have  three  distinct  actions ;  and  m  apportioning  the  rent,  the  aggre- 
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gate  giv«a  against  each  might  amount  to  more  or  less  than  the  amount  reaer ved, 
and  the  parties  in  either  case  would  be  without  remedy.  If  the  lessee  underlet 
or  assign  the  whole  premises  in  unequal  quantities,  to  different  persons,  the  les- 
sor will  be  driven  to  as  many  actions  against  different  persons  to  recover  his 
rent,  instead  of  having  one  action  against  the  lessee.  For  the  separate  assignee 
of  a  part  can  neither  be  charged  with  the  whole  rent  individually,  nor  jointly, 
with  one  or  more  of  his  co-tenants. 

In  tbb  case  the  declaration  states,  that  the  defendant  was  not  assignee  of  the 
whole  premises ;  he  did  not  take,  and  does  not  hold,  the  whole  term  of  the  ori- 
ginal lessee.     The  demurrer  must,  therefore,  be  sustained. 


LESSEE  OF  BENTLEY'S  HEIRS  t>.  DEFOREST. 

Judges  PEASE  and  BURNET. 

1826. 

An  assignment,  bj  a  grantee,  upon  the  back  of  bis  deed,  ^^o/aU  his  nghi  and  title  in  the  deed}'' 
to  the  plaintiflt,  does  not  pass  such  a  title  as  will  enable  tbe  plaintiff  tn  recover  in  ejectment.  « 

Such  an  alignment  might  perhaps  be  considered  in  equity  as  an  executory  contract. 

This  was  an  action  of  ejectment.  The  plaintiff  having  offered  in  evidence,  a 
deed  conveying  the  premises  in  question,  from  Adgate  to  Vanderbarrack,  with 
an  indorsement  thereon,  subscribed  by  Vanderbarrack,  by  which  he  assigned 
all  Ms  right  and  tiile  in  the  deed  to  Bentley^  under  whom  the  lessors  of  the  plain- 
tiff  claimed  as  heirs  at  law,  rested  his  cause.  ' 

Wehh^  for  the  defendant, 

Moved  to  overrule  the  testimony,  and  for  a  non-suit,  on  the  ground  that  the 
deed  and  assignment  did  not  show  a  title  to  the  premises  in  Bentley,  the  ancestor 
of  the  lessor. 

Wheeler y  for  the  plaintiff, 

Contended  that  the  laws  of  Ohio,  did  not  prescribe  any  particular  form  of 
transferring  the  title' to  real  estate.  That  the  assignment  was  in  fact  a  deed, 
and  that  the  intention  of  the  parties  was  sufficiently  manifest  to  require  the  court 
to  give  it  effect. 

By  the  Covbt. 

7*here  never  has  been  a  time,  since  the  establishment  of  the  territorial  gov* 
emment,  when  the  title  to  real  estate  could  be  conveyed  by  an  assignment, 
indorsed  on  a  deed.  The  ordinance  for  the  government  of  the  territory,  pro- 
vided, that  real  estates  might  be  conveyed  by  lease  and  release,  or  bargain  and 
sale,  signed,  sealed,  and  delivered,  by  the  person,  being  of  full  age,  in  whom  the 
estate  might  be;  attested  by  two  witnesses,  provided  such  conveyances  be  ac- 
knowledged, or  the  execution  thereof  duly  proved  and  recorded,  drc.  Thia 
form  ^fooay eying  real  estate  has  been  recognized  ever  since. 

The  indmnpement  relied  on  as  a  deed,  eanveys  notfa^g  but  the  instrument 
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itself.  It  may  vest  in  the  assignee  a  light  to  the  paper  and  the  wax,  but  it  can. 
]  wt  b  fleet  tlic  title  to  tl  e  land.  It  does  not  describe  the  land,  or  purport  to  con- 
'.  y  it,  nn'clj  li  ss  dors  it  contain  the  operative  words  of  a  grant.  It  is  an  as- 
.^  Liiunt  of  I'M  the  ji^ht  and  title  of  the  assignor  in  the  deed  on  which  it  Ls 
wniu  n.  In  tquity  it  might  be  considered  as  an  executory  contract,  and  on 
proof  of  the  facts  connected  with  it,  might  entitle  the  assignee  to  a  decree  for  a 
specific  performance,  but  it  cannot  operate  as  a  conveyance  Of  the  legal  title. 
Judgment  for  defendants. 


LESSEE  OF  ELY  v.  McGUIRE. 

Judges  HITCHCOCK  and  BURNET. 

1826. 


Where  tbe  mortgage  money  is  due  and  unpaid,  the  mortgages  may  recOYor  the  mortgaged  pre* 
misf  s  in  ejectment. 

Morigigud  premises  may  be  sold  on  jiidgment|  and  execution  against  tbe  mortgagor. 
»    The  titio  of  mortgaged  premises  remains  in  th<3  mortgagor  as  against  all  the  world  except  the 
inr>rig'^gr*c,  nnd  also  as  against  him,  uiiUl  the  mortgage  is  forfeited, 

Thi:*  was  an  ejectment,  brought  by  a  mortgagee  against  the  mortgagor,  after 
the  whole  of  the  mortgage  money  had  become  due  and  payable. 

Ilfj  case  was  submitted  without  argument,  on  the  single  question,  whether 
the  mortgage  deed  be  sufficient  evidence  of  title,  to  sustain  the  action. 

By  the  Court, 

We  have  always  considered  the  title  of  mortgaged  premises  to  remain  m  the 
mortgagor,  as  against  all  the  world,  except  the  mortgagee,  and  also  as  against 
him,  until  the  deed  becomes  absolute  at  law,  by  the  non-performance  of  the  con^ 
dition,  and  the  mortgagee  takes  legal  steps  to  reduce  the  premises  to  possession. 

On  this  principle  we  have  decided,  Jthat  mortgaged  premises  may  bejBold  on 
judgment  and  execution  against  the  mortgagor,  and  that  a  mortgage,  executed 
by  the  defendant,  before  the  judgment,  could  not  be  set  up  as  evidence  of  an 
outstanding  title  in  an  action  of  ejectment,  brought  by  a  purchaser  under  the 
sheriff,  against  the  person  in  possession  under  the  mortgagor,  on  the  ground, 
that  as  the  mortgage  did  not  divest  him  of  the  legal  title,  the  judgment  was  a 
lien  on  the  premises,  subject  to  the  mortgage.  In  this  case,  it  appears  that  the 
money  secured  by  the  mortgage  was  due  and  unpaid.  The  condition  was  there- 
fore broken.  The  deed  has  become  absolute  at  law,  and  the  plaintiff  has  a 
right  to  recover. 

Judgment  for  the  plaintifi. 
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LESSEE  OP  PHELPS  v.  BUTLER. 

JuDGBs  PEASE,  HITCHCOCK,  and  BURNET. 

1826. 

n«  •SMiitioii  and  deUreiy  of  a  mortgage  does  not  divest  the  mortgagor  of  his  legal  title . 

A  judgment  is  not  a  lien  upon  after  acquired  lands  until  actual  levy. 
'    A  party  in  pessesaion  of  land,  which  has  been  sold  o.i  judgment  and  execution  against  hirOi  can- 
not defend  himself,  in  ejectment,  against  the  purchaser  at  sheriff's  sale,  by  setting  up  a  mortgage 
executed  by  himself,  before  the  judgment  became  a  Hen  on  the  premises. 

The  equity  of  redemption  may  be  sold  on  execution  at  law. 

The  cause  was  submitted  to  the  court  on  the  following  agreed  case.  On  the 
6th  of  March,  1819,  A.  Tannehill  recovei^d  a  judgment  in  the  court  of  com- 
mon  pleas  of  Greauga  county,  against  S.  Butler,  the  defendant,  on  which  an 
bKos  fi.  fa*  issued  on  the  24th  of  August,  1824,  under  which  the  land  in  ques. 
tion  was  levied  on,  sold,  and  purchased  by  the  lessor  of  the  plaintiff,  and  a  deed 
thereof  dtily  executed  to  him  by  the  sheriff.  The  defendant  obtained  a  legal 
title  to  a  part  of  the  land  in  question  on  the  27th  of  May,  1820 — and  to  the  re- 
sidue on  the  9th  of  February,  1822.  On  the  19th  March,  1822,  the  defendant 
executed  a  mortgage  deed  on  the  same,  to  S.  Hinchley,  to  secure  the  payment  of 
#628,40.  The  plaintiff  rests  upon  his  title  under  the  purchase  at  sheriffs  sale, 
and  the  defendant  sets  up  the  outstanding  mortgage  in  Hinchley.  The  defend, 
ant  la  in  possession. 

Wheeler^  for  plaintiff.     Sloan^  contra. 
By  the  Covbt. 

The  main  question  set  up  in  the  defence  is,  whether  a  person  in  possession  of 
land,  which  has  been  sold  on  judgment  and  execution  agairlst  him,  can  defend 
himself  against  the  purchaser  under  the  sheriff,  by  setting  up  a  mortgage  exe- 
cuted  by  himself,  on  the  premises,  before  the  judgment  became  a  lien  on  those 
premises.  The  question  may  be  so  stated,  because  it  has  been  decided  by  this 
court,  in  Rhodes  v.  Symmesy  (1  Ohio,  313,)  that  a  judgment  is  not  a  lien  on  after 
acquired  lands,  till  a  levy  is  actually  made,  consequently  the  case  stands  as  it 
would  have  done,  if  the  mortgage  had  been  executed  before  the  rendition  of  the 
judgment. 

It  has  been  decided  by  this  court,  as  oflen  as  the  subject  has  been  presented, 
that  the  execution  and  delivery  of  a  mortgage,  does  not  divest  the  mortgagor  of 
his  legal  title.  In  Hitchcock  v,  Harrington,  (6  John.  290.)  it  is  stated  by  Kent, 
Ch.  Jus.  to  be  the  settled  law  in  that  court,  and  in  the  court  for  the  correction  of 
errors,  that  the  mortgagor  is  to  be  deemed  seized,  (notwithstanding  tlie  mort- 
gage,) as  to  all  persons,  except  the  mortgagee  and  his  representatives.  When 
the  interest  of  the  mortgagee  is  not  in  question,  the  mortgagor,  before  foreclosure 
or  entry  under  the  mortgage,  is  now  considered  at  law,  as  the  owner  of  the  land, 
and  it  was  decided  in  that  case,  that  neither  the  heir  of  the  mortgagor,  nor  his 
assignee,  could  deny  the  seisin.  The  mortgage  is  for  the  exclusive  benefit  of 
the  mortgagee,  and  those  claiming  under  him,  and  imtil  steps  ars  taken  to  en- 
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force  it,  it  is  only  a  lien  on  the  land,  in  which  third  persons  have  no  concern. 
A  mortgagor  cannot  be  permitted  to  disown  his  legal  rights,  to  the  prejudice  of 
his  creditors,  or  to  protect  himself  in  the  possession  and  enjoyment  of  his  estate, 
by  admitting  the  existence  of  rights  in  third  persons,  whb  do  not  appear  to  set 
them  up,  which  rights  cannot  be  affected  directly,  orjndirectly,  by  the  success^ 
or  failure  of  his  defence.  The  property  in  the  possession  of  the  plaintiff  will  be 
as  liable,  and  as  sufficient  to  satisfy  the  debt,  as  it  will  be  if  it  remains  with  the 
defendant.  If  the  mortgaged  premises  be  of  greater  value  than  the  debt  for 
which  they  are  pledged,  the  plaintiff,  by  his  purchase  from  the  sheriff,  is  enti. 
tied  to  the  difference.  The  equity  of  redempticMi,  as  well  as  the  legal  estate  was 
vested  in  Butler,  at  the  time  of  the  levy  and  sale,  and  it  was  decided  in  Waters 
V*  Stewartj  (1  Caine^s  Cases  Error  4,1  ^)  that  an  equity  of  redemption  may  be 
sold  on  execution. 

The  rights  of  Hinchley  are  not  involved  in  this  qu^tion.  Were  he  in  pes- 
session,  and  an  ejectment  brought  against  him,  he  might  protect  himself  by 
his  mortgage,  but  neither  the  mortgagor,  nor  any  other  person  not  claimiqg 
under  the  mortgage,  can  set  up  the  rights  of  the  mortgagee  to  defeat  the  Sher- 
iff's sale. 

In  KleirCs  Lessee^  v.  Graham^  (3  Coiners  Rep.  188.)  it  was  decided,  that  in 
an  action  of  ejectment,  by  the  purchaser  at  Sheriff 's  sale,  against  the  debtor, 
the  defendant  cannot  shew  title  in  another,  because  the  plantiff  goes  into  his 
shoes,  and  acquires  the  same  right,  whether  possessory  or  otherwise,  which  he 
held,  and  nothing  more.  Much  less  shall  he  be  permitted,  as  in  the  present 
case,  to  set  np  a  mortgage  executed  by  himself,  which  not  only  admits  his  pes* 
sessory  right,  but  also  his  legal  title. 

The  plaintiff  purchased  all  the  right  of  Butler,  be  it  more  or  less,  and  if  that 
right  consisted  merely  of  a  naked  possession,  Butler  cannot  be  permitted  to  dis* 

pute  it. 

In  Jackson  v.  WUIard^  (4  John.  41)  it  was  said  to  be  an  affront  to  common 
sense,  to  say  that  a  mortgagor  in  possession,  was  not  the  real  owner.    In  that 
case  it  was  decided,  that  the  mortgagee  held  only  a  chattel  interest,  which  could 
not  be  sold  on  execution,  afler  the  debt  became  due,  but  before  foreclosure,  and 
while  the  mortagor  remained  in  possession.     This  being  the  law,  in  relation  to 
the  rights  of  the  mortgagee,  if  mortgaged  premises  cannot  be  sold  as  the  pro* 
perty  of  the  mortgagor,  subject  to  the  mortgage,  they  are  placed  beyond  the 
reach  of  creditors,  and  are  completely  protected  against  the  debts,  both  of  mort- 
gagor  and  mortgagee.    But  we  do  not  conader  it  necessary  to  pursue  this  sub- 
ject further.    We  are  satisfied  with  the  decisions  heretofore  made,  that  the 
legal  title  to  mortgaged  premises  remains  in  the  mortagor,  while  he  continues 
his  posoession,  whether  the  debt  for  the  security  of  which  the  mortgage  wa» 
given,  has  become  due,  or  not.     On  this  ground  the  Sheriff's  sale  was  regular, 
the  purchaser  acquired  the  legal  title,  subject  to  the  mortgage,  and  he  stands 
in  lae  shoes  of  the  mortgagor,  who  cannot  be  allowed  to  set  up  the  iQOrtgage  as 
evince  against  his  own  title* 

Judgment  for  plaintifil 


%  HAHMONPt  9Sn.       '  M3 


BYINGTON  V.  GEDDINGS 

JvMU  PEASE  AND  BURNET. 

1826. 

The  bolder  of  a  note  payable  to  A.  B.  or  bearer  in  cattle  may  maintain  an  action  upon  it  in  hit 
own  name,  but  he  must  aver  and  prove  that  the  note  was  delivered  to  him  for  a  good  consideration* 

The  case  was  this :  Byington  gave  a  note  in  April,  1822|  for  917,  payable 
in  cattle,  to  R.  Knap,  or  bearer. 

Greddings  brought  an  action  in  his  own  name,  in  which  he  declared  on  the  note, 
without  showing  Jiow  he  became  possessed  of  it,  whether  by  assignment,  deliv- 
ery, or  otherwise.  The  defendant  demurred.  The  court  sustained  the  decla- 
ration,  and  gave  judgment  for  the  plaintiff,  to  reverse  which,  the  writ  of  error 
was  taken. 

By  the  Coukt. 

This  note  is  not  negotiable.     The  statute  of  1820,  does  not,  like  that  of  1810, 

embrace  notes  payable  in  property.     The  right  of  the  plaintiff,  therefore,  to  re« 

cover  in  his  own  name,  depends  on  the  form  of  the  note,  and  the  operation  of  the 

promise.     We  consider  the  promise  in  the  note,  as  made,  not  only  to  Knap,  but 

to  the  person  to  whom  he  should  deliver  it. 

The  objection  taken  in  the  argument,  that  the  note  was  not  indorsed,  is  not  en- 
titled to  any  weight.  An  indorsement  is  not  necessary  to  pass  the  interest  of  the 
first  holder — a  delivery  is  sufficient  for  that  purpose.  It  is  well  settled,  that  the 
holder  of  a  note,  payable  to  bearer,  may  recover  the  contents  in  his  own  name, 
provided  he  has  obtained  it  for  a  valuable  consideration,  in  the  fair  course  of 
trade.  To  entitle  a  holder  to  recover  on  such  a' note,  in  his  own  name,  it  must 
be  stated  as  a  part  of  his  title,  and  proved  at  the  trial,  that  the  note  was  deliver* 
ed  to  him  for  a  valuable  consideration,  or  that  he  acquired  it  in  the  usual  course 
of  trade,  or  business.  It  was  decided  in  Grant  v.  VaughaUy  (3  Bur.  1516)  that 
a  negotiable  note,  payable  to  bearer,  may  be  recovered  in  an  action  for  money 
had  and  received.  But  in  this  case,  the  action  is  founded  on  the  note,  which  is 
declared  on,  as  though  it  were  made  payable  to  the  plaintiff,  he  being  the  bearer. 
Under  these  circumstances,  he  was  bound  to  make  the  averments  before  stated, 
and  also  to  prove  them.  Without  these  averments  and  this  proof,  he  cannot 
maintain  his  right  to  a  recovery.  He  cannot  rely  on  the  presumption,  that  he 
obtained  the  note  fairly.  That  fact  is  a  substantial  part  of  his  title,  which  must 
be  averred  and  proved.  Without  the  averment,  he  sets  out  a  defective  title,  and 
without  the  proof,  he  does  not  sustain  his  title.  For  any  thing  that  appears  in 
the  record,  the  note  might  have  come  into  the  hands  of  the  plaintiff  by  fraud,  or« 
accident,  without  delivery,  or  consideration.  In  the  first  instance,  the  right  was 
▼ested  in  Knap,  and  the  record  does  not  show,  that  that  right  has  been  trans- 
ferred* We  consider  it  to  be  as  necessary  to  aver  a  delivery,  in  this  case,  as  it 
is  to  «et  out  an  assignment  on  a  note  payable  to  order.    The  declaration  is. 
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therefore,  defective,  and  the  court  erred  in  overruling  the  demurrer.    Judgment 
reversed. 


COLWELL  r.  THE  BANK  OF  STEUBBNVILLE. 
JuDOBs  BURNET  and  SHERMAN. 

1826. 

In  fortign  attaduneot  ondw  the  act  of  1810,  it  is  error  to  render  judgment  unless  three  months  no- 
iic«  be  given. 

It  was  a  writ  of  foreign  attachment  on  which  final  judgment  had  be^i  ren^ 
dered  in  the  court  of  CcMnmon  Pleas* 

From  the  record  it  appeared  that  notice  of  the  issuing  of  the  writ  had  been 
published  only  six  weeks,  which  was  the  principal  error  relied  on. 

The  cause  was  submitted  without  argument. 

By  Hie  CouBT. 

It  appears  that  the  writ  of  attachment  issued  under  the  statute  passed  in 
eighteen  hundred  and  ten,  and  that  the  plaintiff  has  pursued  the  fourth  section  of 
that  act  which  relates  to  domestic  attachments,  instead  of  the  fifteenth  section 
which  directs  the  mode  of  proceeding  on  foreign  attachments.  This  section 
requires  a  notice  of  three  months  before  the  rendition  of  judgment,  and  expressly 
provides  that  no  judgment  shall  be  entered  in  cases  to  which  it  relates,  until  the 
notice  required  shall  have  been  given. 

As  this  is  a  statutory  proceeding  unknown  to  the  common  law,  it  is  necessary 
to  pursue  it  strictly. 

Judgment  reversed. 


LAMB  V.  STEWART. 
JrooBs  PEASE  and  BURNET. 

1836. 

Declarations  made  by  a  witness  previous  to  his  examination,  cootraiy  to  h»  statement  when 
examined,  are  admissible  to  discredit  his  testimony. 

It  appeared  from  the  record,  that  the  plaintiff  in  the  trial  before  the  Common 
Pleas,  called  a  witness,  who  testified  to  certain  items  in  his  account  against  the 
defendant.  The  defendant  then  offered  to  prove  that  the  same  witness,  on  a  for- 
mer  occasion,  when  conversing  on  the  same  subject,  not  being  under  path,  had 
made  different  statements.  The  testimony  offered,  was  objected  to,  and  over- 
ruled, and  a  bill  of  exceptions  taken. 

The  case  was  submitted  without  argument. 

By  the  Court. 

The  testimony  offered  by  the  defendant  was  strictly  legal.     He  had  a  right  to 
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discredit  the  witness,  who  had  been  examined  against  him,  and  one  inethod  of  ef. 
fecting  that  object  was,  by  proving  that  he  had  told  differefU  stories  at  different 
timeSf  when  conversing  on  the  same  subject.    Such  evidence  is  always  admitted 
when  offered,  and  the  effect  of  it  is  left  to  the  jury. 
Judgment  reversed,  and  cause  remanded. 


LESSEE  OF  HUGHEY  v.  HORRELL  ET  AL. 

JuDGKs  BURNET  AND  SHERMAN . 
1826. 

Lands  in  the  Virginia  mftitaxy  district  divided  by  County  lines,  where  the  «wner  residea  on  par 
can  only  be  listed  for  taxation  in  the  county  wheie  the  owner  lesidet. 

If  otherwise  listed  and  sold  for  taxes  the  sale  is  void . 

Advertisements  of  sales  of  lands  for  taxes  must  be  made  in  two  newspapers,  one  at  the  seat  of 
Government,  one  in  the  county,  or  if  none  there,  then  one  in  most  general  circulation  therem. 

As  the  case  turned  on  the  sufficiency  of  the  defendant's  testimony,  who  claim- 
ed under  a  tax  title,  it  is  not  necessary  to  state  more  of  the  case,  than  will  he 
sufficient  to  present  the  points  on  which  it  was  decided. 

It  appeared  from  the  testimony,  that  the  county  line  divided  the  land,  part  of 
it  being  in  Madison,  and  part  in  Pickaway.  The  land  was  entered  for  taxation 
in  the  county  of  Madison,  in  the  name  of  E.  Prichard,  who  lived  on  that  part  of 
the  tract,  which  was  within  the  county  of  Pickaway.  The  land  was  charged 
with  the  taxes  of  1820,  and  1821.  The  notice  was  published  in  a  newspaper 
printed  at  Columbus,  and  in  no  other.  The  newspapers  of  Chillicothe  and  of 
Springfield  have  a  partial  circulation  in  Madison,  but  the  Columbus  papers  have 
the  most  general  circulation.  There  was  no  newspaper  printed  in  the  county 
ofMadison. 

'  The  principal  objections  to  the  validity  ef  the  tax  title,  were,  that  the  land 
had  not  been  listed  according  to  law,  and  that  the  notice  had  been  published  in 
one  paper  only,  when  the  law  required  it  to  be  published  in  two.  Other  objec* 
tions  were  taken  which  it  was  not  thought  necessary  to  decide.    , 

By  the  Coubt. 

The  9th  section  of  the  act  of  18S0,  under  which  the  land  in  question  was  listed 
and  sold,  makes  it  the  duty  of  the  County  auditor,  to  call  on  each  resident  pro« 
prietor  of  lands  within  his  county,  and  take  a  list  of  all  his  lands  subject  to 
taxation  within  the  county,  with  a  proviso,  that  *'all  lands  lying  within  the  Vir« 
ginia  Military  district,  which  shall  be  divided  by  county  lines,  so  as  to  leave 
parts  of  said  tracts  in  two,  or  more  counties,  shall  be  listed  by  the  proprietor, 
in  the  county  in  which  he  lives."  By  the  ISth  section,  it  is  made  the  duty  of 
the  Auditor,  on  failure  of  the  proprietor  to  furnish  a  list,  to  enter  the  land  from 
the  best  information  in  his  power.  As  the  land  in  question  was  within  the  Vir^ 
ginia  Military  district,  and  divided  by  a  county  line,  and  as  Prichard,  the  pro- 
prietor in  whose  name  it  was  listed,  resided  in  the  county  of  Pickaway,  the  audi- 
tor  ofMadison  was  not  authorized  to  enter  it  on  his  list.     It  was  made  the  duty 
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of  the  proprietor  to  enter  it  in  the  county  in  which  he  lived,  and  on  hia  failure  ti 
do  so  it  ought  to  have  heen  entered  by  the  auditor  of  Pickaway. 

It  is  evident  therefore,  that  this  land  has  not  been  entered  in  conformity  with 
the  statute,  and  that  it  has  been  sold  by  an  officer  who  was  not  authorized  by 

law,  to  make  the  sale. 

The  38th  section  provides^that  the  County  Auditor,  on  receiving  th^delin- 
quent  list,  shall  forthwith  cause  the  same  to  be  advertised  six  weeks  successive- 
ly, in  some  newspaper  printed  at  the  seat  of  government*  in  this  state,  and  also 
in  a  newspaper  printed  in  his  proper  county,  if  any  such  there  be,  and  if  not,  in 
some  newspaper  in  most  general  circulation  in  said  county. 

It  is  contended  by  the  defendant,  that  as  there  was  no  paper  printed  in  the 
county  of  Madison,  and  as  the  Columbus  paper  was  in  general  circulation  in  that 
county,  it  was  not  necessary  to  publish  the  notice  in  any  other.  The  law  does 
not  admit  of  such  construction.  The  pul^ication  must  be  made  in  two  papers, 
one  printed  at  Columbus,  and  the  other  in  the  county  where  the  auditor  resides, 
if  there  be  such  a  paper,  and  if  not,  then  in  some  paper,  (other  than  the  one 
printed  at  the  seat  of  government)  in  most  general  circulation  in  his  county. 

The  object  of  the  Legislature  in  both  of  these  provisions,  is  obvious. 

The  first  was  intended  for  the  convenience  of  the  resident  proprietor,  and  for 
the  safety  of  all  others  concerned. 

Instead  of  dividing  the  tract,  and  requiring  double  entries  and  payments,  they 
have  required  it  to  be  entered  and  paid  in  one  county,  and  to  prevent  confusion 
they  have  designated  which  that  should  be. 

For  any  thing  that  appears,  the  land  may  have  been  entered,  and  the  taxes 
paid  in  Pickaway.  The  other  provision,  was  designed  to  extend  the  notice,  as 
generally  as  possible,  for  the  information  of  owners,  and  for  the  pvrpose  of  in. 
creasing  competition  at  the  sale. 

The  requisitions  of  the  law  are  substantial  and  useful,  and  cannot  be  dispensed 
with.  Tax  sales  are  attended  with  greater  sacrifice  to  the  owners  of  land,  than 
any  others.  Purchasers  at  those  sales,  seem  to  have  but  little  conscience.— 
They  calculate  on  obtaining  acres  for  cents,  and  it  stands  them  in  hand,  to  see 
that  the  proceedings  have  been  strictly  regular. 

The  jury  rendered  a  verdict  in  conformity  with  this  opinion,  on  which  judg- 
ment was  entered. 


MATTOX  r.  MATTOX. 
JoDGHu  HITCHCOCK  awb  BURNET. 

1826. 


A  Divoice  wiU  not  be  granted  where  the  applicant  is  livtog  in  adulteij. 

The  principal  charge  relied  on  in  the  hill,  was  the  adultery  of  the*  huaband, 
which  was  very  satisfactorily,  proved;  but,  on  croas  A»iMTniimting  the  witoean^ 
it  appeared  that  the  complainant  was  living  aadcfidiahitiiqf  wilfa  another  man, 
who  had  dsaarted  his  wife,  and  that  she  had  had  a  child  by  him. 
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The  bill  must  be  dismiaied.  It  would  be  a  libel  on  the  Legislature  to  sup- 
pose, that  the  statute  was  designed  for  the  convenience  of  that  class  of  charac- 
ters  to  which  these  parties  seem  to  belong.  It  was  intended  for  the  relief  of  in- 
jured innocence,  not  to  encourage  persons  of  loose  morals,  or  rather  of  no  morals 
at  all,  to  live  in  the  open,  scandalous  violation  of  the  common  rules  of  decency. 

This  application  is  to  the  equitable  jurisdiction  of  the  court,  Euid  must  be  deci- 
ded by  the  principles  which  prevail  in  courts  of  equity.  The  complainant  must 
come  with  clean  hands  and  a  chaste  character,  not  stadned  with  the  same  infamy 
and  crime  of  which  she  complains.  These  parties  are  in  pari  delicto  and  to 
grant  relief  to  either  of  them,  would  be  offering  a  bounty  to  guilt.  It  would 
place  the  permancy  of  the  marriage  contract,  in  every  case,  at  the  disposal  of 
the  contracting  parties,  and  remove  one  of  the  strongest  motives  to  that  correct, 
ness.  and  chastity  of  conduct,  which  is  necessary  to  render  the  marriage  state, 
either  pleasant  or  convenient. 

The  ground  on  which  this  bill  is  dismissed,  is  not  new  in  the  practice  of  this 
court.  Many  have  been  dismissed  for  a  similar  reason,  and  we  had  reason  to 
believe,  that  the  practice  was  sufficiently  known  to  prevent  applications  liable  to 
this  objection. 

Bill  dismissed. 


LESSEE  OF  McCULLOUGH'S  HEIRS  v.  RODRICK.       - 

JuDsrs  HITCHCOCK  a3«d  BURNET. 

1826. 

An  absigiimeiU,  hy  an  insolvent  in  Pennsylvania,  of  all  his  estate  both  real  and  personal,  does  not 
pass  real  estate  in  Oliio. 

The  plaintiff  having  exhibited  a  patent  to  the  ancestor  of  his  Lessors,  cover, 
ing  the  land  in  controversy,  and  proved  the  possession  of  the  defendant,  rested 
his  cause. 

The  defendant  then  offered  a  transcript  from  the  state  of  Pennsylvania,  for 
the  purpose  of  showing  that  S.  McCullough,  under  whom  the  plaintifi's  claim, 
had  taken  the  benefit  of  the  insolvent  act,  and  assigned  his  property  for  the  use 
of  his  creditors.  The  assignment  was  in  these  words:  "I  do  hereby  assign  all 
my  estate,  real,  personal,  and  mixed,  to  J.  B.  and  J.  H.  in  trust  for  the  use  of 
my  creditors.  In  testimony  whereof  I  hereunto  set  my  hand  and  seal,  11th 
December,  1824,  and  I  do  hereby  authorize  and  empower  any  attorney  to  ap- 
pear for  me,  in  an  amicable  ejectment  in  the  name  of  the  assignees,  and  confess 
judgment  for  the  278  acres  with  the  appurtenances." 

This  testimony  was  objected  to,  and  overruled  by  the  court,  on  the  ground  that 

whatever  may  have  been  the  effect  of  the  assignment  in  Pennsylvania,  which 

was  a  question  not  necessary  now  to  be  decided,  it  could  not  pass  the  title  to 

real  property  in  Ohio,  which  must  be  transferred  in  pursuance  of  our  own  laws. 

The  legal  title  therefore  remained  in  the  assignor,  and  descended  at  his  death, 

to  the  lessors  of  the  plaintiff,  who  are  his  heirs  at  law. 

If  we  were  disposed  to  give  to  this  document  the  greatest  efi^ct  that  can  be 
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claimed  for  it  by  the  defendants,  it  would  show  nothing  more  than  an  outstand- 
ing equity  in  third  persons,  which  cannot  be  set  up  to  protect  the  defendants' 
possession  against  those,  who  hold  the  legal  estate,  and  as  this  is  the  only  use 
that  could  be  made  of  it,  it  cannot  be  received  as  evidence^ 
Verdict  for  the  plaintiff. 


LESSEE  OF  SHALER  v.  MAGIN. 

JoDQKt  HITCHCOCK  AND  BURNET. 

1626. 

Ad  occupying  claimant  b  entitled  to  recover  for  improvements  made  on  tiie  laud  before  bis  title 
commenced . 

The  commissioners  appointed  at  the  last  term,  to  estimate  the  valuable  and 
lasting  improvements  made  on  the  premises,  prior  to  the  commencement  of  the 
ejectment,  having  reported,  Mr.  Brush  moved,  on  behalf  of  the  successful 
claimant,  to  reject  the  report  and  discharge  the  commissioners,  on  the  ground, 
that  the  improvements  were  made  before  the  title  commenced  under  which  the 
defendant  claimed. 

The  facts  as  they  appeared  from  the  report  and  the  testimony  were  these. 
An  entry  had  been  made  on  the  land  in  dispute  prior  to  the  year  1818,  under 
which  the  defendant  took  possession,  and  made  the  improvements  in  question. — 
In  October,  1818,  after  the  improvements  had  been  made,  the  entry  was  with- 
drawn, and  about  the  same  time  another  entry  was  made  on  the  same  land  by 
Ellis,  under  whom  the  defendant  claimed. 

By  the  Court. 

This  motion  cannot  be  sustained.     The  defendant  had  an  equitable  title  of 
record  at  the  time  he  commenced  his  improvements,  which  continued  till  the 
improvements  were  completed.     His  possession  was  not  interrupted  by  the 
withdrawal  and  re-entry  of  the  warrant,  nor  were  the  rights  of  the  plainti^  in 
any  manner  affected  by  that  circumstance. 

But  independent  of  this  consideration,  we  discover  nothing  in  the  statute,  that 
limits  the  claim  of  the  occupying  claimant  to  a  compensation  for  such  improve- 
meats  as  were  made  after  the  commencement  of  his  title.  The  statute  is  in  the 
present  tense;  "when  any  occupying  claimant,  being  in  quiet  possession  of  land, 
from  which  he  can  show  a  plain  and  connected  title  in  law  or  equity,'*  6^c, — 
"If  any  person  shall  set  up  and  prove  an  adverse,  and  better  title  to  said  Iand» 
such  occuppying  claimant,  shall  not  be  evicted,  until  he  shall  be  fully  paid  the 
value  of  all  lasting  and  valuable  improvements  made  by  such  occupying  claim- 
ant, or  the  person  under  whom  he  may  hold  the  same,  previous  to  receiving  ac^ 
tual  notice  by  the  commencement  of  suit,"  &c. 

The  exhibition  of  his  title,  is  to  be  made  to  the  court  at  the  rendition  of  the 
judgment,  and  if  he  can  then  shew  such  a  title  as  is  required  by  the  statute,  he 
is  protected  in  his  possession  till  he  shall  be  compensated  for  the  improvements 
ipade  by  himself^  or  by  the  person  under  whom  he  claims.     There  ia  nothing  ia 
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the  law,  that  excludes  a  right  to  receive  pay  for  improvennents  made  by  the  ten- 
ant, or  the  person  under  whom  he  claims,  at  any  time  before  the  commencement 
of  the  suit. 

It  sometimes  happens,  that  persons  seat  themselves  on  vacant  land,  niake 
valuabiC  improvements  thereon,  and  aflcr wards  locate  it.  In  such  a  case,  if, 
in  consequence  of  a  defect  in  their  entry,  a  junior  entry  should  prevail,  we 
cannot  see  any  thing  in  the  law,  or  in  the  policy  on  which  it  is  founded,  that 
entitles  the  successful  claimant  to  take  the  improvements,  without  making  com- 
pensation of  the  tenant. 

It  may  also  be  remarked,  that  in  this  case  it  does  not  appear  at  what  time  the 
better  title  of  the  successful  claimant  commenced;  whether  before  or  afler  the 
making  of  the  improvements  in  question. 

It  is  not  necessary  now  to  decide,  that  an  unsuccessful  claimant  must  in  all 
cases  be  entitled  to  pay  for  improvements  made  before  the  commencement  of 
his  title  although  the  statute  does  not  contain  any  thing  expressly  prohibiting  it, 
yet  a  case  might  arise  accompemied  by  such  circumstances,  as  would  take  it 
without  both  the  letter  and  equity  of  the  statute.  All  we  mean  to  say  is,  that 
this  is  not  a  case  of  that  character.- 

Motion  overruled. 


MARTIN  V.  BOON,  ET  AL. 

Judges  HITCHCOCK  and  BURNET. 

1820. 

Notoriety  of  entjry. 

The  following  testimony  was  given.  Ellis  Palmer  swore,  that  he  was  on 
Todd's  expedition  in  July,  1787. 

They  crossed  the  Ohio  at  Limestone,  fell  on  the  Big  Three-mile-creek,  con- 
tinued  up  it,  crossing  it  frequently  till  they  came  to  where  Shepherd  now  lives, 
from  thence  they  bore  up,  on  the  west  side,  to.  where  the  beginning  of  Minnis' 
survey  was  made,  at  a  walnut  and  two  sugar  trees,  on  the  east  side  of  the  creek, 
and  east  side  of  the  trace.  Letters  were  made  on  the  walnut,  but  does  not  rec- 
ollect what  they  were;  has  seen  the  tree  every  year  since  except  in  1818  and 
1819. 

Has  always  heard  that  called  the  beginning  corner  of  Minnis'  survey.  The 
corner  trees  stand  near  to  where  the  trace  crosses  the  creek  the  last  time.  He 
showed  the  corner  to  the  county  surveyor  of  Brown. 

There  was  about  three  hundred  men  on  the  expedition.  The  trace  was  plain 
but  narrow.  Kenton  called  it  the  old  toar  road  from  Limestone  to  old  Chillico* 
Vie,  Three-mile-creek  empties  about  three  miles  below  Limestone.  It  is  the 
first  creek  below  Limestone,  except  Jishing-gut,  so  called,  which  is  the  first  oJow 
Limestone,  on  the  Ohio  side.  Has  not  heard  it  called  a  creek,  or  by  any  other 
name  than  Fishing-gut.  • 

Limestone  and  Kenton's  station,  were  the  nearest  settlements  to  the  survey. 
The  tract  was  generally  known  by  the  name  of  Todd^$  trac^,  and  was  plain 
enough  to  be  followed. 
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The  mouth  of  Limeetone  creek  was  notorious  in  1764,  and  has  always  heen 

known  by  that  name. 

Benjamin  Beasley  testified,  that  he  settled  in  Manchester  in  1790.  Shortly 
after  he  heard  of  Todd's  trace  running  up  Three-raile-creek  and  about  the  sam* 
time,  he  heard  of  the  tree  spoken  of  by  Palmer.  He  was  acquainted  with 
the  beginning  corner  of  T.  Peyton's  entry,  and  showed  it  to  the  county  surveyor 
of  Brown. 

Manchester  was  settled  in  the  year  1790.  He  became  acquainted  with  the 
branch,  on  which  T.  Reese  lives,  in  1797,  it  was  called  Covert's  run. 

On  the  part  of  the  defendants,  it  was  testified  by  N.  Beasley,  that  the  first 
creek  on  the  north  side  of  the  Ohio,  below  Limestone  creek,  is  called  Fishing- 
gut.  It  went  by  that  name  since  1791.  According  to  his  apprehension  Fish- 
ing-gut  is  of  such  size  and  description  as  to  entitle  it  to  tlio  appellation  of  a 
creek.     It  is  such  as  surveyors  have  been  in  the  habit  of  calling  creeks. 

Fishing.gut  empties  into  the  Ohio  better  than  two  mile  above  Three-mile- 
creed. 

In  1803  he  became  acquainted  with  the  beginning  corner  of  Minnis'  survey, 
has  seen  it  several  times,  and  has  surveyed  from  it;  he  never  saw  any  letters 
on  it.  ^ 

The  corner  is  about  five  miles  from  the  nearest  point  on  Fishing-gut-creek. 

He  doesT  not  know  that  he  has  heard  the  people  call  Fishing.gut  a  creek,  he 
has  generally  heard  it  called  Fishing.gut  only. 

Three  mile-creek  was  generally  known  by  the  name  of  Big  Three-mile, 

James  Pilson  being  asked  the  name  of  tlie  first  creek  below  Limestone,  an- 
swers Fishing-gui  is  the  first  that  would  bo  called  a  creek.  It  is  not  a  large 
stream.  Does  not  know  its  length,  there  is  a  mill  on  it,  always  heard  it  called 
Fishing-gut,  believes  he  should  call  it  a  large  branch;  it  empties  about  two 
miles  above  Big  Three-mile. 

He  has  seen  the  walnut  on  Big  Three-mile  claimed  as  the  comer  of  Minnis' 
entry,  and  has  made  a  survey  from  it.  He  thinks  he  saw  marks  on  the  walnut, 
but  cannot  tell  what  they  were.  Big  Three-mile  is  the  first  creek  on  the  north 
below  Limestone,  if  Fish-gut  is  not  considered  a  creek. 

Peter  Lee  testified,  that  he  was  with  Col.  Todd  on  his  expedition  in  1787. — 
They  crossed  the  river  at  Limestone,  then  a  landing  place  of  great  notoriety, 
they  crossed  Three  mile-creek  several  times.  It  was  then,  and  has  ever  since 
been  known  by  the  name  of  Three-mile^  after  they  crossed  the  creek  the  last 
time  they  followed  a  trace  previously  existing.  The  trace  crossed  the  creek 
the  last  time,  near  where  two  branches  unite. 

At  the  time  the  expedition  went  out,  there  were  several  stations  settled  in 
Mason  county,  Kentucky,  from  which  there  were  men  on  the  expedition.  Afler 
the  expedition,  the  trace  was  called  Todd's  trace,  and  could  have  been  found 
and  followed. 

Limestone,  Todd's  trace,  and  Three-mile-creek,  in  1787  were  places  of 
great  and  general  notoriety. 

The  cause  was  argued  by. 
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Bnuhf  for  the  oomplainaiit.    MarshaU,  for  the  defeadaat. 
Bf  the  CouBT. 

The  complainant  claims  under  an  entry  made  in  May,  1797,  in  the  name  of 
Timothy  Peyton,  in  the  following  words:  "Timothy  Peyton  (heir)  enters  lOOO 
acres  of  land,  on  part  of  a  military  warrant,  No.  1296,  on  the  waters  of  Three- 
mile-creek,  beginning  at  the  most  westwardly  comer  of  William  Love*s  entry. 
No.  54712,  running  with  this  line  N.  46o  E.  passing  his  comer  to  the  line  of 
Thomas  Perkins'  entry,  2798,  thence  with  his  line  N.  60o  W.  to  his  comer, 
thence  N.  30o  E.  to  another  corner  in  the  line  of  Isaac  Hite*s  survey  1759, 
thence  N.  60o  W.  so  far  that  a  line  N.  60o  W.  from  the  beginning,  at  right 
angles  with  the  line  N.  30p  E.  will  include  the  quantity. 

The  defeudcmts  claim  under  an  entry  made  in  1796,  in  the  name  of  John 
Bartlett,  and  are  in  possession  under  the  oldest  patent.  This  being  the  case, 
they  cannot  be  disturbed  till  the  complainant  makes  out  an  equitable  title,  clear- 
ly and  satisfactorily.  The  merits  of  that  title  must  therefore  be  first  investiga- 
ted. 

It  is  very  evident,  that  the  call  for  the  waters  of  Three-mile-creek,  though  a 
good  descriptive  call,  is  too  vague  and  uncertain  to  ascertain  the  locality  of  the 
land,  intended  to  be  recovered  by  the  entry;  recourse  must  therefore  be  had  to 
the  other  objects  referred  to.  Love's  entry,  a  comer  of  which  is  called  for  as 
a  beginning,  calls  for  the  upper  back  comer,  of  T.  Obrian's  entry,  which  calls 
for  the  lower  corner  of  Jacob  Edwards,  in  the  line  of  P.  Slaughter's  survey.  Ed- 
wards calls  for  Slaughter's  survey,  which  lies  opposite  the  mouth  of  Limestonei 
and  is  admitted  to  be  special  and  abundantly  notorious.  The  complainant  has 
therefore  succeeded  in  establishing  his  beginning  comer.  But  this  is  not  enough* 
As  he  calls  to  run  from  his  beginning,  with  the  line  of  Love's  entry,  to  the  line 
of  Perkin's  entry,  without  giving  the  distance,  the  termination  of  his  first  line 
cannot  be  known,  without  establishing  and  locating  the  lines  of  the  entry  by 
which  it  is  to  be  bounded.  As  it  is  taken  for  granted  that  the  lines  of  every  en. 
try  are  open  and  cannot  be  ascertained  without  a  survey. 

On  looking  into  the  entry  of  Perkins,  we  find  it  depends  altogether  on  the 
survey  of  H.  Brooks.  H.  Brooks'  survey  depends  on  other  surveys  called  for, 
which  surveys  depend  on  the  survey  of  Samuel  Hopkins.  Hopkins'  survey  calls 
for  the  south  east  comer  of  Callohil  Minnis'  survey,  No.  460,  and  depends  on 
ity  consequently  it  is  indispensably  necessary  for  the  corj^plainant  to  establish 
this  survey  of  Minnis,  in  order  to  sustain  his  own  entry. 

It  appears  that  the  intermediate  entries  called  for  have  been  correctly  sur- 
veyed, so  that  no  difficulty  arises  from  that  source.    The  right  of  the  complain- 
ant to  question  the  defendant's  title,  must  therefore  depend  on  the  validity  of 
Minnis'  survey.  No.  460,  as  that  claim  must  be  correctly  located  and  established 
before  he  can  ascertain  the  termination  of  his  first  line. 

Minnis'  survey  calls  to  lie  "on  the  N.  W.  of  the  Ohio,  on  the  waters  of  Three- 
mile-creek,  beginning  at  a  walnut  marked  H.  and  two  sugar  trees,  on  the  bank 
of  the  creek,  running  N.  80,  E.  400  poles,"  &c. 

It  must  be  evident,  that  this  survey  does  not  convey  the  precision  and  cer- 
tainty in  its  calls,  that  is  necessary  to  enable  a  subeequent  locator  to  ascertain 
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its  dtuation.  The  waters  of  a  creek  and  a  marked  tree  on  the  bank  of  the  creek 
is  too  general  a  description.  It  imposes  on  the  enquirer,  the  necessity  of  ex- 
amining the  timber  on  both  sides  of  the  creek,  from  its  mouth  to  its  source.  The 
length  of  this  creek  does  not  appear,  but  from  circumstances  it  must  be  of  con- 
siderable extent.  It  is  called  by  way  of  distinction  Big  Three  mUe^  and  the  wit- 
nesses  speak  of  several  branches  which  empty  into  it.  The  valley  of  such  a 
creek  must  be  too  extensive  to  be  searched  by  subsequent  locators,  for  the  pur- 
pose of  finding  a  marked  tree;  and  without  that  tree,  the  beginning  comer  of  the 
survey  cannot  be  determined. 

But  the  complainant  rather  relies  on  the  entry,  which  he  contends  has  been 
surveyed  in  strict  conformity  with  its  calls,  and  which  is  in  these  words,  '^Callo- 
hil  Minnis  enters  1000  acres,''  &c.  on  the  waters  of  the  first  creek  emptying 
into  the  Ohio  below  Limestone,  beginning  at  a  walnut  marked  1  H,  by  a  branch, 
where  the  left  wing  of  Colonel  Robert  Todd's  scout  crossed  in  June,  1787,  run- 
ning N.  30.  E.  400  poles,  &c.  Although  the  survey  appears  to  have  been  made 
in  strict  conformity  with  the  courses  and  distances  of  the  entry,  yet  we  discover 
a  striking  difference  in  the  calls.  The  entry  calls  for  the  first  creek  below 
Limestone,  and  for  a  walnut  marked  1  H  by  a  branch.  The  survey  calls  for 
Three-mile-creek,  and  for  a  walnut  marked  H,  on  the  bank  of  the  creek.  This 
discrepancy  was  calculated  to  produce  doubt  and  uncertainty.  It  imposed  on 
the  enquirer  the  task  of  deciding  what  streams  were  denominated  creeks,  in  or- 
der to  ascertain  whether  Three-mile  was,  or  was  not,  the  first  creek.  But  sup- 
pose th  is  difficulty  overcome.  Is  he  to  look  for  a  walnut  marked  H,  on  the 
bank  of  the  creek,  or  for  a  walnut  marked  1  H,  by  a  branch  of  the  creek,  and 
if  he  should  find  either,  how  is  he  to  know  whether  it  be  the  right  one  or  not  ? 

But  we  will  pass  over  these  difficulties  for  the  present,  and  examine  the  entry 
on  which  the  complainant  relies,  without  reference  to  the  terms  used  in  the 
survey. 

1st.  It  calls  for  the  waters  of  the  first  creek  empt3dng  into  the  Ohio  below 
Limestone. 

2d.  For  a  walnut  marked  1  H. 

3d.  For  the  branch  where  the  left  wing  of  Colonel  Todd's  scout  crossed  in 
1787. 

1st.  Ellis  Palmer  states  that  Minnis'  survey  was  on  Big  Three-mile-creek, 
which  was  always  said  to  be  three  miles  below  Limestone.  On  being  asked  if 
it  is  not  the  first  creek  that  empties  into  the  Ohio  below  Limestone,  he  answers, 
«*it  is,  except  Fishing-gut,  so  called ,  which  is  the  first  below  Limestone  on  the 
Ohio  side."  He  further  states  that  he  never  knew  it  called  by  any  other  name 
than  Fishing-gut. 

James  Pilson  being  asked  the  name  of  the  first  creek  below  Limesstone,  an- 
swers, "Fishing-gut  is  the  first  that  would  be  called  a  creek."  He  further 
states  that  it  is  not  a  large  stream;  that  he  does  not  know  its  length;  that  there  is 
a  mill  on  it;  that  he  always  heard  it  called  Fishing-gut;  believes  he  should  call 
it  a  large  branch;  that  it  empties  about  two  miles  above  Big  Three-mile. 

N.  Beasley  states,  that  ike  first  creek  on  the  north  side  of  the  Ohio  below 
Limestone-creek,  is  called  FUMng^gut;  that  it  went  by  that  name  in  1791;  that 
according  to  his  apprehension.  Fishing-gut  is  of  such  size  and  description  as  to 
entitle  it  to  the  appellation  of  a  creek;  that  it  is  such  as  surveyors  have  been  in 
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the  habit  of  calling  creeks,  and  that  it  empties  better  than  two  miles  above 
Three-mile-creek. 

On  this  evidence  the  complainant  relies,  to  establish  the  notoriety  of  Three, 
mile,  as  the  first  creek  below  Limestone;  but  instead  of  proving  that  fact,  it 
rather  shows  it  to  be  the  second  creek.  On  such  information,  a  subsequent 
locator  would  naturally  go  on  to  Fishing-gut  in  search  of  Minnis'  survey,  the 
beginning  corner  of  which  is  said  to  be  at  least  five  miles  from  the  nearest  point 
of  that  stream.  The  witnesses  all  speak  of  it  as  a  creek,  though  they  do  riot 
remember  of  hearing  it  expressly  called  so.  General  Beasley,  who  has  been  a 
surveyor  many  years,  calls  it  a  creek,  and  states  that  in  size  and  description,  it 
is  such  a  stream  as  surveyors  have  been  in  the  habit  of  calling  a  creek. 

If  it  be  urged  that  its  appropriate  name  was  Fishing-gut,  it  may  be  replied, 
that  the  appropriate  name  of  the  other,  was  Big  Three-mile,  and  a  person  hear, 
ing  their  names,  would  naturally  consider  them  both  to  be  the  names  of  creeks. 
There  is  no  evidence  to  shew  that  three  mile  was  understood  to  be  the  first 
creek  below  Limestone,  or  that  it  was  known  by  that  name  among  locaters,  or 
others,  either  when  the  entry  in  question  was  made,  or  at  any  time  since. 

Palmer  states  that  in  1787,  it  was  known  by  the  name  of  Big  Three-mile,  pro- 
bably to  distinguish  it  from  a  smaller  stream  in  the  neighborhood,  known  by  the 
same  name.  In  the  survey,  it  is  simply  called  Three-mile-creek,  which  varies 
both  from  the  description  in  the  entry,  and  from  the  real  name,  as  proved  by  all 
the  witnesses. 

Here  naturally  arises  the  question,  why  was  the  water  course  designated  in 
the  entry  by  a  description,  when  it  had  an  appropriate  name,  notorious  in  the 
contiguous  settlements.  If  Minnis'  entry  was  really  on  the  creek  claimed,  it 
onght  to  have  been  called  Big  Three-mile,  which  was  at  that  time  its  appropri- 
ate name,  and  by  which  subsequent  locators  might  have  readily  found  it,  as  that 
name  not  only  identified  the  water  course,  but  was  expressive  of  its  true  situa. 
tion,  in  reference  to  the  mouth  of  Limestone.  By  omitting  the  name  and  de- 
scribing it  as  the  first  creek;  subsequent  loccUors  were  not  merely  left  in  doubt 
and  uncertainty,  but  were  liable  to  be  misled  and  thrown  on  to  Fishing-gut, 
which  from  the  weight  of  evidence  might  fairly  be  considered  as  a  creek,  and 
the  first  creek  below  Limestone. 

The  next  call  is  for  a  walnut  marked  I  H. 

Palmer  states,  that  at  the  beginning  corner  of  Minnis'  survey  there  was  a  wal- 
nut  marked,  which  he  saw  within  a  few  minutes  after  the  corner  wa«  made ; 
that  there  were  letters  on  it,  but  he  does  not  remember  what  they  were,  though 
he  says  he  saw  the  tree  every  year  afterwards  for  more  than  twenty  years. 

Benjamin  Beasley  settled  in  Manchester  in  1790.  Shortly  after,  he  beard  of 
the  tree,  spoken  of  by  Palmer.  It  does  not  appear  that  he  ever  saw  it,  he  gives 
no  description  of  it,  nor  does  he  know  any  thing  of  the  letters  by  which  it  was 
distinguished  in  the  entry  of  Minnis. 

General  Beasley  states  that  he  become  acquainted  with  the  beginning  corner 
of  Minnis'  survey  in  1803.  That  he  has  seen  it  several  times,  and  has  surveyed 
from  it,  but  that  he  never  saw  any  letters  on  it,  and  that  it  is  five  miles  from  the 
nearest  point  on  Fishing-gut  creek, 

James  Pilsonhas  seen  the  walnut  on  Big  Three-mile,  claimed  as  the  comer  of 
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Minnis'  eatry,  and  haa  made  a  survey  from  it ;  he  thinks  he  saw  marks  on  it, 
but  cannot  tell  what  they  were. 

This  is  all  the  evidence  relating  to  that  point,  and  it  certainly  falls  very  far 
short  of  establishing  the  notoriety  of  the  tree  in  question. 

The  entry  calls  for  a  walnut  marked  I  H ;  the  survey  calls  for  a  walnut 
marked  H.  The  witnesses,  except  Palmer,  do  not  know  that  the  tree  claimed 
by  the  complainant  to  be  Minnis'  comer,  was  ever  marked  with  any  letters, 
and  Palmer  does  not  know  that  it  was  marked  with  either  of  the  letters  named  in 
the  entry.  As  walnut  is  a  common  timber  in  the  part  of  the  country  where 
the  land  lies,  and  particularly  on  water  courses  ;  the  call  for  a  tree  of  that  de- 
scription is  of  but  little  use,  unless  it  be  distinguished  by  some  peculiarity  gene- 
rally known,  of  which  information  can  be  obtained  in  the  contiguous  settlements 
and  by  which  it  can  be  distinguished  from  other  trees  of  the  same  kind.  It  is 
therefore  necessary  to  prove,  that  the  tree  in  question  contained  the  distinguish, 
ing  marks  described  in  Minnis'  entry,  and  that  it  had  acquired  general  notoriety 
at  the  date  of  the  complainant's  entry. 

The  third  call  is  ^*  the  branch  where  the  left  wing  of  Col.  Todd's  scout  cross- 
ed  in  1787.' 

Palmer  states,  that  the  trace  was  generally  known  by  the  name  of  Todd's 
trace,  and  was  plain  enough  to  be  followed. 

Benjamin  Beasley  says,  that  shortly  after  he  came  to  Manchester,  in  1790, 
he  heard  of  Todd's  trace  running  up  Three-mile-creek,  the  scout  crossed  at  the 
mouth  of  Limestone,  which  was  a  place  of  general  notoriety,  and  the  trace  com- 
menced on  the  bank  of  the  river  opposite  the  mouth  of  that  creek.  Before,  and 
down  to  the  time  of  that  expedition,  the  trace  appears  to  have  been  known  by 
the  name  of  the  old  war  road. 

We  will  concede  for  the  present,  that  these  witnesses  prove  the  notoriety  of 
the  trace,  and  proceed  to  enquire,  whether  this  call  is  in  other  respects,  suffi. 
ciently  sustained. 

1st.  The  entry  refers  to  a  trace  running  up  the  first  creek  below  Limestone. 
In  addition  to  what  has  already  been  said  on  this  part  of  the  case,  we  will  only 
remark,  that  if  Fishing-gnt  is  to  be  considered  the  first  creek,  the  call  for  a  trace 
on  a  different  creek  cannot  help  the  entry. 

2d.  The  entry  calls  for  an  object  by  a  branch  of  the  creek  ;  the  survey  calls 
for  the  same  object  on  the  hank  of  the  creek. 

The  entry  calls  for  the  comer '3y  a  branch^  where  the  left  wing  of  Ihe  scout 
crossedy  not  for  the  trace  which  must  have  been  followed  by  the  main  body  of  the 
detachment,  and  which  crossed  the  creek. 

From  the  very  terms  used,  it  is  apparent  that  the  comer  was  not  on  the  trace 
spoken  of  by  the  witnesses  as  being  plain  and  notorious,  but  at  some  point  on  a 
branch  where  one  of  the  wings  crossed.  How  far  the  left  wing  marched  from 
the  trace,  or  at  what  point  they  left  it,  is  uncertain,  nor  does  it  appear  that  there 
was  any  thing  to  designate  the  route  of  that  wing,  by  which  a  surveyor  could 
be  enabled  to  follow  it  so  as  to  ascertain  where  it  crossed  the  branch,  nor  does 
it  appear  at  what  distance,  or  in  what  direction  the  branch  was,  from  any  given 
object.  This  circumstance  seems  to  account  for  the  discrepancy,  between  the 
comer  called  for  in  the  entry,  and  the  one  from  which  the  survey  was  made.  The 
latter  is  on  the  bank  of  the  creek,  where  the  trace  most  probably  passed,  the 
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lli^  Ibmier  is  by  a  bntnch,  where  the  left  wing  crossed,  but  what  branch,  dr  how 
fty  from  its  mouth,  or  from  the  trace,  is  ahogether  uncertain. 

The  survey  of  Minnis  appears;  at  this  day,  to  have  acquired  very  general  no- 
toriety ;  but  that  was  not  the  fact  when  Peyton's  entry  was  made. 

On  the  whole,  we  are  of  the  opinion,  that  the  complainant  has  not  sustained 

the  equitable  claim  set  out  in  his  bill. 

It  is  therefore  unnecessary  to  examine  the  case,  on  the  part  of  the  defendants. 

BUldii 


McVICKAR  v.  the  heirs  of  LUDLOW. 

JusoBs  HITCHCOCK,  BURNET,  and  SHERMAN. 

1820. 

« 

Wh«ft  a  0ci.  fa.  is  prosecuted  to  make  the  heirs  party  to  a  judgment  rendered  against  the  admin- 
•cmtor  of  an  intestate,  and  thereby  subject  lands  taken  by  descent  to  sale  oo  execution,  tbe  sci.  fa. 
Bttsi  allege  that  the  judgment  is  in  force  and  unsatisfied,  and  that  the  personal  estate  w  exhausted. 

The  sci.  fa.  must  contam  every  thing  necessary  to  constitute  a  good  declaration. 

Quere, — ^Whether  the  lands  must  not  be  particularly  described  either  in  the  body  of  the  writ,  or  in 
the  sherifPs  return. 

A  writ  of  fare  facias  had  issued,  in  the  court  below,  in  the  following  words : 
**  Whereas,  in  the  Term  of  December,  Anno  Domini  1818,  of  the  Court  of  Com- 
mon Pleas,  within  and  for  the  county  aforesaid,  D.  M'Vickar  recovered  a  judg* 
ment,  bj  reason  of  the  non-performance  of  certain  promises  and  undertakings 
lately  made,  &c.  against  John  Ludlow,  James  Findlay,  David  Risk,  and  Char- 
lotte  C.  Risk,  being  the  surviving  administrators  of  the  goods  and  chattels  of  Is- 
rael Ludlow,  deceased,  for  the  sum  of  twelve  hundred  and  forty -eight  dollar^, 
for  his  damages,  together  with  the  sum  of  twenty-three  dollars  and  twenty  cents, 
for  his  costs  and  charges,  by  him,  about  his  suit,  in  that  behalf  expended ; — ^and 
it  being  represented  to  us,  that  James  C.  Ludlow,  Israel  Ludlow,  A.  Dudley,  and 
Catharine  his  wife,  late  Catharine  Ludlow,  Jepthah  D.  Garrard,  and  Sarah  Bel- 
la his  wife,  late  Sarah  Bella  Ludlow,  are  heirs  at  law  of  the  said  Israel  Ludlow, 
deceased,  and  that  they  have  lands  lying  in  the  county  of  Hamilton,  which  they 
received  firom  their  ancestor,  the  said  Israel  Ludlow,  deceased,  as  we,  by  the 
suggestion  of  the  said  D.  M'Vickar,  have  been  given  to  understand,  we  there- 
fore command  you,  that  you  give  notice  to  the  said  James  C.  Ludlow,  Israel 
Ludlow,  A.  Dudley,  and  Catharine  his  wife,  Jepthah  D.  Garrard,  and  Sarah 
BeUa  his  wife,  children  and  heirs  of  Israel  Ludlow,  deceased,  if  they  may  be 
found  in  your  bailiwick,  to  be  and  appear  before  the  honorable  the  Judges  of  the 
Court  of  Common  Pleas,  at  Cincinnati,  within  and  for  the  county,  on  the  twen* 
ty-niath  day  of  November  next,  to  show  cause,  if  any  they  have  or  can  show, 
why  the  saidD.  M'Vickar  should  not  have  execution  of  the  judgment  aforesaid, 
and  the  same  be  levied  of  the  lands  and  tenements,  so  by  them  the  said  James  C. 
Ludlow,  Israel  Ludlow,  Jepthah  D.  Garrard,  and  Sarah  Bella  his  wife,  A.  Dud- 
ley,  and  Catharine  his  wife,  children  and  heirs,  as  aforesaid,  held,  agreeably  to 
the  statute  of  this  state,  in  such  case  made  and  provided,  if  they  shall  think  fit, 
and  further  to  do  and  receive  what  may  be  then  and  there  considered  concern- 
ing them,  and  have  then  and  there  this  writ.     Witness,*'  &c. 
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A  rule  for  plea  was  taken,  and  at  the  August  term,  1825,  the  detedaali 
defaulted,  and  judgment  entered ;  and  aflerwards,  at  the  same  term,  on  motioii* 
the  judgment  was  set  aside.  The  defendants  then  demurred  to  the  scinfada^'^ 
the  demurrer  was  sustained,  and  judgment  rendered  for  the  defendantB— to  re* 
verse  which  this  writ  of  error  was  taken. 

Ckulayf  ibr  plaintiff.     Este^  contra. 

By  (he  Coi^bt. 

In  deciding  this  case,  it  will  be  proper  to  examine  the  errors  assigned  for  a  re- 
versal of  the  judgment  in  the  Court  below,  and  also  the  grounds  of  the  plaintiff's 
claim  to  a  judgment  in  his  favour,  in  this  Court. 

It  was  decided  in  Botkin,  ^c.  v.  the  Commissioners  of  Pickaway  coumiy^  (1 
Ohio  Rep.  375)  that  a  final  judgment  in  the  Court  of  Common  Pleas  could  not  be 
altered,  in  any  matter  of  substance,  at  a  term  subsequent  to  that  in  which  it  was 
rendered ;  but  we  do  not  know  of  any  case  that  restrains  a  Court  of  Record  firom 
altering,  or  setting  aside  a  judgment  improperly  entered,  at  any  time  during  the 
term  in  which  It  was  rendered,  while  the  proceedings  are  considered  as  being  in 
paper.  Such  a  power  soems  to  be  necessary  to  the  correct  administration  of 
justice.  Ip  the  hurry  of  business,  many  entries  are  made,  which  require  to  bo 
amended,  or  erased,  and  a  discretionary  power,  exercised  by  the  Court,  to  cor* 
rcct  the  journal  in  such  cases,  prevents  much  error  and  expensive  litigiitioD» 
The  form  in  which  applications  of  this  kind  are  made,  depends  chiefly  oq  th^ 
rules  and  practice  of  the  Court.  In  this  case,  the  judgment  was  by  default,  and 
was  set  aside  on  motion,  without  the  formality  of  filing  written  reasons,  which 
we  believe  is  the  usual  mode  of  setting  aside  judgments  of  that  character. 

The  second  enquiry  leads  to  an  examination  of  the  scire  facias^  on  which  the 
plaintiff  prays  for  judgment.     This  proceeding  is  founded  on  the  27th  section  of 
the  act  of  1824,  regulating  judgments  and  executions ;  and  although  the  section 
docs  not  prescribe  the  form  of  the  process,  yet  it  is  sufficiently  explicit,  when 
taken  in  connexion  with  its  object,  and  the  general  rules  of  process  and  plead- 
ing, to  enable  us  to  decide  without  difficulty,  what  averments  it  ought  to  contaur* 
Writs  of  this  description,  are  entered  on  the  record,  with  a  mere  formal  charge, 
in  the  caption  and  conclusion,  as  the  declaration  in  the  cause.     They  must, 
therefore,  contain  every  thing  that  is  required  to  constitute  a  good  declaration  ; 
or  in  other  words,  they  must  set  out  all  the  facts  that  are  necessary  to  show  a 
right  in  the  plaintiff  to  the  relief  prayed  for.     The  question  then  arises,  does  the 
record  before  us  contain  these  requirements.     The  statute,  as  far  as  it  governs 
the  case,  is  explicit.     It  limits  the  remedy  to  judgments  that  are  unsaiisfed.     It 
authorizes  the  procedure,  only  aflcr  the  time  allowed  by  the  Court  for  the  settle- 
ment of  the  estate,  shall  have  expired.     It  requires  the  writ  to  set  forth,  that  the 
defendants  hold  lands  by  devise,  or  descent,  of  the  testator,  or  intestate,  and  the 
defendants  must  be  called  on  to  show  cause,  if  any  they  have,  why  the  judg* 
ment  should  not  be  levied  ot  the  lands  so  by  them  held.     It  was,  therefore^  in-. 
cumbent  on  the  plaintiff,  in  setting  out  his  title,  to  aver,  that  his  judgment  waa 
unsatisfied,  and  that  the  time  allowed  by  the  Court,  for  the  settlement  of  the  ee. 
tate,  liad  expired.     On  thcdc  points,  the  record  is  wholly  silent. 
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The  wermeats  may  be  all  true,  and  yet  the  debt  may  have  been  paid,  or 
the  time  allowed  to  the  administrators  may  not  have  expired.  The  scire  facias 
contains  an  averment,  that  lands  descended  to  the  defendants  from  their  ances* 
tor,  but  what  lands,  or  of  what  value,  or  whether  they  are  noto  held  by  the 
heirs,  subject  to  an  execution,  or  not,  does  not  appear,  either  in  the  writ,  in  the 
return,  or  in  any  part  of  the  record.  And  if  a  judgment  should  be  rendered  in 
this  case,  there  is  nothing  to  guide  the  officer  in  making  his  levy;  or  if  the  lands 
descended  have  been  sold;  under  such  circumstances,  as  to  place  them  beyond 
the  reach  of  the  judgment  creditor,  there  is  nothing  from  which  the  value  of  the 
assets  descended  can  be  ascertained.  Although  the  statute  is  silent  on  this  poin  t, 
yet  the  nature  of  the  claim  set  up,  and  the  uniform  practice  of  courts  in  r  L:.i!ar 
cases,  require  that  the  lands  which  have  descended,  should  be  set  out  iu  the  lo- 
dy  of  the  writ,  or  ascertained  and  described  in  the  sheriff's  return.  The  latter 
course  seems  to  be  the  practice  of  the  courts  of  Westminister. 

The  propriety  of  ascertaining  the  lands,  or  their  value,  will  appear  from  this 
cooaideration,  that  the  heir  is  not  answerable,  beyond  the  amount  of  assets  de* 
aoended,  and  it  may  be,  that  he  has  paid  other  claims  against  his  ancestor,  to  the 
Atnnnnt  of  ihe  assots,  which  came  to  him  by  descent.     (1  Stra,  665,  Buckley 'V. 

Bat  as  no  rule  has  been  established  by  this  court  on  the  point  now  under  con- 
i^deration;  and  as  it  is  not  necessary  to  settle  it,  in  order  to  decide  the  case  in 
hand,  we  will  leave  this  part  of  the  subject  open,  and  dismiss  it  for  the  present, 
with  one  additional  observation,  that  the  plaintiff  must  see,  that  in  some  part  of 
the  proceedings,  the  assets  are  shown  which  have  descended  to  the  heirs,  so  that 
an  issue  may  be  formed,. and  the  matter  reduced  to  a  certainty. 

Another  defect  is,  that  the  scire  facias  does  not  show,  that  the  assets,  in  the 
hands  of  the  administrators,  have  been  exhausted.  Until  this  is  the  case,  the 
real  assets  cannot  be  made  liable.  It  is  contrary  to  the  general  policy  of  our 
laws,  to  subject  real  estate  to  execution  for  debt,  until  the  personal  property  boa 
been  disposed  of;  and  this  principle  applies  as  strongly  in  favor  of  heira,  charged 
with  the  debts  of  their  ancestors,  as  in  any  other  case,  and  perhaps  moro  so. 
Before  the  lands  of  a  defendant  ccm  be  taken  in  execution  in  payment  of  his 
own  debt,  it  must  appear  by  the  official  return  of  the  sheriff,  that  there  are  no 
goods  and  chattels  to  be  found  within  his  bailiwick.  This  is  required  by  statute, 
aud  cannot  be  dispensed  with,  in  this  or  in  any  other  case.  For  any  thing  that 
appears,  the  administrators  may  have  assets  in  their  hands,  that  can  be  reached 
'Without  difficulty.  The  record  does  not  contain  any  averment  inconsistent  with 
this  supposition. 

This  is  a  fact  that  must  not  be  left  in  doubt.  It  is  a  necessary  part  of  the 
plaintiff's  title,  without  which  he  cannot  recover.  If  there  be  personal  assets, 
he  must  pursue  them,  and  if  there  be  not  such  assets,  he  must  ascertain  (he  fact 
by  the  return  of  process,  and  distinctly  state  it  as  one  of  the  grounds  of  his  right 
to  call  on  the  heirs. 

Inasmuch  then,  as  the  record  does  not  show  that  the  judgment  against  the 
ancestor  of  these  defendants  is  in  force,  and  unsatisfied,  or  that  the  time  allowed 
by  the  court  for  the  settlement  of  the  personal  estate  had  expired,  before  the 
jMuiag  of  the  writ  of  sdre  facias,  or  that  the  personal  property  which  came  to 
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the  hands  of  the  administrators  had  heen  exhausted,  the  plaintiff  cannot  be  al- 
lowed the  judgment  for  which  he  prajs. 
Judgment  below  affirmed. 


^e 


EDMISTON  V.  EDMISTON, 

JuDGBs  BURNET  AND  SHERMAN. 

1626. 


It  ii  error  for  tb«  court  of  common  pleaa  to  direct  a  tei.fa»  to  subject  lands  to  sale  on  the  }ud§« 
sent  of  a  justice,  unless  the  transcript  from  the  justice  shows  that  an  execution  was  letuinedy  *hio 
goodS)^'  and  a  suggestion  made  that  the  defendant  owned  land. 

A  transcript  of  a  judgment  rendered  in  favor  of  the  plaintiff,  before  a  justice 
of  the  peace,  was  forwarded  to  the  clerk  of  the  court  of  common  pleas;  on  wluch 
a  writ  of  scire  facias  issued,  requiring  the  defendant  to  show  cause  why  execu- 
tion  should  not  issue  against  his  lands  and  tenements,  to  which  a  demurrer  was 
regularly  filed,  on  the  ground,  that  neither  the  transcript,  nor  the  scire  fadas 
contained  any  suggestion,  or  averment,  that  the  defendant  had  lands  and  tene- 
ments, of  which  the  debt  could  be  made.  Before  a  joinder  in  demurrer  was 
filed,  or  a  rule  for  joinder  taken,  the  court  overruled  the  demurrer  on  motion* 

Mason,  for  the  plaintiff    Jewetty  contra. 

By  the  Court. 

The  remedy  pursued  in  this  case,  is  given  by  statute — ^it  is  therefore  necessa- 
ry to  follow  the  course  which  it  prescribes  in  every  material  point. 

In  order  to  entitle  the  plaintiff  to  have  recourse  to  this  proceeding,  two  things 
are  necessary;  first,  that  goods  and  chattels  cannot  be  found  within  the  juris, 
diction  of  the  justice;  and  secondly,  that  the  defendant  has  lands  and  tenements 
within  the  county.  The  first  is  to  be  ascertained  by  the  return  of  an  execution, 
and  the  second  by  a  suggestion  made  to  the  justice.  Whatever  may  be  the 
opinion  of  counsel  as  to  the  utility  of  attending  to  theso  requirements,  it  is 
enough  for  us  to  know,  that  the  legislatui'e  have  directed  them,  and  have  ex- 
pressly  made  them  the  foundation  of  the  jurisdiction  of  the  common  pleaa*  The 
scire  facias  cannot  be  resorted  to  until  an  execution  has  been  returned  nulla 
hanUf  and  a  suggestion  made  to  the  justice,  that  the  defendant  has  lands  and 
tenements  within  the  county. 

When  this  has  been  done,  it  is  his  duty  to  send  a  transcript  to  the  clerk  of  the 
couit,  who  is  required  to  file  it,  and  issue  the  writ.     Unless  the  transcript  set 
out  these  facts,  the  clerk  cannot  know  officially,  that  a  scire  facias  is  either 
required  or  authorized,  and  unless  they  are  set  out  in  the  scire  facias,  whicli 
ought  to  contain  the  substance  of  the  transcript,  the  court  of  common  pleas  caa* 
not  know  judicially  that  the  case  is  within  their  jurisdiction.     It  is  a  general 
rule,  that  every  record  must  present  a  case  apparently  within  the  jurisdictioiQ 
of  the  court,  and  when  the  jurisdiction  is  specially  given  by  statute,  and  is  to  be 
re86rted/to  only  on  the  recurrence  of  particular  facts,  those  facts  must  be  shown, 
for  however  correct  it  may  be  to  presume  jurisriction,  where  the  want  of  it 
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does' not  appear,  in  cases  within  the  general  jurisdiction  of  the  court,  yet  where 
the  jurisdiction  is  created  by  statute  and  limited  to  particular  cases,  of  which 
the  court  could  not  take  cognizance  without  the  statute,  the  jurisdiction  cannot 
be  presumed.  If  the  facts  on  which  it  is  made  to  depend,  are  not  averred,  the 
party  does  not  bring  himself  within  the  jurisdiction,  and  he  cannot  resort  to  the 
statute  for  aid,  because  his  record  does  not  contain  the  case  provided  for  by  the 

statute. 

The  maxim  est  boni  judicis  ampUare  jurisdictionemy  does  not  apply  to  courts 
of  a  limited  jurisdiction,  much  less  to  cases  of  which  the  jurisdiction  is  wholly 
dependent  on  statutory  provision.  It  would  be  a  malus  ^ judex  who  would  thus 
apply  it,  as  it  would  confound  a  distinction,  without  which  there  can  be  no  lim- 
its  to  the  power  of  courts.  It  cannot  be  necessary  to  advert  to  the  uncertainty 
and  inconvenience  that  would  follow  the  practice  contended  for  by  the  defend. 

ant. 

We  know  that  transcripts  are  taken  for  various  purposes,  naintiffs  have 
always  a  right  to  require  them,  as  welf  before  as  after  execution, — consequent- 
ly, if  the  clerk  may  issue  a  scire  facias  on  a  transcript  that  does  not  contain 
these  averments,  a  plaintiff  may  in  every  case  proceed  against  real  estate,  al- 
though there  may  be  goods  and  chattels  sufficient  to  satisfy  the  judgment. 

In  relation  to  the  second  assignment,  it  has  been  intimated  by  counsel,  that 
the  record  does  not  fairly  represent  the  proceedings  of  the  court;  but  we  cannot 
listen  to  such  a  suggestion.  We  must  take  the  record  as  we  find  it;  and  as  it 
is,  it  shows  a  proceeding  not  warranted  by  law,  or  the  practice  of  this  state. 
When  a  demurrer  has  been  regularly  filed,  a  joinder  becomes  necessary,  in  or- 
der that  an  issue  may  be  made  to  the  court.  It  is  irregular  to  dispose  of  the 
demurrer  on  motion  in  this  summary  way. 

Judgment  reversed. 


WILSON  V.  HOLEMAN. 

Judges  BURNET  and  SHERMAN 
1826. 


When  the  bond  for  an  appeal  from  the  common  pleae  is  given  after  verdict  and  before  judgmentf 
the  appeal  wiU  be  quashed . 

The  cause  had  heen  brought  up  by  appeal  from  the  Common  Pleas.  It  ap« 
peared  from  the  record,  that  a  verdict  had  been  rendered  for  the  defendant,  at 
the  May  term,  1821,  and  notice  of  appeal  then  entered.  On  the  4th  of  June 
the  appellant  gave  bond  with  a  condition,  that  he  would  prosecute  hiaappeal  to 
efiect,  and  not  depart  the  court  without  leave,  and  would  pay  the  amount  of  cost 
and  condemnation  money,  if  a  decree,  or  judgment  should  be  rendered  against 
him.  Final  judgm^it  was  rendered  on  the  verdict  in  the  Common  Pleas,  at  the 
July  term  following. 

The  appellee  moved  to  dismiss  the  appeal,  on  the  ground  that  it  had  not  been 
taken  in  conformity  with  the  statute. 


aOO  WILSON  V.  HOLBMAN. 

The  right  of  appeal  from  the  Common  Pleas,  to  this  court,  for  the  purpose  of 
having  another  trial  on  the  merits,  is  given  by  statute,  and  extends  only  tq  ca- 
ses m  which  judgments,  or  decrees  have  been  rendered,  and  the  plain  construe- 
tion  of  the  staute  requires,  that  the  judgments  or  decree  must  be  rendered,  before 
any  steps  are  taken  to  perfect  the  appeal.  The  appeal  is  allowed  from  judg- 
ments and  decrees. 

The  notice,  which  is  the  first  step  to  be  taken,  must  be  entered  on  the  reoords 
of  the  court  a;  the  term  in  which  judgment  is  rendered,  and  bond  with  security 
mart  be  given  within  thirty  days  afler  the  close  of  that  term.  In  this  case  it 
appears  that  notice  was  entered  and  the  bond  executed  before  the  term  in  which 
judgment  was  rendered.  The  bond  is  also  defective- 
It  does  not  describe,  or  set  out  the  suit  with  sufficient  precision,  to  determine 
with  certainty  to  what  case  it  was  intended  to  apply.  As  this  suit  therefore  is 
not  within  the  original  jurisdiction  of  this  court,  and  the  steps  required  in  order 
to  give  us  appellate  jurisdiction  have  not  been  taken,  the  appeal  must  be  dis- 
missed. 

A  motion  was  then  made  to  enter  judgment  against  the  appellant  for  costs. 
The  motion  was  overruled  on  the  ground  that  the  cause  was  not  within  the  ju- 
risdiction  of  the  court,  and  consequently  that  no  judgment  could  be  rendered  for 
or  against  either  party. 
Appeal  dismissed- 


MURPHY  V.  LUCAS. 

Judges  HITCHCOCK  and  BURNET. 

1826. 


In  forcible  entiy  and  detainer  a  bill  of  exceptions  cauanot  be  tested  by  a  bystander. 
Forcible  entry  may  be  tried  in  any  tonmship  within  the  county  where  the  lands  lie. 
The  complaint  in  forcible  entry  and  detainer,  must  describe  the  premises  in  such  a  manner  as  will 
afford  a  guide  to  the  sheriff  in  executing  the  writ  of  restitution. 

It  was  a  writ  of  error  to  reverse  the  judgment  of  the-  court  of  Common 
Pleas,  rendered  in  a  case  of  forcible  entry  and  detainer,  certified  to  that  court 
by  the  justices,  before  whom  it  was  tried. 

CreighUm  and  Bond,  for  plaintiff  in  error.  Clough  and  Douglas  for  defendant. 

The  errors  assigned  were, 

1st.-  The  proceedings  show  no  definite  description  of  land  for  which  a  restitu- 
tion  could  issue. 

2d.  The  process  is  directed  to  the  Sheriff,  but  returned  by  the  Coroner. 
3d.  The  proceedings  were  not  in  the  township  in  which  the  land  is  situate. 
4th.  The  verdict  is  not  in  the  form  prescribed  in  the  statute. 
6th.  The  matters  set  out  in  a  bill  of  exceptions  taken  to  certain  proceedings 
liefore  the  justice  and  certified  by  a  bystander. 
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The  second,  third  and  fourth  errors,  are  not  sufficient  to  reverse  the  judg- 
ment. It  appears  that  the  sheriff  to  whom  the  process  was  directed,  *died 
between  the  test  and  return.  The  coroner  was  therefore  the  proper  officer  to 
execute  and  return  it.  The  statute  does  not  require  the  proceedings  to  be  had 
in  any  particular  township,  but  gires  jurisdiction  to  any  two  justices  of  the  county 
in  which  the  land  is  situate,  leaving  them  at  liberty  to  try  the  cause  in  any 
township  within  the  county,  as  may  be  most  convenient. 

The  verdict  is  in  these  words:  ''We  the  jury  find  the  defendant  guilty  in  said 
suit  of  forcible  entry  and  detainer." 

The  statute  directs,  that  if  the  jury  find  the  complaint  true,  ''they  shall 
return  a  general  verdict  of  guilty,  or  they  shall  return  a  special  verdict  of  such 
parts  as  they  do  find  true." 

Perhaps  the  order  in  which  the  jury  have  placed  the  words  composing  their 
verdict,  might  be  improved,  but  we  think  it  conforms  substantially  to  the  re» 
quirements  of  the  statute.  It  may  be  taken  as  a  general  verdict  of  guilty,  with 
an  unnecessary  description  of  the  case  in  which  it  is  found,  or  by  transposing 
a  single  word,  the  jury  find  the  defendant  in  said  suit  guilty  of  forciUy  entry 
and  detcdner,  or  by  rejecting  the  words  "m  said  suit"  as  surplussage,  the  same 
result  will  be  produced. 

The  plaintiff  cannot  avail  himself  of  the  5th  error,  because  there  is  no  law 
in  this  state,  authorizing  bystanders  to  allow  or  certify  bills  of  e3Eo^tiQQa>  and 
if  there  had  been,  an  dlowance  by  a  single  bystander,  interested  in  the  cause^ 
as  was  the  fact  in  this  case,  would  not  have  been  sufficient. 

But  the  first  error  seems  to  be  a  fatal  one. 

The  complaint  before  the  justice,  was,  "for  forcibly  entering  upon,  and  de- 
taining possession  of  the  lower  part  of  a  tract  of  land  situate  on  the  bank  of  the 
Scioto  River,  opposite  Piketon,  the  same  being  patented  to  the  complainant  by 
a  patent  from  the  President  of  the  United  States,  bearing  date  the  2d  of  March, 
1821." 

The  complaint  is  in  nature  of  a  declaration.  It  must  give  a  venue,  and 
must  describe  the  premises  with  such  certainty  as  will  apprise  the  defendant  of 
what  is  demanded  of  him,  and  as  will  afford  a  guide  to  the  Sheriff  in  executing 
the  writ  of  restitution.  In  this  case  it  does  not  appear  in  what  township,  or 
county  the  land  is  situate,  nor  how  much  of  the  entire  tract  is  demanded. 

The  judgment  and  writ  of  restitution  must  pursue  the  complaint,  and  conse- 
quently,  the  Sheriff  must  be  directed  to  restore  to  the  complainant,  the  lower 
part  of  a  tract  of  land,  on  the  bank  of  the  Scioto  river  opposite  Piketon. — 
This  description  forms  no  guide  to  the  officer,  it  does  not  direct  him  how  to  find 
the  entire  tract,  nor  what  quantity  of  it  he  is  to  restore,  after  it  is  found.  The 
lower  part  of  a  tract,  without  metes  and  bounds,  or  quantity  of  acres,  is  too  vague 
and  indefinite.  It  neither  contains  certainty,  nor  the  means  of  arriving  at 
certainty. 

Judgment  reversed. 


8ft9  DAVIS  V.  MATHEWS. 


DAVIS  V.  MATHEWS. 

JuDGM  HITCHCOCK  AUD  BURNET. 

1826. 

\m  tUoder  a  pl«a  of  justification  is  bad  on  demuzrer  if  it  do  not  distinctly  admit  the  iptaking  of  tha 
woidf. 

The  declaration  set  out  sundry  words  spoken  ol  by  the  defendant,  charging 
the  plaintiff  with  the  crime  of  perjury.  The  defendant  justified,  and  the  plain- 
tiff  filed  a  general  demurrer  to  the  plea. 

In  the  court  below,  the  demurrer,  had  been  overruled,  and  issue  made  up  on 
the  plea,  a  verdict  and  judgment  rendered,  and  an  appeal  taken  to  this  court. 

By  consent  of  parties,  the  record  was  amended  by  withdrawing  the  replica- 
tion and  issue,  and  reinstating  the  demurrer. 

The  plea  contained  a  full  and  technical  averment  of  the  truth  of  the  words 
charged  in  the  declaration,  but  did  not  aver,  or  confess  that  the  defendant  had 
•poken  them. 

Murphy  and  Bondy  for  plaintiff.     Douglas^  contra. 
By  the  CouHT. 

The  rules  of  pleading  require,  that  special  pleas  in  bar,  shall  contain  an  an- 
swer to  the  whole  declaration.  The  declaration  in  this  case  charges,  that  the 
defendant  spoke  and  published  the  words  set  out,  and  avers  that  they  were  false 
and  malicious. 

The  plea  avers,  that  the  words  were  true,  but  does  not  confess  or  deny  the 
speaking  of  them.  A  material  part  of  the  declaration  therefore  remains  unan- 
swered, which  could  not  be  decided  by  any  verdict  that  might  be  rendered  in  the 
case.  It  is  immaterial  whether  the  words  be  true,  or  false,  if  the  defendant  did 
not  speak  them,  consequently  an  issue  on  which  that  fact  alone  is  to  be  decided 
cannot  settle  the  merits  of  the  case,  as  it  leaves  the  principal  matter  in  controver- 
sy undetermined. 

The  ground  taken  by  the  defendant,  that  what  is  not  denied  by  the  plea,  is  ad- 
mitted, is  correct  in  many  cases  In  debt  on  bond,  the  plea  of  payment  necessa- 
rOy  admits  the  making  of  the  bond,  because  the  defendant  could  not  have  paid 
it,  unless  it  existed.'  So  in  trespass  ;  a  plea,  that  after  the  trespass  committed, 
the  defendant  tendered  amends,  &c.  admits  the  trespass,  because  he  could  not 
tender  amends  for  the  trespass  after  it  was  done,  unless  it  had  been  done.  But  in 
the  case  before  us,  there  is  no  allusion  to  the  speaking  of  the  words,  either  in  the 
commencement  or  close  of  the  plea-  It  does  not  begin  by  alleging  that  before 
the  speaking  of  the  words  charged  in  the  declaration,  the  fact  set  out  in  the  plea 
occurred,  nor  does  it  close  with  an  admission,  that  for  the  cause  aforesaid  he 
spoke  the  words,  as  he  had  a  right  to  do,  nor  is  there  any  connexion  between  the 
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truth,  or  falsity  of  the  words,  and  the  fact  of  speaking  them.  The  jury  must 
find  the  words  either  true  or  false,  and  in  neither  case  could  it  be  inferred  that 
the  defendant  did,  or  did  not  speak  them. 

The  notice  relied  on  by  the  defendant,  is  good,  as  far  as  it  goes,  but  it  falls 
short  of  the  point  to  which  it  ought  to  extend. 

Approved  precedents,  are  good  evidence  of  what  the  law  is,  on  points  of  prac- 
tice and  pleading,  aild  it  is  always  safe  to  pursue  them,  as  well  in  form  as  sub- 
stance. 

We  believe  that  no  form  of  a  plea  of  justification  of  slanderous  words,  can  be 
found  in  any  approved  collection  of  entries,  or  precedents,  that  does  not  aver  the 
subject  matter  of  the  plea,  to  have  taken  place,  before  the  speaking  of  the  words, 
and  that  does  not  also  expressly,  and  distinctly  confess  the  speaking.  Such  are 
the  forms  in  LiUyy  Morgan^  Richardsany  and  ChiUy,    Demurrer  sustained. 


McVICKAR  V.  LUDLOW'S  HEIRS. 

* 

Judges  HITCHCOCK,  BURNET  and  SHERMAN . 

1826. 

After  the  appeaiaoce  of  the  defendant  and  continuance  of  the  cause,  it  is  error  to  dismisi  it  for 
want  of  lecurity  for  costs.    In  such  case  a  rule  for  security  should  be  taken. 

Gazlay^  for  the  plaintiff, 

Assigned  for  error,  that  the  court  below  had  improperly  dismissed  the  writ 
for  want  of  security  for  cost. 

The  case  presented  by  the  record  was  this  :  the  writ  was  tested  on  the  first 
day  of  September,  returnable  to  the  December  term,  1828.  At  the  return 
Term,  a  rule  was  taken  for  plea,  and  the  cause  continued  to  April  term,  when 
security  for  cost  was  entered  and  judgment  taken  by  default.  The  judgment 
was  afterwards  opened  on  motion,  leave  given  to  plead,  and  the  cause  continued 
to  August  term.  At  the  August  term,  the  writ  was  dismissed  on  motion,  on  the 
ground,  that  security  for  cost  had  not  been  given  according  to  the  statute,  and 
judgment  entered  against  the  plaintiff  for  cost.  The  writ  of  error  was  taken  to 
reverse  this  judgment. 

By  ike  Coubt. 

•  The  10th  section  of  the  practice  act,  in  force  in  1823,  required  "  that  in  all 
cases  of  mesne  process,  where  the  plaintiff  doth  not  reside,  or  is  not  a  freeholder 
jn  the  county,  the  writ  shall  be  endorsed  by  some  freeholder,  resident  in  the 
county,  as  security  for  costs,  before  the  sheriff  shall  serve  the  same." 

As  the  plaintiff  was  a  non-resident,  smd  had  no  freehold  in  the  county,  it  was 
incumbent  on  him  to  procure  an  indorser,  and  until  that  was  done,  the  sheiifT 
ought  not  to  have  served  the  writ.  But  in  this  particular,  we  consider  the  sta- 
tute as  directory.  The  service,  although  unadvisedly  made,  was  nevertheless 
valid,  and  if  the  defendant  saw  proper  to  waive  his  security,  the  proceedings  on 
the  writ,  if  in  other  respects  regular,  would  be  legal.     The  want  of  an  indorse 

ment  for  cost  could  not  be  considered  as  error.     But  the  negligence  of  the  offi- 
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cer  did  not  deprive  the  party  of  his  legal  right.  It  was  competent  for  bim  to 
claim  it  after  the  service  and  return  of  the  writ,  by  an  application  to  the  court 
for  that  purpose,  either  at  the  first,  or  at  any  subsequent  term,  before  final  judg- 
ment. 

Without  undertaking  to  decide,  whether  or  not  it  would  have  been  r^ular  for 
the  court  to  have  quashed  the  writ  at  the  rotum  term,  we  have  no  hesitation  in 
saying,  that  it  was  erroneous  to  do  so  under  the  circumstances  of  this  case.  The 
defendants  by  appearing,  submitting  to  a  rule  for  plea,  and  a  continuance  of  the 
cause,  acquiesced  in  the  irregularity  of  the  service.  They  had  put  the  plaintiff 
off  his  guard,  and  could  not  afterwards  avail  themselves  of  the  statute,  unless  on 
motion,  and  a  rule  for  security,  within  such  time  as  the  court  might  think  rea- 
sonable. 

A  different  ccNistruction  would  be  inconvenient,  expensive,  and  Texatious. 
But  in  this  case,  the  plaintiff  voluntarily  furnished  an  unexceptionable  indorser, 
before  the  objection  was  taken,  and  probably  before  the  defendants  had  ascer- 
tained whether  security  had  been  given  or  not.  The  object  of  the  provision  had 
been  fully  accomplished,  and  the  parties  interested  were  in  as  good  a  situation  as 
if  the  law  had  been  literally  complied  with.  The  course  taken  was,  therefore, 
unnecessary,  and  not  warranted  by  the  statute. 

Judgment  reversed,  and  the  cause  remanded  for  further  proceedings. 


BAIRD  V.  SHEPHERD. 
JuDGBs  HITCHCOCK,  and  BURNET. 

1836. 


Time  ibr  theperfonnance  of  a  decree  in  chaocexy  maj  be  enlarged. 

By  the  decree  rendered  in  this  cause  at  the  last  term,  the  complainant  was  re- 
quired to  execute  and  deliver  to  the  defendant  a  bond,  with  approved  security 
to  indemnify  him  against  certain  covenants  of  warranty,  which  he  had  made  in 
the  sale  of  the  property  in  controversy.  The  complainant  was  directed  to  exe- 
cute and  deliver  the  bond  within  a  specified  time,  in  order  to  entitle  himself  to 
the  benefit  of  the  decree. 

The  facts  of  the  case  were,  that  the  bond  was  executed  in  conformity  with  the 
decree,  but  was  deposited  in  the  clerk's  office,  instead  of  being  delivered  to  Shep- 
herd. 

Grimk£J3  and  Fitzgerald  now  moved  for  a  rule  to  enlarge  the  time  limited 
in  the  decree  for  the  delivery  of  the  bond,  (and  cited  2  Mad.  Ch.)  493, 495—6, 
524 — 5.)  The  motion  was  granted  on  terms, — allowing  the  defendant  the  same 
time  to  pay  the  money  afler  the  present  term,  and  ordering  interest  to  be  calcu- 
lated from  the  same  day  in  reference  to  the  commencement  of  the  present  term, 
as  was  provided  in  the  original  decree  in  reference  to  the  commencement  of  the 
last  term. 

Motion  allowed. 
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McCUTCHEN,  r.  KEITH. 

JuDOKs  HITCHCOCK  and  BURNET, 

1826. 

Under  the  the  act  of  1810,  a  bond  for  the  conveyance  of  town  lots  to  w\  ich  no  value  i§  affixed, 
cannot  be  pxosecuted  by  an  assi^ee  in  his  own  nanie. 

This  was  an  action  of  covenant  brought  in  the  name  of  Keith,  assignee,  on 
a  bond  conditioned  for  the  conveyance  of  two  town  lots,  to  which  no  value  or 
price  was  affixed. 

Judgment  was  rendered  in  favor  of  the  plaintifi^  in  the  court  below,  and  a 
writ  of  error  taken  to  this  court. 

The  error  assigned  was,  that  the  bond  was  not  negotiable,  so  as  to  authorize 
a  suit  in  the  name  of  an  assignee. 

By  the  Couxt. 

The  obligation  in  question,  was  assigned  imder  the  statute  of  1810,  which 
provides  that  all  bonds,  promissory  notes,  bills  of  exchange,  foreign  and  inland, 
drawn  for  any  sum  or  sums  of  money,  or  other  property  certain,  and  made  pay- 
able to  any  person  or  persons,  or  to  his,  her,  or  their  order,  or  unto  bearer,  shall 
be  negotiable  by  indorsement  thereon,  so  as  absolutely  to  transfer  and  vest  the 
property  thereof,  &c. 

It  also  authorizes  the  assignee  to  institute  and  maintain  an  action  in  his  own 
name.  By  the  construction  which  we  have  uniformly  given  to  this  statute,  it 
has  been  restricted  to  instruments  drawn  for  a  sum,  or  sums  certain,  payable 
in  money,  or  property.  We  have  believed  this  to  be  the  fair  interpretation  of 
the  act,  and  the  only  one  that  would  give  effect  to  the  apparent  design  of  the  le- 
gislature.  The  certainty  required  cannot  relate  to  the  species  of  article  to  be 
delivered,  or  paid,  whether  money  or  property,  but  to  the  numerical  value,  in 
that  description  of  money  for  which  judgment  is  to  be  entered.  On  any  other 
interpretation,  the  restriction  would  be  useless,  as  it  would  not  prevent  that  un- 
certain  kind  of  speculatiDg  traffic,  in  which  the  parties  must  be  ignorant  of  the 
real  value  of  the  instrument  which  is  the  subject  matter  of  their  contract.  To 
prevent  this  evil,  the  English  courts  have  confined  the  statute  (3  and  4  Antty)  to 
notes  for  the  pa3rment  of  money  absoltUehf,  to  the  exclusion  of  such  as  are  con-> 
tingent  either  in  whole  or  in  part.  The  assignment  of  the  obligation  in  this  case, 
could  not  vest  in  the  assignee  an  absolute  right  to  demand  or  recover  any  certain 
siun,  as  the  value  of  the  lots  was  not  fixed,  and  could  not  be  ascertained  without 
the  verdict  of  a  jury. 

Judgment  reversed. 


956  LESSEE  OF  SPENCER  ET  AL.  v.  MARCKEL. 


LESSEE  OF  SPENCER  ET  AL.  v.  MARCKEL. 

JuDGca  BURNET  and  SHERMAN. 
1826. 

An  equitable  title  connected  with  possession  is  no  bar  to  an  ejectment. 

The  only  notlca  necessary  to  enable  a  plaintiff  in  ejectment  to  recover  is  the  ten  days  notice  requir. 
ed  by  the  statute. 

It  was  an  action  of  ejectment,  and  was  submitted  to  the  court  on  the  following 
agreed  case.  ''Jonathan  Dayton,  the  ancestor  of  the  Lessors  of  the  plaintiff, 
contracted  by  parol  to  sell  the  land  in  question  to  defendant.  The  contract  of 
sale  contained  no  stipulation  as  to  the  possession,  but  defendant  took  possession, 
claiming  to  hold  under  said  Dayton.  For  the  purpose  of  this  suit,  it  is  admitted 
that  the  purchase  money  has  been  paid  by  defendant.  No  notice  to  quit  was 
given,  previous  to  the  commencement  of  this  suit.  If  the  court  shall  be  of  opin- 
ion, that  payment  of  the  purchase  money,  and  compliance  with  the  said  contract 
of  sale,  can  be  set  up  as  a  defence  in  this  suit,  or  if  the  court  shall  be  of  opinion 
that  notice  to  quit  was  necessary,  then  the  plaintiff  is  to  become  non-suit.  Oth- 
erwise judgment  against  defendant.' 


9) 


Wilcoxy  for  plaintiff-     Brush,  contra. 
By  the  Court. 

The  first  question  presented  in  this  case,  has  often  occurred  on  the  circuit. 
Several  cases  have  recently  been  tried,  in  which  it  was  determined,  that  an 
equity  cannot  be  set  up,  as  a  defence  against  the  legal  title,  in  an  action  of  eject- 
ment. The  principle  on  which  those  cases  were  decided,  is  in  conformity  with 
the  rule  now  settled  at  Westminster,  and  is  supported  by  the  authority  of  decis- 
ions in  many  of  the  states.  The  cases  cited  in  the  argument  are  full  to  the 
point.  We  believe  the  safest  general  rule  that  can  be  adopted,  is,  to  leave  the 
suitable  claimant  to  assert  his  right  in  a  court  of  ch.ancery,  and  were  we  at  lib- 
erty now  to  consider  this  question  as  open,  we  should  feel  bound  both  by  prece- 
dent and  expediency,  to  decide  it  against  the  defendant. 

The  general  rule  in  England,  in  relation  to  notice,  seems  to  be  this;  that  no 
person  is  bound  by  law  to  give  notice  to  another,  of  that  which  such  other  may 
otherwise  inform  himself,  except  such  notice  be  directed  by  act  of  Parliament. 
In  ordinary  cases,  no  notice  is  necessary  to  the  person  against  whom  there  is  a 
legal  demand,  before  the  commencement  of  a  suit  for  the  recovery  of  that  de- 
mand, because  he  is  bound  to  do  his  duty,  and  to  take  notice  at  his  peril,  that  he 
will  be  held  responsible  for  the  omission  of  it.  In  this  case  the  defendant  went 
into  possession  without  a  legal  title,  and  without  any  authority  from  general  Day- 
ton, under  whom  the  lessors  of  the  plaintiff  claim.  He  may  therefore  be  con- 
sidered in  the  light  of  an  intruder,  rather  than  as  a  person  standing  in  the  rela- 
tion  of  a  tenant  to  his  landlord.  Viewed  as  a  purchaser,  he  does  not  come  with- 
in the  scope  of  the  general  rule;  he  has  relied  on  his  contract,  and  he  c^uinot 
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be  presumed  to  be  ignorant  of  the  law,  by  which  it  ia  governed.  He  is  tberefbre 
to  be  considered  as  having  taken  possession  at  his  own  risk,  and  bound  to  take 
notice  of  all  the  consequences,  resulting  from  his  own  act.  He  may  be  compar- 
ed to  the  locator  of  a  Virginia  land  warrant,  who  acts  on  his  own  information, 
takes  on  himself  the  whole  risk  of  title,  and  is  not  protected  by  an  averment  of 
want  of  notice. 

But  it  is  not  necessary  to  investigate  this  point,  with  a  view  of  shewing,  that 
ihis  case  does  not  come  within  the  class  of  cases,  in  which  notice  has  been  held 
necessary  by  other  courts.  The  doctrine  of  notice  to  quit,  as  it  is  applied  in 
action:?  of  ejectment,  depends  on  statutory  provisions,  and  on  rules  of  courts, 
which  have  often  been  changed,  and  differ  materially  in  different  tribunals.  The 
only  notice  required  by  the  laws  of  this  state,  is  a  notice  of  ten  days  to  the  ten. 
ant  in  possession,  before  a  plaintiff  in  ejectment  can  proceed  to  judgment  against 
the  casual  ejector.  This  notice  has  been  considered  as  legally  given  by  the 
service  of  the  declaration  with  the  common  notice  attached,  ten  days  before  the 
first  day  of  the  term  to  which  it  is  returned. 

We  have  no  rule  requiring  any  other,  or  different  notice,  and  have  never  con- 
sidered the  rules  adopted  by  other  courts,  or  prescribed  by  the  Legislatures  of 
other  states  or  countries,  as  obligatory  here. 

Judgment  for  the  plaintiff. 


HOOD  V.  BROWN. 

JoDGBs  PEASE  AND  BURNET. 
1826. 


A  mortgage  executed  in  January,  1 821 ,  for  the  express  purpose  of  keeping  the  property  out  of  the 
lemch  of  a  creditor  who  had  coiumenced  his  suit,  and  retained  by  the  mortgagor  in  his  own  possession 
until  1823,  and  then  delivered  and  recorded,  cannot  overreach  the  lien  of  a  judgment  rendered  in 
Jnly,1821. 

The  governing  facts  in  the  case  were  these.  In  January,  1821,  Bentley  and 
wife  executed  a  mortgage  of  the  premises  in  question,  to  the  complainant,  for 
the  ostensible  purpose  of  securing  a  debt.  The  reason  given  for  executing  the 
mortgage  at  that  time  was, 'that  the  United  States  were  about  to  commence  a 
suit  for  a  large  amount,  against  a  private  banking  company,  of  which  Bentley 
was  a  member,  and  liable  by  the  law  of  this  state  to  the  payment  of  the  demand. 
He  retained  the  mortgage  deed  in  his  possession,  till  the  summer  of  1823,  during 
which  time  he  exercised  acts  of  ownership,  leased  a  part  of  the  premises  for  the 
term  of  twenty  years,  to  H.  Stevens,  informing  him  at  the  time,  that  he  had  execu- 
ted a  mortgage  to  Hood,  but  that  he  held  it  in  his  possession,  and  did  not  intend 
to  record  it,  unless  the  United  States  should  recover  a  judgment.  At  the  same 
time  he  informed  Stephens,  that  the  defendant.  Brown,  had  a  suit  pending  against 
him,  that  it  was  necessary  to  hasten  the  arrangement,  for  if  Brown  should  get 
a  judgment,  it  would  bind  the  property.  In  the  summer  of  1823  Bentley  sent 
the  mortgage  to  Philadelphia,  to  be  delivered  to  Hood,  on  condition  that  his  cred- 
itors would  give  him  a  general  release,  which  it  appears  was  never  executed;  the 
mortgage  however,  was  delivered,  and  was  recorded  shortly  after. 
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In  Julyi  1S21»  Brown  recovered  a  judgment  against  Bently  and  Quimby,  for 
•9i89i:  in  August  he  issued  a  ji.  fa*  wbich  was  returned,  by  his  directions^ 
without  servicoi  at  which  time  there  was  personal  property  in  Boitley's  posses- 
sion, estimated  by  one  witness,  at  •800.  This  property  was  alleged  to  be  em- 
braced  in  a  previous  assignment,  for  the  benefit  of  credito».  An  tUitu  execu- 
tion issued  in  October,  1823,  which  was  levied  on  the  mortgaged  premises,  by 
virtue  of  which  they  were  sold,  and  purchased  by  the  defendant  Brown,  for 
#607*  Brown  denies  notice,  admits  he  heard  rumors  that  Bently  had  executed 
conveyances  of  his  property,  which  were  retained  in  his  possessiao,  to  be  de^ 
livered,  or  not,  as  circumstances  might  dictate. 

The  object  of  the  bill  is,  to  avoid  the  sale  and  conveyance  of  the  premises  to 
Brown>  and  to  obtain  a  sale  for  the  benefit  of  the  complainant. 

Wh  eelery  for  complainant.     Stone,  contra. 

By  the  Covkt. 

The  mortgage  set  up  by  the  complainant,  though  executed  in  January,  1821  ^ 
remained  in  the  possession  of  the  mortgagor,  without  any  attonpt  to  perfect  it  by 
a  delivery,  till  some  time  in  the  summer  of  1823.     The  judgment  under  which 
Brown  purchased  and  claims  the  premises,  was  obtained  in  July,  1821,  and  by 
the  statute  of  the  state,  was  a  lien  on  the  lands  and  tenements  of  the  defendant, 
from  the  first  day  of  the  term  in  which  it  was  rendered.     In  order  to  overreach 
thii  judgment,  it  has  been  strenuously  contended,  that  the  deed  took  effect  from 
its  date,  and  operated  as  a  lien  on  the  premises,  from  January,  1821,  which  was 
anterior  to  the  term  in  which  the  judgment  was  had.     The  authority  principally 
relied  on,  to  support  this  position,  is  the  case  of  WiU  ve,  FrankUny  (1  Binneyf 
502.)  in  which  it  was  decided  by  a  majority  of  the  court  that  the  deed  executed 
by  Keely  to  Bartholomew,  should  take  efiect  from  its  date,  so  as  to  overreach  a 
judgment  rendered  against  Keely,  after  the  execution,  and  before  the  delivery  of 
the  deed.     There  is  however  a  striking  difference  between  the  facts  of  that 
case,  and  of  the  one  before  us. 

The  deed  by  Keely  was  made  for  the  benefit  of  all  his  creditois:  it  was  re- 
tained in  his  possession  only  a  few  days,  which  was  in  part  accounted  for,  by 
the  fibct,  that  the  grantee  resided  in  the  country,  at  the  distance  of  about  tiiirty 
miles.     In  this  case  the  mortgage  was  for  the  benefit  of  a  single  creditor;  it  was 
kept  in  the  hands  of  Bentley  nearly  three  years,  subject  to  his  disposal.     It  was 
made  for  the  avowed  purpose  of  placing  the  property  beyond  the  reach  of  one 
of  his  creditors.    It  was  not  his  intenti<»i  to  deliver  it,  unless  that  creditor  at- 
tempted to  enforce  his  claim,  and  Bentley  treated  the  property,  during  that  time 
as  his  own,  exercising  acts  of  ownership,  emd  leasing  a  part  of  it  for  the  term  of 
twenty  years.     Whether  the  distinguishing  facts  of  that  case,  led  the  court  to 
determine,  that  the  operation  of  the  deed  should  relate  baok  to  its  exeeudon,  or 
not,  we  do  not  know,  but  if  it  was  intended  to  adopt  the  principle  set  up  by  this 
complainant,  we  are  constrained  to  declare,  that  we  cannot  recognize  that  caae 
as  a  rule  of  decision  in  this  state.    We  consider  the  law  to  be  well  settled,  that 
deeds  are  to  take  efiect  from  delivery,  wherever  the  rights  of  third  persons  are 
invcrfved.    The  doctrine  of  relation  exists  only  between  the  immediate  parties 
to  the  transaction.     It  is  founded  on  a  legal  fiction,  intended  to  prevent,  not  to 
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promote  injustice.    As  when  a  deed  is  executed  and  delivered  as  an  esercWy  if 
the  grantor  die  before  the  performance  of  the  condition,  yet,  when  the  oondition 
is  performed,  the  grant  shall  relate  back  to  the  date,  so  as  not  to  be  defeated  by 
the  death  of  the  grantor.     And  in  a  similar  case,  if  the  grantor  be  a,  feme  eokj 
and  marry  before  the  performance  of  the  condition,  the  scune  relation  shall  take 
place,  and  for  the  same  purpose.     But  these,  and  similar  cases,  are  not  consid. 
ered  as  affecting  the  general   rule.     They  may  be  considered   as  excepticna, 
or  as  constituting  a  separate  class  of  cases,  resting  on  a  different  principle.     It 
is  not  necessary  to  examine  the  authorities  applicable  to  this  point.     Those  cited 
on  the  part  of  the  defendant,  sufficiently  establish  the  doctrine,  and  it  is  plainly 
inferable  from  most  of  those  relied  on  by  the  complainant.     The  circumstances 
of  this  case,  are  not  such  as  to  take  it  out  of  the  general  rule.     They  are  rath* 
er  calculated  to  illustrate  the  propriety  of  the  rule,  by  showing  the  fraudulent 
purposes  that  might  be  accomplished,  were  it  not  in  existence.     Without  it,  a 
debtor  might  execute  a  deed  of  all  his  real  estate,  and  place  it  in  his  desk,  to 
be  used  as  circumstances  might  require,  and  when  pressed  by  judgments,  might 
deliver  it  to  the  grantee,  as  a  deed  overreaching  the  whole  of  their  liens.     This 
was,  at  least  partially,  the  avowed  object  of  the  mortgagor.     He  declared  to 
Stephens  and  others,  that  the  mortgage  was  under  his  control,  and  that  he  did  not 
intend  to  use  it,  unless  the  United  States  pressed  for  their  claim.     In  this  point 
of  view  the  transaction  was  tainted  with  fraud,  though  it  is  not  necessary  for 
the  purposes  of  this  decision,  to  consider  it  in  that  light.    It  is  sufficient  to  say^ 
that  the  instrument,  (grating  from  its  delivery,  did  not  take  e%ct  till  the  sum- 
mer of  1829,  and  consequently,  that  the  judgment  in  1821,  has  the  prior  Um. 

We  recognize  the  doctrine  of  marshalling  assets,  when  justice  and  equity  re. 
quire  it,  but  on  this  subject  it  is  sufficient  to  say,  that  if  the  personal  property 
had  been  unincumbered,  the  whole  amount  of  its  estimated  value,  added  to  the 
proceeds  of  the  real  estate  sold  under  the  judgment,  has  not  satisfied  more  than 
a  moiety  of  the  debt.  The  principle  therefore  cannot  be  applied  in  the  present 
case. 

It  is  also  admitted,  that  a  deed,  executed  without  the  knowledge  of  the  gran- 
tee, may  be  good,  when  it  is  not  impeached  by  other  circumstances.  And  that 
whatever  might  have  been  the  motives  of  this  mortgagor,  at  the  time  of  execu- 
ting  the  instrument,  the  mortgagee  does  not  appear  to  have  been  a  participator 
in  them.  But  exonerating  him  from  a  charge  of  fraud,  is  not  sufficient  to  estab- 
lish  his  claim.  His  innocence  cannot  change  the  rules  of  law..  If  the  transac- 
tion were  free,  both  from  moral  and  constructive  fraud,  the  result  would  be  the 
same.     The  deed  as  to  the  defendant  Brown,  would  take  effect  from  its  delivery. 

The  bill  as  to  the  defendant  Brown,  must  be  dismissed  with  costs. 


DECISIONS  IN  BANK. 

1826. 
SLAUGHTER  v.  HAMM. 


A  public  oflker  whq  receives  money  to  pay  to  a  public  creditor  aod  obtains  a  rtceipt  for  the 
vrhde,  upon  the  paynieut  of  a  part,  is  liable  for  the  residue,  ihough  ua  deception  orftaud  be  prac- 
ticed . 


860  SLAUGHTER  v.  HAMM. 

This  was  an  action  of  assumpsit  for  money  had  and  receiired,  submitted  to 
the  court  to  decide  upon  the  law  and  facts,  and  reserved  for  decision,  at  Colum- 
bus, in  Muskingum  county. 

The  facts  in  the  case  were  as  follows:  the  defendant,  in  1820,  was  marshal 
of  the  Ohio  district,  and  was  charged  by  law  with  taking  the  census,  then  taken 
under  a  law  of  the  United  States.  The  plaintiff  was  appointed  his  assistant  to 
take  the  census  in  the  county  of  Fairfield.  On  the  first  day  of  August,  he 
subscribed  a  written  paper,  engaging  to  perform  all  the  duties  required  by  law, 
'^including  an  account  of  the  manufacturing  establishments,  and  their  manufac- 
tures, at  the  rate  of  one  dollar  twenty. five  cents  for  every  hundred  persons  in 
said  county,  the  marshal  furnishing  all  the  regulations,  restrictions,  forms,  and 
interrogatories  necessary."  The  district  judge  allowed  the  marshal  two  dollars 
fiAy  cents  per  hundred  persons,  for  taking  the  enumeration  of  Fairfield  county 
which  amounted  to  386  dollars  66  cents.  This  sum  was  paid  to  the  marshal, 
and  an  additional  sum  of  67  dollars  33  cents,  for  taking  the  account  of  manu- 
factories and  manufactures,  amounting  in  the  whole  to  408  dollars  99  cents. 

On  the  5th  of  June,  1821,  the  plaintiff  settled  with  the  defendant  and  gave 
his  receipt  for  836  dollard  66  cents,  ''being  in  full  for  taking  the  census  of 
Fairfield  county,"  and  dso  for  ''20  per  centum  upon  that  sum,  being  the  allow- 
ance, in  full,  for  taking  an  account  of  the  manufactures  in  said  county."  The 
whole  sum  actually  paid  by  the  defendant  and  received  by  the  plaintiff,  was  253 
dollars  49  cents.  At  the  time  of  receiving  this  sum  and  giving  the  receipt,  the 
plaintiff  was  apprised  of  the  amount  received  from  the  government  by  the 
defendant.  The  suit  was  brought  to  recover  the  difierence  between  the  sum 
paid  to  the  plaintiff  and  that  received  by  the  defendant. 

Goddard  for  the  plaintiff. 

By  the  CouBT. 

The  act  of  Congress  distinctly  marks  out  and  defines  the  several  duties  of 
the  marshal  and  of  his  assistants.  The  compensation  which  each  is  to  receive, 
is  separately  provided  for,  and  they  are  in  no  way  connected.  No  fraud  can 
be  properly  imputed  to  the  contract  between  the  parties,  by  which  the  compen- 
sation that  the  plaintiff  should  receive,  was  fixed  at  one  dollar  twenty.five 
cents  the  hundred.  At  the  time  it  was  entered  into,  the  sum  which  the  district 
judge  might  determine  to  be  reasonable,  was  not  known.  That  allowance  was 
subsequently  made,  as  well  as  the  allowance,  by  the  secretary  of  state,  of  20 
per  cent,  for  taking  the  account  of  manufactures.  When  these  allowances 
were  made,  they  were  made  for  the  assistant,  and  he  alone  was  entitled  to  them 
The  marshal,  when  the  money  was  paid  to  him,  received  it  for  the  assistant,  and 
not  for  himself.  By  receiving  it,  he  became  responsible  that  he  would  pay  it 
to  the  plaintiff.     He  was,  in  fact,  the  plaintiff's  debtor  for  the  amount. 

The  case  of  the  defendant  is  not  that  of  an  individual,  authorized  by  another 
to  receive  his  money,  and  therefore  held  to  account  for  it.  He  was  the  agent  of 
the  government,  acting  in  an  official  character,  and  confided  in  by  the  govern- 
ment to  pay  a  debt  due  from  it,  for  services  performed.  The  honor,  the  integ-. 
rity,  the  justice  of  the  government  required  that  the  payment  should  be  fairly^ 
and  fully  made. 
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The  fact  that  the  plaintiff  knew  all  the  circumstances,  at  the  time  he  received 
less  than  his  due,  and  gave  an  acquittance,  does  not  authorize  the  defendant  to 
keep  what  never  was  his — ^what  he  never  had  any  color  of  claim  to  keep.  By 
what  motives  the  plaintiff  was  influenced  to  give  a  receipt  for  money  he  did  not 
receive,  and  to  leave  in  the  defendant's  hands  money  he  had  a  right  to  receive, 
we  do  not  know.  One  thing,  however,  is  certain:— there  is  no  pretence  that 
the  defendant  gave  any  equivalent  to  the  plaintiff.  His  claim  to  retain  it,  rests 
upon  the  naked  assent  of  the  plaintiff  that  he  might  do  so.  A  public  agent, 
who  retaining  any  part  of  the  money,  put  into  his  hands  to  pay  the  debts  of  the 
government,  by  the  assent  of  the  creditor,  is  not  in  the  situation  of  a  man  who 
voluntarily  pays  money,  in  the  discharge  of  an  alleged  debt,  where  nothing  is 
due.  Such  retaining  is  an  abuse  of  the  public  confidence;  and  if  the  law  should 
permit  a  public  officer,  guilty  of  this  abuse,  to  secure  profit  to  himself,  by  his 
misconduct,  the  mischief  would  be  incalculable.  The  vexations  that  would  be 
practised  to  obtain  a  receipt  for  the  whole,  upon  the  payment  of  part,  could  seL 
dom  be  made  out  in  proof,  whilst  the  receipt  would  always  speak  for  itself. — 
Were  the  principle  once  established,  that  in  a  case  like  the  present,  the  defend, 
ant  was  secure  in  his  gains,  it  would  be  proposing  encouragement  for  public 
agents  to  practice  frauds,  both  upon  the  government  and  its  creditors.  The 
public  policy,  and  the  public  justice  are  both  opposed  to  such  a  doctrine. 

The  plaintiff  is  clearly  entitled  to  recover  both  the  principal  retained,  and 

interest  upon  it. 

Judgment  for  plaintiff. 


LYTLE  V.  DA  VIES. 

A  bond  for  the  prison  limite  is  void  unless  the  defendant  is  actually  in  prison,  and  that  fact  be 
recited  in  the  bond. 

A  recital  that  he  is  arrested  and  in  the  custody  of  the  Sheriff  is  insufficient,    A  joint  hond  for 
the  prison  limits  in  separate  suits  is  void. 

This  was  a  writ  of  error  prosecuted  by  the  plaintiff,  who  was  plaintiff  in  the 
court  of  Common  Pleas,  to  reverse  a  judgment  rendered  against  him  in  that 
court,  and  was  reserved  in  the  Supreme  Court  of  Hamilton  county,  for  decision 
here. 

The  suit  in  the  Common  Pleas,  was  an  action  of  debt  brought  against  the  de« 
fendant,  one  of  several  securities  upon  a  prison  bounds  bond. 

The  obligatory  part  was  in  the  usual  form.  Wm.  Lytle,  administrator  of  A. 
St.  Clair  being  the  obligee*  The  condition  was  as  follows,  ''Whereas  Jacob 
Baymiller  has  been  arrested  by  R.  Ayres,  Sheriff  of  Hamilton  county,  on  three 
several  writs  of  capias  ad  respondendum,  returnable  to  the  next  Supreme  Court, 
in  fiivor  of  William  Lytle,  administrator,  &c.  amounting  altogether  to  the  sum 
of  •68,419  86,  and  is  in  the  custody  of  the  said  Sheriff.  Now  the  condition  of 
the  above  obligation  is  such  that  if  the  said  Jacob  Ba3rmiller  shall  well  and 
truly  stay  and  keep  within  the  limits  or  bounds  of  the  prison  of  the  county 
aforesaid,  as  laid  off  by  the  statute  in  such  case  made  and  provided,  until  he 
flhall  be  legally  discharged  by  law,  then  this  obligation  to  be  void,"  <Sz;c. 
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The  declaration  was  upon  the  obligatory  part  of  the  bond  bb  upcMi  an  obliga- 
tion  for  the  payment  of  money,  in  general  terms.  The  defendant  craved  oyer 
of  the  bond  and  of  the  condition,  and  demurred  generally,  and  the  plaintiff* 
joined  in  demurrer.  The  court  of  Common  Pleas  gave  judgment,  upon  the 
demurrer,  for  the  defendant,  to  reverse  which  this  writ  of  error  was  brought* 

The  demurrer  involved  exceptions  to  the  pleadings  as  well  as  to  the  validity 
of  the  bond  itself.  The  general  error  was  assigned,  and  the  cause  elaborately 
argued  upon  several  points. 

Wade  and  Haywardy  and  Hammondy  for  the  defendant. 

Haines  and  Benham  contra. 

By  the  Court. 

Our  statute  provides,  "that  every  person  imprisoned  for  debt,  either  on  mesne 
process,  or  in  execution,  shall  be  permitted  and  allowed  the  privilege  of  prisoD 
bounds."  The  bond,  in  the  case  before  us,  recites  that  Baymiller  has  been  ar- 
rested, and  is  in  custody  of  the  sheriff;  but  does  not  state  that  he  was  impris- 
oned. An  arrest,  and  being  in  the  custody  of  the  sheriff,  precede  imprisonment, 
and  are  distinct  and  different  from  it.  The  facts  stated  in  the  bond,  show  that 
the  case,  in  which  the  statute  authorizes  the  bond  to  be  taken,  had  not  occurred. 
Baymiller  was  not  imprisoned,  but  only  arrested  on  mesne  process.  The  sher- 
iff*, in  that  situation,  could  not  legally  discharge  him,  on  taking  a  prison  bounds 
bond.     In  doing  so  he  permitted  an  escape. 

The  plaintiff* 's  counsel  have  cited  many  cases,  in  which  bonds  of  this  de- 
scription have  been  sustained,  though  not  taken  strictly  according  to  the  law. 
But  so  far  as  we  have  been  enabled  to  examine  them,  these  bonds  were  taken, 
when,  upon  the  circumstances  attending  their  execution,  they  were  legally  ta- 
ken. The  facts  existed  which  authorized  the  officer  to  take  the  bond,  and  the 
exception  was  to  the  form  of  the  bond  itself.  But  the  ground  upon  which  we 
hold  this  bond  defective  is  that  the  officer  had  no  authority,  upon  an  arrest  on- 
ly, to  accept  it,  and  discharge  the  body.  By  doing  so  he  could  not  affect  the 
plaintiff 's  rights,  who  might  insist  upon  a  recaption,  or  proceed  against  the 
sheriff*,  for  an  escape.  It  was  at  his  option  to  treat  the  bond  as  a  nullity,  but 
he  could  not  by  his  assent  give  it  validity. 

The  exception,  that  one  bond  is  taken  in  three  distinct  suits,  is,  also,  in  our 
opinion,  a  fatal  one.  The  obligation  is  entire,  and  the  whole  penalty  must  re- 
main, even  if  two  of  the  suits  were  disposed  of.  It  is  in  the  nature  of  an  appear- 
ance bail  bond,  and  is  therefore  a  part  ol  the  proceedings  in  the  cause.  For 
this  reason  it  should  be  taken  separately,  so  as  to  be  connected  with  the  separate 
case  to  which  iX,  belongs,  and  separately  proceeded  upcMi,  should  it  be  forfeited. 
It  would  be  vain  and  useless  to  attempt  enumerating  the  many  inconveniences 
which  might  arise  from  taking  a  joint  bond,  upon  the  execution  of  separate 
processes.  The  power  to  require  such  a  bond  might  be  used  for  very  oppress- 
ive purposes.  And  where  the  statute  does  not  authorize  it,  the  pourt  think 
they  ought  not  to  sustain  it. 

The  plahitiff:  has  cited  two  cases  in  which  a  single  b<md  was  taken  by  tte 
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officer  apoo  Beparate  processes  and  held  good.  But  we  do  not  consider  these 
oases  analagous.  In  Sth  John.  Ill,  the  exception  was  not  taken  by  counsel  or 
noticed  by  the  court.  In  stating  the  case,  it  is  noticed  that  the  bond  was  given 
upon  three  executions  issued  from  a  justice  of  the  peace.  We  know  not  how 
&r  the  law  of  New  York  might,  in  terms,  warrant  such  a  proceeding.  As  it 
formed  no  ground  of  exception,  we  should  infer  that  it  was  conformable  to  sta> 
tute,  or  to  a  settled  practice.  However,  as  the  point  was  nbt  made  nor  decided 
upon,  we  cannot  consider  the  case  an  authority.  • 

The  case  from  2  Call,  290,  was  one  where  a  forthcoming  bond  waa  taken,  in 
two  cases  of  suits  against  the  securities  of  two  separate  sheri£&  of  the  same 
county,  under  a  special  act  of  assembly  directing  the  executions  to  be  staid, 
upon  a  forthcoming  bond  being  given.  The  court,  in  their  opinion,  admit  that 
it  is  not  common  to  take  a  joint  bond  upon  separate  executions.  They  say  the 
bond  was  so  taken  that  neither  party  could  be  prejudiced.  But  they  decide  the 
cause  upop  the  act  of  assembly,  which  they  say  "rather  points  to  one  bond  on- 
ly." We  cannot  regard  this  case,  any  more  than  the  one  from  New  York,  as 
an  authority  to  which  our  own  opinions  should  be  yielded.  The  unity  and  con- 
sistency of  legal  proceedings,  and  the  safety  and  security  of  all  the  parties 
requires  that  a  bail  bond,  or  a  prison  bounds  bond  should  be  taken  separately  in 
each  separate  suit. 

It  is  strongly  urged  by  the  plaintiff's  counsel  that  if  defective  as  a  bond  under 
the  statute,  this  bond  is  good  at  common  law,  as  a  voluntary  bond. 

The  numerous  cases  cited  to  sustain  this  position  are  all  essentially  different 
from  the  one  before  us.  The  sheriff  takes  a  bond  from  the  prisoner  conditioned 
that  he  will  remain  a  true  prisoner.  This  is  in  the  nature  of  a  contract.  It 
relieves  the  sheriff  from  an  incessant  vigilance,  and  it  secures  to  the  prisoner  the 
enjoyment  of  his  own  time,  free  from  the  superintendance  of  the  officer.  The 
contract  is  a  beneficial  one  to  both  parties,  and,  if  not  prohibited  by  law,  would 
be  deemed  valid. 

In  the  case  of  a  forUicoming  bond,  the  sheriff  having  legally  levied  upon  the 
defendant's  property,  restores  it  to  him,  upon  taking  a  bond  with  security  for  its 
re-delivery.  If  taken  in  a  proper  form,  and  returned  with  the  execution,  in 
Virginia,  a  very  summary  remedy  is  given  upon  such  a  bond.  But  if  not  thus 
taken,  it  is  still  deemed  a  good  bond,  and  may  be  sued  upon  as  in  the  common 
case  of  a  contract.  And  for  this  reason,  the  contract  was  a  valid  one,  made  for 
a  legitimate  purpose,  and  operating  beneficially  for  the  obligor.  There  is  no 
ease  where  a  bond  is  unauthorized  by  law,  and  where  no  advantage  can  result 
to  any  one,  that  a  bond  given  under  the  belief  that  it  is  for  a  legal  purpose,  when 
it  is  not,  is  held  valid. 

If  an  officer,  alleging  he  has  process,  when  he  has  not,  without  making  any 
arrest,  take  a  bond  for  the  prison  bounds,  where  the  obligor  is  actually  the  judg^ 
ment  debtor  of  the  obligee,  it  would  clearly  be  a  voluntary  bond,  yet  it  would 
undoubtedly  be  inoperative,  because  it  was  taken  without  authority,  and  could, 
in  no  respect,  benefit  the  obligor. 

So,  in  this  case,  Baymiller  not  being  in  prison,  the  sheriff  had  no  authority  to 
take  the  bond.  It  was  therefore  voluntary.  But  it  did  not  preclude  the  plaintiff 
from  retaking  the  def^ddant  had  he  chose  to  do  so,  or  from  proceeding  against 
the  sheriff  as  for  an  escape.    Had  the  defendant  been  retaken,  would  the  bond 
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have  been  obligatory  7  If  it  would,  he  certainly  received  no  advantage  from  it. 
If  it  would  not,  the  reason  must  be  that  it  was  void  from  the  first.  There  is  no- 
thing  in  it,  by  which  its  obligation  can  be  made  to  depend  upon  the  act  of  the 
plaintiff.  In  declaring  this  bond  inoperative,  we  impugn  none  of  the  decisionB 
adduced  by  the  plaintiff  in  support  of  it,  on  the  contrary,  we  conform  to  the  prin- 
ciples  upon  which  all  those  decisions  rest. 
Judgment  affirmed. 
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If  a  defendant  die  after  execution  it  leriad,  the  execution  proceedB  as  if  the  death  had  not  taken 
place. 

But  where  execution  is  issued  after  the  death  of  the  dt^fendaot,  upon  a  judgment  rendered  in  has 
life  time,  and  levied  upon  lauds  of  which  he  died  seised,  the  sale  if  made,  is  void . 

The  assessment  of  a  tax  upon  a  •*  part  of  a  lot"  or  "  one  acre  of  a  lot"  without  quantity  or  loca- 
tion, in  the  one  case,  or  without  location  in  tlie  other,  is  too  vague  and  indefinite  to  authorize  a  sa)« 
of  any  part,  or  in  any  place. 

Tenants  in  common  may  make  a  joint  demise. 

Fiochein  amie,  cannot  make  a  demise . 

This  was  an  action  of  ejectment,  reserved  for  decision,  in  Ross  county. 

The  title  of  the  lessors  of  the  plaintiff,  was  founded  on  a  patent  issued  to  them, 
since  the  death  of  their  father,  as  heirs  at  law,  to  take  as  tenants  in  conunoBy 
and  not  as  joint  tenants.  This  patent  was  given  in  evidence,  and  the  possession 
of  the  defendants  was  admitted. 

The  defendants  set  up  a  title  in  themselves.  First,  under  a  sale  upon  ezeeu- 
tjion.     Second,  under  a  sale  for  taxes. 

The  sale  upon  execution,  was  founded  upon  a  judgment  rendered  against  Na- 
thaniel Massie,  in  his  life  time,  upon  which  executions  had  been  sued  out,  so  that 
it  had  not  become  dormant.  Nathaniel  Massie  died  in  1813.  On  the  10th  of 
January,  1818,  execution  was  sued  out  against  Nathaniel  Massie,  as  against  a 
person  then  in  life,  was  levied  upon  the  property  in  question,  which  was  sold  by 
the  sheriff.  The  sale  was  regularly  conducted,  and  the  deed  duly  made.  The 
defendants  are  in  possession,  under  the  purchaser. 

The  premises  in  dispute,  are  part  of  out  lot  No.  43,  on  the  plat  of  the  town 
of  Chillicothe.  The  title  set  up  under  a  sale  for  taxes,  rested  upon  the  follow- 
ing facts :  The  corporation  record  showing  the  levy  of  the  tax  for  the  year 
1816,  was  adduced  in  evidence  ;  the  appointment  and  qualification  of  the  col- 
lector, the  advertisement  of  the  time  of  sale,  the  sale  and  deed  to  John  Hillings, 
were  all  in  evidence.  The  list  or  duplicate,  in  which  the  lots  were  set  for,  or 
charged  with  the  tax,  was  given  in  evidence.  In  one  place  upon  this  list,  ^part 
of  out  lot  43  was  charged  with  a  tax.  In  another  place,  "  one  acre  of  out  lot 
No.  43,"  was  charged  with  tax,  in  the  name  of  Edward  Long,  one  of  the  de- 
fendants.  Parol  proof  was  offered,  that  the  "  one  acre,"  named  on  the  list, 
was  on  the  north  quarter,  where  Long  lived,  which  is  the  lot  in  question.  But 
the  testimony  was  objected  to  and  overruled. 

Verdict  for  the  plaintiff. 

The  defendants  moved  for  a  new  trial,  upon  four  distinct  grounds : 

1.  The  title,  under  the  sheriff's  deed,  was  a  valid  one. 
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2.  The  title,  under  the  marshal's  sale  for  taxes^  was  valid. 

3.  Tenants  in  common,  cannot  make  a  joint  demise. 

4.  An  infant  cannot  make  a  lease  by  prochein  amie. 
Douglas  and  Leonard  in  support  of  the  motion.     Bondy  contra. 
By  die  Coubt. 

It  is  well  settled,  that  if  the  defendant  die,  afler  execution  is  sued  out  and  le- 
vied, that  the  execution  proceeds,  as  if  the  death  had  not  taken  place.  The 
reason  generally  given  for  this  is,  that  execution  is  an  entire  thing,  and,  having 
once  commenced,  cannot  be  stopped.  But  there  is  undoubtedly  a  much  more 
satisfactory  reason  to  warrant  the  proceeding,  at  least  in  the  case  of  a  levy  up. 
on  chattels.  By  the  levy,  the  property  of  the  defendant  in  the  goods  is  divest- 
ed, and  the  sheriff  acquires  a  special  property,  which  it  his  duty  to  divest  himself 
of  according  to  the  exigent  of  the  writ.  No  rights  are  affected  by  this  proceed- 
ing but  those  of  the  actual  parties, — no  other  interests  are  touched. 

If  the  defendant  die,  ailer  execution  sued  out,  and  before  levy  made,  the  exe- 
cution cannot  proceed.  And  the  reason  is  this :  the  sheriff  is  commanded  to 
take  the  property  of  the  defendant,  but  by  his  death  this  becomes  impossible. 
His  right  of  property  is  terminated,  and  other  rights  have  commenced.  Wheth- 
er this  right  rests  in  the  heir,  administrator,  executor,  or  devisee,  it  matters  not. 
The  right  of  property  is  changed,  and  with  that  change  the  authority  of  the 
sheriff,  under  the  execution  to  take  it,  is  gone.  He  might  as  well  levy  the  pro- 
perty of  an  entire  stranger. 

This  proposition  is  not  affected  by  the  fact,  that  the  property  of  a  deceased 
person  remains  liable,  in  some  shape,  for  the  satisfaction  of  the  judgments  against 
him.  The  law  has  prescribed  the  mode  of  reaching  it,  in  the  hands  of  those  to 
whom  it  passes,  at  the  death.     And  that  method  must  be  pursued. 

It  may,  for  the  sake  of  argument,  bo  conceded,  that  an  execution  issued  upon 
a  judgment,  where  the  defendant  is  dead,  is  not  void,  but  voidable  only  ;  its  ef- 
fect is  not  the  less  nugatory.  There  is  nothing  upon  which  it  can  operate.  It 
commands  that  to  be  done  which  is  impossible.  If  the  officer  seize  chattels,  of 
which  the  defendant  died  possessed,  they  belong  to  the  personal  representative. 
If  he  levy  on  land,  it  is  the  property  of  the  heir  or  devisee-  The  only  true  re- 
turn he  can  make,  is,  that  there  is  nothing  upon  which  he  can  levy. 

We  have  carefully  examined  the  cases  cited  by  the  defendant,  in  which  it  is 
said  to  be  adjudged  that  a  sale  of  lands,  upon  execution  sued  out  and  levied,  after 
the  death  of  the  judgment  debtor,  is  so  far  valid,  that  it  cannot  be  questioned  c6l. 
laterally  on  the  trial  of  an  ejectment.  The  cases  do  not  sustain  this  position. 
In  the  case  of  Jackson  v.  Delancy,  (13  John,  550)  a  scire  facias  to  revive  the 
judgment  was  issued,  served,  and  a  judgment  rendered  upon  it.  It  was  alleged, 
that  the  person  to  be  affected  was  not  made  a  party,  and  that,  as  to  her,  the  case 
stood,  as  if  no  scire  facias  had  issued.  What  weight  this  had  in  the  decision 
we  cannot  tell.  Judge  Kent,  himself,  placed  the  cause  upon  the  ground,  that 
the  description  of  the  lands,  in  the  sheriff's  deed,  was  too  indefinite  and  vague 
to  convey  title. 

The  case  of  Jackson  v.  Robins  (15  John.  169)  is  open  to  the  same  objection. 
There  was  a  scire  facias^  and  it  was  served  upon  the  part  claiming  in  that 
case,  and  judgment  rendered  on  it.  So  that  the  point  now  before  us  was  not  de. 
cidedy  althou^  discussed,  and  some  remarks  made  upon  it  by  Judge  Kent. 
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We  have  every  po«dble  reelect  for  the  opinions  orthat  distinguished  jurist. 
But  we  cannot  adopt  the  arguments  he  has  thrown  out,  upon  this  suhject.  He 
says  he  "takes  the  law  to  he,  that  even  the  omission  altogether  of  the  scire  fa- 
cias will  not,  as  of  course,  render  void  a  sale  under  execution."  He  illustrates 
this  position,  hy  referring  to  cases  where  executions,  sued  on  judgmoitB,  after  a 
year  and  a  day,  were  held  not  to  be  void,  but  a  justification  to  the  party  who 
acted  under  them.  He  supposes  that  there  is  no  difference  between  such  cases, 
and  one  where  the  defendant  was  actually  not  in  existence.  And  he  cites  the 
case  from  U  Binnep^  as  in  point,  to  sustain  his  opinion.    But  we  think  the  cases 

are  joaterially  and  essentially  different. 

In  the  first  case,  there  is  no  change  of  parties,  nor  of  interests.  The  defend- 
ant, on  the  judgment  against  whom  execution  issues,  is  a  living  party,  competent 
to  piotect  his  own  rights.  It  is  upon  his  property  that  the  execution  is  to  be  le- 
vied, and  when  so  levied,  the  command  of  ihe  writ  is  strictly  complied  with.  No 
rights  are  interfered  with,  but  those  of  a  party  to  the  judgment.  It  has  been  al- 
ready  shown,  that  in  the  case  of  the  defendant's  death,  the  rights  of  property  are 
changed,  and  other  parties  are  interested.  This  single  consideration  destroys 
all  analogy  between  the  two  cases. 

By  our  laws,  the  persoaal  goods  of  a  decedent  constitute  the  primary  fund 
for  the  payment  of  debts.  It  is  only  when  they  are  exhausted,  that  land  can  be 
subjected  in  aid  of  them.  If,  upon  execution  against  the  deceased,  a  sale  of 
land  could  be  valid,  the  heir  might  be  greatly  prejudiced.  The  personal  repre- 
sentative having  the  personal  estate  in  his  possession,  the  sheriff  could  not  touch 
it,  the  land  only  could  be  levied  on,  and  thus  might  be  swept  away,  for  the  pay- 
ment of  debts,  when  in  fact  the  personal  estate  is  sufficient.  The  heir  or  devi- 
see may  thus  be  deprived  of  his  estate  without  an  opportunity  to  defend  it.  The 
concession,  that  such  execution  is  irregular  and  may  be  set  aside,  at  a  proper 
limei  does  not  remedy  the  miscliief.  The  heir  is  no  party,  and  is  not  bound  to 
Icnowt  or  take  notice  of  the  proceeding.  On  the  contrary,  the  maxim  of  the 
Jaw  i^,  that  he  should  have  a  day  in  court,  not  to  be  sought  for  by  himself,  but 
upon  the  call  of  the  plaintiff.  We  think  tliat  there  is  a  much  stronger  necessi- 
ty, in  this  case,  for  a  scire  facias  against  the  heir  or  devisee,  than  in  the  case  of 
judgment,  where  the  defendant  is  alive,  but  no  execution  has  been  sued  within  the 
time  limited  by  law. 

We  do  not  consider  the  case  from  Binney  as  any  more  in  point  than  those 
fjiom  New- York.  In  that  case,  a  scire  facias  was  sued  out,  as  in  the  New-York 
pases,  and  there  was  a  judgment  upon  it.  The  defect  in  the  service  was  an  ir- 
regularity, but  the  judgment  upon  it  was  not  therefore  void.  The  execution  is- 
sued upon  a  judgment,  against  a  living  defendant,  party  to  that  judgment,  not,  as 
in  this  case,  against  a  deceased  defendant.  In  that  case,  the  execution  was  lev- 
ied upon  the  land  of  a  living  defendant,  not,  as  in  this,  upon  the  lands  of  persons, 
neither  parties  nor  privies.  It  was  clearly  a  case  of  irregularity,  which  amount- 
ed to  error,  but  could  not  make  the  judgment  a  nullity. 

The  cases  from  Massachusetts  are  all  judgments  against  executors  or  admin- 
istrators; and,  in  that  state,  lands  are  assetts,  in  their  hands,  so  that  the  doctrine 
there,  can  have  no  application  here. 

It  is  therefore  the  opinion  of  the  court  that  the  sale  by  the  sheriff  was  inope- 
rative and  did  not  divest  the  lessors  of  the  plaintiffi  of  their  title. 
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Upon  the  secmid  point  thefe  can  be  no  diffieidfy.  Tke  aawiicait  of  %taZ| 
upon  a  ''part  of  a  lot^'  or,  ^^one  acre  of  a  lot"  without  quantity  or  keatiouy  in 
the  one  case,  or  without  location  in  the  other,  is  too  vague  and  indefinite  to  au« 
thorize  a  sale  of  any  part,  or  in  any  place. 

By  the  59th  section  of  the  judicial  act  it  is  provided  that  "in  all  acti6n8  of 
ejectment  the  plaintiff  shall  have  the  same  benefit  and  advantage  from  a  joint  de- 
mise, that  he  could  from  several  demises."  This  embraces  the  case  of  tenants 
in  common.  We  have  so  settled  this  term  in  the  case  of  the  lessee  of  WUkinaan 
V .  Flendngy  from  Butler  county. 

The  objection  that  infants  cannot  make  a  lease  by  proehem  atme  is  fiital  to  the 
plaintiff's  recovery  for  all  that  he  claims  upon  the  demises  of  the  iofanta. 

Although  the  demise  is  a  mere  fiction,  it  is  treated  for  many  purposes  as  a  real 
transaction.  If  the  lessor  of  the  plaintiff  die  pending  the  suit,  it  doee  not  abate, 
because  the  nominal  plaintiff  survives.  If,  pending  the  suit,  the  lessor  cpnvey 
his  interest  in  the  land,  the  plaintiff  may  still  recover.  The  lessor  by  transfer- 
ring the  fee  cannot  destroy  the  term  of  the  lessee,  but  roust  convey  subject  to  it* 
The  demise,  for  the  purpose  of  justice,  is  thus  considered  area/  transactiop,aq<i 
must  therefore,  have  the  appearance  of  a  legal  one.  A  prochein  amie  has  UQ 
power  to  lease,  the  lands  of  his  protege.  He  is  neither  attorney  nor  guardian* 
His  office  is  solely  to  prosecute  the  suit,  and  for  tliis  purpose  it  is  not  necessary 
he  should  execute  the  supposed  lease.  A  person  acting  in  the  character  of  an 
infant's  friend,  could  not  make  a  lease  of  lands  that  would  bind  the  infant,  or  give 
the  lessee  a  right  of  possession.  Such  a  lease,  though  fictitious,  yet  being  a  ne<* 
cessary  part  of  the  plaintiff's  right  to  recover,  must  be  equally  inoperative  &>x 
that  purpose.  The  verdict  is  incorrect  and  must  be  set  aside.  Except  for  the 
undivided  part  of  the  lessor,  who  being  of  age  joined  thepmcMn  amieih  the 
demise. 

Judgment  accordingly. 


GILMORE  V.  MIAMI  EXPORTING  COMPANY. 

An  execution  upon  a  judgment  at  Law  and  a  return  of  no  property,  is xxot  indispepsabie  to  au-^ 
thorize  proceedings  in  chancery  under  the  Statute . 

This  cause  was  adjourned  from  the  Supreme  court  of  Hamilton  comty*  ^^ 
was  a  bill  in  chancery,  under  the  59th  section  of  the  statute  regulating  proceed* 
ings  in  chancery,  to  charge  debts  due  from  the  other  defbodants  to  the  Mianpi 
Exporting  Company,  with  the  payment  of  a  judgment  obtained  by  the  con^ 
plainants  against  the  company.  Upon  one  judgment  no  execution  bad  beeii 
sued  out,  upon  the  other  execution  had  issued,  was  returned  nulla  bona^  and  levi- 
ed upon  real  estate,  which  upon  a  vendi,  had  been  sold  for  a  very  small  sum* 
No  new  Ji,  fa.  had  been  taken.  The  bill  did  not  charge  that  execution  had  been 
sued  and  nothing  to  be  found,  and  for  this  cause  the  respondents  demurred. 

2V.  Wright  and  Este  in  support  of  the  demurrer. 

Sterer^  Camcell  and  Hammond^  c<mtnu 


808  WRIGHT  v.  LBPPBR  ET  AL. 

The  eourt  overruled  the  demurrer.  Judge  Burnet  being  a  stockholder  in  die 
Miami  Bank  did  not  sit  in  the  cause.  Judge  Sherman  dissented.  A  majority 
of  the  judges  not  uniting  in  the  opinion,  no  reasons  were  given. 


WRIGHT  V.  LEPPER  ET  AL. 


A  bond  for  the  redelivery  of  property  taken  in  execution  and  not  sold  for  half  the  appraisement 
under  the  act  of  18  20,  and  not  redelivered  or  tendered  to  the  officer  who  made  the  levy,  or  his  repre- 
sentatiTes,  is  fbifeited,  though  no  new  execution  be  sued  out. 

This  case  was  adjourned  from  the  Supreme  Court  of  Columbiana  county.  It 
was  an  action  of  debt  upon  a  bond  given,  under  the  12th  section  of  the  act  of 
Feb.  24, 1820,  for  the  re-delivery  of  property  taken  in  execution,  and  not  sold 
for  one  half  its  appraised  value. 

The  condition  of  the  bond,  after  reciting  the  previous  facts  of  execution,  levy, 
and  re-delivery,  is  in  these  words,  "if  the  said  James  Orr  doth  well  and  truly 
and  without  fail  deliver  unto  the  oiRcer  having  an  execution  on  the  above  judg- 
ment, the  above  mentioned  goods  and  chatties,  within  six  months  from  this  date, 
then  this  obligation  to  be  void." 

There  were  several  pleas  and  notices,  but  the  facts  inthe  cause  intended  to  be 
presented,  and[upon  which  the  cause  was  decided,  were,  that  the  plaintiff  did  not 
sue  out  any  execution  upon  his  judgment  within  six  months  from  the  date  of  the 
bond,  and  no  delivery  was  made  of  the  goods  to  the  officer,  or  plaintiff,  nor  any 
offer  made  to  deliver  them. 

J.  C  Wright,  for  plaintiff.     Loomis  and  Metcalfe  contra. 

By  the  Court. 

The  defendants  in  this  case,  are  securities,  in  a  bond  for  the  re-delivery  of 
property,  seized  in  execution,  at  the  suit  of  the  plaintiff,  against  James  Orr.  Af- 
ter the  execution  of  the  bond  no  second  execution  was  sued  out  within  six  months 
ancl  no  tender  was  made  by  the  defendants,  or  by  Orr,  to  perform  the  condition 
of  the  bond.  The  question  to  be  decided  is,  whether  the  condition  of  the 
bond  is  forfeited  under  these  circumstances. 

^y  the  12th  section  of  the  act  of  Feb.  24,  1820,  it  is  provided,  inter  alia, 
"that  it  shall  be  lawful  for  such  officer  to  deliver  such  article  or  articles  to  the 
judgment  debtor,  upon  his  giving  bond,  with  two  securities,  to  the  satisfaction  of 
the  officer,  that  he  will  deliver  said  article  or  articles  to  the  officer  having  in  his 
hands  the  execution  upon  the  same  judgment,  within  six  months  thereafter,  which 
bond  shall  be  made  payable  to  the  other  party  to  the  execution,  and  shall  be  re- 
turned with  the  execution,  to  the  court  or  justice  of  the  peace  from  which  the 
same  issued. ' 

The  case  tunft  upon  the  construction  to  be  given  to  this  execution.  It  is  con- 
tended  for  the  defendant,  that  the  words  "to  the  officer  having  in  his  hands  the  «c. 
ecuiion,^^  must  refer  to  the  time,  when  the  obligor  is  to  re-deliver  the  property, 
and  that  therefore  the  execution  creditor,  if  he  mean  to  resort  to  the  bond,  must 
sue  out,  and  place  in  the  hands  of  an  officer,  a  second  execution,  before  the  ex- 
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piratioa  of  the  six  months.    If  he  omit  this,  he  preyenti  the  performance  of  the 
eoodition  by  his  own  act,  and  the  bond  is  discharged. 

We  do  not  think  that  the  law  can  correctly  receire  this  mterpretation.  It 
was  undoubtedly  the  intention  of  the  Legislature  to  give  the  debtor  a  stay  of  ex* 
ecution,  for  six  months,  if  his  .property  would  not  sell  for  one  half  its  appraised 
▼alue,  and  it  is  our  duty,  if  possible,  to  give  the  law  such  construction,  as  shall 
give  efiect  to  this  intention. 

The  phraseology  of  the  act  is  very  loose  and  indefinite,  **wilhin  six  manihs*^ 
n,^  terms  of  uncommonly  general  import.  But  there  can  be  no  question  that 
he,  who  is  bound  by  a  conditicm,  to  do  an  act  tcithin  sixtnonthSf  has  the  whole 
period  of  six  months  to  perform  it  in,  and  cannot  be  called  upon,  by  the  other 
party,  to  perform  it  before  the  last  day.  It  would  be  a  violation  of  just  princi- 
ples to  read  the  provision  so  as  to  6onnect  the  words  "witkin  six  numihs^*  with  the 
fact,  of  the  officer  having  in  his  hands  an  execution,  and  thus  enable  the  plain* 
tifif,  by  suing  out  a  new  execution,  to  enforce  a  performance  of  the  condition 
within  six  days,  instead  of  six  months. 

The  principal  difficulty  is  to  determine  the  true  meaning  of  the  words  *^ihe 
ofieer  having  in  his  hands  the  execution  upon  the  samejudgment*^^  The  present 
participle  *^having^*  may  refer  to  the  period  of  time  when  the  bond  is  taken;  it 
may  also  refer  to  the  period  when  the  bond  is  to  be  performed.  The  first  is  its 
most  natural  interpretation.  The  officer  now  having  the  execution  upon  the 
judgment,  is  the  plainest  reading.  If  it  referred  to  the  future,  its  proper  reading 
would  be  the  officer  who  shall  have  an  execution.  The  most  obvious  sense  of 
the  language  of  the  act,  is  in  accordance  with  its  int^tion. 

Wh^i  the  officer  having  the  execution  made  the  levy,  he  acquired  a  special 
property  in  the  chatties  levied  upon,  he  became  entitled  to  the  possession,  and 
could  sell  them  without  an  execution,  if  they  were  not  sold  in  the  first  instance, 
for  want  of  bidders.  The  special  property  of  the  officer  excluded  all  other 
claims  upon  the  property,  of  subsequent  date. 

Was  his  special  property  divested  by  the  re-delivery  of  the  goods  to  the 
plaintiffi  and  receiving  a  bond  ?  We  are  of  opinion  that  it  was  not.  '  The  bond 
was  in  the  nature  of  a  security,  that  the  property  should  be  safely  kept,  and  re« 
turned  to  the  officer  when  the  time  of  keeping  it  expired.  But  the  special  prop 
erty  of  the  officer  remained,  until  the  condition  of  the  bond  was  broken.  Up 
to  that  period  the  possession  of  the  judgment  debtor,  was  the  possession  of  the 
officer.  Before  the  forfeiture  of  the  condition,  no  other  execution  could  be  lev* 
led  upon  the  property.  This  construction  is  consistent  with  principle,  and  for 
the  security  and  ease  of  the  debtor.  It  enabled  him  to  obtain  security,  because 
the  re-delivery  of  the  property  to  him  did  not  expose  it  to  the  grasp  of  another 
creditor. 

The  forthcoming  bond,  in  Virginia,  is  of  the  same  character  with  the  bond  to 
re-deliver  in  this  case.  And  it  has  been  settled  in  that  state,  after  great  consid- 
eration, by  two  judges  to  one,  that  the  re-delivery  of  property  taken  in  execution, 
to  the  defendant,  upon  giving  a  forthcoming  bond,  does  not  divest  the  right  ef 
property  frcm  the  sheriff,  and  that  the  security  has  a  right  to  deliver  the  identi- 
cal property,  to  save  the  condition  of  his  bond.     (Lusk  vs.  'Ramsay^  3  Mun, 
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If  then  Uie  special  property  in  the  goods,  in  this  case,  vested  in  the  shcrifi*, 
upon  the  levy,  and  remained  in  him  while  the  condition  of  the  bond  was  unbro- 
ken, it  is  a  necessary  consequence,  that  the  condition  only  could  be  saved  by  a 
redelivery,  or  an  offer  to  re-deliver  to  him,  or  his  legal  representatives,  at  the 
time  stipulated  in  the  bond,  which  at  the  option  of  the  defendants,  might  be  the 
last  day  of  the  six  months.  The  plaintiff  could  not  sue  out  a  new  execution, 
for  the  levy  was  quoad  a  satisfaction.  This  interpretation,  a  majority  of  the 
court  are  of  opinion,  gives  force  and  effect  to  the  intention  of  the  legislature;  is 
consisteot  with  the  literal  meaning  of  the  language  employed,  and  harmonizes 
with  established  principles.     Judgment  for  the  plaintiff. 

Judga  Burnet  dissented. 


DOE  EX  DEM.  WILKINSONS  v.  FLEMING. 

Tenants  in  common  may  make  a  joint  demise  in  ejectment. 
This  cause  was  reserved  in  Butler  county.  It  was  an  action  of  ejectment,  in 
which  the  declaration  contained  a  single  demise.  The  Jessors  of  tlie  plaintiff 
were  six  in  number.  They  deduced  title  under  the  will  of  John  Wilkinson,  tl^eir 
f'tther,  who  devised  his  lands  to  his  seven  children,  as  joint  devksots.  One  of 
liui  devisees  had  conveyed  his  share  to  a  co-devisee,  one  of  the  lessors  of  the 
plaintiff. 

The  plaintiff  having  exhibited  his  title,  as  above  stated,  the  defendant's  coun- 
sel moved  for  a  non-.suit,  upon  the  ground  that  the  title  exhibited,  showed  that 
the  lo'sors  of  the  plaintiffs  were  tenants  in  common,  who  could  not  make  a  joint 
demise.  This  motion  was  sustained  by  the  court,  and  the  plaintiff  became  non- 
suit. Thf"  question,  whether  the  non-suit  was  correctly  ordered,  was,  by  agree- 
meat,  reserved  for  decision  at  Columbus.  If  the  decision  was  correct,  judgment 
of  non-suit  to  be  entered.  If  otherwise,  the  non-suit  to  be  set  aside,  and  a  new 
trial  awarded. 

Jliggin^y  for  the  plaintiff. 
By  the  Court. 

In  the  case  of  the  Lessee  of  Massie*s  Heirs  r.  Long  and  others,  decided  at  this 
term,  the  court  have  settled,  that  under  our  statute,  tenants  in  common  may 
make  a  joint  demise.     That  decision  is  decisive  of  this  case. 

The  non-suit  must  be  set  aside,  and  a  new  trial  directed. 


STARLING  V.  BUTTLES. 

Where  a  surety,  under  the  statute,  givci  notice  to  the  creditor  to  commence  suit,  it  is  no  compli- 
ancH  \\'\ih  the  statute,  to  sue  the  surely  dlooc. 

This  was  an  action  upon  a  promissory  note,  and  was  adjourned  from  Frank- 
lin county. 

The  declaration  was  upon  a  promissory  note,  executed  by  Eli  Adams,  J.  B. 
Gardiner,  and  Joel  Buttles;  and  it  appeared  on  the  face  of  the  note,  that  Ad* 
amt  and  Gardiner  were  principals,  and  Buttles  a  security. 
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The  defendant  pleaded  thai  he  was  a  security  only,  and  the  other  two  {Arties 
principals;  that  before  the  commencement  of  the  suit  against  himself,  he  gave 
notice,  in  writing,  to  the  payee  of  the  note,  and  requested  him  to  commenco  soil 
against  the  principals,  agreeably  to  the  provisions  of  the  act,  fol*  the  relief  of 
sureties  and  bail,  in  certain  cases,  but  that  the  payee  wholly  neglected  to  com- 
mence such  suit. 

To  this  plea,  the  plaintiff  replied,  that  within  a  reasonable  time  after  receiving 
such  written  notice,  the  plaintiff  commenced  the  present  suit  against  the  defend- 
ant, and  has  proceeded  with  due  diligence.  To  this  replication  the  defendant 
demurred. 

WUcox^  for  the  defendant. 

By  the  Coubt. 

The  act  for  the  relief  of  sureties  and  bail,  in  certain  cases,  provides,  that  in 
cases  where  the  princij)al  debtor  is  likely  to  become  insolvent,  or  remove  from 
the  county  or  state,  without  discharging  the  debt,  the  security  may  give  the 
holder  of  the  obligation  notice,  in  writing,  forthwith  to  put  the  obligation  in  suit. 
And  if  the  holder  do  not,  in  a  reasonable  time  after  such  notice,  commence  a 
suit  and  proceed  diligently  to  judgment  and  execution,  he  shall  forfeit  his  right 
to  demand  the  money  of  the  surety. 

The  object  of  this  act  is  plainly  to  enable  sureties,  to  compel  a  creditor,  where 
his  debt  is  due,  to  pursue  the  principal  debtor  by  a  suit,  or  exonerate  the  surety. 
It  was  intended  to  relieve  sureties  where  the  creditor  felt  safe  in  th*  responsibiU 
ity  of  the  surety,  and  took  no  steps  to  collect  his  debt,  and  it  contemplates  ex. 
tending  this  relief,  in  a  different  form,  from  that  of  compelling  the  surety  to  pay 
the  debt  himself,  and  thus  become  the  creditor,  and  bring  suit.  If,  upon  re- 
ceiving the  notice,  it  would  be  sufficient  to  sue  the  surety  afone,  the  object  of 
llie  law  would  be  evaded  :  indeed,  its  provisions  would  be  converted  into  insult. 
ing  mockery.  Upon  receiving  the  notice,  the  creditor  is  bound  to  bring  suit 
against  all  the  parties,  and  pursue  them  all  to  judgment.  He  need  not  pursue 
the  principal  separately.  But  a  separate  suit  against  the  surety,  without  any 
suit  against  the  principal,  is  not  a  compliance  with  either  the  letter  or  spirit  of 
the  law. 

The  demurrer  is  well  taken,  and  must  bo  sustained. 


LESSEE  OF  DAWSON  v.  PORTED* 

A  deed  from  ihe  lessor  of  the  plaintiff,  made  afier  the  suit  is  brought,  is  ioadmiitible  locUfeM  thi 
plaintiff's  recovery  in  ejectmcot. 

This  case  came  before  the  court,  upon  a  motion  for  a  new  trial,  adjouxHed 
from  the  supreme  court  of  Clermont  county.  The  case  was  this :  in  an  action 
of  ejectment,  the  plaintiff  gave  in  evidence,  a  patei^t,  for  the  land  in  dispute,  to 
his  lessor.  The  defendant  then  gave  in  evidence,  a  deed  for  the  same  premises, 
from  plaintiff's  lessor  to  James  llobb  and  otiiers,  dated  after  the  commencement 
of  this  suit,  and  after  the  consent  rule  had  been  made,  and  the  i«suo  joined. 


n%  SERGEANT  r.  STEINBERGER,  ET  AL. 

The  plaintiff  objected  to  the  admiasion  of  this  deed;  but  the  court  overruled 
his  objection,  and  a  verdict  was  given  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  on  the  ground  of  mistake  in  the  law,  in  admitti^  the  deed  ofier- 
ed  by  defendant. 

T.  Morris,  in  support  of  the  motion.  (Cited  2  WheaL  328. 1  Marshal,  166 
Adams  EjecU  81.) 

By  the  Court. 

The  authorities  cited,  are  conclusive  that  the  court  erred  in  rec^ving  the 
deed  offered  by  the  defendant.    There  must  be  a  new  trial. 


SERGEANT  o.  STEINBERGER,  £T  AL. 

ESftaUs  in  joint  tenaocy  have  no  existenca  in  the  the  State  of  Ohio. 
A  devise  to  husband  and  wife  and  their  heirs  is  a  tenancy  in  common. 

This  was  a  writ  of  error,  brought  to  reverse  a  decree  in  Chancery,  dismissing 
the  complainants'  bill,  and  was  adjourned  for  decisicm  from  Pike  county. 

The  bill  was  filed  to  obtain  partition  of  certain  lands,  (Mxe-fif^h  of  which  the 
complainants  claimed  in  right  of  Mrs.  Sergeant,  as  heir  at  law  to  her  mother. 

The  bill  charged  that  D.  McNeil,  by  his  last  will  and  testament,  dated  June 
17, 1806,  made  the  following  devise:  "I  give  and  bequeath  unto  my  daughter 
Sarah,  and  unto  her  husband,  Charles  Steinberger,  ^d  their  heirs  and  assigns 
forever,  three  hundred  acres  of  land,"  &c.  That  Steinberger  and  wife  took 
possession  of  the  land.  That  Mrs.  Steinberger  died  before  her  husband,  leav- 
ing five  children,  of  whom  the  complainant,  Mra.  Sergeant,  was  one.  That 
Charles  Stinberger,  after  the  death  of  his  wife,  made  his  will,  and  devised  the 
lands  in  question  to  the  defendants,  his  three  sons.  The  defendants  demurred. 
The  court  of  Comon  Pleas  sustained  the  demurrer,  and  dismissed  the  bill. 


ing,  for  the  defendants.     Bond,  contra. 
By  the  Court. 

It  has  more  than  once  been  decided  by  the  Supreme  Court,  on  the  circuit, 
that  estdtes  in  joint  tenancy  do  not  exist  under  the  laws  of  Ohio.  The  reasons 
which  gave  rise  to  this  description  of  estate,  in  England,  never  existed  with  us. 
The  jus  accrescendi  is  not  founded  in  principles  of  natural  justice,  nor  in 
any  reason  of  policy  applicable  to  our  society  or  institutions.  But  on  the  con- 
trary, it  is  adverse  to  the  understandings,  habits,  and  feelings  of  the  people. 

We  have  fto  statute  recognizing  the  existence  of  any  such  principle  as  the 
right  of  survivorship.  But  we  have  various  statutory  provisions  inconaiBkent 
with  iu  The  laws  passed,  both  during  the  territorial  government  and  since,  au- 
thorize joint  tenants,  tenants  in  common,  and  co-parceners,  and,  in  some  cases, 
the  executors,  administrators,  or  guardians  of  such  persons,  to  demand  and  have 
partition.  It  is  from  this,  evident  that  the  legislature  have  treated  a  joint  ten- 
aney  as  a  tenancy  in  eommon. 


It  is  weU  settM»  that  the  joint  tensncy  of  knsteid  aad  wift  Twies  in  many 
l^rinciplOB  firom  other  joint  tenancies.  The  estate  could  not  be  soTered,  which 
fesultody  most  probably,  firooi  the  fad,  that  the  wife  could  dojio  act  se{>arate 
fVom  her  husband.  The  conviction  of  one  of  the  parties  of  treason,  did  not 
work  a  forfeiture  of  the  other's  right.  And  this  was,  we  may  fairly  infer,  a 
principle  introdaesd  to  Isssen  the  uamber  of  forfeitures,  which  were  always 
odious*  But  the  right  of  surrivorship  was  the  same,  as  in  other  cases  of  joint 
tenancy,  and  in  the  case  of  husband  and  wife,  is  as  much  at  variance  with  our 
laws  and  usages^  as  in  the  common  case.  Upon  the  death  of  Mrs*  Steinberger, 
her  undivided  half  of  the  land  devised,  descended  to  her  Ghil^aa^  who  became 
tenants  in  common  with  their  father*  The  complainants  show  a  good  title  to 
one»fifth  of  their  mother's  part,  constituting  one-tenth  of  the  whole  tract,  and 
appear  to  be  entitled  to  have  that  tenth  set  off  to  them. 

The  decree  of  the  court  of  Common  Fleas  is  reversed^  and  the  cause  sent 
back  to  be  further  proceeded  in. 


^^.«MtaiMMM»MM»MMM.MM 


LESSEE  OF  McCULLOCK  v.  A  TEN. 

Where  a  deed  caI's  lor  m  eoner  standing  on  tin  bank  of  a  creek  **tlience  down  said  creek  with 
the  aneandew  tbeieaf"  Uie  bonadaiy  is  the  water  edge  at  low  water  iTiark. 

This  case  came  before  the  court  upon  a  motion  for  a  new  trial,  and  was  re- 
served by  the  Supreme  Court  of  JefFerson  county. 

Up(xi  the  trial,  deeds  were  given  in  evidence,  from  Emons  the  patentee  to 
Smalley,  from  Smalley  to  Bnrson,  and  from  Burson  to  MHIlallock.  Each  of 
these  deeds  contained  the  following  description  of  the  boundary  which  was  in 
dispute,  **heginning  at  a  white  oaky  an  the  south  east  bank  of  YeHotD-creekj  thence 
down  said  creek  with  the  seteral  meanders  thereof y  207  perches  to  a  post  on  the 
pointy  at  the  mouth  of  Hollow  Rocky  upper  side.*^ 

The  defendant  gave  in  evidence  a  deed  from  Emons  to  Nessly  for  a  part  of 
the  same  Isection  of  land,  of  prior  date  to  that  of  Smalley.  This  deed  conveyed 
to  Nessly,  land  ^'to  the  north  bank  of  Big  Yellow  creek,  thence  up  said  creek,^ 
d^.  contained  a  covenant  to  allow  Nessly  to  raise  a  dam  on  said  creek  ten  feet 
hig^,  for  water  works,  acknowledging  satisfaction  for  all  damages  done  to  the 
residue  of  the  section. 

Also  a  deed  from  Emons  to  Aten  subsequent  to  that  of  Smalley,  under  which 
the  lessor  of  the  plaintiff  claimed,  in  which  the  line  in  controversy  was  thus  des- 
cribed  **to  land  ^  property  of  Bursony  thence  up  Yellow-  creeky  the  several  coarsu 
and  distances  ihereqfy  to  a  marked  white  oaky  comer  of  said'Burson^s  landy  thence 
across  YeUow-creekJ*    Excepting  to  Nessly  the  right  to  back  water,  dsc. 

The  white  oak  called  for  by  both  deeds  was  found  on  the  ground,  about  four 
rods  from  the  channel  of  the  creek,  and  about  one  rod  from  the  top  of  the  bank. 

There  was  a  salt  well  on  the  beaeh,  below  the  break  of  the  bank,  but  not 
withhi  the  water  channel,  and  this  was  the  matter  in  dispute.  The  defendant 
Aten  was  in  possession  of  the  well. 

The  defendant  offered  evidence  to  prove  that  at  the  time  of  the  sale  from  £m« 
•ns  to  Smalley,  it  was  understood  that  the  line  was  to  run  at  the  top  of  the 
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bank,  or  along  the  beach  and  slope  of  the  bank.  But  the  court  rejected  the 
evidence  and  instructed  the  jury  that  according  to  the  calls  of  the  deed,  the 
plaintiff  had  a  j-ight  to  recover  to  low  water  mark  on  the  creek  as  a  commoQ 
boundary.     Verdict  for  the  plaintitf  and  a  motion  for  a  new  trial. 

J.  C.  Wright^  in  support  of  the  motion.    Doddridge^  contra* 
By  the  CousT. 

The  single  question  to  be  decided,  in  this  case,  is,  what  boundary  is  described 
by  the  terms  "down  the  creek  with  the  sevaral  meanders  thereof?"  And  we  think 
it  perfectly  clear  that  these  terms  describe  the  water  in  the  bed  of  the  creek, 
and  not  the  top  of  the  bank.  This,  we  understand,  to  be  a  settled  rule,  wher- 
ever the  stream  is  made  the  boundary.  It  is  the  water,  and  not  the  bank  of  its 
channel  that  is  referred  to.  The  state  is  bounded  by  the  Ohio  river:  but  it 
can  scarcely  be  supposed  that  the  beach,  below  the  break  of  the  bank,  is  not 
within  her  jurisdiction*  In  the  case  of  Handly*8  Lessee  o.  Anthony^  (5  Wheat, 
374)  this  doctrine  is  distinctly  recognized  by*  the  Supreme  Ci)urt  of  the  Um'ted 
States,  as  being  a  rule  of  boundary.  And  it  is  one  to  which  this  court  have 
always  adhered. 

An  attempt  is  made  to  distinguish  this  case  from  the  general  application  of 
the  rule,  upon  its  particular  circumstances.  The  boundaries  described  as  cor- 
ners, are  found  on  the  bank,  at  a  considerable  distance  from  the  water's  edge. 
And  it  is  maintained  that  by  these  comers  the  grantee  must  be  concluded. — 
This  position  involves  the  consequence  that  corner  trees  always  stand  in  the 
mathematical  line,  which  technically  is  the  boundary. 

But  this  is  not  the  fact,  either  with  respect  to  corner  or  line  trees.  It  is  not 
unfrequent  that  both  stand  a  greater  or  less  distance  from  the  actual  line.  The 
nearest  and  most  permanent  trees  are  usually  marked.  A  tree  marked  as  a 
corner,  upon  the  bank  of  >a  stream,  never  can  stand,  upon  the  water  line,  at  low 
water  mark.  And  where  the  call  is  for  the  meanders  of  the  stream,  the  comer 
19  not  supposed  to  be  exactly  in  the  line. 

The  fact  that  the  marked  corner,  called  for,  stands  four  rods  from  the  water, 
does  not  create  any  ambiguity  in  the  terms  ^^down  the  creek  with  the  several 
meanders  thereof."  They  import  the  water  edge,  at  low  water,  which  is  a  de- 
cided natural  boundary,  and  must  control  a  call  for  comer  trees,  or  stakes  upon 
the  bank. 

There  is  nothing  in  the  various  deeds  inconsistent  with  this  interpretation. — 
Emons  did  not  grant  the  creek  to  Smalley,  but  the  land  south  of  it.  He  did 
grant  it  to  Aten,  and  made  Smalley's  line  the  boundary  of  the  grant  to  Aten, 
and  his  repetition  of  the  calls,  in  Smalley's  deed,  cannot  change  their  legal  im- 
port. Nor  does  such  repetition  evidence  any  intention  to  do  so,  or  to  confuie 
Smalley's  grant  to  the  top  of  the  bank.  When  we  decide  that  the  plaintiff's 
boundary  is  the  water,  and  not  the  bank,  we  impugn  none  of  the  principles  laid 
down  by  Judge  Washington  in  the  case  of  Wright  and  HiU^  so  strongly  relied 
upon  by  the  plaintiff.  New  trial  refused,  and  judgment  for  plaintiff,  on  the 
yerdict. 
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DORFLINGER  v.  COIL. 

Equity  will  iiol  grant  a  new  irinl  where  tiie  pirty  seeking  it  has  b»^eii  guilty  of  ii'^gltct . 

This  cause  was  adjourned  from  the  Supreme  Court  of  Ross  county.  It  was  a 
bill  in  chancery,  praying  that  a  new  trial  might  be  granted  at  law. 

The  bill  charged  that  the  respondent  brought  an  action  of  covenant  against 
comp't.  in  the  court  of  Common  Pleas  of  Ross  county.  That  after  the  service  of 
process,  he  was  informed  by  the  clerk  of  the  court,  that  no  security  for  costs 
was  given,  and  that  there  could  be  no  trial  upon  that  account.  In  consequence 
of  which  information,  he  did  not  attend  to  make  defence.  That  judgment  pass- 
ed against  him  in  the  court  of  common  pleas  by  default,  of  which  he  obtained  in- 
formation, and  took  and  perfected  an  appeal  to  the  supreme  court.  That  he  em- 
ployed judge  Thompson  to  defend  it,  who  advised  him  there  could  be  no  trial  at 
the  ffrst  term  of  the  supreme  court.  Reposing  upon  this  advice,  he  did  not  at- 
tend the  court ;  and  judge  Thompson,  his  counsel,  was  absent  at  the  sitting  of  the 
supreme  court,  in  his  place,  as  a  member  of  congress,  at  Wash.ington.  That 
judgment,  by  default,  was  rendered  against  him  m  the  supreme  court,  of  which 
he  knew  nothing  until  served  with  an  execution.  He  also  charges  a  full  and 
complete  performance  of  the  contract,  upon  which  the  suit  is  brought,  which  he 
could  establish  by  proof,  if  a  new  trial  were  granted.  He  prays  a  new  trial. 
The  respondent  demurred,  and  the  cause  was  heard  upon  the  bill  and  demurrer. 

Sill  and  Leonard^  for  defendant.     Band^  contra. 
By  the  Coubt. 

The  bill  makes  no  case  of  either  surprise  or  mistake ;  but  only  a  case  of  neg. 
ligence.  Had  the  defendant  attended  the  sitting  of  the  court,  and  paid  proper 
attention  to  his  business,  a  judgment  by  default  could  not  have  passed  against 
him.  It  is  no  sufficient  apology  for  abandoning  all  attention  to  a  suit  in  court, 
that  counsel  informed  the  party  it  could  not  be  tried  at  the  first  term.  Howev- 
er great  the  hardship,  a  court  of  equity  never  relieves  in  a  case  of  this  charac- 
ter. 

The  demurrer  must  be  sustained,  and  the  bill  dismissed. 


SMITH  V.  THE  COMMISSIONERS  OF  LICKING  COUNTY. 

In  an  action  on  a  sheriff's' bond,  the  judgment  must  be  for  the  debt,  with  leave  to  take  outcxe- 
eutiun  for  the  damages.     A  judgment  for  damages  only  is  erroneous. 

This  was  a  writ  of  error  to  the  judgment,  of  the  court  of  Common  Pleas,  in 
Licking  county,  adjourned  here,  for  decision  by  the  Supreme  Court  sittmg  in 
that  county. 

The  suit  was  brought  by  the  commissioners  against  the  administrators  of  Smith, 
who  was  security  upon  a  sheriff's  official  bond.    The  defendaut  pleaded  non  est 
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factum^  upon  which  issue  was  joined,  and  also  a  special  plea,  to  which  there 
was  a  demurrer.  The  Common  Pleas  sustained  the  demurrer.  And  upon  the 
plea  of  fum  M  factum  the  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  sustained  by  the  person  for  whose  use  the  suit  was  brought,  Judgment 
was  entered  ior  these  damages  only,  and  not  tor  the  debt,  to  have  execution  for 
the  damages. 

The  case  was  argued  at  large,  upon  the  question  presented  by  the  plea  and 
demurrer,  as  well  as  upoo  the  form  of  entering  the  judgment. 

Irwiny  for  plaintiff  in  error.     Ewingy  for  defendants  in  error. 

By  ike  Coust« 

There  is  a  difference  of  opinion  among  the  judges,  as  to  the  validity  of  the 
plea.  But  as  they  are  unanimous  in  the  opinion,  that  the  ju^gmeot  was  errone- 
ously entered,  they  do  not  decide  upon  the  other  matters.  The  statutory  provis- 
ion, in  cases  like  this,  is  express,  that  the  plaintiff  shall  ^'recover  judgment  for 
the  amount  of  the  bond,  on  which  judgment  an  execution  may  issue  £)r  such 
sum,  as  it  may  be  ascertained,  will  be  sufficient  to  indemnify  the  person  so  su« 
ing."  The  judgment  in  the  case  before  us,  does  not  conform  with  this  provis* 
ion-  It  is  therefore  erroneous,  and  must  be  reversed^  The  court  award  a  ve^ 
fure  de  novOf  and  remand  the  cause  to  the  court  of  Common  Pleas  of  Licking 
county,  with  leave  to  the  parties  to  amend  their  pleadings. 


LOINES  ET  AL  v.  PHILIPS. 

The  original  application  of  an  insolvent  debtor  is  ex  parte. 

When  an  application  of  an  insolvent  debtor  is  dismissed  upon  hearing,  on  the  ground  that  he  wae 
not  two  years  a  resident,  the  sureties  are  liable. 

This  WAS  an  aelionof  debt  upoaaboad  executed  by  the  defendant  as  securi- 
ty for  Stephen  Loinea,  ufion  his  application  for  the  benefit  of  the  act  for  the  relief 
of  tjuolveai  dehtofa. 

The  declaration  set  out  the  b<md,  tiie  conditicM^  of  whidi  was  ^lat  the  afpli*- 
cast  Stephen  Loines  ^'sliould  faithfully  assign  all  his  property  for  the  benefit  of 
his  creditors  to  such  Trustee  as  the  court  may  appoint.''  The  defendant  fiead. 
ed  seven  pleas,  some  of  which  were  demurred  to,  and  to  others  there  were  repli* 
cation  and  rejoinders,  and  demurrers  again,  presenting  all  the  complexity  and 
nicety  of  special  pleading.  The  state  of  facts  upoA  which  the  judgment  of  the 
court  was  required,  is  as  follows.  Stephen  Loines  being  arrested  upon  mesne 
process^  in  October,  1639,  applied  to  the  court  of  Common  Pleas  of  Ross  coun- 
ty,  then  in  session,  for  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors.  The 
usual  order  was  made  that  it  appearing  to  the  court,  that  the  applicant  had  been 
two  years  a  resident  of  the  state,  he  should  be  discharged  out  of  custody  upon 
giving  a  bond  with  security  to  assign  his  property  to  such  Trustee  as  the  court 
might  appoint,  upon  the  final  hearing.  The  defendant  with  the  applicant  exe- 
cuted the  bond  in  question,  and  the  applicant  was  discharged  out  of  custody^ 

The  vegular  notice  was  given,  and  at  the  next  term  the  applicant  appeared  in 
aouft,aiid  applied  to  have  a  Trustee  appointed,  that  he  might  make  the  assign- 
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ment  of  his  property,  in  compliance  wiih  the  condition  of  his  bond.  The  plain 
tifib  in  the  actiou  also  appeared,  and  objected  to  the  appointment  of  the  trustee, 
upon  the  groond  that  the  applicant  had  not,  in  fact,  been  two  years  in  the  state, 
and,  therefore,  was  not  entitled  to  the  benefit  of  the  act  for  the  relief  of  insolvent 
debtors.  This  fact  being  mcule  out  to  the  satisfaction  of  the  court,  they  refused 
to  appoint  the  trustee,  and  made  an  order  dismissing  the  petition.  The  question 
was,  whether  upon  this  state  of  facts,  the  plaintiffs  were  entitled  to  recoyer. 

DougJcLSy  Brush  and  Fitzgerald^  for  the  defendants.     Leonard^  contra. 
/ 

By  the  Couht. 

The  application  of  a  debtor  in  custody,  under  the  act  for  the  relief  of  insolv- 
ent debtors;  in  1622,  when  Ihis  bond  was  taken,  was  altogether  exparte.  It  was 
only  aAer  the  petition  was  filed,  the  order  made,  and  the  bond  taken,  that  no- 
tice was  to  be  given  of  the  proceedings.  The  object  of  that  notice  was  to  bring 
in  the  parties  interested  to  contest  the  right  of  the  applicant  to  the  relief  sought. 
The  facts  assumed  in  the  first  order  cannot  therefore  conclude  any  body. 

The  bond  is  required  in  the  first  place,  for  the  security  of  the  plaintiff  in  the 
action,  that  he  shall  lose  nothing  by  discharging  the  defendant  out  of  custody  : 
tiie  security  of  all  the  debtor's  creditors  is  a  secondary  object.  The  applicant 
cannot  be  admitted  to  obtain  his  discharge  upon  false  grounds,  and  then  protect 
himself  upon  the  plea  of  ignorance.  The  power  of  the  court  to  appoint  a  trus- 
tee,  receive  his  assignment,  and  finally  discharge  him,  depended  upon  the  fact 
that  he  had  been  two  years  a  resident  of  the  state.  The  court  were  not  bound 
to  investigate  this  allegation  when  it  was  made.  But  it  was  the  right  of  those 
interested  to  make  this  investigation  when  they  came  in  under  the  notice.  Par- 
ties  were  then,  for  the  first  time,  properly  before  the  court,  to  litigate  the  appli- 
cant's right  to  a  discharge.  The  order  made,  upon  that  htigation,  is  the  first 
adjudication  between  the  parties,  and  it  is  the  first  proceeding  that  concludes 
them. 

The  opposition  made  by  the  plaintiffs  to  the  appointment  of  a  trustee,  and  the 
acceptance  of  the  assignment,  is  not  of  that  character  which  discharges  the  ob- 
ligation. No  act  of  a  plaintiff  pursuing  and  insisting  upon  his  legal  rights,  can 
be  attended  with  such  a  consequence.  It  is  an  illegal  and  a  mala  fide  interfe- 
rence on  the  part  of  the  plaintiff,  that  excuses  the  performance.  Here  the  plain- 
tif&  did  nothing  but  require  a  legal  decision  upon  facts  presented  to  the  court. 
And  tins  th«y  had  a  right  to  do  without  prejudice  to  any  matter  in  the  case. 

The  applicant  voluntarily  undertook  to  do  that  which  he  knew  the  law  did  not 
permit.  His  object  was  to  obtain  a  benefit  for  himself,  to  the  prejudice  of  an. 
other's  rights.  For  this  purpose,  he  imposed  upon  the  court  a  statement  of 
&ctB  that  did  not  exist.  The  truth  is  elicited,  and  the  applicant's  purpose  is 
defeated.  This  cannot  be  a  case  where  the  performance  of  the  undertaking 
may  be  excused. 

The  defendant,  Philips,  was  a  security  only,  and  it  is  insisted  that  he  shall 
not  be  prejudiced  by  an  error  or  mistake  of  the  court.  But  how  can  he  separate 
himself  from  the  applicant,  his  principal  ?  Rejoined  him  in  the  undertaking,  and 
must  stand  or  fall  with  him.  He  volunteered  his  aid  to  procure  the  applicant's 
discharge  from  custody,  at  the  suit  of  the  plaintiffs.     If  he  did  tlys  upon  a  fake 
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statement,  surely  he  to  whom  it  was  made,  and  upon  whom  it  operated  so  aa  to 
v:o'Juce  confidence,  ought  to  suffer,  not  the  plaintiff,  who  had  no  control  over 
the  Buhject,  who  legally  were  not  parties,  and  who  reposed  no  trust  whatever. 
'i  he  error  of  the  court  waa  induced  hy  the  applicant.  It  operated  to  his  advan- 
tage,  and  to  the  prejudice  of  the  plaintiffs.  The  security,  and  not  the  plaintifia, 
incurred  the  risk.  The  court  are  all  of  opinion  that  the  plaintiffs  are  entitledl 
to  recover. 

Judgment  for  the  plaintiffs,  and  the  cause  remanded  to  the  supreme  court  of 
Ross  county,  for  an  inquiry  of  damages. 


CONN  V.  DOYLE. 


A  writ  of  enor  and  guperscdeni  frobi  the  territorial  general  court  to  the  common  pleas,  staying 
procfledings  where  the  thcriff  ba«  a  vendi .  in  hit  hands,  and  jodginent  afiinr.e d,  a  procedendo  from 
Cha  general  court  to  the  iheriff,  authorising  him  lo  proceed  to  Eeil,  is  irregular;  and  a  sale  under  su^ 
procedendo  is  vojd. 

A  motion  was  made  in  the  supreme  court  for  Hamilton  county,  by  Charlea 
Vattier,  for  an  order  on  the  present  sheriff  of  Hamilton  county,  successor  of 
James  Smith,  a  former  sheriff,  to  make  the  applicant  a  deed  for  the  lot  No.  86, 
in  Oincinnati,  aHeged  to  have  been  sold  by  Smith,  as  sheriff,  upon  legal  proeess, 
to  Vattier.     The  fitctsof  the  case,  material  to  be  stated,  were  as  follows : 

At  February  term,  1801,  in  the  common  pleas  of  Hamilton  county,  James 
Conn  obtained  a  judgment  against  Thomas  Doyle  for  debt  and  costs,  50  dollars, 
78  cents.  0.  Vattier,  at  the  same  term,  also  obtained  a  judgment  against  Doyie 
for  debt  and  costs,  87  dollars,  62  cents.  On  the  11th  of  February,  1801,  a  writ 
of/,  fa,  et  Zee.  fa.  issued  on  each  judgment.  On  each  of  these  writs,  thesher- 
lU'  made  the  same  return,  that  he  had  levied  on  the  house  and  lot,  No.  86,  and 
icld  an  inquest,  which  appeared  in  the  schedule  annexed  to  the  return.  The 
inquest,  attached  to  each  writ,  found  the  yearly  issues  to  be  of  the  value  of  $13. 

On  the  13th  d  May,  1801,  a  writ  of  vendi.  issued  on  each  judgment,  upon 
which  the  sheriff  returned  ^'stayed  by  writ  of  tupersedeai  from  the  general 

court. '^ 

In  April,  1801,  writs  of  error  were  allowed  and  issued  in  both  cases,  andoa 
the  dOth  of  April,  writs  of  supersedeas  issued  to  the  sheriff,  commanding  him, 
that  if  final  process  of  cuiy  kind  was  in  his  hands,  or  should  come  into  his  hands, 
ill  the  causes  stated,  he  should  forbear,  and  aUogether  surcease  proceeding  there* 
on,  until  the  judgment  of  the  General  Court  should  be  signified  to  him. 

On  the  27th  March,  1802,  a  writ  of  procedendo  issued  from  the  General 
Court,  in  the  case  of  Conn  and  Doyle,  directed  to  the  sheriff,  reciting  the  issuing 
of  the  writ  of  supersedeas  and  the  writ  of  error,  and  the  affirmance  of  the  judg- 
ment, and  commanding  the  sheriff  as  follows:  "Therefore,  you  will  now  proceed 
to  do  execution  in  the  premises,  as  the  law  directs,  our  writ  of  supersedeas  afbre« 
^aid,  to  you  before  directed,  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing." Upon  this  writ  of  procedendOy  is  endorsed  the  amount  of  damages,  inter- 
est, and  costs,  in  the  Common  Pleas,  the  costs  in  the  General  Court,  and  iher- 
iff's  fees,  amounting  in  the  whole  to  95  dollars,  10  cents.  The  sheriff  has  also 
«Bd«rscd  upon  this  writ  as  follows:  "I  have  sold  the  property  within  referred  to, 
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b«ing  in  kut  No.  eighty  .six  in  Cincinnati,  to  Charles  Yattier^  for  ninety  dollars, 
and  have  made  the  money." 

It  was  proved  by  parol  testimony,  that  Yattier  purchased  the  lot  at  sheriff's 
sale,  and  that  the  sale  was  advertised  in  a  newspaper,  in  the  manner  prescrifavd 
by  law. 

The  question  arising  upon  these  facts,  was  reserved  for  decision  here. 

Caswell^  for  the  application.     Doddridge  and  HayneSf  against  it. 
By  the  Court. 

This  application  is  made  to  us,  npon  the  ground  that  the  writ  of  procedendo^ 
from  the  general  Court,  was  the  process  upon  which  the  sale  was  made,  and  thaA 
the  Supreme  Court  of  the  state,  now  represents  that  court. 

By  the  writ  of  affirmance,  upon  the  writ  of  error,  in  the  General  Court,  the 
judgment  of  the  Common  Pleas,  and  the  proceedings  under  it,  were  placed  in  tlM^ 
situation  in  which  they  stood,  when  the  writs  of  error  and  m^ereedeae  issued* 
*  The  party  was  at  liberty  to  sueout^  anew  writ  of  vendHumij  upon  whidi 
the  sheriff  could  proceed  as  he  would  have  done,  upon  the  writ  previously  siu 
perseded  in  his  hands.  The  procedendo^  if  it  were  well  directed  to  the  sheiiff, 
which  is  certainly  doubtful,  conferred  no  power  to  sell.  It  only  removed  ib% 
prohibition  interposed  by  the  writ  of  svpereedeae.  The  authority  to  sell  watf 
originally  given  by  the  process  of  the  Common  Pleas;  it  bad  been  suspended, 
but  was  not  taken  away  by  the  writs  of  error  and  e^pereed^as.  The  proceden^ 
do  restored  it,  but  did  nothing  more.  If  the  sale  was  reaHy  made  without  other 
process  than  the  procedendo^  it  was  made  without  authority.  A&  no  other  pro- 
cess issued  from  the  General  Court,  this  court,  now  representing  that  one,  can- 
not  make  the  order  asked  for.  They  have  no  jurisdiction  of  the  subjeet,  and 
the  application  must  be  overruled. 


SARCHET  V.  SARCHET. 


\yLen  upon  an  ecjuiiable  adjustment  of  partnership  tianfacUoos,  tWo  partiet,  ait  id  «|uit]r  eiadl- 
ion  01  a  thud  partner,  equity  will  set  off  such  credits  against  a  joint  debt  due  fiom  the  tame  P//q 
parties  to  the  third. 

This  case  was  adjourned  from  the  Supreme  Court  of  Guernsey  county.--** 
The  facts  material  to  understand  the  point,  decided  by  the  court,  were  as  fd- 
lows: 

In  May,  1809,  Peter  Sarchet,  whose  representatives  are  the  principal  defend- 
ants in  this  case,  with  John  and  Thomas  Sarchet,  the  complainants,  and  Thomas 
Knowles  purchased  a  lease  upon  the  Muskingum  Salt  Works.  Price  $5000. 
•1000  to  be  paid  in  hand,  and  1000  on  the  10th  of  June,  annually,  imtil  cbm. 
pleted. 

The  terms  upon  which  the  purchasers  agreed  to  carry  on  the  manufactory  of 
salt,  were,  that  they  were  to  bo  jointly  and  equally  interested. 

By  an  endorsement  on  the  article  dated,  June  12,  1809,  Knowles  sold  out  hia 
interest  Xb  P^er  Sarchet,  who  agreed  to  comply  with  the  article  in  Knewle's 
place. 
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The  three  Sarchets  proceeded  to  engage  in  manufacturing  salt,  and  in  the 
course  of  their  business,  before  1811,  Peter  Sarchet  sold  one  third  of  Knowles' 
interest,  purchased  by  him,  to  Thomas  Sarchet,  and  one  third  to  John  Sarchet. 
Knowlee  received  what  was  estimated  at  $1300  of  Peter.  Thomas  Sarchet 
paid  Peter  •433  33  cts.  one  third  of  that  sum,  and  John  Sarchet  agreed  to  pay 

the  same  amount. 

Upon  the  dissolution  of  the  salt  manufacturing  firm,  a  controversy  arose  be- 
tween John  and  Peter  Sarchet,  as  to  John's  indebtedness  to  Peter,  for  one  third 
of  Knowles'  share.  John  claimed  that  he  was  to  pay  for  it  out  of  the  profits  of 
making  salt;  that  no  profits  were  made  and  nothing  was  due.  Peter  claimed 
the  whole  sum,  9438  33  cts.  as  a  subsisting  debt.  Though  other  private  ac- 
counts existed,  and  although  the  partnership  affairs  were  unsettled,  this  seems 
to  have  been  the  only  item  of  dispute.  They  agreed  to  refer  it  to  men.  An 
arbitration  bond,  in  the  penalty  of  $500,  submitting  all  matters  in  dispute  be- 
tween the  parties,  was  drawn  up,  and  executed  by  John  and  Thomas  to  Peter, 
conditioned  that  John  should  abide  the  award.  The  arbitrators  proceeded  to 
make  an  award  embracing  all  subjects  of  controversy  between  the  parties,  and 
specifically  and  in  terms  including  matters  connected  with  the  partnerehip.  It 
ftlso  awarded  that  John  should  pay  Peter  8633  18-100  in  money. 

So  soon  as  this  award  was  delivered,  an  allegation  was  made  by  John  Sarchet 
that  it  was  founded  in  a  great  mistake.  Explanations  took  place  among  the 
arbitrators,  and  an  attempt  was  made  to  draw  them  to  a  re-consideration,  but  it 
did  not  succeed  because  Peter  was  not  to  be  found. 

Peter  Sarchet  left  the  country  in  1813,  and  is  since  dead,  insolvent.  Pend- 
ing the  litigation  upon  the  arbitration  bond,  Chandler  prosecuted  two  suits 
against  the  Sarchets  and  Knowles,  for  the  purchase  money,  upon  which  John 
and  Thomas  Sarchet  have  paid  the  amount  recovered,  being  $4076  65;  except 
$100  paid  by  Peter,  credited  on  the  first  judgment,  and  $500  paid  on  the  second 
by  Knowles  and  others,  which  was  carried  to  the  account  of  Peter  Sarchet, 
leaving$8476  65. 

The  object  of  the  bill  is  to  be  relieved  against  the  award  upon  the  ground  of 
mistake,  and  if  that  fail,  to  off-set,  against  the  judgment,  the  amount  paid  to 
Chandler  which  was  Peter's  part  of  the  original  purchase  money.  ^-j  - 

The  case  was  elaborately  argued  upon  all  the  grounds,  by  Goodenow  for  the 
defendants,  and  Culbertson  and  Hammond  for  the  complainants.  But  as  the 
court  confined  their  decision  altogether  to  the  question  of  off-set,  it  is  deemed 
unnecessary  to  report  the  arguments  on  the  other  points. 

GaodenoWy  for  defendants.     Culbertson  and  Ham»nond,  contra. 

By  the  CouKT. 

The  purchase  of  the  lease  of  the  salt  works,  by  the  three  Sarchets  and  Knowles, 
to  carry  on  salt  works,  constituted  them  partners.  When  Knowles  sold  out  to 
Peter  his  one-fourth,  and  Peter  sold  an  equal  proportion  of  that  fourth  to  Thorn- 
as  and  John  Sarchet,  the  three  Sarchets  became,  in  equity,  partners  in  the  salt 
works  property.  Peter  Sarchet  covenanted  ^^ith  Knowles  to  perform  to  Chand- 
ler, Knowles'  covenant  with  him,  and  Thomas  and  John  became  parties  to  this 
contract,  by  their  subsequent  agreement  with  Peter.     In  this  state  of  the  case 
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Tbomas  and  John  Sarchet,  when  they  p^d  the  whole  purchase  money  to  Chand. 
ler,  could  not  compel  Knowles  to  contribute  his  fourth  part,  because,  in  equity> 
Knowles  owed  nothing.  The  three  Sarchets  were  the  real  debtors.  Thomas 
and  John  owed  two-thirds,  and  Peter  one-third.  Peter  was,  therefore,*the  debtor 
to  Thomas  and  John,  for  all  the  money  they  paid  beyond  their  own  proportion 
of  that  contract. 

But  as  between  the  original  parties,  no  change  was  made  in  their  respective 
legal  rights.  The  three  Sarchets  and  Knowles  remained  bound  to  Chandler 
upon  their  covenant,  for  the  purchase  money;  and  the  new  arrangements  be. 
tween  Knowles  and  the  Sarchets  was  never  reduced  to  such  legal  forms  as' to 
create  new  legal  interests.  When  suit  was  prosecuted  against  Thcnnas  and 
John  Sarchet  by  Peter,  they  had  not  paid  the  amount  dne  to  Chandler,  and  had 
they  made  such  payment,  a  doubt  might  have  arisen  whether  it  could  have  been 
set-off  at  law,  because  it  was  only  by  a  resort  to  equity  that  the  true  state  of 
their  respective  interests  and  liabilities  could  be  determined  and  adjusted. 

If  there  were  no  doubt  due  from  Thomas  and  John  Sarchet  to  Peter,  and 
they  having  paid  the  whole  amount  due  to  Chandler,  sought  to  subject  Peter  to 
the  payment  of  his  proportion,  it  would  be  necessary  for  them  to  resort  to  eqiji. 
ty,  as  well  upon  account  of  the  partnership,  as  that  the  contract  with  Chandler^ 
upon  which  the  payment  was  made,  embraced  other  parties.  In  a  bill  to  account 
by  Thomas  and  John  against  Peter,  it  would  be  sufficient  to  mark  Peter  defen- 
dant, and  there  can  be  no  doubt  that  he  could  have  set  off  his  judgment  against 
Thomas  and  John.  This  view  of  the  situation  of  the  parties,  seems  to  demon- 
strate  the  property  of  allowing  the  set-off  now  claimed.  It  is  a  cause  of  mutual 
credits,  ^^due  to  and  from  the  same  persons  in  the  same  capacity,"  and  is  within 
the  principle  laid  down  in  Dale  v.  Cooky  4L  C.  R.  11,  relied  upon  by  the  res- 
pondents'counsel.  In  Quintzn^s  case,  (3  Ves,  348)  and  in  James  v.  Kynnier,  (5 
Ves,  108)  set-ofis  were  allowed  in  equity,  which,  it  was  admitted,  could  not  be 
made  at  law.  These,  it  is  true,  were  cases  of  a  bankruptcy  of  one  of  the  par- 
ties. But  in  Dale  v.  Cook,  Chancellor  Kent  correctly  remarks,  that  the  set-off 
cases  inr  bankiuptcy  "leave  the  general  rule  very  much  as  it  existed  before.'* 

Set-off  decreed — each  party  to  pay  his  own  costs. 


LESSEE  OF  WALSH  v.  RINGER. 

A  defendant  anested  upon  execution  for  a  fine,  may  sunender  land  in  diflcbarge  of  his  body. 
Xjand  thus  surrendered  may  be  sold  without  valuation.    ^^Sereaty  acres,  being  [and  lying  in  tke 
south  west  comer''  is  a  good  description,  and  the  land  will  lie  in  a  square. 

This  was  an  ejectment,  adjourned  from  the  Supreme  Court  of  Harrison  coun- 
ty, upon  a  case  agreed. 

Both  parties  deduced  title  under  James  G.  Ward.  The  history  of  the  claim 
of  each  is  as  follows: 

James  G.  Ward  owned  seventy  acres  of  land,  situate  on  the  west  side  of  the 
south-west  quarter  of  section  4,  township  12,  range  5,  beginning  at  the  south- 
west comer  of  the  section,  and  lying  in  an  oblong  square,  extending  north  160 
perches,  and  east  70  perches,  from  the  south-west  comer. 
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The  tiUe  of  the  lessor  of  the  plaintiff^ was  founded  upon  a  sheriff's  sale.  J.  G. 
Ward  was  convicted  of  an  assault  and  battery,  at  the  November  tenhi  1830,  of 
the  Common  Pleas  of  Harrison  county.  Upon  this  conviction,  an  execution 
issued  against  his  goods,  chattels,  lands,  tenements,  and  body,  for  the  fine  and 
costs,  amounting  to  about  thirty  dollars.  This  execution  was  dated  May  28, 
1821,  and  upon  it  the  sheriff  took  Ward  in  custody.  To  obtain  the  discfaarge 
of  his  body.  Ward  surrendered  to  the  sheriff  land,  described  in  the-retum  as 
fellows:  ^^Seventy  acres  of  Jand^  it  being  and  lymg  in  the  stnah-wesi  comer  of 
ike  aoiUfM/fest  quarter  of  section  14,  totcnskip  13,  range  by  rf  Ike  kind  sold  at  Sttu* 
M^mHe;^^  and  it  was  returned  not  sold  for  want  of  bidders.  A  vendi  was  issued 
to  sell  the  land,  and  afVer  a  succession  of  writs,  it  was  acAd  on  a  phsries  vefidt^ 
March,  1634,  without  valuation,  to  the  lessor  of  the  plaintiff,  for  thirty-one 
dollars  twenty-  five  cents.  The  sale  was  approved  by  the  court,  and  a  convey, 
anoe  made  by  the  sheriff  to  the  lessor  of  the  plaintiff,  dated  14th  April,  1834» 
in  which  deed  the  description  of  the  land  conforms  exactly  to  the  levy. 

The  defendant  claimed  under  a  deed  from  James  G.  Ward,  for  seventy  acres 
of  land,  despribed  by  metes  and  bounds— exactly  including  the  land  owned  by 
Ward-'^'datod  August  3&,  1821,  which  was  afler  the  surrender  to  the  sheriff  of 
the  same  land. 

Beebe,  for  the  defendant.     Goodenowy  contra. 
By  the  CouKT. 

We  entertain  no  doubt  but  that  upon  an  execution,  in  a  esse  like  that  agAinst 
Ward,  the  defendant,  if  arrested  may  surrender  land  to  the  Sheriff,  in  discbarge 
of  his  body*  This  surrender  the  Sheriff  may  accept,  and  when  accepted,  the 
effect  of  the  proceeding  is  the  same  as  that  of  a  levy.  It  is  a.  legal  appropria^ 
tion  of  the  land  to  satisfy  the  execution.  No  subsequent  disposiUon  of  it,  by 
the  defendant,  can  pass  a  title,  so  as  to  defeat  and  divest  the  interest  attached  by 
the  executicm  and  the  proceeding  on  it. 

We  think  too  that  judgments,  for  pecuniary  fines,  are  debts  due  the  state 
within  the  meaning  of  the  law,  authorizing,  in  such  cases,  the  sale  of  lands 
without  valuation,  and  that  lands  surrendered  to  obtain  a  discharge  of  the  body 
seized  in  execution,  are  to  be  sold  in  the  same  manner,  as  if  levied  upon  by  the 
sheriff  in  the  first  instance. 

The  description  of  the  land  is  in  general  terms.  Seventy  acres,  being  and 
lying  in  the  south  west  comer;  The  defendant  contends  that  this  description  is 
so  vague  and  uncertain  as,  for  that  reason,  to  be  void  and  inoperative.  On  the 
other  hand  the  plaintiff  contends,  it  is  a  good  description  to  convey  seventy 
acres  of  land,  commencing  in  the  south  west  corner,  and  extending  on  the  west 
liae,  to  the  north  west  comer,  in  an  oblong  square.  Neither  of  these  0(Mi8truQ<. 
tions  can  be  maintained. 

The  general  position  of  the  land  conveyed,  is  given  with  sufficient  certainty. 
It  is  in  the  south  west  corner.  According  to  the  rules  of  decision,  both  in  this 
state  and  in  Kentucky,  that  comer  is  a  base  point  from  which  two  sides  of  the 
IiomI  conveyed  shall  extend  an  equal  distance,  so  as  to  include  by  parallel  lines, 
the  quantity  conveyed.  From  this  point  the  section  lines  extend  north  and  east 
80  as  to  fix  the  boundary  west  and  south,  the  east  and  north  boundaries  only 
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are  to  be  established  by  construction,  and  the  rule  referred  to  gives  tbem  with 
sufficient  certainty. 

It  is  argued  for  the  lessor  of  the  plaintiff,  that  the  court,  performing  io  this 
case  the  functions  of  a  jury,  are  to  decide  not  only  the  construction  of  the  deed, 
but  the  intention  of  the  parties.  Where  there  is  no  ambiguity  in  the  descrip- 
tion,  the  eonstruction  of  the  terms  employed  is  matter  of  law,  independent  of 
the  intention  of  the  parties.  And  here,  upon  legal  principles,  there  is  no  ambi- 
guity. Had  the  description  been  "seventy  acres  on  the  west  side  of  the  quar. 
ter,^  tlie  whole  west  line  must  have  been  considered  the  west  line  of  the  tract, 
and  the  quantity  laid  out  in  an  oblong  square.  It  would  have  been  a  violation 
of  the  plain  legal  sense  of  the  terms  used,  to  lay  out  the  land  in  a  square,  at  ei* 
ther  comer,  upon  parol  proof  that  such  was  the  intention  of  the  parties.  So  in 
this  case,  no  proof  can  justify  us,  in  giving  an  interpretation,  by  which  terms, 
that  locate  the  land,  in  a  square  at  the  south-west  corner,  shdU  be  made 
to  locate  it  on  the  west  dide.  The  plaintiff  must  have  judgment  for  so  much  of 
the  land,  in  dispute,  as  may  be  included  by  a  line,  north  from  the  south-west 
comer,  such  a  distance,  that  the  parallel  line,  of  a  square  with  four  equal  sides 
will  inciude  seventy  acres. 


mmBSBamssmm 
THOMPSON  V.  YOUNG,  ET  At.. 

Where  the  charter  of  a  bank  is  extended  and  no  new  security  token  of  the  cashier,  the  securitioe 
uader  the  old  charter  are  not  liable  for  defalcations  under  the  new  charter. 

A  defendant  cannot  be  cendaded  by  an  adjudication  to  which  he  was  not  a  party . 

This  was  reserved  from  Muskingim  county.  It  was  ^  bill  in  Cbi^ncery  if> 
compel  contribution,  upon  the  jfbUowing  state  of  facts: 

Ia  the  year  1811,  the  bank  of  Muskingum  was  iacorporaled,  the  chMer  tp* 
oontinue  from  its  passage  until  the  lat  of  January,  1818.  The  oompnny  was 
duly  organized  under  this  charier,  and  D.  J.  Marple  appointed  .cashier-  Ifli^Ae 
Vanhoifiy  JeSrey  Price,  Samuel  Thompson,  and  John  M'Jntixe  e^^ecA^ed  with 
Mftrplfiy  as  securities,  a  bond  in  the  penalty  of  twenty  thousand  doUftrs.  A^d 
Mavple  pjroeeeded  to  disdiarge  the  duties  of  cashier. 

Before  the  1st  day  of  January,  1818,  the  legislature  passed  a  law,  ex* 
leading  the  charters  of  existing  incorporated  banks  until  the  1st  of  January, 
1843,  upon  certain  terms  and  conditions;  and  with  these  terms  and  copditioDS 
the  bank  of  Muskingum  complied,  and  Marple  was  continued  cashier,  without 
either  a  new  appointment  or  a  new  bond. 

In  1815,  M'Intire,  one  of  the  securities  died.  In  1819,  Marple  became  a 
defaulter  to  a  large  amont;  and  suit  was  commenced  against  Marple,  VanhorUy 
Price,  and  Thompson,  the  surviving  obligors,  and  judgment  obtained  against 
them  for  the  amount  of  the  defalcation.  At  the  trial,  no  evidence  was  given 
of  any  default  before  the  first  of  January,  1818.  Thompson,  the  complainant, 
having  paid  one-third  of  the  judgment,  brought  this  bill  against  the  devisees 
and  executors  of  M'Intire  for  contribution.  The  facts  were  presented  by  a 
plea,  to  which  the  complainants  excepted. 
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Crcddard,  for  defendants,  in  support  of  the  plea. 
By  the  CovitT. 

The  authorities  adduced  by  the  defendants  are  ccmclusiye  that  the  securities 
were  not  bound  for  any  defalcation  that  took  place  after  the  expiration  of  th< 
first  charter.  And  we  hold  them  to  be  in  accordance  with  the  soundest  princi- 
pies  of  justice. 

It  is  equally  clear,  that  the  defendants  cannot  be  concluded  by  an  adjudication 
in  a  case  where  they  were  not  parties.     The  bill  must  be  dismissed. 


WADDLE  ET  AL.  v.  BANK  UNITED  STATES. 

In  an  application  to  chanceiy  for  a  new  trial  at  law,  the  court  being  equally  divided  in  opinioii 
the  bill  was  dismitaed. 

This  case  was  reserred  for  decision  at  Columbun^  by  the  supreme  court  in 
Ross  county.  It  was  a  bill  in  chancery,  to  obtain  a  new  trial  at  law,  under  the 
following  circumstances : 

The  complainants  endorsed  a  note  for  M.  W.  which  was  discounted,  and  re- 
newed for  some  time,  at  the  office  of  discount  of  the  bank  of  the  United  States  at 
Chillicothe.  It  was  at  length  protested  for  non-payment,  and  suit  brought  against 
the  endorsers.     At  the  trial  of  that  suit,  the  bank  made  no  proof  of  demand  of 
the  drawer,  and  notice  of  non-payment  to  the  endorsers.     But  in  the  place  o£ 
this  proof,  gave  in  evidence  a  deed  of  trust  from  M.  W.,  made  for  the  security 
of  the  endorsers,  upon  a  tract  of  land,  equal  in  value  to  the  debt.     And  upon 
this  evidence,  the  bank  recovered  a  verdict  and  judgment  against  the  endorsers. 
Subsequent  to  this  recovery,  J.  H.  prosecuted  a  bill  in  chancery  against  Waddle 
and  McCoy,  upon  a  previous  mortgage  given  by  M.  W.  to  him,  on  the  same 
land,  charging  Waddle  and  McCoy  with  notice  of  such  previous  mortgage.     In 
their  answers,  they  denied  notice.     But  on  the  hearing  of  the  bill,  the  conrt  de- 
cided  that  they  were  chargeable  with  notice,  and  decreed  against  them.     The 
mortgaged  premises  were  subjected  to  the  payment  of  the  debt  to  J.  H.,  and  no- 
thing was  left  for  the  indemnity  of  Waddle  and  McCoy.     The  bill  was  filed  to 
obtain  a  new  trial,  upon  the  ground,  that  facts  of  subsequent  occurrence,  and 
which  could  not  have  been  proved  at  the  trial,  rendered  the  verdict  iniquitous 
and  unjust. 

Leonard  and  Aikinsoriy  for  complainants.     Chrimkey  contra. 

The  court  were  equally  divided  upon  the  question  ot  relief,  so  the  bill  was 
dismissed,  but  no  opinion  given. 
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DOE  EX  DEM.  THOMPSON  ET  AL.  v.  GIBSON  ET  AL. 

Where  the  plaintiff  in  ejeciment  shows  that  ihe  original  grantee  was  within  the  exception  of  th« 
statute  of  limitation*)  proof  iliat  others  deriving  interest  under  the  grantee  aie  not  within  such  excep- 
tion, is  unnecessary ;  if  sued  upon  to  defeat  the  recovery,  it  must  come  fiom  the  defendant . 

Q[7AXRE,  whether  the  statute  of  uses  was  ever  in  force  in  Ohio. 

This  case  was  adjourned  from  Highland  county.  It  was  a  motion  by  the  de- 
fendants for  a  new  trial,  where  a  verdict  passed  pro  forma  upon  the  following 
facts. 

The  plaintiffs  deduced  title  from  a  patent  to  Ann  Byrd,  administratrix  of  Ot- 
way  Byrd,  deceased,  with  the  will  annexed,  in  trust  for  the  uses  and  purposes 
declared  in  the  last  will  and  testament  of  Otway  Byrd,  deceased.  This  patent 
was  dated  January  31, 1803.  It  was  admitted  to  include  the  lands  in  question, 
and  it  wps  also  admitted  that  Ann  Byrd,  the  patentee,  resided  in  Virginia,  and 
had  never  been  in  Ohio.  There  was  no  proof  before  the  court  of  the  nature  of 
the  bequests  in  the  will  of  Otway  Byrd,  and  none  that  any  of  the  persons  for 
whose  use  the  lands  were  granted,  had  ever  been  in  Ohio,  or  where  was  their 
place  of  residence. 

For  the  defendants  it  appeared  that  they  claimed  title  to  the  lands  under  a 
patent,  dated  February  23, 1810,  founded  upon  a  survey,  made  April  27, 1800- 
that  under  this  claim  of  right,  they  took  possession,  in  the  year  1803,  and  had 
ever  since  remained  in  possession.    The  ejectment  wad  brought  in  1825. 

Brushy  Fitzgerald  ami  ColUns^  for  defendants.    Bond^  contra. 

The  court  were  divided  in  opinion,  upon  the  point  whether  the  statute  of  uses 
(27  Hen.  8.  Chap.  10,)  had  ever  been  in  force  in  Ohio.  Two  judges  held  that 
that  statute  was  in  force  in  Ohio,  from  1795,  to  January,  1806,  for  all  the  pur- 
poses that  it  was  in  force  in  Virginia  or  England.  The  other  two  judges  held 
differently. 

But  the  judges  were  unanimously  of  opinion  that,  it  being  shown  that  the 
grantee,  Ann  Byrd  was  within  the  exception  of  the  statute,  it  was  incumbent 
on  the  defendants  to  show  that  those  whose  interest  was  dependent  on  hers 
were  not  within  the  exception.  Consequently  the  motion  for  a  new  trial  waa 
overruled,  and 

Judgment  given  for  the  plaintiff. 


COURCIER  ET  AL.  r.  GRAHAM. 


Th«  doctrine  of  compensation,  abatemeni  and  modification,  is  this;  the  C3mplainant  asks  f  r 
a  decree,  and  it  may  be  granted  to  iiim  upon  terms ;  he  may  be  told  that  he  shall  take  less  or  give 
more,  and  to.do  so  or  not  is  at  his  own  option :  but  the  court  cannot  tell  the  defendant  that  he  shall 
take  less  or  give  mere,  because  to  tell  him  so  gives  hiirj  no  option. 

This  was  a  writ  of  error  brought  to  reverse  a  decree  of  the  court  of  common 
pleas  of  Hamilton  county,  pronounced  in  favor  of  the  defendant  in  error  acainst 
the  plaintiffs  in  error,  and  was  adjourned  from  the  supreme  court,  in  HamiltoQ 
county.     The  caae  was  this : 

«0 


see  STERRET  V.  CREED. 

In  the  year  1818  Graham  made  a  contract  with  Courcier  and  Ravises,  to  sell 
them  a  tract  of  land,  near  Cincinnati,  at  a  price  per  acre,  to  be  fixed  by  men 
chosen  by  the  parties,  und  to  be  paiJ  for  in  miMchiindise  in  Philadelphia.  Mer- 
chandise (slimiilod  at  eleven  thousand  four  hundred  and  eighteen  dollars  thirty- 
two  cents,  was  deUvered  to  Graham  on  the  contract  The  land,  containing  one 
hundred  and  two  acres,  was  subsequently  valued  under  the  contract  at  three 
hundred  dollars  per  acre.  Exception  being  taken  to  tlie  title,  Courcier  and 
Ra  vises  sued  upon  the  contract  at  law  for  the  amount  of  merchandise  delivered, 
and  recovered.  Graham  brought  his  bill  in  equity  to  enforce  a  specific  per* 
formance  of  the  contract.  The  court  of  common  pleas  decreed  a  performance 
upon  terms.  The  decree  reduced  the  price  of  the  goods  delivered  thirty -three 
and  a  third  per  cent,  and  the  price  of  the  land  thirty-three  and  a  third  per  cent, 
and  decreed  the  balance  of  purchase  money  to  be  paid  in  cash.  The  general 
error  was  assigned. 

Gaxlay,  for  plaintiff  in  error.     Hammond,  contra. 
By  the  Coubt. 

This  decree  is  erroneous.  As  we  understand  the  doctrine  of  compensation 
abatement  and  modification,  it  is  this.  The  complainant  asks  for  a  decree,  and 
it  may  be  granted  to  him  upon  terms.  He  may  be  told  that  he  shall  take  less 
or  give  more,  and  do  so  or  not,  is  at  his  own  option.  But  the  court  cannot  tell 
the  defendant  that  he  shall  take  less  or  give  more,  because  to  tell  him  so,  gives 
him  no  option  whatever.  In  this  case  it  was  competent  for  the  court  to  decree  a 
specific  performance  at  the  request  of  Graham,  upon  the  terms  of  abating  thir- 
ty-three and  a  third  per  cent,  in  the  price  of  the  land.  But  the  court  had  no 
power  to  reduce  the  price  of  the  merchandise.  The  decree  must  therefore  be 
reversed :  and  we  retain  the  cause  for  further  hearing,  on  the  whole  merits. 


STERRET  V.  CREED. 


A  jodgment  will  DOt  be  reverted  for  an  error  manifestly  beneficial  to  the  party  seeking  the  re- 
T«rta]. 

This  was  a  writ  of  error,  to  the  court  of  common  pleas  of  Fairfield  county, 
reserved  for  decision  here,  by  the  Supreme  Court  sitting  in  that  county.  The 
principal,  and  only  material  error  assigned,  was,  that  the  judgment  did  not  agree 
with  the  verdict.  It  was  an  action  on  the  case,  by  a  subsequent  against  his  im- 
mediate  previous  endorser,  on  a  negotiable  promissory  note.  The  jury  found  a 
verdict  for  ten  thousand  nine  hundred  and  fifly-three  dollars — the  judgment  waa 
for  six  thousand  dve  hundred  dollars,  and  the  record  contained  no  remittitur 
of  any  part  of  the  damages  assessed  by  the  jury.  The  defendant  aued  the  writ 
of  error. 

Irwin^  for  plaintiff  in  error.    Ewingy  contra. 

By  the  Coubt. 

Nq  case  ii  cited  to  u»-^we  have  found  none,  in  which  a  judgment  has  ipea  re- 
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versed,  for  error  manifestly  beneficial  to  the  party  that  asks  the  reversal.  Had 
the  plaintiff  below,  in  this  case,  asked  for  a  reversal,  we  should  be  bound  to  re- 
verse :  for,  on  the  record,  the  judgment  is  to  his  prejudice.  But  the  plaintiff  in 
error  has  no  ground  of  complaint.  The  cases  cited,  by  the  counsel  for  the  de- 
fendant in  error,  and  the  reason  of  the  thing,  unite  in  proving  that  a  judgment 
ought  not  to  be  disturbed,  for  an  error  beneficial  to  him  who  complains.  He  is 
not  injured,  so  that  his  request  is  in  contradiction  to  the  allegations  of  the  writ, 
that  error  has  intervened  to  his  prejudice.  It  is,  in  fact,  to  his  advantage.  There 
is  a  wide  difference  between  a  judgment  in  favour  of  a  party  and.error  in  his 
favour.  A  man  may  be  prejudiced  by  a  judgment  in  his  favour,  where  it  is  not 
for  the  thing  he  asks,  or  for  less  than  he  asks.  But  he  never  can  be  prejudiced 
by  an  error  in  his  favour,  such  as  rendering  judgment  against  him  for  six  thou* 
sand  five  hundred  dollars,  instead  of  ten  thousand  nine  hundred  and  fifly*three 
dollars. 

There  may  be  cases  where  the  court  would  feel  justified  in  reversing  a  judg- 
ment, for  errors  apparently  beneficial  to  the  plaintiff  in  error.  But  this  is  not 
one  of  them.     The  judgment  must  be  affirmed. 


DAY  V.  BROWN. 

Where  the  clause  of  a  deed  cootaining  a  covenant  of  seisin,  is  blank  as  lo  the  names  of  those  who 
are  heized,  the  blank  cannot  be  filled  with  the  name  of  the  grantors  by  implication  or  construcUoa  so 
«s  to  render  them  liable. 

A  covenant  to  warrant  and  defen  J  "as  executors  are  bound  by  law  to  do,^'  is  not  a  personal  qiv- 
eaant. 

Quere,-^Whether  Goverant  will  lie  on  a  warranty  without  eviction  under  the  statute  in  relatioD  to 
covenants  real. 

This  was  an  action  of  covenant,  and  was  reserved  for  decision  here,  in  Cler* 
mont  county.  The  declaration  contained  two  counts :  one  on  a  covenant  of 
seizin — the  other  on  a  covenant  of  warranty ;  but  without  any  averment  of 
eviction.  The  defendant  craved  oyer  of  the  deed,  and  demurred  generally  :  the 
plaintiff  joined  in  demurrer. 

The  deed,  as  set  out,  was  a  conveyance  from  David  and  Robert  Brown,  exec- 
utors of  George  Brown,  deceased,  and  was  a  common  printed  blank,  in  the 
usual  form,  with  covenants  of  ownership,  and  warranty,  except  in  filling  up  the 
blanks.     The  covenant  of  ownership  was  as  follows :     "  And  the  said  David 
Brown  and  Robert  Brown,  executors,  for  heirs  of  George  Brown,  deceased,  do 
covenant,  grant,  and  agree  to  and  with  the  said  Mark  Day,  that  ..—..*....... 

the  tru&^md  lawful  owners  of  the  premises,"  &c.  The  deed  being  blank  where 
the  idash  is  inserted.  The  covenant  of  warranty  was,  that  the  grantors  would 
warrant  and  defend  the  premises,  as  executors  are  bound  hy  law  to  do,  4*c. 

CoUinSy  in  support  of  the  demurrer.     Fishback,  contra* 

Opinion  of  the  Court  by  Judge  Buunet. 

The  declaration  filed  in  this  case  contains  two  counts— one  on  a  covenant  of 
seizin ;  the  other  on  a  covenant  of  general  warranty.  The  defendant  has  era- 
▼ed  oyer  of  the  deed,  and  demurred  generally,  and  contends: 


«8e  DAY  V.  BROWN. 

1st.  That  the  deed  does  not  cont&un  a  covenant  of  seizin. 

2d.  That  tKe  action  cannot  be  sustained  against  the  defendant'in  his  private 
character,  but  as  executor,  only,  if  it  can  be  sustained  at  all. 

3d.  That  the  second  count  being  founded  on  a  covenant  of  general  warranty 
ought  to  contain  an  averment  of  eviction. 

4th.  That  there  is  a  material  variance  between  the  declaration,  and  the  deed 
on  which  it  is  founded. 

1st.  That  part  of  the  deed  which  is  set  out  and  relied  on  as  containing  a  cov. 
enant  of  seizin  is  insensible  and  contains  no  covenant,  or  undertaking  of  any  de- 
scription. If  any  meaning  can  be  attached  to  it,  it  is,  that  the  defendants  cov- 
enant for  the  heirs  of  G.  Brown,  that  some  person  not  named,  is  the  true  and 
lawful  owner  of  the  premises ;  and  to  make  out  even  that  meaning,  it  will  be 
necessary  to  supply  words  not  contained  in  the  deed.  It  is  true  that  the  blank 
might  have  been  so  filled  up,  or  such  words  might  have  been  inserted  in  the  deed 
before  its  execution,  as  would  have  amounted  to  a  covenant,  but  as  this  teas  not 
done,  the  legal  and  natural  inference  is,  that  it  was  not  the  intention  of  the  par- 
ties, that  such  a  covenant  should  be  created.  The  liability  of  these  defendants 
must  depend  on  the  terms  they  have  used,  and  not  on  those  they  might  have 
used.  There  are  cases  in  which  the  omission  of  a  word,  in  the  draft  of  a  con- 
tract, will  be  supplied,  where  it  appears  to  have  been  occasioned  by  accident,  or 
mistake,  and  the  meaning  of  the  parties  is  sufficiently  apparent,  but  the  inference 
naturally  arising  in  this  case  is,  that  the  parties  omitted  to  fill  the  blank  in  the 
part  of  the  printed  fonn  calculated  for  a  covenant  of  seizin,  because  they  did  not 
intend  to  have  such  a  covenant  in  the  instrument.  But  be  this  as  it  may,  the 
deed  does  not  contain  the  covenant  set  out  in  the  first  count,  and  we  do  not  per- 
ceive any  thing  on  the  face  of  it,  from  which  the  intention  of  the  parties  can  be 
so  ascertained,  as  to  authorize  us  to  supply  the  omission.  It  is  very  evident, 
that  the  latter  clause  of  the  sentence  "have  good  right,  full  power,  and  lawful 
authority  to  sell  and  convey,  in  manner  aforesaid,"  relied  on  by  plaintiff's  coun. 
sel,  does  not  remove  the  difficulty,  because  there  is  nothing  preceding  those 
words  that  points  out  the  person  of  whom  they  are  predicated.  They  were  in- 
tended  to  apply  to  the  person  who  should  enter  into  the  covenant,  but  as  the  name 
of  no  person  has  been  inserted,  they  are  words  without  meaning. 

2d.  The  second  ground  is,  that  if  the  covenant  of  general  warranty,  binds  the 
defendants  at  all,  it  does  not  bind  them  in  the  character  in  which  they  are  sued. 

It  appears  from  the  deed  that  the  defendants  were  the  executors  of  the  laat 
will  and  testament  of  George  Brown,  deceased,  that  the  land  described  in  the 
deed  was  a  part  of  his  real  estate,  that  the  deed  was  executed  in  obedience  to  an 
order  of  the  court  of  probate  by  the  defendants,  in  their  character  of  execu. 
tors,  and  that  the  object  of  the  deed,  was  to  pass  the  title  of  the  testator,  and  no< 

thing  more. 

In  the  covenant  of  warranty,  they  bind  themselves  as  executors  to  warrant 
and  defend  the  premises  as  far  as  executors  are  bound  by  law  to  do. 

The  plaintiff's  counsel  contends,  that  on  this  covenant  the  executors  are  per. 
flonally  bound,  and  are  liable  to  answer  the  damage  from  their  private  funds, 
and  he  relies  on  the  case  of  Duval  vs.  Craig^(2  Wheat  46)  and'  the  authorities 
there  cite4-  The  principle  on  which  this  point  was  decided  in  that  case,  admita 
of  BO  doubt*     Trustees  and  agents  may  bind  themselves  personally,  and  subject 
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their  private  funds,  though  they  are  under  no  obligation  to  do  so,  and  if  they  do 
so  bind  themselves,  they  will  be  held  to  their  contracts,  notwithstanding  their 
fiduciary  character  clearly  appears.  A  person  may  describe  himself  as  execu- 
tor, or  trustee,  and  yet  bind  himself  as  firmly  and  extensively  as  if  that  descrip* 
lion  had  been  omitted. 

The  terms  that  are  used  in  a  contract  to  show  the  character  or  relation  in 
which  the  parties  stand,  may  be  so  used,  as  to  amount  only  to  matters  of  de- 
scription, or  they  may  be  so  used,  as  to  limit  and  qualify  the  extent  of  their  lia  - 
bility.  In  the  cases  referred  to,  the  former  was  the  fact,  and  the  defendants 
were  held  personally  responsible.  But  there  is  a  striking  difference  between 
those  cases  and  the  one  before  us.  Here  the  defendants  not  only  describe  them- 
selves as  executors  of  Geo.  Brown,  professing  to  convey  the  title  which  he  held 
at  the  time  of  his  death,  in  pursuance  of  an  order  of  the  court  of  probate,  but 
they  expressly  qualify  and  limit  the  operation  of  their  covenant,  so  as  to  show 
that  it  was  not  the  intention  of  either  party,  that  they  should  be  personally 
bound.  They  undertake  that  they  will  warrant  the  title,  as  far  as  executors 
are  bound  by  law  to  warranty  but  the  statute  under  which  the  order  was  made, 
and  the  deed  was  executed,  does  not  require  them  to  warrant  in  any  form,  or  to 
any  extent. 

It  cannot  be  necessary  to  consider  the  authorities  cited  to  show,  that  con 
tracts  are  construed  according  to  ihe  intention  of  the  parties,  and  that  the  in- 
tention must  be  gathered  from  the  whole  contract,  nor  will  it  be  contended  that 
the  clause  qualifying  this  covenant  can  be  rejected.  The  terms  used  in  that 
clause  show  it  was  not  the  understanding  of  the  parties  that  the  defendants  were 
to  be  personally  bound,  which  is  decisive  of  the  present  question. 

8d.  The  third  ground  is,  that  the  count  on  the  covenant  of  general  waranty, 
does  not  contain  an  averment  of  eviction. 

It  has  already  been  decided  in  this  case,  that  this  deed  does  not  contain  a  cov- 
enant of  seizin,  consequently  the  validity  of  the  third  objection  will  depend  on 
the  interpretation  of  the  first  section  of  the  statute  "declaring  the  law  in  cer. 
tain  cases  of  actions  upon  covenants  real."  In  Innis  vs,  Agneio,  (1  Ohio  Rep* 
869)  it  was  decided,  by  this  court,  that  this  section  did  not  apply  to  deeds,  which 
contained  a  covenant  of  seizin,  but  to  such  only  as  contained  a  covenant  of  war- 
anty, without  a  covenant  of  seizin.  The  question  now  presented  is,  does  it,  in 
such  ct3ses,  authorize  the  action  without  averring  an  eviction.  Such  was  prob- 
ably the  intention  of  the  Legislature,  but  it  seems  to  admit  of  serious  doubts, 
whether  that  intention  is  sufficiently  expressed.  The  first  part  of  the  section 
authorizes  an  action  of  covenant  on  a  deed  containing  covenants  of  general 
'  waranty,  in  the  same  manner  as  if  the  deed  had  contained  also  a  covenant  of 
seizin.  Thus  far  the  satute  does  not  change  the  common  law.  The  latter  part 
of  the  section  provides  that  such  action  may  in  like  manner  be  commenced  be- 
fore the  grantee  shall  have  been  evicted,  &c.  Now,  as  the  former  part  of  the 
section  authorizes  the  action  on  the  covenant  of  waranty  in  the  same  manner  as 
if  the  deed  had  contained  also  a,  covenant  of  seizin,  the  question  may  be  made, 
whether  the  phrase  in  Uke  manner  in  the  second  part,  does  not  mean  in  ihe  same 
manner  as  if  the  deed  had  also  contained  a  covenant  of  seizin,  or  in  other  words, 
whether  this  be  not  the  fair  construction  of  the  section:  that  on  a  covenant  of 
general  waranty  in  a  deed,  which  does  not  contain  a  covenant  of  seizin,  tb« 
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grantee  may  maintain  an  action  of  covenant,  in  the  same  manner  as  he  might 
have  done,  at  common  law,  if  the  deed  had  also  contained  a  covenant  of  seizin, 
and  that  such  action  may  be  commenced  before  eviction,  in  Uke  maruier  as  it 
might  have  been  commenced,  at  common  law,  before  eviction,  if  the  deed  had 
contained  also  a  covenant  of  seizin.  But  it  has  not  been  thought  necessary  to 
decide  this  point,  as  the  case  is  fully  disposed  of  without  it.  For  the  samerea^ 
son,  I  shall  forbear  any  remarks,  on  the  fourth  and  last  point. 

It  is  the  opinion  of  the  court  that  on  the  first  and  second  grounds,  the  demurrer 
must  be  sustained. 

Judgment  for  the  defendant. 
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A  couoty  is  responsible  for  the  escape  of  a  prisoner,  confined  for  debt,  where  the  escape  happens 
for  want  of  ajaii,  or  where  the  jail  is  iusufiicient. 

The  county  is  liable  to  ihc  oheriflf  for  not  providing  a  jail  when  the  SheriS'  has  boen  sabjactad  for 
an  escape . 

When  there  has  been  an  escape  for  want  of  a  jail  the  sheriff  may  be  sued  by  the  judgment  credr- 
tor,  and  the  sheriff  has  his  remedy  over  against  the  county  commissioners. 

In  such  suit  by  tbeslieriff,  the  record  of  the  suit  by  the  party  injured,  is  admissible  to  show  the 
amount  of  injury. 

The  commissioners  in  such  case  are  responsible  whether  their  negligence  be  gross  or  otherwise. 

A  special  action  on  the  case  is  the  proper  remedy  for  the  sheriff  against  the  commissioners,  when 
he  has  been  thus  subjected. 

This  was  a  writ  of  error  to  the  judgment  of  the  court  of  Common  Pleas  of 
Brown  county,  in  an  action  on  the  case,  brought  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  and  was  adjourned,  by  the  Supreme  Court  of  Brown 
county,  for  decision  at  Columbus. 

The  case  was  this:  Butt  brought  a  special  action  on  the  case,  against  the  com* 
missioners,  and  charged  that  one  Shaw  brought  an  action  agsinst  Parker,  by 
capias^  requiring  bail,  which  was  put  into  Butt's  hands,  as  sheriff,  to  be  execu- 
ted. That  he  arrested  Parker,  and  took  appearance  bail.  That  in  term  time, 
the  bail  surrendered  to  Parker,  who  was  committed  to  the  custody  of  the  sher. 
if  and  escaped,  the  county  having  provided  no  jail.  That  Shaw  prosecuted  an 
action  for  the  escape,  against  the  sheriff,  the  plaintiff  in  this  action,  and  recov* 
ered,  whereby  he  sustained  damages.     Plea,  not  guilty. 

At  the  trial,  the  plaintiff  offered  and  gave  in  evidence: 

1st.  The  record  of  the  suit,  SJiaw^  vs.  BvM. 

2d.  The  order  of  the  court,  committing  Parker  to  custody. 

3d.  Shaw's  receipt  to  Butt,  for  the  amount  recovered. 

4th.  Butt's  commission  as  sheriflT,  with  his  oath  of  office. 

5th.  Proof  by  witnesses,  that  there  was  no  jail  m  the  county,  when  Parker 
was  conmiitted. 

To  the  admission  of  this  testimony,  the  defendants  objected,  and  their  objec- 
tion being  overruled,  they  took  a  bill  of  exceptions. 

They  then  moved  the  court  to  instruct  the  jury,  that  the  plaintiff  could  only 
recover  nommal  damages.  This  motion  was  overruled,  and  it  was  decided  that 
the  judgment  obtained  by  Shaw  against  Butt,  was  prime  facia  evidence  of  the 


J 


2  HAMMOND,  348.  891 

damage  sustained  by  the  plaintiff*     To  tliis  opinion,  the  defendants  also  took  a 
bill  of  exceptions. 

The  defendants  moved  the  court  to  instruct  the  jury,  that  unless  the' commis- 
sioners were  guilty  of  gross  neglect,  in  omitting  to  furnish  a  jail,  they  were  not 
liable.  This  motion  was  also  overruled,  and  the  court  instructed  the  jury,  that 
it  was  the  duty  of  the  commissioners  to  furnish  a  jail — that  if  no  jail  was  fur- 
nished, the  sheriff  wns  nevertheless  liable  for  escapes,  and  the  commissioners 
liable  over  to  him.  To  this  opinion,  the  defendants  also  excepted.  Verdict  for 
the  plaintiff  for  the  amount  recovered  against  him  of  damages  and  costs.  Judg- 
ment on  the  verdict — general  error  assigned. 

• 

Marshall  and  Gilleland^  for  plaintiffs  in  error.  Brush  and  Fitzgerald^  contra. 
Opinion  qfihe  Court  by  Judge  Hitchcock. 

The  first  and  most  important  question  presented  to  the  court  for  decision  in 
the  present  case  is,  whether  a  county  can  be  made  responsible  for  the  escape  of 
a  prisoner,  confined  for  debts  where  the  escape  happens  in  consequence  of  the 
want  of  a  jail,  or  where  the  jail  furnished  by  the  county  commissioners  is  insuf. 
ficient.  It  is  necessary  to  dispose  of  this  question  in  the  first  placej  because  if 
the  county  is  not  liable,  the  judgment  of  the  court  of  common  pleas  was  errone* 
ous,  and  must  be  reversed. 

The  law  has  been  long  settled  in  England,  the  country  from  which  we  derive 
most  of  our  laws,  as  well  as  our  ideas  of  jurisprudence,  that  the  sheriff  is  liable 
for  escapes.  It  is  to  him,  and  him  alone,  in  such  cases,  that  the  judgment  cred- 
itor can  look  for  redress.  The  same  principle  prevails  in  some  although  not  in 
all  our  sister  states.  Whenever  a  question  of  iaw  has  been  settled  in  England, 
the  courts  in  this  country  are  in  the  habit  of  adhering  to  such  decision.  It  is 
undoubtedly  correct  that  such  should,  as  a  gener/^l  rule,  be  the  case.  But  to 
adhere  blindly  to  English  decisions  y^\ien  no  good  reason  can  be  assigned  for 
them,  or  when  no  other  reason  can  bs  assigned,  than,  that  it  Juis  been  thus  decided^ 
to  do  this  without  inquirir^g  what  influenced  the  courts  to  make  such  decisions, 
to  do  it  without  hiquiring  whether  the  same  reasons  exist  in  this  country  as  in 
that,  wOdid  be  foolish  in  the  extreme.  It  is  a  useful  maxim,  that  when  the  rea- 
son of  a  law  ^ceases,  the  law  itself  should  cease.  A  particular  law,  or  rule  of 
law,  might  be  very  beneficial  in  England  or  one  of  our  sister  states,  which,  if 
enforced  in  Ohio,  would  be  attended  with  injurious  consequences.  Influenced 
by  these  circumstances,  this  court  has  ever  been  in  the  habit  of  looking  to  the 
effects  which  would  follow  the  adoption  of  any  particular  rule  of  decision.  Why 
is  the  sheriff  in  England  made  liable  for  an  escape  ?  The  reason  is  obvious.  The 
sheriff  in  that  con^iry,  as  well  as  in  this,  is  the  keeper  of  the  jail.  But  he  isnot 
bound  to  confine  the  debtor  in  the  public  jail  of  the  county  if  there  be  one,  but 
he  may  confine  him  in  a  house  or  prison,  furnished  by  himself.  If  the  public: 
prison  is  insufficient  he  may  make  all  necessary  repairs  or  alterations,  and  for 
the  expense  will  be  indemnified.  In  short,  he  may  adopt  any  course  which  is 
essentially  necessary,  to  secure  his  prisoner,  provided  be  confines  him  withm 
the  proper  bailiwick.  Such  being  his  situation,  it  is  perfectly  proper  that  if  the 
prisoner  escapes,  he  should  be  liable.  The  escape  will  not  happei?  without  a 
▼iolatioa  or  neglect  of  duty  on  his  part,  and  whenever  ap  individual  suiftams  an 
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injury  in  consequence  of  the  violation  or  neglect  of  duty  on  the  part  of  a  public 
officer,  justice  requires  that  the  officer  should  make  reparation  for  that  injury. 
But  to  miike  the  officer  liable  where  no  such  circumstance  intervenes,  when  he 
has  in  fact,  complied  with  the  requisitions  of  law,  and  with  his  own  duty,  would 
be  manifestly  unjust.  What  then  is  the  situation  of  the  sheriff  in  OhioT  Can 
he  confine  the  debtor  in  such  place  as  he  thinks  proper  ?  Cau  he  confine  him  in 
a  prison  of  his  own  choice?  It  will  not  be  pretended.  On  the  contrary,  the  law 
requires  that  the  debtor  shall  be  confined  in  the  jail  of  the  county.  And  should 
he  be  confined  in  any  other  place,  the  sheriff  would  be  liable  to  the  credUw  for 
an  escape,  or  to  the  dehlor  for  false  imprisonment.  True,  the  sheriff  may,  under 
peculiar  circumstances,  convey  his  prisoner  to  the  jail  of  an  adjoining  county, 
but  this  is  only  in  extraordinary  cases.  Is  the  sheriff  authorized  to  fix  upon  the 
place  for,  or  to  erect  a  jail  for  the  county  ?  In  the  "act  providing  for  the  erection 
of  public  buildings,"  passed  January  22d,  1810  the  law  in  force  when  the  es- 
cape now  compledned  of  happened,  but  which  does  not  materially  vary  from  the 
present  law  on  the  subject,  these  duties  are  assigned  to  the  county  comnuasioD- 
ers. 

The  sheriff  has  no  power  to  provide  a  prison,  nor  can  he  repair  one  unless  at 
his  own  expense.  Under  these  circumstance.^,  to  make  the  sheriff  ultimately 
liable  for  the  escape  of  a  prisoner,  when  the  escape  happens  for  the  want  of  a 
jail,  the  law  giving  him  no  power  to  furnish  such  jail,  or  to  make  him  liable 
when  the  escape  happens  through  the  insufficiency  of  the  jail,  the  law  confer- 
ring no  right  upon  him  to  make  necessary  repairs,  would  be  manifestly  unjust. 
It  would  be  to  inffict  a  penalty  on  an  officer,  who  had  violated  no  law,  who  had 
been  guilty  of  no  violation  or  neglect  of  duty.  It  would  in  fact  be  to  punish  him 
for  a  neglect  of  duty  on  the  part  of  others. 

When  the  escape  is  voluntary,  or  where  it  happens  in  consequence  of  the  ne» 
gligence  of  the  sheriff,  he  ought  to  be  liable.  But  where  it  happens  in  conse- 
quence of  circumstances  not  within  his  control,  the  principles  of  justice  require 
that  he  should  be  exonerated. 

It  may  perhaps  be  thought  by  some,  that  if  the  sheriff  is  to  be  exonerated,  on 
the  grounds  before  specified,  it  would  be  proper  to  make  the  county  commis- 
sioners liable  in  their  individual  capacity.  But  we  must  consider  the  capacity 
in  which  the  county  commissioners  act.  They  are  the  representatives  of  the 
county.  The  money  which  they  expend  is  the  money  of  the  county.  The 
funds  with  which  public  buildings  are  erected  are  the  funds  of  the  county.  In 
fact,  the  acts  of  the  commissioners  are  the  acts  of  the  county,  and  it  is  only 
through  them  that  the  business  of  the  county  can  be  transacted.  And  when  it 
is  said  that  it  is  the  duty  of  the  commissioners  to  furnish  public  buildings,  nothing 
more  is  intended  than  that  this  should  be  done  by  the  county.  It  is  true  the 
commissioners,  may  in  some  cases  be  punished  criminally  for  a  neglect  of  duty^ 
but  this  is  a  civil  action,  the  object  of  which  is  to  recover  remuneration  for  a  civil 
injury.  The  injury  has  been  sustained  in  consequence  of  a  neglect  of  duty  on 
the  part  of  the  commissioners,  not  as  individuals,  but  in  their  corporate  capacity, 
as  the  representatives  of  the  county  of  Brown.  If  liable  at  all,  therefore,  they 
must  be  liable  in  tlfiis  capacity. 

Inasmuch  then,  as  it  is  the  duty  of  the  commissioners  of  a  county,  or  in  oth- 
er words  of  the  county  itself,  acting  by  its  commissioners,  to  furnish  a  good 
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and  sufficient  jail,  and  inasmuch  as  the  sheriff  has  no  voice  or  controul  ii!i  this 
business,  it  is  the  opiiiion  of  a  majority  of  the  court,  that  where  an  escape  hap. 
pens  in  consequence  of  the  want  of,  or  insufficiency  of  a  jail,  the  county  must 
be  eventually  liable  for  such  escape.  Similar  considerations  influenced  the  court 
in  the  decision  of  Ae  case  of  Campbell  v  Hampsdhy  1  Ohio  Rep.  119)  and  we 
see  no  reason  to  change  the  principle  there  decided. 

Having  disposed  of  the  question  which  I  considered  the  most  important  in  the 
case,  I  will  now  proceed  to  consider  the  other  points  made  by  the  counsel  for  the 
plaintiff  in  error.  It  is  urged  that,  admitting  the  principle  settled  by  the  court 
to  be  correct,  Shaw  could  not  with  propriety  have  a  recovery  against  Butt, 
turning  BuU  round  against  the  county  for  his  indemnity  ;  but  should  in  tl\e  first 
instance  have  commenced  an  action  in  hid  own  name  against  the  county.  If 
this  were  a  new  question,  I  should  feel  disposed  to  concur  in  gpinion  with  the 
counsel  for  the  plaintifls  in  error.  It  being  the  duty  of  the  county  to  fumjsh  a- 
prison,  and  the  escape  having  happened  in  consequence  of  a  neglect  of  this  du. 
ty,  it  would -seem  to  be  proper  that  the  county  should  be  directly  liable  to  the 
party  injured.  By  adopting  such  course,  circuity  of  action,  would  hp  avoided. 
The  party  in  fault,  would  suffer  for  his  negligence,  while  an  innocent  individual 
would  not  be  put  to  the  t  rouble  of  defending  or  prosecuting  a  suit.  But  I  do  not 
consider  this  question  as  open  for  discussion.  It  has  been  repeatedly  decided 
that  the  judgment  creditor  must  look  to  the  sheriff  for  his  remedy,  and  in  this  case 
we  settle  the  principle  that  the  sheriff  shall  be  indemnified  by  the  county.  The 
decision  of  the  court  of  Common  Pleas  was  therefore  in  this  particular  correct. 

It  ia  fbrther  objected,  that  the  court  of  common  pleas  permitted  the  record,  in 
the  case  of  Shaw  «•  Buti^  to  be  given  in  evidence  to  the  jury— *the  plaintiff  in 
error  not  being  either  parties  or  privies  to  the  judgment  in  that  case.  The  prin- 
ciple contended  for,  is,  as  a  general  rule,  undoubtedly  correct.  Had  the  action 
been  founded  upon  that  judgment,,  the  record  should  have  been  excluded :  such 
action  could  not  have  been  sustained.  But  the  foundation  of  the  action,  was  the 
negligence  of  the  commiS8i<»iers  in  furnishing  a  jail,  in  consequence  of  which  the 
plaintiff  below  had  sustained  an  injury.  The.  extent  of  this  injury  must  be  as. 
certained ;  and  this  could  be  done  only  by  showing  the  amount  he  had  been  com- 
pelled to  pay.  For  this  purpose,  the  record  was  introduced.  It  was  mere  col- 
lateral matter,  and  fbr  this  purpose  might  well  be  given  in  evidence. 

The  next  exception  is,  that  there  was  no  evidence  that  Shato  proved  that  ho 
sustained  any  damage  in  consequence  of  the  escape  of  Parker,  and,  therefore, 
that  the  damages  in  the  case  of  Butt  against  the  commissioners  should  have  been 
merely  nominal.  And,  moreover,  that  the  recovery  against  BuU  was  for  a  vol- 
untary escape.  It  is  the  opinion  of  the  court,  that  the  amount  of  damages  reco- 
vered  by  Shaw  v.  Butt^iB  the  proper  rule  of  damages  in  the  present  case.  Wheth- 
er  the  evidence  submitted  to  the  jury  was  sufficient,  in  that  case,  to  justify  them 
m  finding  that  amount  of  damages,  we  know  not.  The  reasonable  presumption 
is,  that  it  was.  Nothing  to  the  contrary  appears — nor  can  the  correctness  of 
tliat  verdict  be  questioned  in  this  case.  As  to  the  nature  of  the  escape,  whatev- 
er might  have  been  the  form  of  action  against  BuU — whatever  miglit  have  been 
the  evidence  in  the  case  against  him,  it  appears  from  the  bill  of  exceptions  be- 
fore us,  that  the  escape  happened  in  consequence  of  the  want  of  a  jail.     Had  a 
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sufficienl  jail  beeu  furnished,  the  county  must  have  been  ex<»ierated.  The  sher. 
iff  alone  would  have  been  liable.*    But  such  was  not  the  fact. 

It  is  further  objected,  that  the  court  of  common  pleas  refused  to  instruct  the 
jury,  that  unless  they  believed  the  commissioners  had  been  guilty  of  gross  negli- 
gence, they  must  find  for  the  defendant.  Such  instruction  would  have  been  im. 
proper.  Should  the  commissioners  of  a  county  be  indicted  for  not  erecting  pub- 
lic buildings,  under  the  14th  section  of  the  ''act  establishing  boards  of  conunis- 
sioners,"  it  might  be  a  good  defence  for  them  to  show  that  they  had  not  been 
guilty  of  gross  negligence.  But  such  defence  cannot  be  allowed  in  a  case  like 
the  present.  Here,  an  individual  has  sustained  an  injury  in  consequence  of  the 
neglect  of  the  commissioners.  The  injury  to  him  is  the  same,  whether  the  negli- 
gence was  gross  or  otherwise,  and  he  is  equally  entitled  to  redress. 

An  objection  is  made  to  the  form  of  action.  It  is  said  it  should  have  heea  as- 
sumpsit. But  this  objection  will  not  avail.  The  action  is  a  special  action  on  the 
case,  and  well  brought. 

In  whatever  point  of  view  I  can  consider  the  case,  it  appears  to  me  that  the 
court  of  common  Pleas  were  correct  in  the  determination  of  the  several  ques- 
tions submitted  to  them,  and  in  this  opinion  a  majority  of  the  court  concur. 

The  judgment  of  the  court  of  common  pleas  is  therefore  afRrmed,  at  the  cost 
of  the  plaintiffs  in  error. 

Jud^e  Burnet's  dissenting  opinion. 

The  ground  on  which  I  dissent  from  the  opinion  of  the  court  in  this  case,  itf 
that  I  cannot  <:onsider  a  county,  in  its  corporate  capacity,  as  liable  for  the  illegal 
conduct  ofSts  officers  ;  and  if  it  is  not  so  liable,  I  do  not  perceive  any  ground  on 
which  this  action  can  be  sustained.  There  is  no  statute  in  this  state,  by  which 
it  is  made  responsible,  and  if  there  be  any  principle  of  common  law  that  can 
sustain  the  suit,  -it  has  escaped  my  observation.  There  is  not  any  contract, 
either  express  or  implied,  subsisting  between  the  plaintiff  and  the  county  of 
Brown,  on  which  the  claim  can  be  founded,  nor  has  the  county,  in  its  corporate 
jcapacity,  been  guilty  of  a  tort  to  his  prejudice.  If  the  commissioners,  by  a  wil- 
ful omission  of  duty,  have  caused  him  an  injury,  they  may  be  answerable  for  the 
consequences,  in  an  action  properly  framed  for  that  purpose.  The  statute  made 
it  the  duty  of  the  commissioners  to  provide  a  sufficient  jail,  and  gave  them  the 
means  of  doing  so.  They  voluntarily  accepted  the  trust,  and  if  they  have  neg. 
leqted  to  execute  it,  and  by  that  neghgence  the  plaintiff  has  been  injured,  the  in. 
jury  has  not  proceeded  from  the  county,  but  has  been  occasioned  by  the  illegal 
conduct  of  the  commissioners,  for  which  they  are  personally  responsible. 

Reference  has  been  had  to  considerations  of  policy.  If  there  be  any  weight 
in  these  arguments,  they  are  better  calculated  for  the  legislative  hall  than  for  a 
court  of  justice.  They  might  influence  the  legislature  to  provide  a  remedy, 
but  they  do  not  show  that  it  already  exists.  It  may,  however,  be  fairly  ques- 
tioned, whether  good  policy  requires  such  a  recourse.  A  county  cannot  pro. 
vide  public  buildings,  in  any  other  way  than  by  the  agency  of  its  officers.  If 
those  officers  may  neglect  their  duty  with  impunity,  as  will  be  the  case,  if  they 
can  transfer  the  consequences  of  their  negligence  to  the  county,  a  strong  in 
ducement  1o  the  faithful  and  punctual  discharge  of  duty  is  lost.     It  will  be  a 
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matter  of  but  little  moment,  as  it  regards  them  personally,  whether  they  provide 
a  stifiicient  jai!  or  not,  if  the  consequence  of  their  negligence  is  to  operate  on 
the  pi\t)lic  treasury,  instead  of  their  own  purses.  If  considerations  of  policy 
C€ui  be  properly  used  in  a  case  like  this,  I  incline  to  the  opinion,  that  it  is  better 
to  let  the  officers  bear  the  consequences  of  their  omissions  of  duty,  than  mvite 
them  to  such  ommissions,  by  providing  an  indemnity,  or  by  suffering  them  to 
offend  with  imponity.  It  cannot  be  good  policy  to  remove  incentives  to  duty. 
If  it  be  said  that  cases  of  hardship  may  arise,  in  which  the  commissioners  are 
not  chargeable  with  inexcusable  neglect,  so  as  to  be  personally  liable,  it  may 
be  replied,  that  in  such  cas^,  the  sheriff,  or  other  person  injured  by  an  escape, 
may  petition  for  relief,  with  a,  fair  prospect  of  success,  if  his  claim  be  a  meri. 
torious  one.  But  it  does  not  follow,  that  a  legal  right  of  recovery  must  exist 
for  every  loss  attended  wi^*  hardship.  .There  are  cases  without  number,  in 
which  losses  are  sustained^  and  the  officers  are  destitute  of  a  remedy,  because 
there  is  no  person  legally  bound  to  indemnify.  It  cannot  be  overlooked,  how- 
ever, that  in  the  case  before  us,  all  the  parties  acted  voluntarily  and  advisedly. 
The  sheriff  knew  the  situation  of  the  public  buildings  when  he  accepted  his  of. 
fice,  and  the  defendant  had  the  same  knowledge  when  he  caused  his  debtor  to 
be  imprisoned.  The  hardship,  therefore,  is  not  as  great  as  it  would  seem  at 
first  view. 

If  the  liability  contended  for,  really  existed,  it  is  a  natural  inference,  that 
some  adjudged  cases  might  be  found,  to  support,  it,  but  the  research  of  counsel 
has  not  enabled  them  to  produce  a  solitary  case,  in  which  the  funds  of  a  county, 
or  corporation,  have  been  rendred  liable  for  injuries  sustained  by  the  unauthor- 
ized,  illegal,  and  tortious  acts  of  its  officers.  As  far  as  the  case  of  Campbell  v. 
Hampson  applies,  I  consider  it  an  authority  against  the  plaintiff.  That  case 
was  decided  on  the  principle  that  a  sheriff,  who  was  expressly  commanded  by 
the  statute  to  commit  a  person  in  his  custody,  to  the  common  jail,  and  to  a  par- 
ticular apartment  in  that  jail,  could  not  be  charged  as  a  trespasser  in  discharg- 
ing that  duty,  because,  by  the  misfeasance  of  the  Commissioners,  the  apartment, 
in  which  he  was  directed  to  confine  the  person,  had  not  been  provided,  by  which 
it  was  impossible  for  him  to  perform  the  duty,  in  the  precise  manner  directed. 

And  in  delivering  the  opinion,  the  court  do  distinctly  intimate  that  the  party 
injured  had  a  remedy  against  the  Commissioners,  whose  duty  it  was  to  have 
provided  a  separate  room  for  debtors.  If  any  thing  can  be  inferred  from  that 
case  applicable  to  this,  it  is  that  this  plantiff,  was  not  lial>Ie  for  an  escape,  which 
he  could  not  prevent,  dsc.  that  he  might  have  defended  himself  against  the  suit 
of  the  creditor,  and  turned  him  over  to  the  Commissioners,  who  were  exclusively 
liable  for  the  injury  he  had  sustained.  And  again,  I  do  not  see  how,  a  decision 
that  the  sheriff  is  not  liable  to  an  action  of  trespass,  in  a  particular  case,  and 
that  he  may  defend  himself  against  it,  can  be  improved  as  an  authority  to  show, 
that  in  a  case  of  a  different  character,  he  may  submit  to  a  judgment,  and  then 
compel  an  indemnity  from  the  county. 

The  books  abound  in  cases,  both  English  and  American,  in  which  recoveries 
have  be^i  had  against  sheriffs  for  escapes,  but  not  an  instance  can  be  found,  in 
which  they  have  recovered  an  indemnity  against  the  county.  If  it  be  replied, 
that  this  is  because  the  sheriffs  in  England  are  not  bound  to  confine  debtors  in 
the  public  jail,  but  may  at  their  election,  provide  a  private  jail,  or  may  repair 
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the  old  one,  if  necessary,  for  which  they  are  not  to  bo  remunerated;  the 
reply  may  be  given,  with  equal  force  in  the  pzeeent  caae.  la  Ohio,  the  County 
CommiissionerB  are  authorized  and  directed  to  provide  sufficienit  jaiie,  and  it  is 
their  duty  to  levy  and  collect  money,  or  to  contract  debts  for  tluit  pur^oee*  if 
necessary.  Consequently  they  stand  in  the  situation  of  aheriflb  in  England^  in 
relation  to  escapes,  and  ought  to  be  answerable  for  the  insufliciency  of  the  jail, 
in  the  same  manner,  and  to  the  same  extent.  They,  as  well  as  the  sheriff,  are 
county  officers,  and  in  providing  public  buildings,  they  all  act  aa  agents  for  the 
county. 

If  an  escape  happens  in  England,  through  tha  insufficieney  of  the  jail,  the 
sheriff  must  answer  for  it,  and  he  has  no  recourse  on  the  county.  For  the  same 
reason  the  commissioners  in  Ohio,  should  be  answerable  without  recourse.  It 
is  a  just  maxim  that  'Hhe  reason  of  the  law  is  the  life  of  the  law.''  The  sheriff 
in  the  case  put,  is  liable  without  recourse  on  the  county.  Why  7  Because 
he  has  been  guilty  of  a  misfeasance,  in  not  providing  a  suficiefU  jail.  There. 
f<^re,  and  for  the  same  reason,  the  commissioners  should  be  liable  without 
recourse,  they  having  been  guilty  of  a  non-feasance,  in  not  providing  a  jail. 

In  every  instance,  within  my  knowledge,  in  which  a  county  has  been  held 
liable  for  an  escape,  it  has  been  made  so  by  statute.  It  is  by  statute  the  hun- 
dred in  England,  is  made  liable  for  robberies,  in  certain  cases,  and  under  our 
territorial  government,  a  statute  was  adopted  by  the  governor  and  judges,  in 
August,  1792,  declaring  the  counties  liable  for  escapes  that  should  happen 
through  the  insufficiency  of  the  jail.  The  act  pointed  out  the  manner  in  which 
the  money  should  be  assessed,  and  paid,  and  also  the  manner  of  commencing 
and  conducting  suits  for  the  recovery  thereof,  in  case  the  courts  should  not 
order  tt  assessed  and  paid.  The  frauds  that  were  practised  on  the  counties, 
under  that  law,  by  collusions  between  plaintiffs  and  defendants,  when  no  debts 
were  really  due,  and  when  defendants  were  utterly  insolvent,  became  so  appa- 
rait  and  oppressive,  that  the  first  territorial  legislature  in  1790,  repealed  the  act, 
and  no  subsequent  legislature  has  seen  proper  to  receive  it. 

Prior  to  the  adoption  of  that  law,  I  believe  no  attempt  was  made  to  charge 
a  county  in  such  a  case,  and  this  is  the  first  suit  that  has  been  brought  for  that 
purpose,  within  my  l^nowledge,  since  the  repeal  of  the  law,  although  escapes 
have  been  numerous,  for  which  sheriffs  have  been  held  answerable  to  the  per- 
sons injured.  The  natural  inference  is,  that  it  has  been  the  prevailing  opinion, 
'that  sych  actions  could  not  be  sustained  at  common  law. 

Frpm  fhe  most  careful  view  I  have  been  able  to  take  of  this  case^  it  appears 
to  me,  that  the  county  of  Brown  is  not  liable  either  by  statute,  or  by  contract, 
to  pay  the  money  demanded,  nor  do  I  discern  that  she  has  committed  any  tort  to 
the  injury  to  the  plaintiffs,  and  I  do  not  know  of  any  ground,  distinct  from  these, 
on  w^ich  the  action  can  be  Sustained* 

The*  duty  and  the  power  of  the  commisBioners  is  ci>eated  by  statute.  While 
they  act  within  the  scope  of  their  powers,  tbe  county  must  be  bound,  but  if  they 
sl^ould  make  a  contract,  to  remove  the  seat  of  justice,  or  should  seize  on  pri- 
vate-property, for  county  purposes,  contrary  to  law,  the  dounty  would  not  be 
bound  by  the  contract,  or  liable  for  the  trespass,  they  would  be  responsible  in 
their  private  capacities.     The  proposition  therefore  that  "the  act  of  the  com- 
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mifaiooejw  is  the  <icl  of  Uie  county/'  must  be  tal^en  m  a  restricted  sense.  It 
woidd  bemiaebieYOus,  as  well  sa  unprecendented,  to  hold  the  county  answera- 
Uo  Iqc  their  tortious  and  illegal 
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Upon  a  motion  for  an  oxdei  to  the  sheriff  to  make  a  <|oad  the  court  look  onlj  to  the  oxaGution  on 
which  the  sale  was  made,  and  the  pcoceediogs  under  it. 

This  was  a  motikMi  for  an  order  to  the  sheriff  to  make  a  deed  for  lands  sold  on 
dkJLfa.  It  was  certified  to  the  Supreme  Court  of  Licking  county,  from  the 
court  of  £k>mmoQ  Pleas  of  that  county,  for  the  want  of  constitutional  quorum 
of  disinterested  judges  to  decide  it,  and  was  reserved  for  decision  at  Columbus. 
The  facts  were  these: 

At  the  October  term,  1820,  of  the  Common  Pleas,  the  plaintiff  recovered 
judgment  against  the  defetidants  for  $S,752  62.  Upon  this  judgment  a  fi.  fa. 
issued  in  April,  1821,  and  among  other  property  was  levied  on  S.  half  Qr.  S, 
T.  4,  R.  18,  and  on  another  tract  of  twenty-two  and  a  half  acres,  on  which 
the  Granville  furnace  was  erected.  These  lands  were  mortgaged  to  the  Bank 
which  was  defendant,  and  the  l^y  was  made  in  conformity  with  the  provisions 
of  theaet  of  February  2d,  1821,  providing  for  the  collection  of  debts  due  from 
banks  and  bankers.  The  amount  of  debt  due  upon  the  mortgages  and  the  value 
of  the  property  were  found  and  appraised  according  to  law,  and  the  sheriff 
returned  that  the  lands  were  not  sold  for  want  of  buyers. 

At  the  September  term,  1822,  on  the  motion  of  the  plaintifis  in  execution,  the 
levy  and  appraisements  were  set  aside  by  the  court.  At  the  next  succeeding 
term,  May,  1823,  the  plaintifi&  moved  the  court  to  rescind  the  order  of  the  pre« 
vious  tenn  setting  aside  the  levy  and  appraisement.  This  motion  was  continued 
Ibr  deciskm,  and  at  the  December  term,  1823,  an  order  was  made  rescinding  the 
previoas  ofd^r,  and  restoring  the  parties  to  all  the  rights  they  had  secured  pre- 
vious  to  the  ordw  of  September  term,  1832.  At  August  term,  1824,  the 
appraisement-Cinade  upon  the  furst.  fi  fa.  was  set  aside,  a  new  appraisement 
direeled)  and  leave  given  to  the  plaintiff  to  release  so  much,  of  the  levy  as  they 
night  ehoose.  A  new  apprusement  was  had,  and  the  property  bid  off,  at  two 
iMrdft  of  that  appnusement,  upon  which  this  application  for  the  order  directing 
a  deed  was  made. 

Eioiagy  for  plaintiff.     Irmny  for  defendants. 

Judge  Sherman,  did  not  sit,  having  been  counsel  in  the  cause. 

Opinion  of  the  Courts  hy  Judge  Hitchcock. 

This  motion  was  originally  made  in  the  court  of  Common  Pleas  of  Licking 
county,  and  there  not  being  a  quorum  of  disinterested  judges  in  that  court  to  de- 
termine the  question,  it  has  been  certified  to  this  court  for  decision,  aocording  to 
the  provisions  of  the  sixty-eighth  section  of  the  practice  act.  {State  Laws,  vol  22. 
page  64.) 
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It  i0  necessary  in  this  case,  as  in  every  other,  to  enquire  what  is  the  matter 
in  controversy,  what  is  the  question  to  be  decided  ?     The  application  ia  for  an 
order  upon  the  sheriiT,  to  make  a  deed  to  the  purchaser  of  certain  lands,  by  him 
sold  on  execution,  at  the  suit  of  the  plaintiff,  against  the  defendants.     The  case 
must  be  considered  in  the  same  light,  as  if  the  execution  had  been  issued  from 
this  court.     In  such  case  we  should  not  have  gone  back  to  enquire  whether  the 
judgment  upon  which  the  execution  had  issued  was  erroneous,  or  whether  an 
improper  order  had  been  made  for  issuing  the  execution.     If  the  execution  had 
been  improvidently  issued,  the  party  injured  thereby  would  not  be  without  re- 
dress.    The  proper  course  for  him  to  pursue,  would  be  to  move  to  have  the  ex- 
ecution, or  the  proceedings  under  it,  set  aside.     Upon  such  moticm  the  court 
might  wi^th  propriety  travel  back  and  enquire,  whether  subsequent  to  judgment, 
there  had  been  any  thing  irregular  in  their  own  proceedings,  or  in  the  conduct 
or  proceedings  of  their  officers. 

Counsel  for  defendants  in  argument  treat  the  question  as  if  it  aroee  upon  a 
motion  to  set  aside  the  execution  and  proceedings,  or  as  if  the  proceedings  had 
been  removed  from  the  court  of  Common  Pleas,  to  this  court,  by  cerliorarif  for 
irregularity.  In  this  they  mistake  the  point  in  issue.  Admitting  that  there  was 
so  much  irregularity  in  the  proceedings,  that  the  court  would,  upon  a  proper 
application  set  them  aside,  still  it  does  not  follow  that  the  motion  now  under 
consideration  must  be  overruled.  We  certainly  are  not  acting  as  a  court  of 
errors,  to  review  the  proceedings  of  the  court  of  common  pleas.  We  are  in  ef. 
feet  acting  as  a  court  of  Common  Pleas.  That  court  not  being  competent,  in 
consequence  of  interest  in  some  of  its  members,  to  decide  the  motion  submitted 
to  them,  the  duty  of  making  the  decision,  is  by  virtue  of  the  statute  transferred 

to  us. 

Upon  a  motion  to  set  aside  an  execution,  as  has  been  before  observed,  the 
court  can  with  propriety  examine  the  previous  proceedings  to  ascertain  wheth- 
er there  has  been  any  irregularity  in  the  orders  of  the  court,  or  in  the  proceed- 
ings of  the  clerk  ;  but  upon  a  motion  similar  to  the  present,  I  apprehend  we 
can  look  no  further  than  to  ascertain  whether  the  officer  in  making  the  sale  has 
pursued  the  law.  I  infer  this  from  the  nature  of  the  application,  and  from  the 
words  of  the  statute.  These  words  are  as  follows,  ^^provided^  that  if  the  court 
to  which  any  execution  shall  be  returned  by  the  officer,  for  the  satisfactiovi  of 
which  any  lands  and  tenements  may  have  been  sold,  ahally  rfier  hatrinig  earefuL 
ly  examined  the  proceedings  of  said  ^icer^  be  satisfied  that  the  sale  has  been  made 
in  all  respects  in  conformity  to  the  provisions  of  this  act,  they.shall  direct  their 
clerk  to  make  an  entry  in  the  journal,  that  tnc  court  are  satisfied  of  the  legality 
of  such  sale,  and  an  order  that  the  said  officers  make  to  the  purchaser  a  deed 
for  such  lands  and  tenements." 

Let  us  enquire  then  whether  the  sheriff  in  making  the  sale,  complied  with  the 
requisitions  of  the  law.  From  the  documents  before  us,  it  is  manifest,  that  he 
caused  the  lands  to  be  appraised  "by  five  respectable  disinterested  freeholders*^  of 
the  county,  that  these  freeholders  were  by  him  duly  sworn  before  they  made 
the  appraisement,  that  the  said  appraisers  made  a  return  to  him  of  their  ap- 
praisement, ''under  their  hands  and  seals,"  that  he  forthwith  thereafter,  deposit- 
ed a  copy  of  the  return  "with  the  clerk  of  the  court  from  which  the  writ  issued, 
and  that  the  property  was  sold  for  two-thirds  of  the  appraised  value.     It  is  fiir- 
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ther  manifest  that  he  gave  public  notice  of  the  time  and  place  of  sale,  for  more 
than  thirty  days  before  the  day  of  sale,  by  advertisement  in  a  public  newspaper, 
printed  in  the  county  of  Licking,  the  county  in  which  the  land  lies,  and  that  the 
sale  took  place  at  the  court  house  in  said  county. 

I  am  at  a  loss  to  discover  in  what  particular  the  officer  has  failed  in  his  duty. 
In  fact  the  complaint  is  not  so  much,  with  respect  to  the  officer,  as  to  the  court* 
Upon  the  whole,  "o/ier  having  earefully  examined  ^  proceedings"  of  the  offieeTt 
I  am  ^^satisfied  that  the  sale  has  in  aU  respects  been  made  in  conformxt^  to  the  pro- 
visions" of  the  statute,  and  that  the  order  must  be  made  according  to  the  request 
of  the  plaintiff.    Let  it  be  made  accordingly. 

Dissenting  opinion  of  Judge  Burnet. 

Having  dissented  from  the  opinion  of  the  court  in  this  case,  it  becomes  my 
duty  to  assign  the  reasons  which  have  induced  me  to  do  so.  The  cause  having 
been  certified  to  the  Supreme  Court,  for  the  want  of  a  constitutional  quorum  of 
disinterested  judges  to  hear  ftnd  determine  it,  in  the  court  below,  it  necessarily 
comes  before  us  as  it  stood  before  them,  and  it  is  our  duty  to  examine  the  pro- 
ceedings as  though  they  had  all  taken  place  in  this  court,  for  the  purpose  of  as- 
certaining whether  they  have  been  such  as  to  entitle  the  applicant  to  the  benefit 
of  his  motion. 

I  am  so  unfortunate  as  to  differ  from  my  brother  judges,  who  have  taken  a 
part  in  the  decision  of  this  case,  at  the  very  threshold,  as  to  the  extent  of  the 
ground  we  are  authorized,  or  required  to  occupy.  They  draw  a  very  marked 
distinction,  between  this  investigation,  and  that  which  would  be  proper  on  a  mo- 
tion to  set  aside  an  execution.  I  confess  that  I  do  not  discover  any  difference  in 
the  latitude  of  enquiry  that  is  admissible  or  necessary  in  the  two  cases.  I  do 
not  contend  that  the  court  can  go  behind  the  judgment  in  either  case,  but  I  do 
contend  that  the  object  of  this  procedure  cannot  be  attained  without  a  thorough 
investigation  of  all  the  proceedings  subsequent  to  the  judgment,  that  are  con. 
nected  with  the  execution  and  sale,  whether  they  emanate  from  the  sheriff,  the 
clerk,  or  the  court.  If,  on  an  application  like  the  present,  it  should  appear  that 
there  had  been  no  judgment,  or  execution,  or  levy,  or  that  the  officer  had  pro- 
ceeded  to  sell  after  the  court  had  set  aside  the  execution,  or  if  it  should  appear 
that  the  levy  and  appraisement  had  been  set  aside  before  the  sale,  as  was  the 
fact  in  this  case,  would  we  be  justified  in  shutting  our  eyes  upon  these  discove- 
ries, and  blindly  ordering  a  deed  to  be  made  to  the  purchaser  ?  I  am  constrain- 
ed to  answer  in  the  negative.  This  answer  would  be  forced  upon  me,  by  the 
strict  letter  of  the  statute,  were  I  at  liberty  to  overlook  the  spirit  and  design  of 
it.     In  conducting  this  enquiry,  the  statute  requires  three  things. 

1.  The  court  must  examine  the  proceedings  of  the  shcrifl,  to  ascertain,  if  ihoy 
have  been  regular. 

2.  They  must  be  satisfied  that  the  sale  has  in  all  respects  been  made  in  con- 
formity with  the  provisions  of  the  act. 

8.  They  must  be  satisfied  of  the  legality  of  the  sale. 

If,  on  the  first  branch  of  the  enquiry,  the  proceedings  of  the  sheriff  should 
appear  regular  as  to  the  levy»  appraisement,  return,  advertisement,  and  mode  of 
sale,  it  would  not  necessarily  follow  that  the  sale  had  m  all  respects  b«cn  made 
in  conformity  to  the  statute-     Other  parts  of  the  statute  might  have  been  viola* 


400  COMMISSIONERS  OF  BROWN  COUNTY  v.  BUTT. 

led.  When  we  apeak  of  the  UgaUtif  of  a  dieriff's  sale,  we  imdexstaad  diat  eli 
the  proceedings  conneated  with  it,  from  the  issuing  of  the  eiecution»  to  tiie  atri- 
king  off  of  the  land,  haa  heen  regular.  To  confine  the  import  of  that  tenn  te 
its  literal  signification,  which  is  the  simple  act  of  crying  off  the  premises,  would 
be  a  narrow  interpretation  indeed.  The  maxim  fwf  herti  in  Hieraj  hmret  in 
carUee^  would  weU  apply.  Although  the  acts  of  the  sheriff,  in  thraoselvescon* 
sidered,  might  be  unexceptionable,  yet  if  it  should  appear  that  the  execution  on 
which  he  acted,  had  been  issued  by  a  justice  of  the  peace,  or  that  there  had 
been  no  levy,  or  that  the  levy  and  appraisement  had  been  regularly  set  aside 
before  the  sale,  it  could  not  be  said,  that  the  sale  had,  in  all  respects,  been  made 
in  conformity  with  the  act,  nor  would  the  court  be  satisfied  with  the  l^ality  of 
the  sale,  because  such  circumstances  would  render  the  sale  a  perfect  nullity,  and 
clearly  show  that  the  purchaser  was  not  entitled  to  a  deed.  Such  facts  as 
would  avoid  a  deed  afler  it  was  made,  ought  to  be  sufficient  to  withhold  an  or- 
der for  making  it;  but  on  the  limited  construction  which  has  been  given  to  the 
statute,  the  provisions  which  are  most  essential  to  the  legality  and  validity  oi  the 
sale,  must  be  disregarded.  The  act  requires  an  execution  founded  on  a  judg- 
ment  of  a  court  having  jurisdiction  of  the  subject  matter,  on  which  there  must 
be  a  levy  and  an  appraisement.  These  are  provisions  of  the  act,  and  if  they 
have  not  been  performed,  the  court  cannot  see  that  the  sale  has,  in  all  respects, 
been  made  in  conformity  with  them.  If  a  statute  provides  that  there  shall  be  a 
levy  and  an  appraisement,  before  a  sale,  and  the  sale  be  made  without  a  levy,  it 
appears  as  plain  as  an  axiom,  that  the  sale  is  not  made  in  aU  respects  in  con- 
formity with  the  provisions  of  the  statute,  because  a  levy  is  one  of  those  pro* 
visions.  If  such  matters  as  these  are  not  to  be  regarded,  this  investigatioA 
must  be  a  useless  sacrifice  of  time.  The  form  might  be  dispensed  with,  and 
the  deed  executed  at  once.  From  this  view  of  the  subject,  I  feel  it  my  duty 
to  examine  the  objections  to  the  levy,  including  the  orders  of  court  in  relation 
to  it,  as  well  as  the  objection  to  the  appraisement  and  sale. 

The  defendant  objects — 

1st.  Because  the  statute  under  which  the  levy  was  made  (1821)  had  been 
repealed  before  the  issuing  of  the  vend,  e^cpo.  on  which  the  sale  was  made. 

2d.  Because  the  levy  on  which  the  sale  was  made,  had  been  set  aside  hy  the 
court,  on  motion,  and  at  a  subsequent  term  had  been  reinstated. 

3d.  Because  the  lands  had  not  been  separately  appraised,  as  the  statute  di- 
rects. 

4th.  Because  the  sheriff  rejected  a  part  of  the  land  levied  on  and  embraced 
in  the  mortgage,  and  refused  either  to  value  or  sell  it,  on  an  allegation  that  the 
title  of  tho  mortgagor  was  defective. 

It  appears  from  the  record,  that  the  plaintiff  obtained  judgment  against  the 
Granville  Banking  Company,  and  proceeded  to  levy  on  execution,  on  sundry 
tracts  of  land,  mortgaged  to  the  bank,  by  three  separate  deeds.  The  levy  was 
made  in  April,  1821,  under  the  act  of  1820,  which  was  repealed  by  the  act  of 
1822;  the  act  of  1822,  was  repealed  by  the  act  of  1824,  under  which  the  sale 
was  made. 

In  September,  1822,  the  court  of  Common  Pleas  set  aside  the  whole  levy,  on 
motion  of  plaintiff,  the  premises  having  been  twice  offered  for  sale.  At  the  Dc- 
cember  term,  1823,  the  court  on  motion  rescinded  the  order  of  Septeracer,  1822, 
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and  dureefod  th&levy  of  April,  1821,  to  be  reinstated.     In  the  interval,  a  nutn- 

ber  of  exectttiMis  were  isaued  on  judgments  at  the  suit  o€  other  creditors,  and 

levied  on  thesanoe  prc^rty,  by  which  those  creditors  claimed  the  preference. 

The  di&renl  tracts  contained  in  the  mortgages  were  not  separately  appraised, 

and  a  part  of  the  mortgaged  property  was  rehnquished  by  the  sheriff,  <^  ^ 

ground  that  the  title  of  the  mortgagor  was  defective.     These  are  the  most  im« 

poartant  facts  relating  to  the  points  that  are  to  be  considered. 

1st.  I  agree  with  the  majority  of  the  court,  that  the  first  objection  ccumot  be 

swrtained,  because  the  renpenX  of  the.  law  under  which  the  levy  was  made,  did 

not  affect  the  egcecudon  previoudy  issued,  or  the  levy  that  had  been  made  on  it. 

The  proceedings  aalar  as  they  had  gone,  were  valid.     The  levy  was  as  opera- 

tive  '9&6t  the  appeal  as  before  it.     The  new  law  affected  only  those  proceedings 

that  took  place  aHer  it  came  in  force.     The  principle  assumed  by  the  defendant, 

wduld  be  inconvement  and  mischievous  in  its  consequences. 
The  act  r^ulating  judgments  and  executions,  has  been  frequently  changed, 

and  if  the  repeal  of  one  law,  by  the  substitution  of  another,  should  reader  void 
the  steps  that  had  beeu  previously  taken,  it  would  be  difiicuU  for  judgment  cred- 
itors to  recover  their  money,  as  every  revision  and  repeal,  would  make  it  neces- 
sary to  commence  de  novoy  so  that  it  would  be  impossible  to  calculate  when 
their  labors  would  come  to  an  end.  And  it  may  be  remarked  that  the  last  stat- 
ute refers  to  judgments,  executions,  and  levies  previously  made,  and  by  a  fair 

construction,  recognizes  them  as  valid. 

It  has  been  decided  in  this  court,  in  several  analogous  cases,  under  the  prac- 
tice act,  and  under  the  act  in  question,  that  such  a  change  as  has  taken  placa 
in  this  instance  does  not  affect  proceedings  which  have  been  liad,  or  rights  which 
have  been  acquired  prior  to  the  change,  unless  it  be  expressly  so  directed.  It 
was  not  necessary  for  the  plaintiff  to  obtain  a  new  writ  and  a  second  levy. — 
(vide,  G,  Arnold  vs.  Fuller'^  heirs,  1  Ohio  Reports^  450.)     The  authorities  cited 

by  defendant's  counsel,  in  support  of  this  objection  do  not  sustain  it.  Milner^s 
case  (cited  from  3  Bur,  1456,  and  1  Black,  Rep,  451)  is  not  applicable.     That 

was  a  special  jurisdiction,  given  to  the  justices  by  a  statute  which  had  been  re- 
pealed "to  all  intents  and  purposes  whatsoever,"  without  providing  any  substi. 
tute.  All  jurisdiction  had  been  taken  away  in  express  and  strong  terms,  and 
the  question  was  not  whether  the  steps  that  had  been  taken  were  regular,  but 
whether  the  justices  were  authorized  to  proceed  any  further  in  any  form.  The 
same  remark  applies  to  the  case  oT  HolUiigsworihvs,  Virginia,  (Z  Dull,  378.) 
That  was  also  a  question  of  jurisdiction.  By  an  amendment  to  the  constitution, 
the  jurisdiction  of  the  court  had  been  entirely  taken  away,  and  they  were  neces- 
sarily compelled  to  stay  further  proceedings.  But  such  was  not  the  fact  in  this 
case,  the  subject  matter  in  question  was,  and  continued  to  be,  within  the  jurisdic- 
tion of  the  court,  and  the  change  in  the  law,  operated  only  on  the  proceedings 
that  should  subscquenlly  take  place. 

'ihe  execution  and  levy  had  been  regularly  and  legally  conducted,  and  as  the 
whole  process  of  execution,  is  one  entire  act,  the  proceedings  aller  the  levy, 
relate  back,  and  take  their  effect  from  the  date  of  the  levy. 

Pasmore*s  case,  from  4  DaJl,  was  an  indictment  for  perjury,  founded  on  the 
bankrupt  law  of  the  United  States.  It  was  pending  when  the  law  was  repealed. 
The  court  determined  that  the  case  was  not  within  the  saving  clause,  and  the 
defendant  had  a  verdict,     Duane's  case,  from  1  Binney,  wa9  an  indictment  lor 
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a  libel  against  a  public  officer.  Pending  the  proeecution  the  legidature  of 
Pennsylvania  passed  a  law,  declaring,  that  from  and  after  the  paming  of  that 
act,  no  person  should  be  liable  to  prosecution  by  indictment,  for  the  publicatioa 
of  such  papers  as  the  one  complained  of.  The  court  divided  in  opinicMU  The 
majority,  however,  decided  that  the  act  put  an  end  to  the  proeecutioD.  But 
there  cannot  be  any  analogy  between  these  cases,  and  the  one  before  us. 

They  were  on  penal  statutes,  which  are  not  constructed  by  the  same  rtaHeg, 
nor'  with  the  same  latitude  of  discretion  as  remedial  statutes. 

2d.   The  second  objection  leads  to  an  examination  of  the  power  of  the  court 
of  common  pleas,  over  their  own  orders  and  proceedings,  and  of  the  effect  of 
their  rescinding  the  order  of  December,  1828.  They  had  an  undoubted  right  toaet 
aside  the  levy,  and  when  that  was  done,  the  parties  in  interest  were  placed  en 
the  ground  on  which  they  would  have  stood,  if  the  levy  had  never  been  made* 
It  appears  from  the  record  that  the  order  setting  aside  the  levy,  was  made  in 
September,  1822,  and  that  Buckingham  permitted  that  order  to  stand  till  Decern- 
ber,  1823,  a  period  of  fifteen  months,  during  which  time  other  judgment  credit, 
ors,  availing  themselves  of  th^  right  secured  by  statute,  sued  out  executions,  and 
caused  them  to  be  levied  on  the  same  property,  by  which  they  claim  a  liai,  to 
the  exclusion  of  the  plaintiff.     The  17th  section  of  the  act  regulating  judgments 
and  executions,  provides  that  no  judgment,  heretofore  rendered,  or  which  may 
be  thereafter  rendered,  on  which  execution  shall  not  have  been  taken  out  and 
levied  before  the  expiration  of  one  year,  next  after  the  rendition  of  such  judg- 
ment, shall  operate  as  a  lien  on  the  estate  of  any  debtor,  to  the  prejudice  of  any 
other  bona  fde  judgment  creditor. 

From  September,  1822,  to  December,  1823,  Buckingham  had  no  levy  on  the 
property  in  question.  His  levy  having  been  set  aside  on  his  own  motion,  he 
stood,  as  to  other  judgment  creditors,  as  though  no  levy  had  ever  been  made,  and 
a  new  execution  and  levy  became  necessary;  but  if  it  could  be  admitted,  that 
the  court  had  power,  at  the  December  term,  to  revoke  an  order  which  had  long 
before  become  matter  of  record,  and  to  reinstate  the  levy  on  the  old  execution, 
it  must  as  to  third  persons,  operate  as  a  levy  from  that  term,  and  consequently 
the  plaintiff  will  have  lost  his  preference,  because  much  more  than  twelve  months 
had  elapsed,  and  other  judgments  had  been  levied  on  the  same  property.  It  is 
impossible  for  the  order  in  December,  1823,  to  relate  back,  so  as  to  divest  rights 
legally  vested  before  it  was  made.  Such  an  operation  would  defeat  the  intention 
of  the  statute. 

It  appears  to  me,  that  this  question  may  be  brought  within  a  narrow  compass. 
Had  Buckingham  a  levy  on  these  lands  when  the  junior  judgments  were 
levied  ? 

He  certainly  had  not,  as  appears  from  the  record,  and  as  his  judgment  at 
that  time  was  of  more  than  three  years  standing,  he  had  lost  his  preference,  by 
the  17th  section  of  the  statute  of  1824,  and  it  was  not  in  the  power  of  the  court 
to  restore  it,  so  that,  whether  the  court  had  or  had  not  power  to  pass  the  re- 
scinding order,  does  not  change  the  effect,  for,  admitting  they  had  the  power,  it 
could  not  operate  retrospectively.  The  plaintiff's  rights  must  stand  as  if  his  levy 
had  been  made  at  the  time  of  tlie  rescinding  order.  This  principle  was  fully 
settled  by  this  court,  in  the  case  of  Vciften  v.  Hedges,  at  the  present  term.  It 
Was  decided  in  that  case,  that  after  Patten  had  set  aside  his  levy,  he  stood,  as  to 
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all  subsequent  proceedings,  as  though  no  levy  had  been  made, 'and  that  the  prop, 
erty  could  not  afterwards  be  sold,  till  ii  was  again  seized  in  execution.  It  was 
also  decided,  that  by  setting  aside  his  levy,  afler  the  expiration  of  twelve  months 
from  the  date  of  his  judgment,  he  lost  his  preference,  by  the  17th  section  of  the 
act  of  1824,  although  he  had  the  first  judgment,  and  had  made  his  first  levy 
within  the  term  of  twelve  months. 

Sd.  The  third  objection  renders  it  necessary  to  look  into  the  statute,  subject. 
iog  mortgaged  premises  to  execution  on  judgments  against  banks  and  bankers. 
The  14th  section  makes  it  the  duty  of  the  officers  to  ascertain  and  report  to  the 
court,  the  amount  due  on  the  mortgage.  The  15th  section  provides,  that  when 
lands  are  mortgaged  to  secure  a  sum  greater  than  the  value  thereof,  the  interest 
of  thcBiortgagee  shall  not  be  sold  for  less  than  two-thirds  the  appraised  value; 
and  when  mortgaged  for  a  sum  not  ezceoding  the  value  therof,  the  same  shall 
not  be  sold  for  less  than  two  thirds  of  the  sum  due  on  such  mortgage.  The  16th 
section  directs,  that  when  more  than  one  tract  is  included  in  the  mortgage^  the 
amount  due  on  the  mortgage  shall  be  ascertained,  and  each  tract  shall  be  op- 
praised  eeparatehf^  and  if  the  appraised  value  of  the  land  shall  exceed  the  sum 
due  on  the  mortgage,  it  is  made  the  duty  of  the  sheriff  to  apportion  the  amount  due 
on  the  mortgage^  among  the  several  tracts  of  land,  in  just  proportion  to  their  ap^ 
praised  oa/tie,  and  to  sell  each  tract  of  land  contained  in  the  mortgage,  for  not 
less  than  two-thirds  of  the  amount  apportioned  to  the  same,  liable  to  be  re- 
deemed  by  the  mortgagor,  by  payment  of  the  amount  apportioned  to  the  same. 
The  17th  section  requires  all  lands  held  by  a  bank,  in  fee  simple,  or  in  trust,  to 
be  valued  and  sold,  as  in  other  cases  of  executioD. 

It  appears  from  the  record,  that  a  large  number  of  tracts  of  land  was  levied 
on,  and  that  these  tracts  were  contained  in  three  separate  mortgages,  in  which 
difierent  persons  were  concerned  as  mortgagors;  it  was,  therefore,  the  duty  of 
the  officer  to  ascertain  the  amount  due  on  each  mortgage  separately,  and  to 
make  separate  appnusements  of  the  several  tracts  embraced  in  each  mortgage^ 
and  in  all  respects  to  proceed  in  the  apportionment  and  sale,  under  the  16th  sec- 
tion, as  though  the  mortgaged  premises  had  been  tak«n  on  separate  executions, 
against  di£lerent  defendants,  because  it  might  be,  that  the  money  due  on  one 
mortgage  was  more  than  the  value  of  the  land,  and  the  money  due  on  anoUier, 
was  lesBi  in  which  case,  each  tract  contained  in  the  former,  would  be  sold  for 
twcthirds  of  its  value,  while  each  tract  contained  in  the  latter,  would  be  sold 
for  two-thirds  of  its  proportion  of  the  mortgage  money,  apportioned  as  above. 
This  course  must  be  pursued,  where  the  parties  to  each  mortgage  are  the  same, 
and  the  necessity  of  observing  it  is  much  more  apparent,  where  they  arc  differ- 
ent. If  it  is  not  attended  to,  lands  may  be  offered  and  sold  at  two-thirds  of  their 
valuation,  when  the  law  directs  that  they  be  offered  and  sold  at  not  less  than 
twOb.thiids  of  the  money  due  on  the  mortgage.  The  officer  wad  not  at  liberty 
to  proceed  as  though  the  lands  had  been  all  embraced  in  one  mortgage.  By 
pursuing  this  course,  he  has  subjected  them  all  to  be  sold  at  two-thirds  of  the 
valuaticm,  and  it  was  impossible  for  the  court  to  decide,  on  his  report,  whether 
or  not  some  portion  of  them  ought  not  to  have  been  sold  under  that  provision, 
which  gives  the  mortgagor  a  right  of  redemption,  on  the  terms  prescribed. 

The  proceedings  of  the  officer,  in  relation  to  the  valuation,  appear  to  be  de- 
fective and  irregular  in  another  particular.     He  has  not  reported  the  appraiser 
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ment  of  all  Uie  land,  although  the  statute  makes  it  his  duty  to  cauae  each  tract 
contained  in  the  mortgage,  to  be  appraised,  and  gives  him  no  discretion  on  that 
sul^iect.  The  report  was  imperfect  in  this  respect,  and  it  was  impossible  &a 
the  court  to  decide,  under  which  branch  of  the  16th  section  the  lands  oi^gjku  to 
have  been  sold,  admitting  that  it  was  correct  to  treat  the  three  mortgages  as 

one. 

4th.  The  fourth  and  last  objection  that  I  shall  notice,  is  the  conduct  of  the 
sheriff  in  releasing  a  part  of  the  mortgaged  premises  from  the  execution.     One 
of  the  mortgages  contained  one  thousand  seven  hundred  and  fifty  acres,  of  wiiich 
about  one  thousand  one  hundred  acres  were  valued  and  sdd — ^the  residue  hav^ 
ing  been  given  up  by  the  sheriif,  on  the  ground  that  the  title  of  the  mortgagor 
was  defective.     The  objection  to  the  title  seems  to  have  been  made  by  tbe  plain- 
tiff,  and  decided  by  the  officer,  on  his  own  authority.     This  step  was  in  direct 
opposition  to  the  statute,  which  requires  each  and  every  tract  lo  be  appraised 
and  sold.     It  contains  no  provision  for  rejecting  or  omitting  any  portion  of  the 
premises,  much   less  does  it  authorize  an  officer  to  decide  on  the  vahdity  of  the 
title,  at  the  instance  of  the  plaintiff.     Questions  of  title  involve  matter  of  fact 
and  of  law,  which  the  sheriff  is  not  supposed  capable  of  deciding,  and  the  stat- 
ute, as  we  should  naturally  expect,  gives  him  no  such  authority.     Such  an  ex- 
aminatioa  of  title,  must   necessarily  be  ex  parte.     The  sheriff  can  hear  but  one 
side,  and  of  course  there  must  be  but  a  slender  prospect  of  a  correct  result,  if 
he  were,  in  other  respects,  competent  to  decide  the  question.     Such  a  practice 
wouki  l>e  fraught  with  mischief.  Judgment  creditors  might  select  favorite  tracts, 
to  the  exclusion  of  others  less  desirable,  and  by  reducing  the  re])ortod  value  ot 
the  mortgaged  premises  below  the  amount  due  on  the  mortgage,  might  subject 
them  to  a  sale  without  the  statutory  right  of  redemption.     These  consequenoe& 
arc  serious,  and  show  the  impojiojr  and  dangert  as  well  as  illegality  of  the  prac- 
tice resorted  to  in  this  case.     It  may  happen,  that  the  title  to  a  part,  or  the 
whole  of  the  land  contained  in  a  mortgage,  is  objectionable.     The  judgment 
creditor  may  be  embarrassed  by  that  circumstance,  but  this  does  n(A  authorize 
him  to  select  his  own  mode  of  getting  over  the  difficulty — ^he  is  not  at  Hber^' 
to  decide  the  matter  himself,  or  to  have  it  decided  in  a  summary  way  by  the 
sheriff.     The  rights  of  other  pers(ms  are  involved,  and  must  be  reelected,  how- 
ever inconvenient  it  may  be  to  the  plaintiff.     In  ordinary  cases,  the  creditor 
may  select  for  himself;  but  in  this  case,  he  is  pursuing  an  extraordinary  remedy, 
given  by  statute,  and  it  is  necessary  to  follow  it  without  any  material  variatioii. 
The  plan  devised  by  the  legislature  will  be  deranged,  and  some  of  the  most  ma- 
terial principles  contained  in  it  most  be  lost,  if  the  valuation  does  not  erobraoe 
every  tract  contained  in  the  hdortgagc. 

On  these  grounds,  it  appears  to  mo,  that  the  proceedings  on  the  execution  have 
been  irregular — that  the  sale  was  manifestly  illegal,  and  that  the  order  appKed 
for  ought  not  to  be  granted. 
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IrUDLOW'S  HEIRS  v.  KIDD'S   HEIRS. 

Ill  abill  of  review,  ihct  original  Bil]^ answers,  cxiiibitsaod  depositions,  are  open  for  examination^ 
when  the  decree  contains  no  statement  of  the  facts  found,  or  principles  decided. 

Persons  interested  in  the  sdbjsct,  though  not  parties  to  the  original  Bill,  may  be  made  parties  in 
the  biDof  «Bview,  and  when  tbedecMe  is  reversed,  the  bHl  of  review  m  to  such  new  psfties,  will 
be  letuned  ns  a  tMsppitmBatml  tnil. 

This  was  a  bill  of  review,  adjourned  for  decision  here,  from  the  Supreme 
Court  of  Hamilton  county. 

The  case  was  this:  Israel  Ludlow  died  in  Hamilton  county,  in  the  year  1804, 
leaving  four  infant  children,  and  a  large  real  estate.  Among  this  was  the  lot 
No.  401,  in  Cincinnati,  the  legal  title  to  which  had  been  obtained  by  John  Kidd 
and  Joel  Williams.  To  obtain  the  conveyance  for  this  lot,  the  infants  prosecu- 
ted a  bill,  by  their  next  friend,  against  Kidd  and  Williams.  The  case  was  strong, 
ly  litigated,  and  a  mass  of  exhibits  and  depositions  introduced  into  the  cause. 
In  1817,  the  Supreme  Court  pronounced  a  general  decree  of  dismissal,  contain- 
ing no  recital  of  the  facts  considered  as  proved,  or  of  the  principles  of  law  up- 
on which  the  dismissal  was  grounded. 

After  this  dismissal,  the  lot  was  disposed  of,  in  different  modes,  by  Kidd  and 
W^illiams,  and  had  passed,  in  separate  parts,  into  different  hands.  Kidd  and 
Williams  having  both  deceased,  and  the  heirs  of  Ludlow  attained  their  lawful  age, 
they  prosecuted  this  HU  of  review,  to  procure  a  reversal  of  the  decree  pronoun- 
ced  against  them,  and  obtain  the  original  object  of  their  bill. 

In  this  bill  of  review,  they  recited  the  substance  of  the  original  bill  and  an- 
swers, of  the  exhibits  and  depositions,  and  set  forth  the  decree  of  dismissal. — 
They  made  the  heirs  of  Williams,  the  devisees  of  Kidd,  and  the  persons  now 
holding  the  legal  title,  defendants,  charging  them  with  notice. 

The  bill  prayed  a  review  and  reversal  of  the  decree  against  the  compleunants, 
and  a  decree  for  the  legal  title  against  those  holding  it.  To  this  bill  the  defend- 
ants  put  in  a  general  demurrer: — upon  which  they  maintained, 

1st.  That  in  a  bill  of  review,  nothing  could  be  loked  into  but  the  decree  it- 
self. 

2d.  That  upon  the  case  made,  the  decree  was  correct. 

The  case  was  elaborately  argued  by  Hamxo?9d  andSroRER,  for  complainants, 
and  by  Fox  and  N.  Wbight,  fox  respondents.  But,  as  the  decision,  upon  the 
first  point  only,  is  to  be  reported,  it  is  only  necessary  to  state  so  much  of  the  case, 
and  insert  such  part  of  the  arguments  as  are  necessary  to  umterstand  that  point 
alone. 

N.  Wrightf  in  support  of  the  demurrer.     Storer^  contra. 

Judge  Burnet,  having  been  original  counsel  for  the  complainants,  did  not  sit 
in  this  cause. 

By  the  CoTTRT. 

In  bills  of  review,  the  practice  of  this  court  has  been  to  examine  the  whole 
case,  and  decide  as  if  the  matter  was  open  before  them,  in  the  same  situation 
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as  it  was  when  the  decree  was  pronounced.  When  the  facts  proved,  and  prin- 
ciples decided,  are  not  inserted  in  the  decree,  a  hill  of  review,  for  error  in  law, 
would  he  useless,  if  this  course  was  not  pursued.  It  is  attended  with  some  in. 
conveniences;  hut  greater  mischief  would  prohahly  result  were  we  to  decline 
reviewing  any  decree  where,  from  the  nature  of  the  case,  a  hrief  general 
decree  would,  on  its  face,  he  free  from  error.  In  the  case  now  hefbre  us,  how- 
ever, we  may  he  satisfied  that  the  decree  of  dismissal  is  unsupported  by  any 
possible  deduction  from  the  facts  in  proof:  the  complainants  would  be  without 
remedy,  if  we  are  confined  to  the  examination  of  the  decree  alone.  Whether 
it  be  erroneous  or  not,  must  depend  upon  facts,  on  which  it  was  predicated.  As 
they  are  not  recited,  we  can  only  find  them  by  an  examination  of  the  proo&. 

This  mode  of  proceeding  has  not  therefore  been  controverted.  The  general 
adoption  and  acquiescence  in  the  practice,  both  by  the  bar  and  the  court,  evin- 
ces a  general  sentiment  as  to  its  correctness  and  utility. 

The  difference  between  our  practice  in  drawing  up  and  entering  decrees,  and 
the  practice  in  England  and  New- York,  sufl^iently  accounts  for  the  departure, 
amongst  us,  from  what  is  elsewhere  an  established  rule,  of  proceeding.  On 
this  point  the  demurrer  must  be  overruled.  It  must  also  be  overruled  generally. 
But,  as  the  case  may  again  come  before  us,  we  do  not  express  the  grounds' 
upon  which  we  go,  on  the  second  point. 

The  court  pronounced  a  decree,  reversing  the  original  decree  of  dismissal, 
and  made  an  order  that  the  bill  of  review  be  retained  as  a  supplemental  bill, 
and  stand  for  plea  or  answer;  and  that  the  cause  be  proceeded  in,  as  upon 
original  and  supplemental  bills. 
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As  between  vendor  and  vendee,  the  vendor  has  a  lien  upon  the  lands  sold,  for  the  purchase  mon- 
ey, though  personal  security  be  given . 

Such  lien  passes  to  the  devisee  of  the  vendor  when  tlie  legal  title  remains  in  him. 

When  in  an  entire  contract  for  the  sale  of  five  quarter  sections  of  land,  a  separate  bond  is  given 
for  the  conveyance  of  two,  the  purchaser  cannot  have  a  specific  performance,  without  performing 
the  entire  contract  on  hia  part. 

Chancery  may  aid  a  deed,  rendered  inoperative  by  accident  or  mistake,  when  the  gcantor  had 
power  to  convey,  but  it  cannot  generally  supply  a  want  of  power . 

Thus  a  c  mveyance  made  by  executors  under  a  defective  order  of  court  cannot  be  aided  in  equity. 

This  cause  was  reserved  for  decision  here,  by  the  Supreme  Court  sitting  in 
Richland  county.     It  was  argued  by 

J.  C.  Wright^  for  complainant.     Wm,  Stahbury^  for  respondent. 

Opinion  of  the  court  by  Judge  Bubnet. 

There  is  some  contradiction  in  the  testimony,  and  some  inconsistency  in  the 
statements  of  a  part  of  the  witnesses,  but  the  leading  facts  on  which  the  case 
must  depend,  are  sufficiently  ascertained.     The  bill,  answers,  and  exhibits^ 
show,  that  in  1811  Newman  sold  to  the  defendant,  Beam,  five  quarter  sections 
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of  land,  containing  eight  hundred  acres,  at  four  dollars  fifty  cents  per  acre, 
amounting  to  four  thousand  four  hundred  dollars.     For  two  of  these  quarter 
sections,  Newman  had  obtained  a  patent.     The  remaining  three  had  not  been 
paid  for,  in  full,  to  the  government,  and  consequently  were  held  by  certificates 
of  purchase.     Beam  was  to  complete  the  payments,  and,  to  enable  him  to  do 
so,  the  certificates  were  assigned*     The  legal  title  of  the  two  quarters  remained 
in  Newman,  who  gave  a  title  bond,  in  the  penal  sum  of  seven  hundred  and  fifty 
dollars,  with  a  coiidition  to  convey  them  on  the  payment  of  the  sum.    One 
thousand  two  hundred  dollars  of  the  purchase  money  was  paid  in  hand — ^notes, 
or  sealed  bills,  with  the  defendant  Hedges,  as  security,  were  given  for  the  resi- 
due, payable  by  instalments.     Newman,  the  vendor,  died  in  1818,  having 
devised  the  notes  to  his  widow,  one  of  the  defendants  in  this  suit.     Pajrments 
were  made  by  Beam  to  Newman  in  his  life,  and  to  his  widow  since  his  death, 
by  which  the  debt  has  been  reduced  to  one  thousand  one  hundred  and  sixty- 
seven  dollars  and  seventy-six  cents.     After  the  death  of  Newman,  his  execu- 
tors obtained  a  general  order  of  court  to  execute  deeds.     The  order  is  admitted 
by  both  parties  to  have  been  illegal  and  void.     The  executors,  however,  execu- 
ted a  deed  to  Beam,  for  the  two  quarter  sections  in  question,  on  the  supposed 
validity  of  that  order.     The  complainant  obtained  a  judgment  against  Beam 
in  August,  1817,  in  Belmont  county,  on  which  there  is  a  balance  of  one  thou- 
sand two  hundred  dollars  due.     Execution  on  this  judgment  has  been  sent  to 
Richland  county  and  levied  on  the  two  quarter  sections  not  conveyed,  there 
being,  as  it  is  alleged,  no  other  property  on  which  the  money  can  be  made. — 
The  object  of  the  bill  is,  to  subject  the  two  quarter  sections  to  sale,  for  the  sat- 
isfaction of  the  complainant's  judgment.     The  principal  matter  in  dispute  is, 
whether  the  court  will  require  the  defendants,  or  those  holding  the  legal  title, 
to  part  with  it  for  the  benefit  of  the  complainant,  before  the  residue  of  the 
purchase  money  is  paid. 
The  principal  points  discussed  by  the  counsel,  are  the  following: 
1st.  Had  the  vendor  a  lien  on  the  land  for  the  purchase  money  ? 
2d.  If  he  had  such  a  lien,  has  it  been  lost  or  relinquished  by  the  subsequent 
conduct  of  the  parties  ? 

Sd.  Did  the  payment  of  the  sum  of  seven  hundred  and  fifty  dollars,  named 
in  the  bond,  entitle  the  purchaser  to  a  deed  for  the  two  quarter  sections,  before 
the  whole  of  the  purchase  money  due  on  the  contract  was  paid? 

4th.  Will  the  court  give  efiect  to  the  deed  made  to  Beam  by  the  executors  of 
Newman,  agreeably  to  the  prayer  of  the  bill  ? 

.  On  the  first  point,  the  authorities  clearly  show,  that  a  vendor  has  a  lien  on  the 
premises  sold,  for  the  purchase  money,  and  that  his  lien  is  not  afiected  by  con- 
veyiog  the  premises,  and  taking  a  note  or  bond,  with  personal  security,  for  the 
money.  It  exists  in  every  case  of  a  sale,  where  the  money  is  not  paid,  unless 
it  be  otherwise  agreed  by  the  parties,  either  expressly  or  by  such  arrangements 
as  clearly  show  their  intention,  and  it  is  incumbent  on  the  party  contesting  the 
lien,  to  show  that  it  has  been  relinquished.  (0  Ves,  209.  Tutnner  v.  Bayncy  1 
John.  Rep.  308.  2  Ves.  622.  3  Eq.  Ca.  Ab.  682,  [n.]  1  Vem.  267.  3 
Atk.  272.  6  Ves.  752.  3  Bibb.  Rep.  183.  1  Wash.  Rep.  142.  1  Brma.  Cha. 
Rep.  801)  In  Pennsylvania,  and  in  South  Carolina,  the  right  of  the  vendor  to 
this  equitable  lien  seems  not  to  have  been  recognized,  but  it  has  been  admitted 
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and  enforced  in  most  of  the  state  courts,  and  in  this  court,  as  oHen  as  tho  qties- 
tion  has  been  presented.  (Jackman  v.  HaJhck,  1  Ohio  Rep.  318.)  As  between 
vendor  and  vendee,  the  rule  is  not  questioned  by  the  counsel  oa  eitiier  sMle.— 
But  OB  the  part  of  the  complamant,  it  is  strenuously  contended,  that  it  does  not 
exist  in  fiivor  of  these  defendants,  and  a  variety  of  circnmstances  have  been 
referred  to,  for  the  purpose  of  taking  the  case  out  of  the  rule.  As  for  example, 
that  the  vendor  took  obligations  with  personal  security,  for  the  purchase  money, 
and  that  these  obligations  were  payable  by  yearly  instalmeirts.  The  first  pairt 
of  this  objection  has  been  disposed  of  already,  and  h  is  not  easy  to  discover, 
why  the  fact,  that  the  money  was  payable  by  instalments,  should  charge  the 
rights  of  the  parties.  That  circumstance  cannot  affect  the  contract,  or  t)te 
consequence  resulting  from  it.  As  to  every  thing  connected  with  this  question, 
it  is  immaterial  whether  the  money  be  payable  in  a  gross  smn,  or  by  instal- 
ments, on  different  days.  It  was  also  urged,  that  because  the  legal  title  was 
retained  by  the  vendor,  for  a  time,  and  afterwards  conveyed,  with  the  asseitt  of 
the  devisee,  we  must  draw  the  conclusion,  that  the  parties  did  not  intend  to  have 
a  lien  reserved.  To  rebut  the  inference  drawn  from  this  circumstance,  it  is 
only  necessary  to  state,  that  the  retaining  of  the  title  by  Newman  till  the  time 
of  his  death,  evidences  a  determination  on  his  pact  to  hold  the  land  as  his  secu- 
rity; and  that,  as  the  executors  were  not  privy  to  the  contract,  and  were  igno- 
rant of  the  intenfti<Mi  and  understanding  of  the  parties,  at  the  time  it  was  m&de, 
their  attempt  to  convey  the  land  afler  the  death-  of  Newman,  cannot  have  any 
bearing  on  the  question;  we  cannot  draw  from  it  an  inference  inconsistent  with 
the  manifest  design  of  the  vendor.  But  this  qustion  does  not  rest  on  infbrence 
alone.  The  testimony  of  Pierce,  proves  that  it  was  a  part  of  the  contract,  that 
Newman  should  hold  the  land  as  security  for  the  money.  Such  proof  however 
was  not  necessary  on  the  part  of  the  defendants.  The  existence  of  the  Ken 
must  be  presumed,  until  the  contrary  appears.  It  rests  with  the  complainant  to 
show  that  the  vendor  did  not  rely  on  it. 

The  second  enquiry  is,  has  the  lien  been  lost  by  any  thing  that  has  taken 
place  since  the  contract  was  made.  The  complainant  contends,  that  if  the  Hen 
did  exist  in  the  life  of  Newman,  it  ceased  at  his  death,  and  that  the  devisee  can- 
not claim  it,  because  by  the  devise,  the  debt  has  been  separated  from  the  land. 

The  case  of  Jtickman  v,  Haliock,  (1  Ohio  Rep.  318,)  has  been  cited  to  sustain 
this  position.     That  was  a  claim  set  up  by  the  assignee  of  a  note,  in  the  life  of 
the  vendor.     It  was  a  transaction  between  the  living*     A  majority  of  the  court 
were  of  opinion,  that  the  lien  did  not  pass  by  the  assignment.     But  the  circum- 
stances of  the  two  cases  are  materially  different^  and  the  decision  in  that  case 
does  not  necessarily  conclude  this.     The  force  of  the  argument  used  on  that  oc- 
casion, seems  to  be,  that  the  vendor  may  separate  the  equitable  lien,  from  the 
legal  right,  that  he  may  assign  the  latter  but  cannot  pass  the  former,  because  it 
is  given  for  his  own  exclusive  benefit.     Adopting  this  reasoning  as  conclusive, 
it  admits  that  while  he  retains  the  legal  right,  the  equity  will  attadi  to  it,  and  up- 
on  that  principle,  if  he  retain  them  united  till  his  death,  they  must  both  descend 
to  his  heir,  or  pass  to  his  devisee,  because  the  act  of  God  shall  not  injure  any 
man.     The  death  of  a  vendor  cannot  impair  his  rights.     They  must  pass  to  his 
representatives  in  the  condition  in  which  they  were,  at  his  death.     If  the  debt,  in 
thehandsof  Newman,  during  his  life,  was  an  equitable  lien  on  the  land,  it  must 
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coiitiinie«o  in  the  hank  of  the  heir  or  devisee,  for  at  his  death  all  his  legal  and 
equitable  rights,  pass  by  operation  of  law,  in  the  same  state  in  which  he  held 
them.    No  good  reason  can  be  assigned  why  any  of  them  should  be  forfeited  by 
an  act  of  Proyidence  not  imder  his  controul.     The  duration  of  an  estate  may  be 
linuted  by  the  terms  of  the  grant,  to  the  life  of  the  grantee.    But  such  a  limita« 
tion  was  not  contem|^ated  by  the  parties  in  this  case.     The  rights  mutually  ac- 
quired  were  intended  to  survive.     There  was  nothing  in  the  nature  or  terms  of 
the  agreement  inconsistent  with  such  an  incident,  and  I  do  not  see  by  what  rule 
of  construction,  a  limitation  can  be  applied  to  the  equitable,  that  does  not  equally 
affect  the  legal  right.     The  security  for  the  debt,  should  be  as  permanent  as  the 
debt  itself.      They  ought  to  exist  and  expire  together.     The  object  of  the  lyia 
was  to  ensure  the  enjoy  mont  of  th«  other,  and  if  either  is  to  be  forfeited  by  the 
death  of  a  party,  I  am  at  a  loss  to  determine  which  it  should  be.     The  lien  of  a 
vendor  is  not  founded  on  arbitrary  principles,  that  require  a  rigid  construction. 
It  is  not  of  such  a  nature  as  should  induce  a  court  to  lay  violent  hands  on  it,  when- 
ever a  plausible  pretext  can  be  found  for  doing  so.     It  is  founded  on  principles  of 
justice,  and  ought  therefore  to  be  protected.     It  originated  in  the  care  which 
the  law  has  for  the  preservation  of  equitable  rights.     It  was  intended  to  prevent 
one  man  from  enjoying  the  property  of  another,  without  consideration,  and  it 
therefore  applies  as  well  to  the  representatives  of  a  deceased  vendor,  as  to  the 
vendor  himself.    It  is  in  the  nature  of  a  mortgage,  provided  by  the  benignity  of 
the  law  for  those  who  may  have  been  too  confiding ;  and  in  my  estimation,  our 
legal  system  would  be  imperfect  without  it.     The  great  object  of  every  code  ojf 
laws  is,  to  prevent  injustice,  and  the  more  effectually  that  end  is  accomplished, 
the  nearer  does  it  approach  to  perfection.     Justice  certainly  requires  that  rea| 
property,  sold  on  contract,  should  be  answerable  for  its  price,  as  far  as  is  con- 
sistent with  the  safety  of  third  persons.     Hence  legal  mortgages  have  been  re- 
sorted to,  and  the  doctrine  of  equitable  liens  has  been  established  ;  and  as  these 
securities  are  similar  in  their  operation,  and  have  originated  from  the  same  poll- 
cy,  they  ought  to  be  equally  favoured.     In  Martin  v.  MowJen,  and  Green  «. 
Hart,  (2  Burr,  979.  I  John,  Rep.  590)  mortgages  are  treated  as  chattel  inter* 
ests,  which  may  be  discharged  by  parol,  not  being  within  the  statute  of  frauds. 

This  would  show  that  there  is  no  essential  difference  between  legal  and  equi- 
table mortgages,  as  to  the  solemnity  required  in  their  discharge.  They  both 
originate  in  contract,  the  one  by  express  stipulation,  the  other  by  operation  of 
law. 

From  this  view  of  the  subject,  it  seems  to  be  a  just  conclusion,  that  the  death 
of  Newman  did  not  extinguish  his  lien  on  the  land  in  question,  and  that  the  right 
murvived  for  the  benefit  of  those  to  whom  it  legally  belongs. 

As  the  death  of  Newman,  and  the  attempt  to  convey  by  his  executors,  are  the 
only  circumstances  which  have  taken  place  since  the  contract  was  made,  calcu- 
lated, in  the  opinion  of  counsel,  to  destroy  the  lien,  and  as  neither  of  these  is  suf- 
^cient  for  that  purpose,  the  conclusion  follows,  that  if  the  lien  ever  existed,  it 
continues  to  exist. 

But  before  this  point  is  dismissed,  I  will  notice  some  of  the  authorities  cited 
by  counselas  having  a  bearing  on  it. 

Much  importance  is  attached  to  PoUexfen  v.  Moore,  (8  Atk,  272.)    The  d^ 

fondants  rely  on  it  to  establish  the  lien,  and  the  complainant  quotes  it,  to  show 
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that  the  lien  expired  at  the  death  of  the  vendor.  It  has  often  been  remarked, 
that  the  report  of  that  case  was  very  obscure,  and  the  Master  of  the  Rolls,  in 
Trintmer  v.  BaynCy  (9  Ve9. 210)  affirms,  that  Lord  Hardwicke  destroys  his  own 
dictum^  that  "the  equity  will  not  extend  to  a  third  person,"  by  the  decree  which 
he  makes  in  the  same  case.  The  object  of  the  cross  bill  was  to  protect  a  leg- 
acy, given  out  of  the  personal  estate,  either  by  requiring  the  con^lainant  in  the 
principal  bill,  who  was  a  vendor,  seeking  for  lus  purchase  money,  to  resort  to 
lus  equitable  lien,  or  otherwise,  if  he  were  allowed  to  exhaust  the  personal  estate 
to  the  prejudice  of  the  legatee,  that  she  might  succeed  to  his  equitable  right ; 
and  in  the- face  of  his  own  dictum,  the  chancellor  marshalled  the  assets,  so  as  to 
gi](e  her  all  the  relief  she  was  entitled  to.  He  established  the  equUahle  Ueriy  and 
confined  the  vendor  to  thcUfuHd,  by  which  the  personal  estate,  was,  Bo  far  pre. 
served,  for  the  legatees.  In  other  words,  he  decided,  that  the  land,  after  it  had 
descended  to  the  heir  of  the  purchaser,  should  be  bound  for  the  purchase  mo- 
ney, for  the  benefit  of  a  person  not  a  party  to  the  contract ;  and  not  only  so,  but 
that  the  vendor  should  resort  to  that  lien,  and  exhaust  the  fund  in  the  first  in. 
stance.  The  object  of  the  cross  bill  was  therefore  gained,  and  the  equitable 
lien  enforced,  for  the  benefit  and  at  the  instance  of  a  third  person. 

So  for  as  the  principle,  really  settled  in  that  case,  has  a  bearing  on  the  dictum 
of  the  Chancellor,  it  appears  to  condemn  it,  and  to  favor  the  conclusion,  that  it 
has  been  introduced  by  the  carelessness,  or  misapprehension  of  the  reporter. 
It  appears  however  to  be  the  foundation  of  the  doctrine  now  contended  for,  and 
to  have  led  to  all  the  controversy  on  the  subject,  which  is  found  in  the  subsequent 
cases.  But  the  object  I  had  principally  in  view  in  turning  to  that  case,  was,  to 
distinguish  it  from  the  case  before  us,  by  shewing  that  these  defendants  cannot 
be  treated  as  third  persons  in  the  sense  in  which  the  Chancellor  used  the  phrase* 
Mrs.  Moore,  whom  Lord  Hardwicke  denominated  a  third  person,  was  not  con- 
cerned in  the  sale,  or  purchase  of  the  land,  she  had  no  interest,  either  originaL 
or  derivative  in  the  purchase  money.  Her  claim  had  no  connexion  with  the 
debt  created  by  the  purchaser,  or  with  the  lien  which  the  law  created  for  its  se- 
curity. She  was,  in  the  literal  sense  of  the  word,  as  to  that  transaction,  a  third 
person,  a  stranger,  seeking  to  protect  a  legacy,  that  had  no  relation  to  the  sale 
of  the  land,  and  in  which  the  vendor  never  had  an  interest.  Her  prayer  was 
if  the  vendor  did  not  avail  himself  of  the  lien,  that  the  court  would  place  her 
in  his  shoes,  and  transfer  to  her  his  equitable  right.  A  simple  statement  of  the 
case  shows  that  it  is  not  analogous.  Mrs.  Newman,  in  this  sense,  is  not  a  third 
person,  she  cannot  be  called  a  stranger  to  the  transaction,  she  has  succeeded  to 
the  rights  of  her  husband,  resulting  from  that  contract — she  stands  in  the  shoes 
of  the  vendor,  and  as  the  legal  owner  of  the  debt,  claims  the  benefit  of  the  se- 
curity jattached  to  it.  She  is  the  only  party  in  interest.  The  lien  cannot  operate 
in  favor  of  any  other  person;  she  does  not  attempt  to  meddle  with  the  rights  of 
others,  and  cannot  therefore  be  denominated  a  third  person* 

That  case  ought  not  to  be  carried  further  than  its  terms  necessarily  require. 
Subsequent  cases  should  not  be  brought  within  its  influence  by  remote  analc^. 
Mortgages  are  considered  as  inseparable  from  the  debts  to  which  they  relate. 
They  follow  them  as  the  shadow  follows  the  substance,  so  that  any  act  amount- 
ing  to  a  legal  transfer  of  the  debt,  will  carry  with  it  the  mortgage.  In  Martin 
M,  Matcleny  (2  Burr,  973)  Lord  Mansfield  states  it  as  a  settled  rule,  that  a  mort. 
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gage,  being  a  charge  on  the  land,  whatever  will  give  the  numeyy  will  convey  the 
estate  in  the  land  along  with  it,  to  every  purpose.  If  the  debt  be  assigned,  de- 
vised, or  discharged,  without  naming  the  mortgage,  the  mortgage  wiU  share  the 
fate  of  the  debt.  The  right  in  ii,  passes  by  the  operation  of  law,  rather  than 
by  the  act  of  the  party.  Green  v.  JJorf,  (1  John.  580)  adopts  the  same  prin- 
ciple. The  dicium  of  Lord  Hardwicke  as  it  is  expounded  by  the  complainant} 
would  be  mconsistent  with  the  doctrine  maintained  in  these  emd  other  cases  of 
similar  import.  But  it  appears  to  me,  that  it  cannot  be  applied-  to  a  person  who 
has  acquired  an  intertest  in  the  debt,  and  with  that  limitation,  it  has  no  unfavor- 
able bearing,  on  the  claim  of  the  defendant,  nor  does  it  conflict  with  the  cases 
just  cited.  « 

It  must  be  recollected,  however,  that  the  matter  directly  in  contest  between 
these  parties,  is  the  two  quarter  sections  not  conveyed  by  Newman  in  his  life* 
The  three  quarters  which  were  conveyed,  have  been  disposed  of.  As  to  these 
quarters  the  defendants  certainly  stand  on  higher  ground.  They  have  the  legal 
tide,  against  which  the  complainant  is  setting  upon  equity,  and  the  question  is, 
whether  the  court  vdll  deprive  them  of  that  title,  and  if  they  will,  upon  what 
terms.  In  deciding  this  question,  it  is  necessary  to  consider,  on  what  ground 
the  complainant  stands.  He  had  no  concern  in  the  contract,  and  as  a  partyy 
he  has  no.  interest  in  it.  He  is  pursuing  the  rights  of  Beam,  in  the  character  of 
a  creditor,  and  any  circumstances  of  hardship,  in  his  own  case,  are  not  to  be 
considered  here.  He  stands  in  the  shoes  of  Beam,  and  the  case  must  be  decided, 
as  though  Beam  were  the  complainant  praying  for  a  specific  execution  of  his 
contract.  Viewed  in  this  light  the  complainant  must  do  equity  before  he  can 
expect  to  receive  it. 

Whatever  might  have  been  the  understanding  of  the  parties,  we  find  the  de- 
fendants with  the  law  on  their  side,  and  with  an  equity  at  least  as  strong  as  that 
of  the  complcdnant.  The  purchaser  is  insolvent,  and  the  defendants  must  lose 
the  purchase  money  if  they  are  compelled  to  give  up  the  title,  which  is  the  only 
plank  on  which  their  hoped  can  rest.  I  do  not  know  on  what  principle  Beam 
can  extort  it  from  them,  before  he  has  complied  with  his  part  of  the  contract. 
It  certainly  was  not  the  intention,  or  expectation  of  those  concerned,  that  he 
should  have  the  land  without  paying  for  it.  If  the  title  had  remained  in  the  ven- 
dor by  mere  accident,  I  could  not  hesitate  to  say  that  equity  ought  not  to  take  it 
from  him,  till  the  contract  is  fulfilled.  But  in  this  case  there  is  both  positive 
and  presumtive  evidence  that  Newman  relied  on  his  title  and  retained  as  lus  se- 
curity. 

The  third  enquiry  is,  did  the  payment  of  8750,  the  sum  named  in  the  title 
bond,  entitle  the  purchaser  to  a  deed  for  the  two  quarters,  before  the  whole  of 
the  purchase  money  due  on  the  contract  was  paid.  The  counserfbr  the  com- 
{ilainant  have  treated  the  case  as  though  there  were  two  contracts,  one  relating 
to  the  three  quarters  conveyed,  and  the  other  to  the  two  quarters  not  conveyed, 
and  on  that  ground  they  claim  a  right  to  the  two  quarters,  because  they  alledge 
the  purchase  money  for  them  has  been  paid  in  full.  But  they  have  certainly 
taken  an  incorrect  view  of  the  subject,  for  in  the  first  place  there  is  not  any  thing 
that  indicates  two  contracts,  and  in  the  second  place  the  most  rational  conclusion 
as  to  the  payments  is,  that  they  were  not  made  with  reference  to  one  portion  of 
the  land,  more  than  another. 
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The  defendantd  allege,  positively,  in  their  answera,  that  the  fire  quarter  nc. 
tians  were  sold  in  a  body,  at  the  average  price  of  #5,60  per  acre,  amouBtiDgto 
•4400.  Henry  Bell,  Michael  Newman,  and  Michael  Beam,  Jun,  testify  to  the 
same  fact.  They  prove  that  the  land  was  sold  in  a  lump,  at  an  average  price* 
and  by  a  smgle  contract.  The  testimony  of  Pearce  amounts  to  the  same  thing. 
He  heard  the  parties  speak  of  the  transaction  as  one  contract,  and  understood 
from  them  that  the  land  was  bound.  In  addition  to  this  the  nature  of  the  tnu»- 
action  and  the  circumstances  attending  it,  show  clearly  that  there  were  not  two 
contracts.  There  was  a  great  difference  in  the  value  of  the  quarters,  both  as  to 
quality  of  soil,  and  improvements.  Some  of  them  were  entirely  unimproved,  a 
part  of  them  was  improved  to  a  considerable  extent,  and  yet  they  were  sold  at 

an  average  price. 

This  could  not  have  been  the  case,  if  they  had  been  purchased  separately. 
The  sum  of  twelve  hundred  dollars  paid  in  hand  was  deducted  from  the  amount 
of  the  five  quarters,  and  notes  with  security  were  given  for  the  residue,  with- 
out  distinguishing  for  what  particular  portions  of  the  land  they  were  given,  ttid 
all  the  quarters  were  purchased  at  one  and  the  same  time.     From  these  circum- 
stances, independent  of  the  testimony,  the  inference  is  irresistible,  that  the  five 
quarters  were  purchased  by  one  and  the  same  contract.     The  execution  of  the 
title  bond,  is  no  evidence  of  two  contracts.     It  was  the  natural  consequence  of 
the  difference  in  the  situation  of  the  title.  As  there  was  money  due  to  the  United 
States  on  three  of  the  tracts,  which  was  to  be  paid  by  the  purchaser,  it  wag 
necessary  to  assign  him  the  certificates  for  those  tracts,  to  enable  him  to  oom- 
plete  the  payment,  and  as  the  vendor  was  to  retain  the  title  of  the  two,  for  which 
patents  had  been  obtained,  it  was  natural  to  give  a  title  bond,  and  ^as  it  was  the 
understanding  of  the  parties  that  all  the  land  was  to  be  bound  for  the  purchase 
money,  and  as  obligations  had  been  given  for  the  whole  amount,  the  sum  named 
in  the  title  bond  was  most  probably  accidental.     There  is  no  rule  of  cakulation 
suggested  by  the  case,  from  which  it  can  be  ascertained  that  seven  hundred 
and  fifly  dollars  was  due  on  the  two  quarters*     At  the  average  price,  they 
mnounted  to  seventeen  hundred  and  sixty  dollars.  If  the  whole  payment  of  twelve 
hundred  dollars,  be  deducted  from  them,  the  sum  due  would  be  five  hundred  and 
sixty.     If  a  proportionate  part  be  deducted,  the  sum  due  would  be  twelve  hun^ 
dred  and  eighty  doUare. 

The  admission  so  much  relied  on,  that  seven  hundred  and  fifly  ddlars  had 
been  paid,  amounts  to  nothing,  for  it  appears  from  the  testimony  of  Mr.  Parker, 
that  at  the  time  those  declarations  were  made,  the  payments  amounted  to  more 
than  three  times  that  sum,  as  the  original  debt  had  been  reduced  to  eleven  hun- 
dred  and  sixty  •seven  dollars.  But  there  is  not  the  slightest  reason  to  suppose 
that  any  part  of  this  money  was  paid  with  special  reference  to  these  quarters* 
Counsel  have  labored  to  give  the  case  aspect,  but  without  success.     TTie  Acts 

do  not  sustain  it. 

The  fourth  and  last  enquiry  is,  will  the  court  give  effect  to  the  deed  elcecnABd 

by  the  executors. 

Chancery  may  aid  a  deed,  rendered  inoperative  by  accident,  or  mistake^  wfcen 
the  grantor  had  power  to  convey,  and  intended  to  do  so,  but  it  caaiiot  generally 
$upply  a  want  of  power.  It  cannot  give  effect  to  deeds  exeduted  by  persMs 
who  have  neither  title,  nor  authority  to  convey,  from  those  who  have  llie  tWe, 
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The  dead  from  the  eieeutors  of  Newman  to  Beam,  waa  unauthoiiied  and  illegaL 
hB  operatioii  was  not  prevented  by  a  defect  in  the  fonn,  or  in  the  execution  of 
it,  but  by  a  total  wa&t  of  power  to  convey,  which  no  court  of  equity  can  sup- 
ply.  A  decree  may  remedy  a  mistake  in  a  conveyance  by  a  person  having 
power  to  convey,  but  it  cannot  create  a  power.  The  former  is  often  done» 
when  the  r^hts  o£  third  persons  are  not  affected,  or  when  equity  would,  in  the 
first  instance,  have  decreed  a  conveyance.  But  in  this  case  the  executors 
attsn]|>ted  to  convey  without  authority,  and  if  their  deed  had  taken  effect,  it 
wottld  have  been  injurious  to  third  persons.  The  statute  has  pointed  out  the 
only  method  by  which  executors,  or  administrators  can  obtain  power  to  sell  real 
estate,  or  to  execute  contracts  for  the  sale  of  it,  made  by  their  testators,  or  in* 
testates.  It  is  necessary  to  pursue  that  course,  in  order  to  obtain  that  power, 
and  an  atten^t  to  convey,  before  they  have  done  so,  must  be  wholly  inoperative. 
Hie  power  must  be  obtained  from  the  common  pleas,  and  it  would  not  be  more 
ine|;ular,  for  this  court  to  grant  the  power  in  the  first  instance,  than  to  remedy 
a  want  of  it,  after  a  fruitless  attempt  had  been  made  to  execute  it,  and  besides, 
when  application  is  made  to  the  common  pleas,  for  an  order  to  execute  a  con- 
tract, it  ia  their  duty  to  see  that  the  contract  has  been  fairly  made,  and  fully 
ecmj^ed  with  on  the  part  of  the  purchaser,  and  if  they  should  unadvisedly, 
order  a  conveyance,  while  any  portion  of  the  purchase  money  was  due  and  un- 
paid, it  would  be  c<nitrary  to  the  statute,  and  such  a  fraud  on  the  heirs  or 
devisees,  as  would  justify  the  interference  of  this  court  for  their  protection.— 
There  are  two  circumstances  then,  which  prevent  us  from  giving  efiect  to  the 
deed  made  by  the  executors  of  Newman. 

1.  They  made  it  without  having  obtained  a  power  for  that  purpose  from  the 
court  of  Common  Pleas. 

2.  As  the  contract  had  not  been  fully  complied  with  on  the  part  of  Beam,  the 
Cmnmon  Pleas  were  not  authorized  to  grant  the  power,  and  if  ihey  had  made 
an  order  for  that  purpose,  it  might  have  been  avoided  as  a  fraud,  on  those  who 
were  interested  in  the'^contract;  so  that  the  question  resolves  itself  into  ttus, 
will  chancery  give  effect  to  a  deed  made  without  authority,  and  under  such 
circumstances  as  would  authorize  them,  if  an  authority  had  been  granted,  to  lay 
their  hands  on  it  as  a  fraud  on  third  persons. 

The  complainant  seems  to  rely  much  on  the  alleged  equity  of  his  case.  But 
if  he  has  an  equity  it  cannot  aid  him,  because  the  defendants  have  an  older  and 
a  stronger  equity.  It  does  not  appear  when  the  debt  to  Tieman  was  contracted, 
nor  is  it  material  to  know.  His  judgment  was  rendered  in  1817.  The  lien  of 
the  defendants  has  existed  since  1811.  The  equity  of  the  complainant  extends 
oidy  to  that  portion  of  interest,  that  would  remain  in  Beam,  after  all  prior  equi« 
ties  are  satisfied.  On  tins  principle  he  is  to  be  postponed  to  the  defenders  wha 
bold  an  older  equity.  The  defendants  have  also  the  strongest  equity*  New- 
man was  the  proprietor  of  the  whole  property.  He  was  not  bound  to  sell  it; 
and  after  he  had  contracted  to  sell,  he  was  not  bound  to  convey,  tiU  the  consid- 
aration  money  was  paid.  Seam  had  no  right  to  appropriate  it  to  his  own  use 
or  to  the  nse  cf  his  creditors,  further  than  he  had  made  it  his  own  by  paying 
ikut  purchase  money.  Were  we  now  to  appropriate  the  proceedi  of  this  kndto 
the  natirfaction  of  the  judgmeoot,  we  should  virtually  decjeethe  estate  of  New- 
nan  to  pay  the  debts  of  Beam,  without  a  previous  liability,  and  without  a 
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consideration;  but  on  the  other  hand,  if  the  complainant  receives  what  the  land 
is  worth,  more  than  the  residue  of  purchase,  money  due  on  the  contract,  he  will 
obtain  all  the  right  of  his  debtor,  beyond  which  he  has  no  equitable  claim.— 
The  complainant's  counsel  to  strengthen  himself  on  this  point,  urged  very  ear- 
nestly, that  Beam  had  treated  the  land  as  his  own — that  it  was  reputed  to  be 
his — that  it  gave  him  credit — and  that  the  world  was  thereby  deceived.     In  a 
contest  about  personal  property,  as  to  which  possession  is  prima  facie  evidence 
of  right,  such  facts  as  these  are  entitled  to  weight  and  are  sometimes  decisive  of 
the  matter  in  controversy,  but  the  occupancy  of  land  is  not  considered  as  an 
evidence  of  title.     No  prudent  man  would  rely  on  such  circumstances,  but 
would  rather  resort  to  the  records,  where  the  truth  may  be  ascertained,  and  if 
he  omit  this  precaution  the  consequences  are  chargeable  to  himself.     But  the 
argument  drawn  from  this  source  is  wholly  gratuitous,  because  there  is  no  evi« 
dence  to  show  that  Tieman  knew  of  such  facts,  or  relied  on  them,  when  he 
gave  credit  to  Beam.    If  the  legal  title  had  been  conveyed  to  Beam,  and  the 
defendants  were  resting  entirely  on  their  equitable  lien,  there  might  be  some 
plausibility  in  recurring  to  these  circumstances:  but  the  fact  is  not  so,  the  legal 
title  has  not  been  conveyed,  the  defendants  were  not  bound  to  vigilance,  they 
had  the  same  right  to  rely  on  their  title,  as  a  legal  mortgagee  has,  and  the  same 
right  to  reply  to  the  complainant,  caveat*  emptor*     It  is  readily  admitted  that 
facts  of  this  description,  sustain  the  exception  to  the  general  rule,  made  in  &vor 
of  subsequent  purchasers,  for  a  valuable  consideration,  without  notice,  as  to 
whom  the  equitable  lien  cannot  be  enforced.     It  was  also  urged  that  Hedges, 
considered  the  deed  from  the  executors  as  valid,  and  supposed  that  he  had  no 
right  to  rely  on  the  land  as  a  fund  to  pay  the  purchase  money  for  which  he  was 
bound  to  Newman.     This  may  be  so,  but  his  ignorance  does  not  forfeit  his 
rights. 

On  the  whole,*  we  are  satisfied,  that  the^sum  due  to  the  estate  of  Newman, 
must  first  be  paid  out  of  the  proceeds  of  the  sale,  and  the  residue  paid  over  to 
the  complainant. 


MICHAEL  PATTON  v.  THE  SHERIFF  OF  PICKAWAY  COUNTY. 

Under  the  execution  law  of  1824  a  levy  made  within  a  year  from  the  date  of  the  jad^ent,  and 
set  aside  after  the  expiration  of  the  year,  loses  the  lien  as  against  subsequent  judgoents  upon  which 
a  levy  is  made  within  the  year  and  continued  until  the  sale. 

Where  a  levy  is  set  aside,  the  parties  stand  in  the  same  situation  as  if  no  levy  had  bean  made. 

This  was  an  amicahle  action,  brought  to  decide  the  right  of  the  plaintiff  to 
certain  monies  made  upon  execution.  It  came  before  the  court,  upon  a  case 
agreed,  and  was  adjourned  from  the  county  of  Pickaway. 

The  plaintiff,  Patton,  obtained  two  judgments  against  Bently-^one  in  Jvly^ 
1820,  one  in  April,  1821.  Upon  both  these  judgments  executions  were  sued 
out,  in  June,  1821,  and,  on  the  28th  of  that  month,  levied  on  the  real  estate  cf 
Bently.  In  July  1822,  the  appraisement  and  the  levy  were  set  aside.  On  the 
3Sd  of  January  1829,  writs  of  ^.  fa.  were  again  sued  out,  and  on  the  22d  of 
February,  1828,  were  levied  on  the  same  property  first  levied  upon,  and  oa  ooe 
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additional  lot*    Alias  process  was  sued  out  from  term  to  term  until  January, 
1826,  when  a  sale  was  made. 

At  April  term,  1821,  J.  Allen  obtained  a  judgment  against  Bently.     In  June 
1821,  he  sued  ajli./a.  which  was  levied  on  the  same  lots,  July  21, 1821,  and  the 
process  was  regularly  continued  until  the  sale  was  efiieotedin  January,  1826. 

There  were  other  subsequent  judgments,  previous  to  January,  1823,  upon 
which  executions  issued  and  levies  were  made.  But  as  the  two  cases  stated* 
embrace  the  point  decided  in  the  opinion,  it  is  unnecessary  to  state  them. 

Patton's  first  judgment  secured  the  first  lien.  His  second  judgment  was  of 
the  same  term  with  that  of  Allen.  None  of  the  executions  were  sued  out  with, 
in  ten  days.  Patton's  were  first  sued  out,  and>  put  in  the  hands  of  the  sherifif. 
His  levy  was  set  aside  in  July,  1822.  The  levy  of  Allen  was  continued,  and 
the  question  to  be  decided  was,  whether  Patton  lost  his  preference  by  setting 
aside  his  levy. 

Opinion  of  the  court  by  Judge  Hitchcock. 

In  the  present  case,  the  court  are  called  upon  to  give  a  further  construction  to 
the  judgment  and  execution  law  of  1824.  In  the  case  of  M*Cormick  o.  Alexan. 
der^  {ante,  65)  delivered  at  the  last  term,  it  was  determined  that,  under  that  laWf 
judgment  creditors^  who  had  not  sued  out  and  levied  execution  within  one  year  from 
the  date  of  the  judgment^  lose  their  lien  and  preference,  as  against  subsequent  judg~ 
ment  crediiorsy  who  had  sued  out  and  levied  execution  within  the  year ;  and  this^  as 
well  in  cases  of  judgments  before  the  enactment  of  the  law,  as  after  it. 

It  has  been  suggested,  that  such  construction  might  be  given  to  the  fourth  seC" 
tion  of  that  act  as  would  induce  the  court  to  doubt  the  correctness  of  this  deci- 
sion. That  section  of  the  law  was  carefully  examined  before  that  case  was  deci- 
ded :  it  has  been  since,  with  equal  care,  re-examined,  and  we  discover  nothing 
in  it  which  can,  in  the  least,  tend  to  change  the  opinion  then  expressed.  Al- 
though a  Qpuri  may,  and  undoubtedly  sometimes  do,  in  the  examination  of  a  sta- 
tute, find  some  things  which  are  not  consistent  with  their  ideas  of  policy  or  of 
justice,  yet  it  would  be  hghly  improper  to  distort  the  language,  or  the  evident 
mecming,  in  such  manner  as  to  give  the  statute  a  construction  consistent  with 
their  own  feelings,  when  such  construction  would  manifestly  defeat  the  intention 
of  the  legislature.  The  judgment  and  execution  law  of  1824,  contains  a  system 
which  is  as  well  adapted,  perhaps,  for  the  state  of  Ohio,  as  any  other  which 
could  be  formed  on  the  same  subject.  So  far  as  it  respects  judgments,  which 
shall  be  subsequently  rendered,  no  one,  it  is  believed,  can,  with  propriety,  com- 
plain. If  there  is  any  complaint,  it  must  be  on  the  ground,  that  the  statute  ex- 
tends to  judgments  which  were  rendered  before  its  enactment.  If  this  be  an 
evil,  it  will  soon  be  past.  And  to  give  a  construction  to  any  part  of  the  statute 
which  would  destroy  the  harmony  of  the  whole,  in  order  to  remedy  this  particu- 
lar evil,  would  be  followed  by  consequences,  the  injurious  efifects  of  which  can* 
not  be  easily  foreseen. 

The  Ath  section  above  referred  to  provides,  ^Hhat  when  two  or  more  writs  qf 
execution,  against  the  same  debtor,  shall  be  sued  out  during  the  term  in  which  judg* 
ment  is  rendered,  or  within  ten  days  thereafter;  and  when  two  or  more  writs  if  ex 
ecuticn  against  the  same  debtor,  shall  be  delivered  to  the  officer  on  the  same  day,  no 
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prrferenee9haahegivent0Mer<f§u4fhwrU$fhitif  am0^      turn  €f  maiie^  k 

not  made  to  satisfy  aU  executions^  tkeamouni  made  sMl  be  distributed  toAes&pem 
ral creditors^  impropartUm  tothe  anwunt  rf  their  respective  dmatde;  in  oBtther 
cases,  the  vfrU^executianfo^deHveredUt  Ike  qfieer.sha^  amd  U 

shanbeihedsUy^theeficerytoet^darseonever^teritqfexefutian,  AelimewkBmt0 
received  the  same."  ProYiakmB  aiinilar  in  «ibflt«noe  bsre  beea  oooteinai  in  ey- 
«j  iaw  on  the  sesoe  fiubjeot  for  many  years. 

In  oid^  to  give  a  proper  construction  to  tUs  «eclkti»  we  jznistyas  in«irer7 
other  case,  look  liiroiigh  the  whole  statute,  and  i£  posaMe,  00  oonstnie  it,  tiiat 
the  whole  may  have  effect,  and  that  one  part  shall  not  defeat  anolher.  We 
mut/t  bear  in  mtad  that  the  legidature  in  acting  upon  this  solyect,  ase  not  iegia. 
lating  for  a  particular  case.  They  are  determining  the  rights  of  difieront  jiidg. 
ment  creditors,  and  also  the  rights  of  the  judgmemt  creditor  and  debtor.  It  is  ior 
these  persons  they  are  legislating,  and  as  to  others  they  go  no  jflirther  than  an 
attempt  to  provide,  that  in  the  contest  between  these,  their  rights  shall  not  be 
violated.  Neither  is  the  legislation  confined  to  any  particular  species  «f  pn^. 
erty.     Property  iu  possession,  whether  real  or  personal,  is  taken  into  view. 

By  the  first  section  of  the  act  it  is  enacted,  **ihat  lands,  tenements,  goods  and 
chattels  shallbe  subject  to  the  payment  of  debts,  and  shall  be  Utdfle  to  be  taken  in  eeecu* 
iion"  d^c.  The  second  section  provides,  ^^ihat  ^  lands  and  tenements  of  the 
debtor  shallbe  hound  for  the  satisfaction  of  any  judgment  against  such  debtor, from 
the  first  day  of  the  term,  at  which  judgment  shall  be  rendered,**  ^c.  It  is  this  sec- 
tion which  gives  the  creditor  a  lien  upon  the  lands  of  the  debtor,  in  consequence 
of  the  recovery  of  judgment,  but  it  extends  only  to  the  lands  situate  in  the  coun- 
ty where  the  judgment  is  rendered.  For  the  same  section  provides  that  where 
the  lands  are  situate  in  a  different  county,  such  lands  as  well  as  die  goods  and 
chattels  of  the  debtor,  shall  be  bound  from  the  time  they  are  seized  in  execution. 

The  lien  which  is  thus  created,  is  by  subsequent  provisions  of  the  statute  reg- 
ulated as  to  other  bona  Jide  judgment  creditors:  as  to  all  the  rest  of  the  world  it 
appears  to  be  perpetual*  By  the  9th  section  provision  is  made,  that  if  an  execu- 
tion be  levied  upon  the  lands  of  the  debtor,  and  it  shall  appear  by  the  inquiaition 
required  by  the  statute,  that  the  lands  thus  levied  upon,  at  two  thirds  their  ap^ 
praised  value,  are  sufficient  to  satisfy  the  execution  with  all  costs,  the  judgment 
upon  which  such  execution  issued  ^^sJtaUnot  operate  as  a  Hen  upon  the  residue  rf 
the  debior^s  estate  to  the  prejudice  of  any  other  bona  fide  judgment  creditor*  The 
17th  section  determines  the  character,  or  continuance  of  this  hen.  Without  re* 
peating  this  section,  it  is  sufficient  to  say,  that  by  its  provisions  the  lien  is  to 
continue  one  year,  and  for  a  greater  length  of  time  provided  an  execution  be 
sued  out  and  levied  within  that  period.  But  if  an  execution  is  not  levied  with- 
in the  year,  the  judgment  shall  not  operate  as  a  lien  to  the  prejudice  of  *^am/ 
other  hma  fide  judgment  creditor" 

Taking  these  parts  of  the  statute  together,  it  is  apparent  that  a  judgment  op- 
erates as  a  lien  upon  the  lands  and  tenements  of  the  debtor,  and  that  this  Hen  is 
secured  to  the  creditor  for  the  term  of  one  year.  Within  that  time  no  individa- 
al  can  deprive  him  of  it.  But  if  not  enforced  within  that  period,  it  is  inopenu 
tive  so  far  as  respects  a  more  diligent  creditor. 

If,  in  giving  a  construction  to  the  4th  section  of  the  statute,  we  were  to  p^y 
no  attention  to  the  priority  of  judgments,  upon  which  executions  were  issued,  if 
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W6  were  not  to  regard  the  description  of  property  upon  which  8uch  executions 
were  levied,  but  were  to  determine  that  unless  the  executions  were  issued  with- 
in ten  days  after  the  term,  in  which  judgment  was  rendered,  or  unless  the  exe* 
cutions  were  delivered  to  the  officer  on  the  scune  day,  the  one  first  delivered 
•should  be  first  satisfied,  all  that  is  said  in  the  statute  upon  the  subject  of  judg- 
ments, operating  as  liens  upon  the  lands  and  tenements  of  the  debtor,  would  be 
rendered  nugatory.  Lands  and  tenements,  as  well  as  goods  and  chattels,  as  to 
any  beneficial  effect,  would  be  only  bound  from  the  time  they  were  seized  in 
execution.     Such  could  not  have  been  the  intention  of  the  legislature. 

What  construction  then  can  this  i^tion  receive  which  will  give  it  full  effect, 
and,  at  the  same  time,  not  interfere  with  the  other  parts  of  the  law.  It  appears 
to  me  that  the  intention  of  the  legislature  is  easily  ascertained.  In  this  section, 
they  intended  to  provide  for  cases  where  there  were  two  or  more  judgment  cred- 
itors, having  equal  rights,  and  where  there  is  no  priority  of  lien,  as  when  the 
judgments  are  recovered  in  the  same  term,  for  cases  where  the  judgment  does 
not  operate  as  a  lien,  but  the  property  is  bound  only  from  the  time  when  seized 
in  execution,  as  goods  and  chattels,  or  lands  not  situate  in  the  county  where  the 
judgment  is  recovered;  for  cases  where  the  creditor,  in  consequence  of  not  hav- 
ing an  execution  levied  within  one  year,  from  the  date  of  his  judgment,  has  lost 
the  benefit  of  his  lien  so  far,  that  it  "sTiaU  not  operate  to  the  prejudice  of  any  other 
bona  fde  judgment  creditors J^^  If  this  section  is  construed  to  extend  to  these 
different  classes  of  cases,  it  will  be  found  to  be  beneficial,  if  extended  further,  it 
will  defeat  some  of  the  essential  provisions  of  the  statute. 

The  case  before  the  court  differs  only  in  one  particular  from  the  case  of  Jlfc 
Cormick  v,  Alexander.  In  that  case  no  execution  issued  upon  the  judgment  of 
EvanSy  one  of  the  creditors,  within  twelve  months  from  the  date  of  his  judgment. 
In  this  case,  Patton  caused  execution  to  be  issued  and  levied  upon  part  of  the 
property  which  was  eventually  sold,  within  twelve  months  from  the  first  day  of 
the  term  in  which  his  judgment  was  recovered.  At  the  July  term  of  the  court 
of  Common  Pleas,  1622,  however,  this  levy  and  the  appraisement  made  in  pur- 
suance  of  it,  was  on  motion  of  the  plaintiff  set  aside. 

It  remains  then  to  consider  the  effect  of  setting  aside  a  levy.  It  would  seem 
that  upon  this  subject  there  could  be  but  one  opinion.  If  the  levy  is  set  aside,  as 
to  all  subsequent  proceedings,  the  course  to  be  pursued  must  be  the  same  as  if 
no  levy  had  been  made.  Before  the  property  can  be  sold  it  must  be  again  seized 
in  execution.  Had  the  fi,  fa  been  levied  upon  goods  and  chattels,  so  soon  as 
the  levy  was  set  aside,  the  goods  and  chattels  must  have  been  restored  to  the 
debtor.  Patton,  while  he  abided  by  his  first  levy  was  safe,  but  having  elected 
to  pursue  a  different  course,  if  that  course  operates  to  his  injury,  he  must  abide 
the  consequences. 

The  first  levy  of  an  execution  issued  upon  the  plaintiff's  judgment,  which  can 

be  noticed  by  the  court,  is  the  one  which  was  made  on  the  22d  of  February, 

1628.    This  was  more  than  one  year  afler  the  date  of  the  judgment.    It  follows, 

that  according  to  the  principle  settled  in  the  case  of  McCormick  v.  Alexander ^ 

he  lost  his  lien  so  far  that  the  same  could  not  operate  to  the  prejudice  of  other 

bona  fde  judgment  creditors,  whose  executions  had  been  levied  within  twelve 

months  after  the  date  of  their  respective  judgments.     This  being  the  opinion  of 

the  coart,  and  it  appearing  that  the  money  made  will  not  be  more  than  sufficient 
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to  satisfy  Judgments  which  must  be  preferred  to  that  of  the  plaiutifi^  aoeording  to 
the  tenns  of  the  agreed  state  of  facts^  judgment  must,  in  the  present  case,  be  en- 
tered for  the  defendant. 


ESTE  ET  AL.  v.  STRONG  ET  AL- 

It  is  a  leoeftt]  rule,  that  upon  a  bUl  to  carry  a  decrM  into  execution,  the  court  wUl  not,  unli 
under  ipecial  circumstances,  examine  the  justice  of  the  deciaon,  or  the  law  of  the  decree. 

A  decree  in  equity  a^inst  a  guardian,  touching  the  real  estate  of  hit  ward,  does  not  affect  tha 
ward  unless  he  be  a  party  to  the  original  suit. 

Where  a  guardian  has  given  a  lien  upon  real  estate  claimed  by  and  in  ponemon  of  his  ward,  tuch 
lien  cannot  be  overreached  by  the  ward  purchasing  a  paramount  title. 

This  cause  was  adjourned  from  the  Supreme  Court  of  Hamilton  county.  It 
was  a  bill  to  carry  into  effect  a  decree  pronounced  in  a  case  between  £.  Pear** 
son,  and  S.  R.  Miller,  guardian  of  the  heirs  oi  Elijah  Strong,  deceased.  The 
interest  in  the  decree  had  been  transferred  to  the  present  complainants,  in  trust 
for  certain  purposes.     The  state  of  the  case  is  as  follows : 

Pearson  prosecuted  a  suit  in  chancery  against  Miller,  as  guardian  of  the  heirs 
of  Strong,  to  obtain  a  decree  for  the  specific  performance  of  an  agreement,  made 
as  guardian,  charging  the  rents  of  a  house  in  Cincinnati,  with  a  balance  due 
Pearson,  for  erecting  the  house,  upon  a  previous  contract,  as  guardian,  made 
by  Miller,  under  an  order  of  court  to  sell  part  of  a  lot  to  improve  the  residue. 

Miller  alone  was  made  defendant,  and  a  decree  was  pronounced  against  him 
for  the  specific  execution  of  the  contract. 

Pending  the  original  suit,  the  defendant,  D.  E.  A.  Strong,  had  attained  his 
full  age,  and  upon  proceeding  on  a  petition  for  partition  had  become  the  sole 
owner  of  the  house  and  ground  in  dispute.  And  before  this,  Miller  had  made  a 
lease,  as  guardian,  for  a  term  of  years  to  the  other  defendants,  upon  which  con- 
siderable rents  had  accrued  and  remained  unpaid. 

This  bill  was  filed  against  D.  E.  A.  Strong,  the  legal  owner,  against  the  les- 
sees,  and  the  widow,  to  whom  dower  had  been  assigned,  to  obtain  the  benefit  of 
the  original  decree,  and  was  so  framed  as  to  have  no  reference  to  any  matter 
behind  that  decree. 

D.  E.  A.  Strong  pleaded  in  bar, 

1st.  That  the  heirs  of  Strong  were  not  parties  to  the  original  suit,  and  that, 
although  Miller  was  his  guardian  when  the  alleged  contract  was  made,  yet  be- 
fore suit  brought.  Miller  was  superseded  and  another  guardian  appointed  in  his 
place;  and  that  before  the  decree  was  pronounced,  he  had  attained  his  full  age. 

To  this  plea,  the  complainants  replied,  that  the  new  guardian  permitted  Miller 
to  act  as  guardian,  in  controling  and  renting  the  property;  and  that  the  defend- 
ant. Strong,  after  he  had  attained  his  age,  sanctioned  the  acts  of  Miller.  The 
defendant  demurred  to  this  rephcation. 

2d.  The  defendant  pleaded  that  he  had  purchased  and  owned  the  property 
under  a  title  paramount  to  that  of  E.  Strong,  for  whose  children  Miller  acted  as 
guardian. 

And  the  complainants  replied,  denying  the  validity  of  the  title  purchased,  and 
asserting  the  continuance  of  the  possession  under  the  heirs  of  E.  Strong,  and  the 
kasG  of  their  guardian. 
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To  this  replication  also,  the  defendants  demurred. 

The  decision  of  the  court  being  confined  to  these  two  pleas,  it  is  conaidared 
unnecessary  to  take  any  notice  of  the  various  other  facts  presented  by  answers 
and  pleas  in  the  cause. 

C.  Hammond^  for  complainants.     Caswell  and  Starr ^  contra. 

m 

Opinion  of  the  court,  by  Judge  Shebm an. 

The  bill  in  this  case  is  filed  to  enforce  a  decree  of  this  court  rendered  in  tha 
case  of  Pearson  vs,  S,  JR.  Miller,  as  guardian  of  D.  £.  A.  Strong  and  others, 
children  of  Elijah  Strong  deceased,  charging  the  rents  of  certcdn  real  estate 
with  the  payment  of  the  balance  due  Pearson  for  improvelfnents  thereon.  It  is 
carefiilly  framed  to  avoid  bringing  into  litigation  the  matters  controverted  in  the 
former  suit.  The  defendant  D.  £.  A.  Strong,  the  only  party  in  interest,  seeks 
to  avoid  the  efiect  of  the  decree  by  showing  that  Miller  was  not,  at  the  time  of 
filing  the  bill  by  Pearson,  his  guardian,  and  that  he  attained  his  full  age  before 
the  decree  was  pronounced;  emd  upon  this  plea,  and  the  replication  thereto,  the 
question  is  made,  whether  the  decree  against  Miller  is  conclusive  and  ought  to 
be  enforced  against  the  defendemts,  without  reference  to  the  facts  upon  which  it 
was  founded. 

It  is  a  general  rule,  that  upon  a  bill  to  carry  a  decree  into  execution,  the 
court  will  not,  unless  under  special  circumstances,  examine  the  justice  of  the 
decision,  or  the  law  of  the  decree^  but  if  the  case  be  proper  for  their  interfer- 
ence,  will  specifically  execute  the  decree.  There  are  cases  where  this  rule  has 
been  relaxed,  and  the  decree  been  varied,  if,  upon  examining  the  proofs  taken 
in  the  cause^  wherein  the  decree  was  made,  or  the  directions  given,  a  mistake 
has  been  discovered.  (John.  vs.  Norihy,  2  Ver.  409.  West  vs,  Skip^  1  Ves, 
245.) 

It  ought  to  be  observed,  that  at  the  time  of  filing  the  bill  against  Miller,  in 
which  the^decree,now  sought  to  be  enforced,  was  rendered,  all  the  defendants  were 
in  esse,  claiming  the  same  rights  to  and  interest  in  the  rents  in  question,  as  they 
do  now,  with  the  exception  that  D.  £.  A.  Strong,  one  of  the  defendants,  pur- 
chased, during  the  pendency  of  the  former  suit,  the  adverse  claim  of  Hindeand 
wife  to  the  lot,  out  of  which  the  suits  in  controversy  arise. 

If  this  decree  should  be  enforced  against  the  defendant,  D.  E.  A.  Strong,  it 
would  have  the  efiect  of  incumbering  his  property,  with  the  payment  of  a  large 
sum  of  money,  on  the  ground  that  Miller,  his  guardian,  had  so  subjected  it,  dut 
ring  his  minority,  without  his  ever  having  had  an  opportunity  of  showing  either 
that  Miller  was  not,  in  fact,  his  guardian,  at  the  time  the  supposed  contract  f6r 
building  was  entered  into,  or,  if  his  guardian,  no  such  contract  was  made^  or 
any  other  matter  going  to  impeach  the  justice  or  legality  of  the  decree  now 
sought  to  be  enforced. 

The  extent  of  the  power  of  a  statutory  guardian,  over  the  real  estate  of  his 
ward,  and  how  far  he  can  lawfully  incumber  it,  for  improvements,  or  other  pur- 
poses,  it  is  unnecessary  to  consider  in  this  case;  for,  if  the  power  of  the  guar. 
dian  be  admitted  to  the  extent  claimed  by  the  complainants,  but  has  been  so  de- 
fectively executed  as  to  render  it  necessary  for  the  party  claiming,  under  the 
act  of  the  guardian,  to  resorjtto  a  court  of  chancery,  to  charge  the  estate  of  the 
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ward,  it  is  proper  that  the  ward  shoald  be  a  party  to  such  Mil;  and  adeeree 
obtained  against  the  guardian,  as  nich,  in  a  suit  where  the  ward  was  not  a  party 
would  not  be  conclunve  upon  him.  In  those  cases  where  tha  legal  ri^of  the 
guardian  is  unquestioned,  as  to  sell  the  personal  property  of  the  ward  for  his 
support  and  maintenance,  and  the  contract  of  the  guardian  has  been  executed 
by  the  sale  and  delivery  of  such  personal  property  to  a  bona  fide  purchaser,  the 
sale  would  be  binding  upon  the  ward,  and  the  property  would  vest  in  such  pur- 
chaser, without  his  being  at  all  answerable  to  the  ward  for  the  faithfiil  applica- 
tion of  the  purchase  money.  But  if  the  contract  of  the  guardian  be  executory, 
and  it  become  necessary  to  resort  to  a  court  of  chancery  for  its  execution,  the 
ward  ought  to  be  made  a  party  to  such  suit,  and  any  decree  obtained  against  th« 
guardian,  in  a  suit  in  which  the  ward  was  not  joined,  would  not  be  oonclusiTe 
upon  him,  nor  enforced  against  him,  upon  a  subsequent  biU,  founded  only  oa 
such  decree  against  his  guardian. 

But  whatever  might  be  the  effect  of  a  decree  against  the  guardian  of  an  infant, 
in  his  character  of  guardian,  upon  the  estate  of  his  ward,  the  pleadings  in  this 
case  show  that  this  relation  did  not  exist  between  Miller  and  the  defendant,  D. 
E.  A.  Strong,  at  the  time  of  filing  the  original  bill  by  Pearson,  nor  at  any 
time  during  the  progress  of  that  suit  to  its  final  terminaticsi,  by  the  decree  now 
sought  to  be  enforced.  Miller  was  not,  at  the  commencement  of  that  suit,  or 
ever  afler,  the  guardian  of  D.  E.  A.  Strong,  and  although  he  suffered  the  suit 
to  proceed  against  him  as  such  guardian,  without  objection,  or  disclosing  the 
fact  of  his  not  being  such  guardian,  neither  his  silence  or  unauthorized  aets^ 
however  fraudulent  or  injurious  to  the  complainants,  can  prejudice,  much  lass 
conclude  the  rights  of  the  defendant. 

If  D.  E.  A.  Strong,  after  he  arrived  at  full  age,  having  a  knowledge  of  tha 
facts,  had  recognized  and  sanctioned  the  act  of  Miller  in  pledging  the  rents  ac- 
cruing from  the  city  lot,  toward  the  payment  of  the  improvements  made  thereon 
by  Pearson,  under  the  contract  of  1817,  it  would  be  obligatory  on  him,  and  a 
court  of  chancery  would  enforce  the  contract  against  hinu  But  this  fact  can- 
not aid  the  complainants  in  this  case,  their  bill  being  avowedly  framed  to  charge 
the  rents,  on  the  ground  of  the  decree  against  Miller,  as  his  guardian,  and  not 
upon  the  contract  of  1817,  the  improvements  made  by  Pearson,  and  the  recog- 
nizing that  contract  by  D.  E.  A.  Strong,  ailer  he  arrived  at  fiiU  age. 

The  decree  is  against  Miller,  as  guardian  of  the  heirs  of  E.  Strong,  deceas- 
ed, and  subjects  the  rents  of  certain  real  estate,  belonging  to  those  heirs,  to  the 
payment  of  a  large  sum  money,  those  heirs  not  being  parties  to  the  suit  in  which 
the  decree  was  made.  During  the  pendency  of  that  suit,  the  interest  of  all  the 
heirs  was  vested  in  D.  E.  A.  Strong,  who  had  attained  full  age  at  the  time  of 
the  rendition  of  the  decree  against  Miller,  and  is  now  the  only  one  of  the  heirs 
of  E.  Strong,  deceased,  interested  in  the  lot,  the  rents  of  which  are  charged 
with  the  payment  of  the  claim  of  Pearson.  Miller,  the  sole  defendant  in  the 
former  suit,  although  there  described  as  the  guardian  of  D.  E.  A.  Strong,  was 
not  in  fact  a;t  that  time  his  guardian.  To  consider,  under  these  facts,  the  decree 
rendered  against  Miller,  as  guardian,  conclusive  upon  the  rights  and  interesti 
of  D.  E.  A.  Strong,  would  be  manifestly  subversive  of  some  of  the  plainest  and 
most  obvious  principles  of  law  and  justice.  It  would  be  directly  adjudicating 
upon  the  property  of  an  individual,  without  giving  him  an  opportunity  of  being 
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iMardi  and  that  upon  a  pretence  which  la  shown  to  be  fidae;  Foy  it  isevideni 
that  the  defendant,  D.  £•  A.  Strong,  the  only  person  claimmg  title  to  the  prop* 
erty,  the  rents  of  which  are  afiected  by  the  decree,  has  never  had  an  opportn* 
nity,  directly,  by  himself,  or  indirectly,  by  his  guardian,  to  object  to  the  claim 
of  Pearson,  to  have  the  rents  applied,  in  discharge  of  the  debts  due  him,  for  the 
improvements  he  made. 

If  D.  £.  A.  Strong  had  been  made  a  party  to  the  suit  o£ Pearson  against  M7. 
&r,  it  would  clearly  have  been  competent  for  him  to  have  shown  that  Miller  was 
not,  at  the  time  when  the  contract  to  pledge  the  rents  was  entered  into,  his  legal 
guardian,  or  otherwise  authorized  to  act  for  him,  or  in  any  manner  incumber  or 
dispose  of  his  estate*  If  this  decree  could  be  enforced  against  him,  because  ren- 
dered  against  one  called  his  guardian,  without  enquiry  into  its  merits,  or  the 
facts  upon  which  it  was  founded,  he  would  be  forever  concluded  from  showing 
that  Miller  was  not,  in  fact,  his  guardian.  This  consequence  may  also  result, 
that  an  entire  stranger,  by  assuming  the  name  and  character  of  guardian  of  a 
minor,  may  dispose  of  the  personal  property,  and  encumber  the  real  estate  of 
such  minor,  in  such  manner  as  to  be  binding  and  conclusive,  and  the  infant  be 
driven  to  seek  a  compensation  from  the  intermedllng  stranger,  for  the  injury  he 
may  have  sustained. 

Whatever,  therefore,  may  be  the  extent  of  Pearson's  equitable  lien  upon  the 
property  of  the  defendant,  D.  E.  A.  Strong,  to  be  reimbursed  the  amount  of  his 
expenditures,  for  lasting  and  valuable  improvements,  made  on  said  property  in 
pursuance  of  the  contract  of  1817,  with  Miller,  as  the  guardian  of  the  heirs  of  E] 
Strong,  deceased,  the  matters  contained  in  the  first  plea  of  the  defendant,  D.  E. 
A.  Strong,  is  a  legal  bar  to  the  relief  sought  by  the  complainants  in  this  bill, 
frafoed  as  it  is,  upon  the  supposition  Aat  the  decree  in  the  suit  against  Miller,  as 
guardian,  is  conclusive  upon  the  defendants,  and  seeking  only  to  enforce  that 
decree :  and  that  the  legal  effect  of  this  plea  is  not  changed  by  any  thing  con- 
tained in  the  replication  thereto. 

Upon  the  question  growing  out  of  the  second  plea  of  the  defendant,  D.  E.  A, 
Strong,  the  court  have  never  entertained  a  moment's  doubt.  E.  Strong,  the 
ancestor  of  the  defendant,  D.  E.  A.  Strong,  was  in  possession,  and  claimed  title 
to  the  lot  in  question.  ^  Upon  his  death  it  descended  to  his  heirs  at  law.  A  part 
thereof  was  sold  by  the  court  of  Common  Pleas,  as  his  real  estate,  for  the  bene- 
fit of  his  heirs;  the  residue,  improved  by  Miller  as  guardian  of  those  heirs,  leased 
by  him,  as  such  guardian,  for  a  term  of  years,  and  the  lessor  still  continues  in 
possession  under  the  lease.  If  Miller,  as  guardian  of  the  heirs,  was  legally  em- 
powered to  improve  the  property,  (a  question  not  made  in  this  case,)  and  to  give 
a  lien  upon  the  accruing  rents  for  the  payment  of  the  costs  of  those  improve- 
ments, it  is  not  competent  for  the  heirs,  by  the  purchase  of  a  paramount  title  to 
defeat  the  previous  lien,  legally  acquired. 

If  Miller  had  no  authority  to  encumber  the  estate,  his  act  of  pledging  the  ac- 
cruing rents  would  be  inoperative  and  void.  But  if  he  was  authoriz^  to  encum- 
ber it,  his  act  must  be  considered  as  the  act  of  the  heirs,  equally  binding  upon 
them,  as  if  they,  being  of  full  age,  had  encumbered  it;  and  it  cannot  be  permit- 
ted for  a  party,  creating  a  lien  on  an  estate,  to  defeat  that  lien  by  any  act  of  hie 
own.  It  has,  upon  this  principle,  been  held,  that  a  mortgagor  cannot  defeat  the 
lien  of  the  mortgagee  by  the  purchase  of  a  paramount  title  to  the  mortgaged 
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premiMS.  It  would  also  be  unjust,  while  the  defendant  is  in  the  enjoyment  of  the 
rents  and  profits  of  the  estate  inherited  from  his  ancestor,  to  compel  the  com. 
plainants  to  litigate  the  vaUdity  of  the  title  of  a  stranger,  in  order  to  enforce  a 
lien  created  by  the  defendant. 


BARRET  V.  REED. 


QasES,  whether  a  conttable  under  a  plea  of  justification  may  ihow  that  he  waa  a  eonitabla  q« 
ftcto,  or  naust  show  that  be  was  such  de  jure. 

If  a  constable  is  duly  elected,  takes  the  oath  of  office,  and  gives  bond,  he  may  justify  acUng  as  a 
constable,  though  the  bond  be  executed  to  a  wrong  obligee. 

It  seems  that  such  a  bond  is  not  void. 

This  was  a  writ  of  error  to  the  judgment  of  the  court  of  Common  Pleas  of 
Ashtabula  county.     The  plaintiff  in  error  was  defendant  in  the  court  of  Com- 
nK>n  Pleas:  and  the  case  wvs  this : 

Reed  brought  an  action  of  false  imprisonment  against  Barret  and  others. 
Barret  justified  that  he  was  a  constable,  and  acted  under  process.  The  other 
defendants  justified  under  Barret. 

In  support  of  his  plea.  Barret,  in  the  first  place,  offered  evidence  to  prove  that 
he  acted  as  a  constable,  and  was  generally  understood  and  reputed  to  be  such. 
This  testimony  was  objected  to,  and  overruled;  and  Barret  took  a  bill  of  excep- 
tions. 

It  was  then  given  in  evidence,  on  behalf  of  Barret,  that  he  had  been  duly 
elected  a  constable,  had  taken  an  oath  of  office,  and  had  executed  an  official 
bond,  made  payable  to  the  trustees  of  the  township,  in  the  proper  form,  and  with 
sufficient  security.  The  sufficiency  of  this  proof  was  objected  to,  because  the 
law  required  the  constable's  bond  to  be  made  payable  to  the  township  treasurer, 
and  not  the  trustees.  The  objection  was  sustained,  and  Barret  took  a  bill  of 
exception. 

A  verdict  was  found  in  favor  of  the  other  defendants,  but  against  Barret, 
against  whom  the  court  of  Common  Pleas  gave  judgment  for  the  damages  found 
by  the  jury,  upon  which  he  sued  this  writ  of  error,  the  decision  of  which  waa 
adjourned  here,  by  the  Supreme  Court  of  Ashtabula  county. 

■ 

CfidcUngSy  for  plaintiff  in  error. 

Opinion  of  the  court  hy  Judge  Hitchcock. 

In  this  case,  a  number  of  errors  have  been  assigned  by  the  plaintiff  in  error, 
two  only  of  which  have  been  particularly  considered  by  the  court.  The  first 
is  that  in  which  it  is  substantially  alleged,  that  Barret,  the  plaintiff  in  error,  hav- 
ing proven  that  he  was  a  constable  de  facto,  the  court  below  refused  to  let  him 
prove  that  he  committed  the  act  complained  of,  under  and  by  virtue  of  a  war* 
rant,  to  him  directed,  as  constable,  unless  he  would  first  prove  that  he  was  a 
jconstable  de  jure.  The  second  is  that  in  which  it  is  alleged,  that  Barret,  having 
proven  in  addition,  that  he  was  duly  elected  a  constable,  that  he  took  the  neces- 
sary oath  of  office,  and  gave  bond,  conditioned  for  the  faithful  performance  of 
the  duties  of  his  office,  in  all  things  conformable  to  the  provisions  of  the  statute, 
in  such  case  mftde  and  provided,  except  that  the  same  was  made  payable  to  the 
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trustees  of  the  township,  instead  of  being  payable  to  the  treasurer,  as  the  law 
then  required,  the  court  below  still  refused  to  permit  him  to  prove  that  the  act 
complained  of  was  committed  under,  and  by  virtue  of  a  warrant  to  him  directed, 
as  aforesaid,  and  in  pursuance  of  which  warrant,  the  defendant  in  error  was  ar* 
rested  and  imprisoned* 

As  it  respects  the  first  oi  those  errors,  and  the  question  thereon  arising,  there 
is  not  a  peHect  coincidence  of  opinion  amongst  the  members  of  this  court*  The 
principle  contended  for  by  the  coimcil  for  the  plaintiff  in  error,  is  one  which  is 
recognized  and  sustained  by  the  Supreme  Court  in  the  state  of  New  York,  as 
appears  from  the  case  of  Potter  v.  Luther,  (3  John.  431.)  The  correctness  of 
0ie  principle,  too,  seems  to  be  sustained  by  many  of  the  English  decisions.  Nor 
is  it  perceived  that  any  great  evil  could  result  from  the  establishment  of  such  a 
rule  in  this  state.  In  a  government  like  ours,  where  most  ofRcers  are  elective,  it 
cannot  be  believed,  that  there  is  any  danger  that  any  person  will  presume  to 
discharge  the  duties  of  an  office  unless  he  has  at  least  some  color  of  right;  and 
should  such  a  thing  be  attempted,  it  would  be  an  offence  against  the  law,  for  the 
punishment  of  which  ample  provision  is  made. 

On  the  other  hand,  it  may  be  urged  with  propriety,  that  when  an  individual 
is  sued  in  trespass,  and  would  justify  on  the  ground,  that  the  act  complained  of 
was  committed  by  him  while  in  discharge  of  the  duties  of  a  public  officer,  it  is 
in  the  power  of  such  individual  to  show  conclusively,  whether  or  not  he  is  enti- 
tled legally  to  officiate  in  such  office;  and  to  receive  evidence  of  reputation,  or 
of  his  being  an  officer  de  factOy  would  seem  to  be  a  violation  of  the  rule,  which 
requires  that  the  best  evidence  which  the  nature  of  the  case  admits  of,  shall  be 
produced.  Third  persons  are  not  supposed  to  know  whether  an  officer  has 
taken  every  necessary  step  to  qualify  himself;  and,  therefore,  it  is  sufficient 
for  them  to  show  that  he  is  such|  de  facto. 

As  to  the  second  error,  above  referred  to,  it  is  the  unanimous  opinion  of  the 
couit,  that  the  exception  is  well  taken,  and  that  the  court  of  Common  Pleas,  in 
making  that  decision,  mistook  the  law  on  the  subject. 

It  has  been  a  law  ot  the  state,  from  its  first  organization,  and  it  is  a  law 
founded  in  sound  policy,  that  sheriffs  and  constables  should  give  bonds  with  se- 
curity, conditioned  for  the  faithful  discharge  of  the  duties  of  their  respective 
offices.  These  officers  have  important  duties  to  perform.  They  receive  in 
the  ordinary  course  of  business,  large  sums  of  money;  and  as  they  are  the 
agents  constituted  hy  the  law,  not  only  of  the  law,  but  in  some  respects  of  indi^ 
viduals  for  whom  Uiey  act,  it  is  perfectly  proper  that  every  convenient  method 
should  be  adopted  to  secure  the  interests  of  those  who  are  compelled  to  intrust 
business  in  their  hands.  It  would  seem  to  be  immaterial,  however,  to  whom 
the  bond  is  made  payable.  It  is  proper  this  should  be  fixed  by  law;  and  con- 
venience dictates  that  the  obligee  should  be  a  public  officer,  or  body  corporate, 
where  there  is  perpetual  succession.  The  obligee  has  no  particular  interest  in 
the  bond,  and  if  suit  is  commenced  upon  it,  cannot,  under  any  statute,  be  made 
liable  for  costs,  in  case  of  failure  in  prosecution.  The  obligee  can  be  viewed 
in  no  other  light  than  as  a  trustee  for  those  who  are,  or  who  may  become  inter- 
ested. 

The  statute  in  force,  at  the  time  the  act  complained  of  in  the  present  cAse 
was  committed,  required  that  the  constable  should  give  bond  in  any.  sum  not 
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iKCfXwImg  two  IhniMaJj  and  not  feai  dMtt  fimr  iMnrired  ^bfluv,  widi  one  or 
■lore  9eeoritiei  readeot,  4cc.  condhkaed,  dec.  uid  payable  to  the  townriiip 
tnaBorer.  Tfae  bill  of  excepftkniB  aUtes,  that  Barret  was  dtdy  elected  eoosCa- 
blOy  that  be  wm  duly  eworn,  and  that  he  executed  a  bond  in  all  things  conform- 
able  to  the  statute,  except  that  it  was  made  payable  to  the  trustees  ot  the 
township*  Haring  doae  this  he  proceeded  to  officiate  as  constable,  and  was 
recogniced  as  sach.  The  question  which  naturally  presents  itself  here  for 
consideration  is,  whether  the  bond  thus  executed  was  void.  If  it  was  not  void, 
but  obhgalory  on  the  obligors,  the  object  of  the  law  b«ng  to  secure  tiie  inter- 
est  of  those,  who  should  be  compelled  to  entrust  business  with  the  officer,  that 
object  is,  attained,  and  the  law  has  been  suhkutiialfy,  although  not  literally 
eomqplied  with*  A  twhtUmtM  compliance  must  excuse  the  officer.  It  is  all 
that  can  with  propriety,  be  required  of  him. 

Why  IB  such  bond  void!  Can  any  other  reason  be  assigned  than  that  it  is  not 
according  to  the  20fl«r  of  the  statute?  There  is  nothing  upon  the  face  of  it  wbidi 
is  illegal*  It  is  not  giv^i  to  secure  the  performance  of  an  mmoral^  vicious^  or 
illegal  act.  The  sole  object  is  to  secure  on  the  part  of  one  of  the  obligors  the 
performance  of  duties,  which  if  no  bond  had  been  required  he  would  hare  been 
bound  to  perform.  Suppose  there  had  been  no  bond  required  by  law,  would 
this  bond  then  have  been  void?  I  apprehend  not,  and  it  appeare  to  me  that  the 
single  circumstance  that  it  is  required  by  the  statute,  that  a  hood  should  be  made 
payable  to  a  different  obligee,  is  not  sufficient  to  destroy  its  obligatory  effects. 
Upon  the  whole,  I  come  to  the  conclunon  that  the  bond  if  not  good  under  the 
statute,  is  good  at  common  law,  and  that  any  person  who  riiould  be  injured  in 
consequence  of  the  neglect  of  the  officer  to  discharge  any  duty  appertaining  to 
his  official  station,  might  obtain  redress  by  suit  upon  it.  (1  Wash.  91;  2  CaH. 
290.  2  JJ.  and  M.  459.)  Such  appears  to  be  the  opinion  of  the  courts  of  Vir- 
ginia in  several  cases  by  them  decided.  Or  it  may  perhaps  with  more  propriety 
be  said,  that  the  opinion  of  the  court  in  those  cases,  goes  rather  to  establish  the 
doctrine  that  a  bond,  similar  to  the  [one  under  consideration,  is  substantially  in 
compliance  with  the  statute. 

« 

It  is  stated  further  in  the  Inll  of  exceptions  that  the  bond  had  not  been  accepted 
by  the  trustees.  {State  laws  vol.  18  p.  108.)  The  words  of  the  statute  then 
in  force,  and  which  has  been  already  referred  to,  are  "and  every  constable 
within  ten  days  afier  his  election  or  appointment,  and  before  he  enters  upon  the 
duties  of  his  office,  shall  appear  before  the  clerk  of  the  township,  and  give 
bond,  with  one  or  more  sureties,  resident  in  the  township,  such  as  the  trustees 
thereof  hall  apprene^^  &c.  The  trustees,  as  the  guardians  of  the  township,  are 
to  approve  of  the  sureties.  Whether  they  did  so  or  not,  we  can  ascertain  only 
from  the  record,  or  rather  from  the  bill  of  exceptions  which  is  a  part  of  the 
record.  It  is  there  stated  that  Burnett  ^'proved  that  he  had  given  bond  agreea* 
hhf  to  the  statute  in  all  respects  except"  dsc.  From  this  it  is  reasonable  to 
presume  that  the  sureties  were  approted  of,  this  being  one  question  of  the  stat- 
ute. It  may  perhaps  be  thought  that  this  presumption  is  destroyed  by  the 
allegati<»i  that  the  bond  '^had  not  been  accepted  by  the  trustees."  There  is 
certainly  a  difference  between  the  approval  of  the  ^^sureties  and  the  aceepiance 
of  the  bond.  The  one  will  most  naturally  precede,  and  the  other  follow^  the 
sealing  of  the  instrument.    Any  formal  acceptance  of  the  bond  is  believed  to 
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•be  unaeceflsary.  It  is  to  be  lefl  with  the  township  clerk,  and  by  him  filed  away 
in  his  office.  When  it  is  said  that  a  fonnal  acceptance  is  unnecessary,  I  would 
not  be  understood  that  the  trustees  may  not  if  they  deem  the  bond  insuffi- 
cient,, reject  it,  and  require  another.  But  there  are  many  things  which  would 
amount  to  an  acceptance.  If  the  bond  is  received  without  objection,  it  is 
equivalent  to  an  acceptance.  Afler  having  received  it,  and  liaving  it  filed  away 
by  the  clerk,  in  consequence  of  which  the  constable  proceeds  to  officiate  in  his. 
office,  neither  the  trustee  nor  any  other  person  can  be  permitted  to  say  that  it 
has  not  been  accepted.  To  permit  this  would  have  a  tcndancy  to  involve  the 
officer  in  difficulty  and  almost  certain  ruin.  For  it  will  be  perceived,  that  by 
the  law,  as  recognized  by  the  court  of  Common  Pleas,  that  a  sheriff  or  consta- 
ble who  has  not  specifically  and  literally  comp^ed  with  every  requisition  of  the 
law  before  proceeding  to  officiate,  although  he  may  have  done  it  substanUaUy^ 
will  be  liable  in  trespass  to  every  person  he  shall  have  arrested,  and  in  trespass 
or  trover  for  every  article  of  property  he  shall  have  seized  upon  attachment  or 
in  execution.  Wherever  the  constable  has  executed  a  bond,  intended  to  be  in 
pursuance  of  the  statute,  and  is  not  notified  that  the  same  is  not  accepted,  he 
may  well  suppose  that  he  has  done  all  in  this  respect  which  can  be  required  of 
him. 

Further,  suppose  the  trustees  do  not  accept  the  bond,  or  in  other  words,  sup* 
pose  they  disapprove  of  it,  what  is  their  duty?  If  the  officer  but  neglects  or  re- 
fuses to  give  the  bond,  it  is  equivalent  to  a  neglect  or  refusal  to  serve  in  the  of- 
fice. '  The  office  is,  in  fact,  vacant.  {State  lawsvoL  18^ p.  28.)  By  the  15th 
section  of  the  "act  for  the  incorporation  of  townships"  it  is  enacted  "that  when 
by  reason  of  non-acceptance,  death,  or  removal  of  any  person  chosen  to  any 
office  in  any  township  chosen  at  the  annual  meeting,  or  in  case  where  there  is  a 
vacancy,  the  trustees  shall  appoint  a  person  to  fill  such  vacancy,"  &c.  By  the 
18th  section  of  the  same  act  it  is  provided,  "that  any  person  elected  to  any  of. 
fice  under  this  act,  and  not  exempted  by  law,  who  shall  neglect  and  refuse  to 
serve  in  such  office,  shall  forfeit  and  pay  to,  and  for  the  use  of  the  township  the 
sum  of  two  dollars."  It  is  further  made  the  duty  of  the  township  clerk  to  sue 
for  and  recover  the  same.  In  the  case  of  the  constable,  if  no  bond  is  executed, 
the  office  is  vacant,  and  the  trustees  must  appoint  another  person  to  fill  the  va- 
cancy. If  it  be  executed^  but  is  not  accepted^  the  same  consequence  results.  It 
must  of  course  follow,  that  if  a  bond  be  executed,  and  no  appointment  is  made, 
as  if  to  fill  a  vacancy,  the  presumption  is  irresistible  that  the  bond  thus  made  or 
executed  is  accepted,  especially  when  the  circumstance  is  added  that  no  prose- 
cution is  instituted  against  the  officer  elect,  for  neglecting  or  refusing  to  serve  in 
his  office. 

In  the  present  case  it  docs  not  appear  that  any  appointment  was  made  to  fill 
the  vacancy  occasioned  by  the  neglect  or  refusal  of  Barret  to  serve  in  the  of- 
fice to  which  he  had  been  elected.  It  does  not  appear  that  he  was  prosecuted  for 
buch  neglect  or  refusal.  It  does  not  appear  that  any  exception  was  taken,  by 
those  whose  duty  it  was  to  except,  to  the  bond  which  he  had  made  and  delivered, 
or  any  notice  given  to  him  of  such  exception.  Under  these  circumstances  he 
might  well  suppose,  and  undoubtedly  did  suppose,  that  he  had  taken  all  the  no- 
cessary  preliminary  steps  to  qualify  him  to  officiate  in  his  ofUcc.  He  proceeded 
in  good  faith  thus  to  officiate;  and  to  make  him  liable  in  a  case  like  the  present 
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would  be  unjust  and  iniquitous  in  the  extreme.     It  is  that  kind  of  injustice  and 
iniquity  which  the  law  cannot  countenance. 

Considering  then  that  Barret  had  substantially  complied  with  the  law  in  the 
giving  of  bonds,  and  even  if  it  were  not  so,  that  he  gave  such  bonds  as  were  not 
objected  to  by  the  trustees,  but  were  by  them  considered,  as  sufficient,  as  is  ap- 
parent  from  the  circumstance  that  they  did  not  consider  the  office  as  vacant,  and 
did  not  notify  him  that  any  thing  further  was  required  of  him,  the  court  of  Com- 
mon Pleas  erred  in  rejecting  the  evidence  offi^red  by  him  to  prove  that  the  act 
complained  of  was  done  under  and  by  virtue  of  a  warrant  directed  to  him 
as  constable.  For  this  error  the  judgment  of  that  court,  so  far  as  it  respects 
Barrety  must  be  reversed,  while  it  is  affirmed  to  the  other  two  defendants  in  the 

original  suit. 

The  opinion  of  the  court  upon  this  question  renders  it  unnecessary  to  examine 

the  other  errors  assigned  in  this  case. 


McARTHUR  v.  PHCEBUS,  ET  AL. 

An  invalid  entry  may  obtain  fufficient  notoriety  and  become  a  good  location  call. 

A  complainant  having  obtained  a  patent^  as  asiignec,  is  not  bound  to  prove  bis  purchaae  from  the 

assignor. 

The  doctrine  of  notice  has  no  application  between  the  claimants  of  conflicting  title?. 

The  plea  of  innocent  purchaser  cannot  protect  the  porchase  of  a  title  originally  defective  against 

a  belter  adverse  title. 

An  entry  cannot  be  made  valid  by  subsequent  notoriety . 

An  entry  originally  void  because  of  the  disproportion  between  its  length  and  breadth,  is  made  good 
by  a  withdrawal  of  a  part  so  as  to  give  it  tlie  proper  proportions. 

Matters  not  put  in  issue  by  the  pleadings  cannot  be  investigated. 

Allegations  made  by  one  party  and  not  admitted  or  denied  by  the  other  are  in  issue  and  may  be 

proven. 

Proof  as  to  notoriety  of  entry . 
Entry  defective  for  want  of  notoriety . 

This  was  a  bill  in  chancery  between  conflicting  claimants  of  land  upon  dis- 
tinct entries,  and  grants.  It  was  adjourned  from  Madison  county,  and  was  elab- 
orately argued  by  Scott  and  Doddsidge  for  the  complainant,  and  Douglass, 
and  Bbush  and  Fitzgerald  for  the  defendants.  As  the  case  is  fully  stated, 
and  the  arguments  of  counsel  noticed  and  recapitulated,  in  the  opinion  of  the 
court,  the  report  is  confined  to  that  opinion. 

Opinion  of  the  Court  hy  Judge  Burnet. 

The  complainant  claims  under  an  entry  in  the  name  of  Robert  Means,  made 
'  on  the  twenty-third  day  of  May,  1808,  in  the  following  words:  Robert  Means, 
assignee,  enters  two  thousand  six  hundred  and  sixty-six  and  two-thirds  acres  of 
land,  on  Military  warrant  No.  five  thousand  three  hundred  and  eighty-seven,  on 
the  waters  of  Deer-creek,  beginning  at  three  elms,  south-easterly  comer  to 
Baron  Steuben's  survey.  No.  two  thousand  six  hundred  and  ninety-eight,  run- 
ning north  30  east  296  poles,  &:c.  On  the  margin  of  this  entry  is  the  following 
nlemorandum,  fifleen  hundred  acres  withdrawn  from  the  north-east  end,  (entered 
147.) 
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This  entry  was  surveyed  14th  June,  1809,  recorded  J2th  August,  1811. — 
Patent  obtained  7th  Oct.  1812,  in  the  name  of  complainant,  assignee,  dec. 

Steuben's  survey.  No.  two  thousand  six  hundred  and  ninety-eight,  was  made 
June,  1796,  and  in  the  following  words,  surveyed  for  Major  General  Steuben, 
eleven  hundred  and  fifly  acres  of  land,  on  part  of  Military  warrant,  No. 
104,  on  the  north-west  of  the  Ohio,  and  on  Deer-creek,  a  branch  of  the  Scioto, 
beginning  at  an  ash,  a  whiteoak,  and  a  maple,  north-east  corner  to  James  Innis' 
survey.  No.  seventeen  hundred  and  twenty-seven,  running  with  Innis'  line, 
south  20,  west  400  poles,  crossing  Deer-creek,  at  108  poles  to  a  stake,  south- 
east comer  to  Innis',  thence  south  21  east  874  poles,  to  three  small 
thence  north  69,  east  320  poles,  crossing  the  creek  at  16  poles,  to  three  elms, 
thence  north  18,  west  670  poles  to  a  stake,  thence  south  69,  west  84  poles  to  the 
beginning. 

The  survey  of  James  Innis  was  made  on  the  same  day,  (30th  June,  1790,) 
and  calls  for  Deer-creek. 

The  defendants,  Doolittle  and  Thomas,  claim  under  an  entry  in  the  name  o^ 
Thomas  Chilton,  made  on  the  27th  of  April,  1807,  in  the  words  following:  Thom- 
as Chilton,  heir  at  law,  to  John  Chilton,  deceased,  enters  five  hundred  and  forty- 
one  acres  of  land,  on  part  of  Military  warrant.  No.  twelve  hundred  and  forty- 
nine,  on  the  waters  of  Deer-creek,  a  branch  of  the  Scioto  river,  on  a  branch 
emptying  in  on  the  upper  side,  by  some  called  Oppossum,  and  by  others  called 
Plumb-run,  beginning,  by  survey  made,  at  three  elms  and  a  large  white  oak, 
running  south  19,  west  20  poles,  south  60,  west  40  poles,  to  three  pin  oaks, 
marked  as  a  comer,  north  30,  west  160  poles,  north  60,  east  44  poles,  north 
210,  east  260,  south  30,  east  62,  south  57,  east  120,  south  45,  west  145,  thence, 
and  from  beginning,  south  70  west  for  quantity.  This  entry  was  surveyed  30th 
August,  1810,  and  a  patent  was  granted  to  Doolittle,  27th  July,  1812. 

The  defendants,  Dunlap,  McHenry,  Phoebus,  and  Senate,  claim  under  an 
entry  in  the  name  of  John  Stokes,  made  November  8,  1807,  in  the  following 
words:  John  Stokes  enters  four  hundred  acres  of  land,  on  part  of  warrant  No. 
thirteen  hundred  and  ninety,  on  Oppossum,  or  Plumb-run,  'a  branch  of  Deer- 
creek,  beginning  on  the  run,  where  the  lower  line  of  Thomas  Chilton's  entry 
crosses  the  same,  running  down  the  run,  with  the  meanders  thereof,  480  poles, 
when  reduced  to  a  straight  line,  thence,  and  from  the  beginning,  at  right  angles 
to  the  general  course  of  the  run,  on  each  side,  to  include  an  equal  quantity  on 
each  side,  by  parallel  lines,  to  the  general  course  thereof.  This  entry  was  sur- 
veyed December  10th,  1811,  recorded  1st  January,  1812,  and  patented  8th 
April,  1812. 

As  the  defendants  have  the  first  entries,  and  are  in  possession  under  the  old- 
est patents,  they  may  protect  themselves  by  showing  the  sufficiency  and  legality 
of  their  own  locations,  or  the  insufficiency  and  illegality  of  the  location,  under 
which  the  complainant  holds.     If  they  have  succeeded  in  establishing  either  of 

these  propositions,  or  if  the  complainant  has  failed  in  sustaining  the  validity  of 
Means'  entry,  he  is  not  entitled   to  a  decree.     But  before  I  proceed  to  examine 

the  evidence  which  has  a  direct  bearing  on  those  points,  it  will  be  proper  to 

notice  some  collatteral  questions,  which  have  been  discussed  by  counsel,  in  the 
course  of  the  argument. 
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Ist.  It  is  alleged,  on  tho  part  of  the  defendants^  that  there  is  no  proof  of  the 
entries  and  surveys  mentioned  in  the  pleading,  or  that  Steuben's  survey  is  num- 
bered 2698. 

This  objection  does  not  appear  to  be  true  in  point  of  fact,  and  probaUy  would 
not  have  been  taken,  if  the  connection  of  entries  and  surveys,  from  the  records 
in  Col.  Anderson's  office,  had  been  carefully  inspected.  In  the  voluminous  file 
of  papers  appertaining  to  the  cause,  this  document  must  have  been  overlooked, 
because  it  contains  certified  copies  of  all  the  entries  and  8urve3rs  referred  to  in 
the  pleadings,  and  was  received  as  evidence  without  objection.  It  does  not  ap- 
pear on  what  ground  this  exception  was  taken.  If  it  be  predicated  on  a  sup- 
posed defect,  or  informality  in  the  mode  of  authentication,  the  objection  comes 
too  late.  The  document  was  received  as  evidence — ^the  defendants  took  no  ex. 
ception  to  it  at  the  time — ^the  complainant  has  relied  on  it,  and  it  would  be  a  mis- 
chievous precedent  to  permit  an  objection  to  be  taken  at  this  stage  of  the  pro- 
ceedings. 

2d.  It  is  urged,  that  Steuben's  entry  and  survey  depend  on  Innis'  entry  and 
survey,  the  situation  of  which  is  not  shown. 

This  objection  would  have  some  weight,  if  the  complainant  could  be  required 
to  show  that  Steuben's  entry  was  precise  and  certain,  at  the  time  it  was  made* 
This,  however,  is  not  the  case.     It  is  immaterial  to  him,  whether  that  locations 
can  be  sustained  or  not,  because  a  survey  of  a  void  entry  may  be  a  good  special 
call  in  a  subsequent  entry,  if  the  survey  called  for,  has  obtained  general  notori- 
ety, before  the  entry  calling  for  it  is  made.     This  being  the  settled  principle,  the 
complainant  is  not  required  to  show  the  situation  of  Innis'  entry,  or  survey. 
He  may  safely  admit,  that  Innis  has  neither  entry  nor  survey,  and  that  Steuben's 
entry  had  neither  certainty  nor  precision,  at  the  time  it  was  made.     The  reason 
why  Steuben's  survey  is  a  goqjd  call,  if  it  shall  be  found  to  be  such,  is,  that  it  had 
become  an  object  of  notoriety,  and  on  that  account,  might  be  readily  found  by 
a  subsequent  locator ;  and  that  when  found,  it  would,  by  reasonable  attention, 
lead  an  enquirer  to  the'  beginning  of  the  entry  calling  for  it*     A  burning  spring, 
if  generally  known,  would  be  a  good  call,  not  because  it  had  become  a  valid 
land-mark  to  a  former  location,  but  because  it  would  enable  a  subsequent  locator 
to  find  the  entry  calling  for  it.     On  the  same  principle,  if  Steuben's  survey,  at 
the  date  of  Means'  entry,  had  become  an  object  of  general  notoriety,  it  waa  a 
good  call  on  that  account,  whether  the  entry  of  Steuben  was  a  valid  appropri. 
ation  of  the  land  or  not.     Steuben  may  have  lost  his  land,  for  want  of  precision 
and  certainty  in  his  call,  and  yet  Means,  by  calling  for  Steuben's  survey,  may 
secure  his  land,  on  the  ground,  that  his  call  was  sufficiently  certain,  precise,  and 
notorious,  to  identify  the  land  intended  to  be  appropriated,  and  to  enable  subse- 
quent locators  easily  to  find  it. 

dd.  The  next  objection  is,  that  the  complainant  has  not  shown  his  right  to  the 
entry  of  R.  Means. 

To  this,  it  may  be  replied,  1st.  That  the  assignment  of  the  entry  to  the  com- 
plainant, is  averred  in  the  bill,  and  impliedly  admitted  in  some  of  the  answers 
if  not  in  all.  2d.  That  a  patent  having  regularly  issued  to  the  complainant,  as 
assignee  of  R.  Means,  is  prima  facie  evidence  that  the  assignment  was  legally 
made,  and  must  be  considered  as  conclusive  on  that  point,  until  the  CKXitraiy  is 
proved,  at  least  as  to  third  persons,  who  have  no  pretence  of  claim  under  the  as- 
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sigpor,  Bor  any  interest  in  vindicating  his  rights.  The  complainant  must  have 
[produced  axK  assignment  of  the  plat  and  certificate^  or  the  patent  could  not  have 
issued  in  his  name.  If  that  assignment  was  improperly  obtained,  the  original 
proprietor,  or  those  claiming  under  him,  are  at  liberty  to  impeach  it.  But  if  this 
objection  be  entitled  to  any  weight,  it  applies  with  equal  force  to  the  defendants. 
Doolittle  and  Thomas  claim  by  assignment  from  Thomas  Chilton,  who  is  said  to 
be^heir  at  law  to  John  Chilton,  the  original  owner  of  the  warrant.  .But  no  evi- 
dence, other  than  the  recital  of  the  patent,  is  produced  to  show,  either  the  heir- 
ship of  Thomas  Chilton,  or  the  transfer  from  him  to  the  defendants.  Strictly 
speaking,  this  is  a  question  between  the  complainant  and  Means,  in  which  the 
defendants  have  no  concern. 

4th.  It  is  alleged,  that  complainant  had  personal  notice  of  the  defendant's  en- 
tries, before  he  made  the  entry  in  the  name  of  Means.  The  evidence  on  this 
subject  is,  that  he  had  notice  of  those  entries  in  18  99,  about  the  time  he  survey- 
ed  for  Means,  which  was  mo  re  than  a  year  after  the  entry.  His  notice,  how- 
ever,  may  safely  be  admitted,  to  the  extent  claimed. 

It  was  decided  by  this  court,  in  Kerr  v.  Mack,  (1  Ohio  Eep,  161)  that  the 
common  doctrine  of  notice  does  not  apply  to  cases  under  the  land  laws  of  Vir. 
ginia,  whenlhe  parties  claim  under  distinct  entries.  Every  claimant  must  rest 
on  the  validity  of  his  own  location.  If  that  be  illegal  and  void,  it  does  not  ap- 
propriate the  land;  and  any  holder  of  a  warrant  may  locate  the  same  tract,  not- 
withstanding he  has  full  knowledge  of  the  former  illegal  entry.  Notice  cannot 
make  that  valid,  which  is  void  in  itself;  nor  can  a  legal  location  be  rendered 
void  by  a  notice,  that  a  prior  illegal  entry  had  been  made  on  the  same  land. 
This  doctrine  will  be  found  also  in  .Craig  v.  PeJhamy  (Printed  decisumSf  287^) 
Wilson  o.  Masoriy  (1  Cranchy  lOOf) 

5th«  It  is  urged,  that  these  defendants  are  innocent  purchasers,  without  no- 
tice. 

The  same  plea  might  be  advanced  in  favor  of  every  person  who  may  be  so 
unfortunate  as  to  purchase  a  bad  title;  but  ignorance,  or  want  of  care,  cannot 
destroy  the  rights  of  others. 

If  the  contending  parties  in  this  suit,  had  purchased  from  the  same  individu- 
al, and  the  defendants,  under  the  junior  contract,  had  obtained  the  legal  title  for 
a  valuable  consideration,  and  without  notice  of  the  elder  contract,  they  would 
have  been  protected,  but  such  is  not  their  situation.  They  have  purchased 
the  title  of  Chilton  and  Stokes — ^the  complainant  has  purchased  the  title  of 
Means,  and  the  only  enquiry  is,  which  is  the  better  title.  If  they  have  been  so 
unfortunate  as  to  purchase  from  a  person  without  title,  a  knowledge  of  that 
fact  cannot  prevent  others  from  purchasing  of  the  real  owner.  This  objection 
is  fairly  met  by  the  maxim,  caveat  emptor.  In  Taylor  v.  Brown^  (5  Cranch 
2d&)  it  was  decided  that  a  subsequent  locator,  with  notice  of  a  prior  location 
cannot  protect  himself  by  obtaining  the  elder  patent. 

6th.  The  next  objection  is,  that  in  May,  1818,  Chilton's  entry  had  become  as 
notorious  as  Means'— that  the  equity  of  the  parties  was,  therefore,  equal,  and 
that  the  law  must  prevail. 

It  was  decided  by  this  court,  in  Kerr  v.  Mack,  in  conformity  with  the  current 
of  decisions  in  Kentucky,  and  in  the  Supreme  Court  of  the  United  States,  that 
an  entry  cannot  bo  aided  by  "after  acquired  notoriety."    In  the  face  of  that 
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decision,  the  court  did  not  expect  to  have  the  question  again  agitated.  It  isevi^ 
dent,  that  without  the  aid  of  that  description  of  notoriety,  the  doctrine  of  equal 
equities  can  have  no  place  in  this  discussion.  The  entry  of  Chilton  must  be 
considered  as  it  was  on  the  day  it  was  made;  consequently,  if  it  has  an  equity, 
it  must  be  older  and  superior  to  that  of  the  complainant.  The  equities  cannot 
be  equal. 

7th.  It  is  said  that  a  call  to  adjoin  an  entryf  requires  that  all  the  locative  calls 
of  that  entry  be  shown,  for  which  8  Bibb,  536  is  cited.  The  principle,  howev- 
er,  has  no  application  to  the  complainant,  who  calls  for  Steuben's  survey,  and 
not  for  his  entry,  but  it  applies  in  all  its  force,  to  the  defendants,  who  claim  un- 
der Stokes,  whose  entry  calls  for,  and  depends,  wholly,  on  the  entry  of  Chilton. 
It  cannot  be  useful  therefore  to  pursue  this  part  of  the  subject  farther,  unless  it 
shall  be  founded  necessary  to  do  so,  hereafter,  in  considering,  and  deciding  on 
the  validity  of  Stoke's  entry. 

8th.  Another  objection  is,  that  the  original  entry  of  Means  was  void,  be- 
cause its  length  compared  with  its  breadth,  exceeded  the  proportion  allowed  by 
statute. 

If  this  objection  has  not  been  obviated  by  the  amendment  of  the  entry,  made 
by  the  withdrawal  of  the  fifteen  hundred  acres,  it  would  seem  to  be  fatal  to  the 
complainant's  claim.  The  statute  under  which  these  warrants  were  located, 
(Svfati's  collection  of  Land  Laws,  page  122)  requires  the  breadth  of  each  sur- 
vey to  be  at  least  one  third  of  its  length  in  every  part,  unless  when  such  breadth 
shall  be  restrained,  on  both  sides,  by  mountain?,  water  courses,  or  former  loca- 
tions. The  calls  of  the  entry,  show  that  this  proportion  has  not  been  observed, 
and  it  is  not  pretended  that  the  obstacles  provided  for  exist.  The  question  then 
is,  has  the  withdrawal  of  the  fifteen  hundred  acres  removed  this  difficulty. — 
This  question  admits  of  but  one  answer.  If  the  withdrawal  has  not  destroyed 
the  validity  of  the  entry,  as  the  defendant's  counsel  contends,  it  has  obviated 
the  difficulty,  because  the  survey  that  has  been  made  on  the  residue  of  the 
entry,  and  on  which  the  patent  issued,  is  clearly  conformable  to  the  require- 
ments of  the  statute,  in  this  respect. 

The  question  then  represents  itself:  has  the  withdrawal  vitiated  the  original 
entry  ?  There  is  no  doubt  but  that  locators  have  a  right  to  amend  their  entries, 
or  to  withdraw  them  in  whole  or  in  part.  The  rule  on  this  subject  seems  to  be, 
that  a  withdrawal  of  part  of  an  entry,  will  not  destroy  the  validity  of  that  entry 
as  to  the  residue,  provided  it  be  so  made,  as  to  leave  the  residue  possessed  of  the 
certainty  and  precision  required  to  constitute  a  good  original  entry.  (1  Jlfcr- 
shaU,  612.  Ogdenv.  Sprigg.)  In  Preble  v.  Vanhousen,  (2  Bibb.  121,)  it  is  laid 
down,  that  after  a  withdrawal,  the  remaining  part  of  the  entry,  should  be  con- 
sidered as  having  the  calls  of  the  original  entry,  and  if,  with  those  calls,  it 
would  be  good,  as  an  original  location,  it  ought  to  be  sustained.  Tested  by  this 
rule,  the  withdrawal  does  not  injure  the  entry,  because  the  calls  of  the  original 
entry,  being  saved,  the  residue  is  certain  both  as  to  quantity,  and  situation,  and 
can  be  ascertained  with  the  same  case  and  precision,  as  the  entire  entry  could 
have  been  ascertained,  before  the  withdrawal;  hence  it  follows,  that  if  the  first 
entry  was  good  as  to  its  calls,  the  residue,  as  an  entry,  is  also  good.  There  is 
no  weight  in  the  argument  drawn  from  the  fact  that  the  withdrawal  throws  the 
complainant  entirely  from  Steuben's  south-east  corner,  and  consequently  from 
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his  own  begiimiiig  comer,  because  having  a  right  to  refer  to  that  corner  as  one 
of  the  locative  calls  of  his  entry,  it  affords  the  means  of  ascertaining  and  fix- 
ing his  beginning,  with  absolute  certainty.  ''That  is  certain  which  can  be 
rendered  certain."  The  amount  of  the  argument  is,  that  a  withdrawal  cannot 
be  made  of  that  part  of  an  entry,  which  includes  its  beginning,  because  it  must 
always  throw  the  location 'at  a  distance  from  its  original  beginning;  but  we 
think  there  is  nothing  in  the  objection.  The  beginning  of  the  first  entry  may 
by  a  withdrawal,  be  converted  into  a  call,  pointing  out  the  beginning  of  the 
residue  of  that  entry. 

On  the  part  of  the  complainant  It  is  insisted  that  the  certainty  and  notoriety 
of  Mean's  entry  have  not  been  put  in  issue,  and  that  proof  should  not  be  required 
to  establish  them,  nor  admitted  to  controvert  them.  It  is  true  that  the  bill  avers 
the  entry  of  Means  to  be  good,  certain,  legal,  and  vaUd,  when  made,  and  the 
answers  neither  admit,  nor  expressly  deny  the  averment,  though  some  of  the 
defendants,  state  their  ignorance  of  the  facts  relating  to  Means'  entry. 

The  complainant  attempts  to  sustain  this  ground,  on  the  case  of  James  v.  jtfc. 
Kennoiiy  (6  John*  543.)  The  rule  settled  in  that  case  is  one  which  has  been^ 
generally  observed  in  this  court,  viz:  That  evidence  ought  not  to  be  received 
of  a  matter  not  put  in  issue.  But  the  important  question  arising  here  is,  when 
shall  a  matter  be  said  to  be  in  issue.  The  complainant  has  taken  it  for  granted, 
that  the  sufficiency  of  his  entry  is  not  in  issue,  but  the  authority  on  which  he 
relies,  does  not  sustain  him.  In  that  case  the  bill  alleged,  that  the  defendants 
had  possessed  themselves  of  property  to  which  complainants  were  entitled,  and 
prayed  that  it  might  be  decreed  to  them.  One  of  the  defendants  in  his  answer 
set  up  a  contract  under  which  he  claimed  a  right  to  the  property.  The  ropli- 
cation  was  general.  The  defendant  proved  the  contract:  the  complainant  of- 
fered evidence  to  impeach  it,  on  the  ground  of  fraud.  It  was  decided,  that  he 
could  not  do  so,  because  he  had  not  alleged  fraud  in  his  bill,  or  replication,  and 
therefore  the  fact  of  fraud  was  not  in  issue.  Here,  it  will  be  remarked,  that 
the  contract  was  not  noticed,  either  in  the  bill  or  replication. 

It  was  averred  in  the  answer,  and  that  averment  was  considered  as  putting  ii 
in  issue.  The  silence  of  the  complainant  was  not  taken  as  admission,  but  proof 
was  required.  The  evidence  o^  fraud  was  rejected,  because  it  was  no  where 
alleged  in  the  pleadings.  But  from  the  course  of  reasoning,  it  is  evident,  if  an 
averment  of  fraud,  as  to  the  contract,  had  been  found  in  any  part  of  the  plead- 
ings, the  evidence  would  not  have  been  rejected.  It  has  been  the  constant 
practice  of  this  court,  to  consider  any  fact  that  is  distinctly  averred  in  the  plead- 
ings, if  it  be  relevant  to  the  matter  in  controversy,  as  being  in  issue,  and  sus-  - 
ceptible  of  proof.  If  any  material  averment  in  the  bill,  be  not  answered  by 
the  defendant,  the  complainant  has  his  election  to  except,  and  require  a  further 
answer,  or  to  proceed,  and  take  on  himself  the  risk  of  sustaining  the  matter  by 
testimony,  and  this  is  sometimes  the  wiser  course,  as  requiring  less  evidence 
than  is  necessary,  after  the  defendant  is  driven  to  a  denial.  It  has  been  deci- 
ded, in  the  Court  of  Appeals  of  Kentucky,  that  if  a  bill  charges  the  matter  to 
he  vriihin  the  knowledge  of  the  defendant^  and  the  answer  is  silent  as  to  the  matter 
so  charged,  it  will  be  taken  to  be  admitted,  but  if  not  so  charged,  an  omission  to 
answer  does  not  admit  it.  (2  Bihb.  69.  Moore  v.  Docket,  8  Bibb,  466.  Kennedy 
V,  Meredith,  1  Bibb,  173.  Cowan  v.  Price,)    It  was  decided  in  Oldhflm  v«  Bow^ 
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en,  (3  Bibb.  539.)  that  a  fact  charged  in  a  bill,  and  not  admitted  by  the  answer^ 
either  expressly,  or  by  implication,  must  be  proved  at  the  hearing.  And  in 
Young  V.  Chundy,  (6  branch,  51)  it  was  decided,  that  allegations  in  a  bill,  nei. 
ther  admitted  nor  denied  by  the  answer,  must  be  proved  at  the  hearing.  Our 
practice  is  in  conformity  with  this  rule,  and  requires  the  averment,  in  relation  to 
the  sufficiency  of  Means'  entry,  to  be  sustained  by  proof,  though  the  answers 
are  silent  <m  that  point,  nor  does  this  requirement  interfere  with  the  rule  relied 
on  by  the  complainant,  that  the  allegata  et  probata  must  agree. 

Having  disposed  of  these  questions,  we  are  next  to  examine  and  consider  the 
locations  on  which  the  parties  severally  rely. 

The  defendants  being  in  possession  under  the  oldest  grant,  the  complainant 
cannot  disturb  them,  without  showing  in  himself  the  commencement  of  a  good 
title,  anterior  to  their  surveys.    To  effect  this,  three  points  are  to  be  made  out. 

1«  That  Means'  entry  was  precise  and  certain  at  its  date. 

2d.  That  the  entries  of  Chilton  and  Stokes  were  uncertain  and  insufficient. 
^     8d.  That  Means'  entry  was  made  before  the  entries  of  Chilton  and  Stokes 
was  surveyed. 

The  calls  of  Means'  entry,  are  for  Deer-creek,  and  the  south-easterly  comer 
of  Baron  Steuben's  survey,  No.  two  thousand  six  hundred  and  ninety-eight. — 
It  is  admitted  that  Deer-creek  was  generally  known  in  May,  1808,  and  was 
therefore  a  good  general  call,  and  it  seems  to  be  conceded  that  Steuben's  entry 
did  not  possess  the  certainty  and  precision  necessary  to  constitute  a  valid  loca- 
tion at  the  time  it  was  made.  It  is  sufficient  however,  for  the  complainant's 
purpose,  if  he  has  succeeded  in  shewing  that  the  survey  of  Steuben  had  acquir- 
ed  general  notoriety  on  the  28d  May,  1808,  when  the  entry  of  Means'  was 
made.    To  ascertain  this  point  it  is  necessary  to  examine  the  testimony. 

1st.  It  appears  that  the  survey  of  Steuben  had  been  made  about  twelve 
years  before  the  entry  of  Means.  That  Churchil  Jones  had  called  for  it  in  his 
survey,  and  that  Jones'  survey  was  improved  and  settled  by  at  least  three  per- 
sons, before  and  at  the  time  when  the  entry  of  Means  was  made.  These  circum. 
stances  afford  a  presumption  in  favor  of  the  notoriety  of  that  survey.  In  addi- 
tion to  this,  its  notoriety  is  proved  by  a  number  of  witnesses,  six  of  them  being 
experienced  surveyors,  prior  to  the  date  of  Means'  entry. 

Isaac  Minor  settled  in  the  neighborhood  in  February,  1802;  shortly  aiter,  he 
was  informed  of  Steuben's  survey,  [2698.]  It  appeared  notorious.  Many  per- 
sons  were  residing  in  the  neighborhood.  Th0  adjoining  survey  had  been  cut 
up  into  small  farms,  and  settled  before  the  date  of  Means'  entry.  He  believes 
that  an  enquirer,  on  Deer  creek,  would  have  been  directed  to  Steuben's  survey. 
Bell's  survey,  and  Baylor's  survey,  immediately  below,  on  the  creek,  were  also 
settled  and  improved  before  the  entry  of  Means  was  made. 

Henry  Ward  was  on  Steuben's  survey  in  1802,  in  1804,  and  in  January, 
1807.  He  states  the  names  of  about  fifteen  persons  who  were  settled  in  the  im- 
mediate vicinity  of  Steuben's  survey,  in  1807.  That  it  was  known  to  the  settlers 
generally,  and  was  notorious  as  early  as  the  spring  of  1807.  He  had  been,  at 
different  times,  with  the  surveying  parties  of  Evans,  Rector,  Langham,  Massic, 
and  O'Bannon,  to  all  of  whom  Steuben's  survey  was  known. 
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John  HarrUon  first  went  on  to  Deer  creek,  in  1806,  and  settled  in  the  neigh- 
borhood of  Steuben's  survey.  He  gives  the  names  of  about  twenty  persons  set- 
tled in  the  vicinity  of  that  survey,  before  the  date  of  Means'  entry.  He  thinks  it 
would  have  been  found  by  an  enquirer  as  early  as  May,  1808. 

Patrick  McLain  knew  Steuben's  survey  as  early  as  May,  1808. 

John  Fallon  knew  the  survey  in  1807.  Thinks  a  locator,  by  proper  diligence, 
would  have  found  it  at  that  time.  That  it  was  notorious,  iind  generally  known 
to  surveyors,  locators,  and  others,  as  early  as  1807,%t  which  time,  many  persons 
were  residing  near  it. 

Jesse  Spencer  was  acquainted  with  Steuben's  survey  in  1800*  He  thinks 
that  a  locator,  in  1807,  with  proper  diligence,  could  have  found  it.  He  believes 
that  survey  was  notorious,  and  generally  known  to  surveyors,  locators^and  oth- 
ers, as  early  as  1807. 

John  Evans  was  acquainted  with  Steuben's  survey  in  1807.  The  south-east 
comer  was  then  standing.  He  believes  that  any  locator,  by  proper  diligence, 
could  have  found  it  in  1807.  In  January,  1808,  ho  thinks  it  was  generally 
known  to  the  inhabitants  of  the  neighborhood.  In  January,  1807,  he  could 
have  found  it  without  difficulty.  * 

Jeremiah  Minor  moved  to  the  neighborhood  of  Steuben's  survey  in  1808. 
Heard  it  then  spoken  of  by  the  neighbors  as  generally  Jcnown.  Thinks  any 
body  6ould  have  found  it;  and  that  it  was  as  well  known  in  the  neighborhood 
as  the  creek  itself. 

John  Eckford  knew  the  survey  of  Steuben  in  1807;  heard  Langhamand  oth- 
er persons  speak  of  it  as  early  as  that  time. 

E.  Langham  has  known  Steuben's  survey  since  1801.  It  was  then  so  noto- 
rious, that  he  found  it,  very  easily,  from  the  information  of  others.  The  begin- 
ning comer  was  notorious  to  himself,  and  the  locators,  and  surveyors,  as  early 
as  1807. 

N,  Massie  know  the  chain  of  old  surveys  on  Deer-creek,  including  Steuben's/ 
long  before  1807.  He  thinks  any  locator,  with  that  connexion  and  reasonable 
diligence,  could  have  found  Steuben's  survey  before  1807. 

James  Galloway,  Jr.  thinks  there  would  have  been  no  difficulty  in  finding 
Steuben's  survey  in  1807.  He  had  occasion  to  search  for  it  in  June,  1809, 
when  he  found  ii  without  difficulty. 

F.  Graham,  W.  Willson,  and  J.  Freeman,  identify  the  survey,  and  the  elm 
on  the  south-east  corner,  called  for  by  Means. 

The  defendants  have  introduced  a  number  of  witnesses,  who  testify  that  Steu- 
ben's survey  was  not  known  to  them,  at  periods  subsequent  to  the  location  of 
Means.  We  admit  the  principle,  that  negative  testimony  is  entitled  to  its  full 
weight,  on  questions  of  notoriety,  for  reasons  which  it  is  not  necessary  now  to 
detail,  provided  the  opposing  witnesses  have  equal  advantages  of  information; 
but  we  are  decidedly  of  opinion,  that  the  negative  testimony  in  this  case  cannot 
preponderate.  The  witnesses  by  whom  it  was  proven,  have  not  had  the  same 
opportunities  of  acquiring  information  on  the  subject,  as  those  who  testified  m 
the  affirmative.  Several  of  them  have  a  direct  interest  in  the  suit.  Some  of 
them  resided  in  a  more  remote  settlement.  A  portion  of  them  appear  to  be  in- 
dustrious, domestic  men,  who  have  paid  little,  if  any  attention  to  entries,  or  sur- 
veys.    Some  have  recently  moved  to  the  settlement.     Others  never  heard  of 
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Steubien'd  survey  till  the  commencement  olHhe  present  suit;  though  it  is  adttiitled 
hy  all,  that  if  that  survey  was  not  notorious  before,  it  became  so  shortly  after 
the  location  of  Means.  The  affirmative  witnesses,  generally,  are  the  most  in- 
telligent,  and  those  of  them  who  live  in  the  neighborhood,  reside  nearer  to  the 
survey,  and  more  immediately  on  the  creek,  and  would  be  most  likely  to  be 
called  on  for  information,  by  subsequent  locators. 

It  is  not  necessary  to  consume  time,  by  commenting  particularly  on  the  com- 
plainant's testimony,  which  is  very  full  and  precise.  We  are,  on  the  whol^^ 
perfectly  satisfied,  that  the  notoriety  of  Steuben's  survey,  at  the  date  of  Means' 
entry,  is  sufficiently  established. 

Chilton's  entry  calls  to  begin  at  three  elms,  and  a  large  white  oak,  odi  the 
waters  of  Deer-creek,  on  a  branch  emptying  in  on  the  upper  side,  by  some 
called  Oppossum-run,  and  by  others,  Plumb-run.  Stokes'  entry  calls  for  Op* 
possum-run,  and  the  lower  line  of  Chilton's  entry. 

Testimony  was  introduced  for  the  purpose  of  proving  that  Oppc«sum-run  was 
notorious,  when  Chilton's  survey  was  made,  and  that  Chilton's  location  had  ac 
quired  general  notoriety  before  Stokes'  entry  was  made,  but  it  is  very  apparent 
that  the  testimony  docs  not  establish  either  point.  Langham.  who  made  these 
entries,  says  that  they  were  made  before  there  was  any  settlement  on  the  run, 
and  that  the  run  became  notorious  afler  the  settlements  were  made;  of  course 
it  was  notorious  when  the  entries  were-  made.  But  if  the  defendants  had  suc- 
ceeded in  proving  the  notoriety  of  that  run,  it  would  not  sustain  the  entry.  The 
creek,  it  appears,  was  two  miles  in  length,  and  the  valley  through  which  it  runs 
about  two  miles  in  width.  A  subsequent  locator  was  therefore  subjected  to  the 
necessity  of  searching  the  whole  extent  of  that  valley,  to  find  the  marked  trees 
called  for.  This  we  think  was  unreasonable,  and  imposed  a  duty  that  the  law 
docs  not  authorise.  The  entry  of  Chilton  is  destitute  of  the  precision  and  cer- 
tainty which  is  required  to  constitute  a  valid  location.  The  witnesses  who  were 
examined  t©  sustain  both  of  these  entries,  refer  to  periods  subsequent  to  their 
date,  and  in  addition  to  this,  they  state,  that  the  entry  claimed  by  Chilton,  was 
known  by  the  name  of  Langham's  entry,  or  that  the  two  together,  were  known 
as  Langham's  and  Doolittle's  eight  hundred  acre  tract.  They  never  heard  them 
spoken  of  as  the  entries  of  Chilton  and  Stokes,  until  after  the  date  ot  Means* 
entry.  When  Stokes  entered,  Chilton's  entry,  if  it  had  any  notoriety,  which  is, 
to  say  the  least,  very  doubtful,  was  known  by  the  name  of  Langham's  entry, 
which  circumstance  was  calculated  to  confuse  and  deceive,  rather  than  to  aid 
subsequent  locators. 

A  careful  examination  of  the  whole  testimony,  relating  to  these  entries,  leads 
to  the  following  results.  That  Oppossum-run,  the  only  important  call  in  the 
first  entry,  did  not  acquire  notoriety  till  after  that  entry  was  made,  and  that  if  it 
had  been  notorious  it  was  not  a  good  locative  call.  That  at  the  time  Stokes 
entered,  Chilton's  entry  was  not  generally  known.  That  as  far  as  it  was  known 
it  was  called  Langham's  entry,  and  that  the  lower  line  of  that  entry,  called  foi 
by  Stokes,  was  an  open  line,  and  could  not  be  found  without  ascertaining  the 
precise  situation  of  every  part  of  the  entryi  Much  of  the  defendant's  argument 
in  relation  to  Stokes'  entry,  is  predicated  on  the  assumed  fact,  that  Chilton's  en- 
try had  been  surveyed  before  the  entry  of  Stokes  was  made;  this  however,  as 
has  been  shown,  was  not  the  ccse.     But  if  it  should  be  admitted  that  Langham 
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bad  made  amirreyi  as  contended,  it  was  unofficial,  and  not  recorded,  nor  was  it 
called  for  by  Stokes.  He  calls  for  the  lower  line  of  Chilton's  entry,  which  line 
was  run  in  1810.  Till  that  period,  there  was  no  such  line  in  existence,  and  yet 
itia  relied  on  as  an  object  of  notoriety  to  sustain  an  entry  in  1807,  about  three 
years  before  it  was  run.  The  age  of  this  line  and  consequently  of  the  survey,  is 
also  ascertained  by  the  blocks  taken,  and  returned  by  the  surveyor,  from  which 
it  appears  to  have  been  marked  in  1810,  or  1811.  Were  it  necessary  to  pursue 
this  part  of  the  case  any  farther,  reference  might  be  had  to  the  discrepancy  be- 
tween  the  objects  described  in  the  entry  of  Chilton,  and  those  actually  found  On 
the  ground,  and  to  the  situation  of  Stokes'  entry,  a%  it  has  been  surveyed,  which 
appears  from  the  diagram  before  us,  not  to  touch  any  line,  or  point  in  the  entry, 
or  survey  of  Chilton. 

The  next  and  last  point  to  be  dispoaed  of,  is  the  date  of  the  defendant's  sur* 
veys. 

It  is  contended,  that  their  entries  were  actually  surveyed  before  the  date  of 
Means-  entry;  and  that  they  are,  therefore,  protected  by  the  act  of  Congress  of 
March,  1807. 

This  objection  is  positively  contradicted  by  the  record  evidence  before  us.^- 
The  survey  of  Chilton's  entry,  was  made  by  N.  Massie,  on  the  SOth  August* 
1810,  and  that  of  Stokes  was  made  on  the  10th  December,  1811,  as  appears 
from  the  records  in  Col.  Anderson's  o)l!c&,  certified  copies  of  which  are  on  the 
file  of  papers  in  this  case.  The  entry  of  Means  was  made  in  May,  1808,  c^id 
surveyed  in  June,  1809.  But  the  defendants  seem  to  rely  on  a  supposed  survey, 
mad3  by  Lfangham,  about  the  date  of  the  entry.  To  this  it  may  be  replied,  in 
the  first  place,  that  there  is  no  conclusive  evidence  of  such  survey.  The  wit. 
nesses  say  something  of  Langham's  surveying,  but  none  of  them  state,  that  he 
made  a  regular  survey  of  the  whole  entry;  and  the  notes  taken  by  him  at  that 
time,  are  strongly  presumptive  that  he  did  not.  They  show  that  the  lines  and 
comers,  generally,  were  not  marked.  But  if  he  had  made  a  complete  survey 
at  that  time,  it  would  not  alter  the  case. 

1st.  Because  he  was  not  a  deputy,  and  had  no  authority  to  survey. 

2d.  Bcscause  there  is  no  such  survey  recorded. 

3d.  Because  the  defendants,  or  those  under  whom  they  claim,  have  relied  on 
the  survey  of  Massie,  and  made  it  their  own,  by  recording  it,  and  making  it  the 
basis  of  their  legal  title. 

If  that  be  not  their  survey,  the  patent  has  improperly  issued.     Admitting  that 
Langbam  had  made  private  surveys  of  these  entries  in  1807,  and  Massie)  rely 
ing  on  his  correctness,  and  to  save  himself  trouble,  adopted  and  certified  them 
as  his  own  in  1810  and   1811,  they  certainly  received  all  their  validity  by  that 
adoption,  and  could  operate  as  surveys  only  from  that  time. 

The  position  taken  by  the  defendants,  goes  to  destroy  the  distinction  between 
the  acts  of  authorized  and  unauthorized  surveyors,  which  is  inadmissible.  An 
official  survey  is  an  indispensable  link  in  the  chain  of  title.  Such  a  survey 
cannot  be  made  by  a  person  who  has  not  been  legally  appointed  and  qualified, 
for  reasom  that  are  too  obvious  to  be  questioned.  Every  person  concerned  in 
the  transaction,  whether  as  surveyor,  marker,  or  chain  carrier,  must  be  appoint- 
ad  aiul  sworn  cis  the  law  directs. 

FcoHi  this  view  of  the  subject,  the  complainant  is  entitled  to  a  decree,  for  so 
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mueh  of  the  land  claimed  by  the  defendants,  as  is  covered  by  his  amendml  entry, 
and  the  survey  in  pursuance  of  it. 


GREEN  V.  DODGE,  ET  AL. 


A  (Icclafatkm  upon  an  endoiMinent-of  a  piooiiaaoiy  note  guaiantyiog  payment  by  Uie  makers  miiM 
eat  out  thecoDrideiatioDy)f  such  endoneraeDt. 

The  guarantor  upon  such  endorsament  is  not  liable  without  a  demand  and  notice  of  non-pay- 
menu 

This  cause  was  adjourned  for  decision  here,  by  the  Supreme  Court  of  Wash- 
ington coimty,  and  was  heard  and  decided,  upon  an  agreed  state  of  facts. 

Sidney  Dodge  was  indebted  to  the  plaintiff  upon  his  own  private  account,  for 
which  he  gave  to  the  plaintiff  a  note,  payable  at  a  day  future.  Upon  this  note, 
the  defendants  endorsed  their  names  in  blank.  This  endorsement  was  made 
without  any  consideration  from  the  endorsers  to  the  payee;  and  at  a  subsequent 
period,  the  following  was  written  over  it,  *'We,  the  undersigned,  bind  ourselves 
as  security  for  Sidney  Dodge,  for  the  payment  of  the  within  note,  according  to 
the  tenor  and  effect  thereof,  to  Daniel  Green,  the  obligee  in  said  note."  The 
plaintiff  had  prosecuted  a  suit  against  Sidney  Dodge  to  judgment  and  execution, 
who  had  no  property  from  which  the  judgment  could  be  satisfied. 

The  declaration  was  special  upon  the  guaranty,  charging  that  it  was  made  for 
value  received,  but  setting  out  no  other  consideration;  and  it  alleged  a  breach  in 
the  non-payment  of  the  note,  without  averring  any  demand  upon  the  payors 
upon  the  day  the  note  fell  due,  or  notice  of  non-payment  to  the  endorsers. 

Several  points  were  made  and  argued  by  counsel,  but  as  the  court  decided  the 
cause  upon  two  only  of  those  points,  it  is  deemed  unnecessary  to  notice  the  others, 
in  reporting  the  cause. 

Ariu9  Nye  and  Goddard^  for  defendajit.     Mayherry  and  Eudng^  contra. 

By  the  Court. 

The  authorities  and  arguments  relied  upon  by  the  defendant's  counsel,  appear 
to  us  conclusive,  that  the  declaration  ought  to  aver  some  legal  and  valid  coii- 
sidera^ion,  for  the  promise,  upon  which  it  is  sought  to  charge  the  defendants. — 
The  mere  fact  of  writing  their  names  upon  the  note,  would  not  subject  the  de^ 
fendants.  To  charge  them,  it  must  have  been  done  upon  some  description  of 
contract  with  the  plaintiff,  by  which  the  defendants  might  gain,  or  the  plaintiff 
might  be  prejudiced.  And  that  contract,  whatever  it  was,  ought  to  be  substan- 
tially set  out  in  the  declarationr  This  is  not  done,  and,  for  that  reason,  the  plain* 
tiff  cannot  recover. 

The  guaranty  of  the  defendants,  as  written  out,  amounts  to  this,  that  the  guar- 
antors will  pay  if  the  promissor  does  not.  But  this  is,  in  its  very  nature,  con- 
ditional. There  is  no  pretence,  in  any  of  the  authorities,  that  the  holder  of  the 
paper,  upon  which  the  guaranty  is  written,  is  bound  to  do  nothing.  The  plain- 
tiff's counsel  do  not  proceed  upon  that  ground.  If  he  is  bound  to  do  someAing, 
what  is  it?    To  sue  and  obtain  judgment,  it  is  asserted,  is  enough.     But  we  do 
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not  think  so.  To  demand  payment,  and  notify  the  guarantor  that  it  ia  not  made, 
and  that,  consequently,  he  is  holden,  is  the  diligence,  which,  we  think,  ought  to 
be  used.  Such  demand,  with  a  certain  knowledge  that  notice  of  failure  will  be 
given  to  the  guarantor,  is  calculated  to  have  more  effect  in  stimulating  to  an  ef- 
fort to  make  payment,  than  the  prospect  of  a  suit  and  judgment  and  execution* 
at  a  future  day.  It  enables  the  guarantor  to  look  more  effectually  to  his  secu" 
rity,  and  is,  therefore,  safest  for  all  concerned.  As  this  demand  and  notice  is 
neither  averred  in  the  declaration,  nor  admitted,  as  a  fact  in  the  case,  we  consid-« 
eTit  also,  a  decisive  ground  against  the  plaintiff^s  recovery.  Judgment  mus^ 
be  for  the  defendants. 


WBmaesaBBsasmem 
SMITH  V.  LORING. 

Where  ODfl  of  two  partners,  without  the  koowledge  of  the  other,  fubttitutet  the  pftrtnersbip  tot 
his  indhridual  endonement  oo  an  accomoodadon  note,  he  is  indlTiduallj  accoantable  to  his  co* 
partBor  for  any  caoseqamt  loss . 

The  recopiitioo  and  payment  of  such  endorwment  to  the  creditor,  does  not  change  the  liahilitiefl 
between  the  partner . 

An  agreement  to  adandon  such  claim  against  his  co-partner,  though  made  for  good  consideration, 
may  be  relieved  against  under  circumstnnces  of  unfairness  and  impesitioa. 

This  case  was  reserved  for  decision  here  by  the  Supreme  Court  in  HamiltoQ 

county.     It  was  a  bill  in  chancery  brought  by  one  partner  against  another  fox 

an  account,  and  settlement  of  the  partnership  concern. 

The  bill  stated  that  the  complainant  and  defendant  entered  into  partnership 

as  merchants,  in  the  year  1817,  and  continued  to  deal  as  partners  until  Decem- 
ber, 1821,  when  the  partnership  was  dissolved  by  mutual  consent.  It  alleged 
that  the  affairs  of  the  company  remain  unsettled.  But  as  the  controversy  re- 
lated entirely  to  a  single  item  of  account  between  the  parties,  it  is  unnecessary 
to  state  more  of  the  case  than  embraces  that  item. 

The  bill  charged  that  amongst  the  unsettled  business  of  the  firm  was  a  cluirn^ 
set  up  by  Loring  to  charge  the  complainant  with  one  half  the  amount  of  a  part- 
nership liability  incurred  by  Loring  for  his  own  account. 

It  stated  that  one  William  Harlow,  being  in  good  credit,  had  obtained  an  ac- 
commodation loan,  at  the  bank  of  the  United  States,  in  Cincinnati,  for  sixty-three 
hundred  dollars,  upon  the  endorsement  of  Whipple  and  Washburn,  and  Oliver 
Fairchield.  That  on  the  4th  day  of  May,  1819,  David  Loring  substituted  his 
individual  name,  upon  the  note,  for  that' of  Fairchild,  and  the  note  so  endorsed 
was  discounted,  and  on  the  6th  of  July  and  7th  of  September  following,  notes 
for  renewal  were  endorsed  by  David  Loring  with  Whipple  and  Washburn,  and 
discounted :  That  in  the  mean  time  the  credit  of  Harlow  had  very  much  decli- 
ned, and  on  the  9th  of  November,  Loring,  without  the  consent  or  knowledge  of 
Smith,  endorsed  the  note  with  the  name  of  Smith  and  Loring,  instead  of  David 
Loring,  and  it  was  discounted,  and  the  proceeds  applied  to  take  up  the  note  en- 
dorsed by  David  Loring  alone.  And  when  this  note  became  due,  it  was  protest- 
ed for  non-payment. 

The  bill  further  charged  that  when  the  transaction  came  to  the  knowledge  of 
Smith,  he  objected,  but  was  assured  by  Loring  that  a  full  indemnity  had  been 
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obtained  from  Harlow,  which  induced  the  complaiiuuit  to  rest  easy.  It  charged 
that  the  indemnity  was  altogether  insufficient,  and  that  in  March,  1824,  in  set- 
tling the  concerns  of  the  firm  of  Smith  and  Loring,  the  complainant  was 
charged  with,  and  actually  paid  one  half  the  sum  of  sixty- three  hundred  dol- 
lars, upon  account  of  said  endorsement.  The  bill  prayed  a  general  and  final 
account,  and  that  Lioring  should  be  charged  with  the  amount  paid  by  Smith, 
upon  this  endorsement* 

The  answer  admitted  the  endorsements  of  the  note  of  Harlow,  as  stated  in  the 
bill,  and  insisted  that  the  name  of  Smith  and  Loring  was  substituted  for  that  of 
Pavid  Loring,  in  good  faith,  and  in  conformity  'to  the  power  of  one  partner  to 
endorse  the  name  of  the  firm.  That  Whipple  and  Washburn  were  endorsers 
for  Smith  and  Loring,  and  that  the  endorsement  was  made  for  their  common  ad* 
vantage  to  preserve  the  credit  of  all.  _  It  alleged  that  immediately  after  the  en- 
dorsement,  Smith  was  informed  of  it  and  did  not  object. 

The  answer  further  alleged  that  Smith  had  acquiesced  and  made  no  complaint 
until  difficulty  arose  between  them  in  respect  to  a  transaction,  at  New  Orleans, 
m  which  an  award  had  been  made  against  Smith.  It  farther  insisted  that  at 
the  time  of  making  the  adjustment  with  the  bank,  Loring  refased  to  go  into  any 
adjustment  or  settlement  unless  Smith  would  agree  to  abandon  all  claim  against 
him  for  this  endorsement.  That  Smith  did  make  this  agreement,  and  upon  that 
being  done  Loring  went  into  the  settlement  and  it  was  completed  to  the  muitual 
advantage  and  satisfaction  of  the  parties.  Further,  the  answer  charged  that 
Smith  was  justly  re^ponnble  to  Loring,  for  endorsing  the  name  of  the  firm  up- 
on a  note  of  one  P.  A.  Sprigman,  without  the  consent  of  Loring,  all  deim  for 
which,  Loring  abandoned  at  the  settlement.  It  denied  that  Harlow's  circum- 
stances became  worse  in  the  summer  of  1819,  and  denied  all  fraudulent  design 
or  intention. 

A  voluminous  mass  of  testimony  was  taken,  and  filed  in  the  cause,  from  an 
analysis  of  which,  the  following  facts  resulted. 

That  the  name  of  Smith  and  Loring  was  endorsed  by  Loring  in  place  of  his 
own,  without  the  knowledge  of  Smith,  and  that  the  fact  was  not  known  to  Smith 
until  after  the  note  was  discounted.  That  at  the  time  the  note  was  protested,  or 
shortly  afler,  an  indemnity  was  given,  Vhich  was  then  thought  sufficient,  and 
that  Smith  joined  with  Loring  in  a  negotiation  with  the  bank  to  take  this  indem- 
nity and  discharge  the  endorsers.  That  in  the  settlement  with  the  bank,  the 
propei*ty  of  Smith  and  Loring,  though  divided  between  themselves,  was  given 
to  the  bank  at  a  joint  valuation,  and  each  of  them  received  a  credit  for  half  the 
value.  At  the  time  of  the  division,  Loring  had  agreed  to  give  Smith,  two  hun. 
dred  dollars,  for  his  choice,  which  was  unpaid,  and  which  Smith  was  induced  to 
relinquish  at  the  settlement :  that  Loring  had  made  most  improvements,  and  that 
when  the  property  was  given  to  the  bank,  Loring^s  part  rented  for  one  hundred 
and  fifty  dollars  per  annum  more  than  Smith's.  That  at  present  the  rents  were 
about  equal,  and  the  property  esteemed  of  about  equal  value. 

That  at  the  time  of  this  settlement  Smith  manifested  great  anxiety  to  efiect  it. 
That  for  the  Sprigman  endorsement,  there  was  a  judgment  against  Smith,  and 
an  execution  levied  on  his  property,  but  no  judgment  against  Loring.  That 
Smith,  through  the  negotiation  of  friends,  agreed  to  give  up  his  claim  for  the 
Harlow  endorsement,  and  that  Loring  agreed  to  give  up  his  claim  for  the  Sprig- 
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tnett  endorsement,  inredpect  to  which  it  appeared  that  it  had  been  originallj 
tttade  by  Lorrag,  and  not  by  Smith,  but  with  his  assent.  That  subsequently  an 
agreement  was  made  that  Sprigman  should  obtain  other  endorsers,  but  not  be^ 
ing  able  to  efiect  this,  Smith  endorsed  a  note  for  renewal,  and  to  prevent  a  pro- 
test, and  that  Loring  subsequently  endohted  another  note  to  be  renewed,  but  it 

w 

was  not  discounted,  and  the  protest  and  suit  were  bad  upon  the  note  endorsed  by 
Smith.  That  the  circumstances  of  Harlow  were  bad  in  May,  1819,  but  it  was 
not  s&  well  known  as  it  was  in  the  autumn  of  the  same  year« 

N.  WrigH  and  Hammondy  for  complainant.    Bierer  and  BenJuut^  contra. 

By  the  Coust. 

There  is  no  difficulty  about  the  facts  material  to  the  decision  of  this  cause.  It 
is  clear  that  Loring  originally  endorsed  Harlow's  note  with  his  own  name,  and 
upon  his  own  account,  and  that  he  afterwards  substituted  that  of  the  partnership 
without  the  knowledge,  atrthority,  or  consent  of  Smith. 

We  entertain  no  doubt,  but  upon  this  state  of  facts,  Loring  was'accomitable 
to  Smith  fbr  any  loss  sustained  by  the  partnership.  The  making  use  of  the 
partnership  name  to  remove  his  own,  was  an  application  of  the  partnership  cred- 
it to  his  separate  use.  And,  if  pecuniary  loss  followed,  its  consequence  was  an 
application  of  the  partnership  funds  to  the  individual  benefit  of  one  of  th«  part- 
ners. The  power  of  the  partner  to  do  this,  by  no  means  includes  the  right  to 
do  Hy  without  being  accountable.  Whereirer  a  partner  binds  the  partnership 
for  his  own  private  advantage,  he  is  liable  to  the  partnership.  No  principle  m 
better  settled,  and  it  is  impossible  to  conceive  how  a  court  ^f  justice  could  ad- 
judge otherwise. 

We  can  conceive  of  no  course  of  reasoning,  by  which  an  individual  endorse- 
ment, can  be  distinguished  from  an  individual  note.  Both  create  an  individual 
liability,  fbr  some  legal  consideration  received  by  the  party  that  incurs  it,  and 
the  discharge  of  that  liability  most  be  fbr  the  benefit  of  the  party  liable.  The 
firm  of  Smith  and  Loring  derived  no  benefit  from  their  endorsement  of  Har- 
low's note,  more  than  they  would  from  paying  any  other  debt  due  by  Loring* 
The  benefit  resulted  wholly  to  Loring,  the  prejudice  to  the  firm. 

It  is  attempted,  in  argument,  to  distinguish  the  two  cases,  by  alleging  that  it 
was  equally  the  mterest  of  both  partners  to  sustain  Harlow's  c^redit,  and  that 
tfaerefbre  the  endorsement  was  for  the  benefit  of  both.  But  this  argument 
woald  more  strongly  apply  to  an  individual  debt  of  Loring's.  The  firm  would 
be  deeply  interested  in  preserving  the  credit  of  one  of  its  members;  and  this 
might  form  a  reasonable  apology  fbr  a  temporary  application  of  partnership 
credit,  or  funds  to  that  purpose.  But  it  could  be  no  legal  ground  for  exempt- 
ing the  partner,  whose  debt  was  paid,  from  accounting  to  tiie  firm  for  the 
amount. 

It  is  urged  that  if  the  endorsement  was  made,  without  authority  from  Smith, 
it  did  not  bind  hhn,  that  the  payment  was,  therefore  voluntary  on  his  part,  and 
1m  caafiot  now  recover  it  back. 

As  between  Smith  and  the  bank,  upon  the  state  of  fiu^ts  in  this  case,  there  is 
no  doubt,  thid  argument  would  be  conclusive.  It  would  be  eqaally  so,  had  the 
supposed  liability  been  created  by  Loring,  for  money,  which  he  actually  re- 
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ceived  and  applied  to  the  purchase  of  a  private  estate*  In  that  case,  we  pre- 
sume, it  would  scarcely  be  resorted  to.  A  partner  borrows  money  and  gives 
for  it  the  note  of  the  firm.  With  this  money  he  buys  a  farm,  and  takes  the 
title  to  himself.  The  lender  of  .the  money  was  fully  s^prised  of  the  fact,  that 
it  was  obtained  for  private  investment,  consequently  this  co-partner  was  not 
legally  liable.  Nevertheless,  to  avoid  controversy,  he  pays  the  debt,  and  takes 
up  the  note.  Can  in  be  for  a  moment  supposed,  that  in  a  settlement  between 
the  partners,  a  court  of  justice  would  permit  the  maker  of  the  note  to  exempt 
himself  from  accountability,  by  proving  that,  in  point  of  law,  the  payment  was 
voluntary,  though  made  upon  a  liability  of  his  own  creating,  and  in  payment 
of  money  that  he  had  received  and  invested?  As  we  view  this  case  the  argu- 
ment of  voluntary  payment  is  the  same,  as  it  would  be  in  the  case  supposed. 

Upon  the  whole  proof  it  ia  clear,  that  when  the  settlement  was  made  with  Ihe 
bank.  Smith  agreed  to  relinquish  his  claim  against  Loring,  upon  account  of  this 
endorsement.  And  this  presents  the  real,  and  only  diffiult  point  in  the  cause. 
If  this  agreement  was  made  upon  a  good  consideration,  with  a  knowledge  of  his 
rights,  and  in  circumstances  that  gave  Loring  no  unfair  advantage,  it  must  con- 
clude Smith. 

At  the  time  of  the  adjustment,  when  the  separte  property  of  the  parties  was 
made  a  common  stock,  and  sold  to  the  bank  for  their  mutual  and  equal  advan- 
tage, it  would  seem  that  Loring's  part  was  of  the  greatest  value.  Though 
Smith  gave  some  equivalent  for  this,  in  giving  up  his  claim  upon  Loring  for  the 
original  difference  of  exchange,  still  the  difference  in  value,  in  favor  of  Loring, 
constituted  some  consideration.  Under  ordinary  circumstances,  the  adequacy 
of  the  consideration  is  not  to  be  taken  into  account.  In  the  settlement  of  part- 
nership  affairs,  where  they  settle  upon  equal  terms,  and  mutually  agree  to  share 
losses  from  motives  of  friendship,  and  a  disposition  not  to  scrutinize  each  other's 
conduct  too  closely,  such  settlements  should  not  be  disturbed,  although  the  lia- 
bilities of  one  might  greatly  exceed  those  of  the  other.  And  for  this  reason: 
the  inducement  to  settle,  of  itself  constitutes  a  good  consideration. 

But  in  this  case,  and  when  this  settlement  was  made,  the  parties  were  not 
upon  equal  terms.  The  property  of  Smith  was  under  execution  for  a  company 
debt,  which  it  was  equally  the  duty  of  Loring  to  pay.  The  property  of  Smith 
was  bound,  that  of  Loring  was  free.  With  this  advantage  in  his  favor,  Loring 
refuses  to  make  a  settlement  of  the  debts  of  the  firm,  which  the  testimony  con* 
curs  in  describing  as  advantageous  to  both  Smith  and  Loring,  imleas  Smith  will 
relinquish  this  claim  upon  Loring's  own  terms.  The  conduct  of  Loring, 
throughout  all  the  negotiations,  is  that  of  a  man  who  feels  that  he  has  an  advan- 
tage, and  is  determined  to  use  it.  Loring  was^  in  any  event,  liable  for  Harlow's 
debt,  and  there  could  be  no  justifiable  reason  for  refusing  to  settle  it,  and  the 
other  debts  of  the  firm,  to  the  mutual  benefit  of  both,  without  an  abandonment 
on  the  part  of  Smith,  of  his  claim  for  compensation.  There  was  a  necessary 
connection  between  the  payment  of  debts  due  from  the  firm,  and  a  settlement  of 
accounts  between  the  partners.  The  only  conceivable  reason  for  connecting 
the  two  subjects  would  seem  to  be  this:  unless  I  can  secure  a  certain  residuum 
for  myself,  by  a  settlement,  I  will  keep  all,  and  let  the  creditors  do  their  worst. 
It  is,  indeed,  in  proof  that  a  threat,  something  in  this  character,  was  thrown 
out. 
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In  the  course  of  these  Hegotiations  Loring  steadily  refuses  to  concede  any 
thing.  He  would  not  give  up  the  award  in  his  favor,  in  the  New  Orleans 
affair.  Smith  was  acquired  to  give  up  the  debt  due  fron>  Loring  for  the  differ- 
ence of  exchange,  and  the  liability  of  Loring  for  the  Harlow  endorsement. — 
For  these  concessions  by  Smith,  Loring  would  exonerate  Smith  from  an  alleged 
liability  in  the  Sprigman  case,  which,  upon  investigation,  turns  out  to  be  totally 
groundless,  and  without  color  of  justice.  In  the  course  of  Loring,  there  was 
no  equality  or  reciprocity  of  concession.  The  execution  levied  on  Smith's 
property  seems  to  have  given  Loring  this  advantage  over  him.  It  is  evident 
that  in  the  negotiations  Smith  did  not  contend  upon  equal  terms.  His  great 
anxiety  to  effect  the  settlement  is  even  alleged  and  insisted  upon  in  the  answer, 
as  a  ground  why  he  should  be  concluded  by  it.  Smith  pressed  the  settlement: 
Loring  insisted  to  clog  it  with  conditions. 

Every  case  of  this  kind  must  be  decided  more  or  less,  upon  its  own  circum' 
stances.  Three  judges  only,  sit  in  this  cause.  Two  of  us  are  of  opinion  that 
connecting  the  situation  of  Smith,  the  conduct  of  Loring;  and  the  inadequacy 
of  consideration  together,  they  present  a  proper  ground  for  allowing  the  relief 
sought.  Upon  the  first  and  second  points,  we  all  concur  in  opinion.  It  is  only 
as  to  the  effect  of  the  settlement  that  we  differ. 

Judge  Sherman,  dissented.     Jtidge  Burnet,  did  not  sit« 


BANK  UNITED  STATES  v.   SCHULTZ. 

A  court  of  equity  may  enjoin  a  sale  upon  execution,  when  no  title  would  pass  to  the  purchtf- 

r. 

The  court  equally  divioeci  upon  a  question  of  lien. 

This  cause  was  reserved  for  decision  here,  by  the  Supreme  Court  of  Hamil^ 
Con  county.  It  was  a  bill  in  Chancery  to  enjoin  the  defendant  from  selling  cerw 
tain  real  estate,  of  which  the  complainants  were  in  possession,  upon  an  execu-' 
tion  at  law.     The  facts  of  the  case  were  as  follows: 

On  the  12th  October,  1820,'  C.  Schultz  recovered  a  judgment  against  thef 
Cincinnati  Bank  for  two  thousand  six  hundred  and  ninety-eight  dollars.  •  Exe- 
cution was  sued  out  November  8,  1820,  and  levied  on  real  estate,  appraised  at 
four  thousand  four  hundred,  and  fifly-ejght  dollars;  and  returned  not  sold  for 
want  of  bidders.  The  same  return  was  made  upon  several  writs  of  vendu  and 
on  October  7,  1822,  the  valuation  was  set  aside,  and  a  new  valuation  being 
made,  the  property  was  finally  sold,  August  16,  1884,  for  three  hundred  and 
fifly-two  dollars  twenty -six  cents.  The  plaintiff,  in  October,  1824,  sued  out  a 
new  fi.fa.  and  caused  it  to  be  levied  on  the  property  in  question,  which  was 
owned  by  the  Bank  of  Cincinnati,  at  the  date  of  the  judgment,  and  sold  by  them 
to  the  complainants,  and  conveyed  on  the  17th  of  October,  1820.  The  bill  as- 
sumed that,  by  the  proper  construction  of  the  statute  of  Ohio,  the  defendant, 

Schultz,  had  lost  his  lien  upon  the  lands,  and  prayed  an  injunction  to  prevent 
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the  sale.     The  defendant  demurred  to  the  bill,  and  the  cause  came  on  for  hear- 
ing upon  the  demurrer. 

StorcTf  Hammond  and  Etoingy  in  support  of  the  demurrer. 

Fox  and  Eate^  contra. 

The  court  were  unanimously  of  opinion  that  a  court  of  equity  might  properly 
interfere  to  prevent  a  sale  of  land  upon  execution,  where  such  sale  would  not  at 
law,  confer  a  title  on  the  purchaser.  And  its  only  consequence  would  be  to  em- 
barrass  the  title  of  the  complainants.  Upon  the  merits  of  the  case  arising  on 
the  construction  of  the  provisions  of  the  statutes,  the  court  were  equally  divid- 
ed in  opinion.     Consequently  the  bill  wasjdismissed. 


HOUGH  r.  HUNT. 


Wh«re  a  perioD  deeply  in  debt,  in  order  to  obtain  a  loan  of  money  agteet  to  pincbaae  a  tncc  Oif 
land  at  more  than  double  itf  value  and  gives  a  mortgage  opon  other  pmimrty  toeecuie  the  loan,  and 
part  of  the  purchase  money,  the  vendor  having  notice  of  the  purchaser's  necessities,  equity  will  re- 
scind the  contract. 

This  case'  was  reserved  for  decision  here,  by  the  Supreme  Court  of  Ross 
county.  It  was  a  bill  in  chancejry,  asking  relief  against  a  contract  for  the  pur- 
chase of  a  tract  of  land,  by  Hough  from  Hunt,  upon  the  ground  of  advantage 
being  taken  of  the  necessities  of  the  complainants'  intestate,  and  unfair  pract^- 
ces  ia  respect  to  the  contract.     The  facts  of  the  case  were  as  follows: 

In  September,  1818,  Hough,  the  intestate,  being  pressed  for  money  to  pay  a 
debt  due  from  him  to  the  Branch  Bank  of  the  United  States  at  Lexington,  appli- 
ed to  the  defendant  for  a  loan  of  money  to  make  that  payment,  about  two  thous- 
and six  hundred  dollars.  .Hunt  made  an  agreement  with  Hough,  to  make  him 
a  loan  of  ten  thousand  dollars,  upon  condition  that  Hough  would  buy  of  him 
five  hundred  and  ninety-three  acres  of  land,  near  Chillicothe,  where  Hough  re- 
sided, at  twenty  dollars  per  acre.  Hough  assented  to  these  terms,  and  received, 
by  way  of  loan,  two  thousand  six  hundred  dollars. 

The  price  of  the  land,  and  the  money  advanced,  amounted  to  fourteen  thous- 
and four  hundred  and  seventy-five  dollars.  Hough  gave  his  three  separate  notes 
to  Hunt,  dated  September  15, 1818,  for  four  thousand  eight  hundred  and  twenty- 
five  dollars  each;  one  payable  15th  September,  1819;  one  15th  December 
1819;  one  15th  March,  1820.  In  November,  1818,  Hunt  gave  the  intestate  a 
bond  to  convey  the  five  hundred  and  ninety -three  acres  of  land,  upon  the  pay- 
ment of  the  two  last  notes.  At  the  time  of  taking  the  notes,  he  took  from 
Hough  a  mortgage  of  a"  separate  valuable  tract  of  land,  to  secure  the  pay- 
ment of  the  first  note,  due  September,  1819,  which  was  given  in  part  for  the 
money  borrowed,  and  in  part  for  the  purchase  money  of  the  land.  The 
balance  of  the  loan  of  ten  thousand  dollars,  beyond  the  two  thousand  six 
hundred,  was  never  advanced.  Hough  not  being  able  to  give  such  secu- 
rity as  was  required  by  Hunt.  Hough  died  on  the  4th  of  September,  1819. 
Judgments  were  obtained,  on  all  the  notes,  against  Hough's  administrators,  and 
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also  upoQ  the  mortgage.  Hunt  knew  of  Hough's  embarraasments  at  the  time 
of  the  contract;  and  the  land  purchased  at  twenty  dollars  per  acre,  was  proved, 
by  several  witnesses,  to  have  not  been  worth  half  that  sum.  The  bill  prayed 
that  the  contract  of  purchase  might  be  cancelled,  and  the  mortgage  discharged 
by  the  pajrment  of  the  two  thousand  six  hundred  dollars  loaned,  with  inter- 
test. 

GrimkCf  for  complainants.     Brush  and  Fitzgerald,  contra. 

By  the  Coust. 

• 

From  the  evidence,  in  this  case,  it  is  manifest,  that,  at  the  time  of  the  con- 
tract for  the  sale  of  the  land  in  question,  the  vendor  knew  that  the  purchaser 
was  in  some  degree  embarrassed.  It  is  also  fully  proved  that  the  land  was  not 
worth  half  the  price  that  Hough  agreed  to  pay  for  it.  The  circumstances  of 
the  case  are  altogether  extraordinary.  Hough  is  hard  pressed  for  the  sum  of 
two  thousand  five  hun(lred  dollars.  He  applies  to  Hunt  for  a  loan  of  that  sum. 
He  obtains  it,  and  an  engagement  that  the  lender  will  loan  him  seven  thousand 
five  hundred  dollars  more,  upon  good  security.  But  at  the  same  time  that  the 
twenty-five  hundred  is  borrowed,  and  a  contract  made  for  a  further  loan,  a  con- 
tract of  sale  is  made  for  a  tract  of  land,  at  eleven  thousand  nine  hundred  and 
seventy-five  dollars,  being  more  than  double  its  real  value.  Two  thousand  three 
hundred  and  twenty-five  dollars  of  which,  with  the  money  actually  loaned,  is 
secured  upon  other  property  than  that  sold. 

The  mind  revolts  at  the  idea  that  a  man  so  embarrassed  would,  to  obtain  the 
loan  of  two  thousand  six  hundred  dollars,  voluntarily  embarrass  himself  further, 
by  creating  a  new  debt  of  eleven  thousand  nine  hundred  and  seventy-five  dol- 
lars, for  property  not  worth  half  that  sum.  It  is  impossible  that  the  vendor, 
who  ako  made  the  loan,  was  not  sensible  that  he  was  taking  advantage  of  the 
purchaser's  necessity.  The  imprudence  of  the  proceeding,  on  the  part  of 
Hough,  was  so  gross,  that  it  could  justly  be  attributed  to  no  other  cause. 

It  is  not  in  proof  that  Hunt  knew  the  extent  of  Hough's  embarrassments.  But 
he  knew  that  he  was  in  necessity  to  some  extent;  of  that  necessity  he  must  have 
been  sensible  he  took  advantage,  in  exacting  the  contract  for  the  sale  of  the 
land.  The  wish  to  obtain  further  loans  and  the  agreement  to  make  them,  with 
the  subsequent  escape  f^'om  performing  that  agreement,  are  strong  circumstcui- 
ces,  in  confirmanc^  of  ;he  fact  that  Hunt  kuew  Hough's  situation,  and  acted 
upon  it. 

One  peculiar  hardship  of  the  case  is,  that  upon  account  of  this  unconscionable 
contract  Hunt  has  fastened  a  part  of  the  purchase  money,  upon  Hough's  other 
lands,  sweeping  from  previous  creditors  that  which  their  means  had  supplied, 
and  retaining  to  himself  the  whole  consideration  which  his  contract  was  suppos- 
ed to  advance. 

The  rule  in  chancery  is  well  established.  When  a  person  is  encumbered  with 
debts^  and  that  fact  is  known  to  a  person  with  whom  he  contracts,  who  avails 
himself  of  it  to  exact  an  unconscionable  bargain,  equity  will  relieve  upon  ac- 
count of  the  advantage  and  hardship.  Where  the  inadequacy  of  the  price  is  so 
great  that  the  mind  revolts  at  it,  the  court  will  lay  hold  on  the  slightest  circum- 
stances of  oppression  or  advantage,  to  rescind  the  contract.     So,  when  a  person 
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borrowing  money  to  relieve  his  necessities,  is  induced  to  purchase  property  at  an  ^ 
exorbitant  price,  and  to  an  amount  greatly  beyond  the  loan  obtained,  and  se- 
cure the  payment,  by  mortgage  on  his  other  lands,  the  necearity  of  the  purchas- 
er,  connected  with  the  exorbitancy  of  price,  are  sufficient  evidence  of  unfair  ad- 
vantages to  justify  the  interference  of  the  court.  We  consider  this  a  case  of 
great  exorbitancy  of  price,  where  the  purchaser  was  deeply  embarrassed,  and 
where  the  vendor  availed  himself  of  that  embarrassment  to  exact  the  baigain- 
We  are  therefore  of  opinion  that  the  contract  of  purchase  be  rescinded:  and  that 
the  mortgage  remain  a  lien  only  for  the  money  loaned,  and  interest* 


STONE  V.  RUFFIN. 


A  thetiff  cannot  be  required  by  the  plaintiff  to  pay  money  made  on  execution  befora  the  return 
of  the  writ,  and  refusal  to  pay  such  money,  is  no  ground  for  an  amercement. 

This  was  a  writ  of  error  to  the  judgment  of  the  Court  of  Common  Pleas  of 

Hamilton  county,  on  a  motion  to  amerce  the  sheriflT,  in  which  judgment  wasgiv* 

en  for  the  defendant.     It  was  reserved  in  Hamilton  county,  and  the  case  was 

as  follows : 
The  notice  to  amerce  recited  a  judgment  and  execution,  Ethan  Stoneyfor  ikt 

uscy  S^c.  V.  Joel  Williams.  It  recited  a  levy  and  a  sale  upon  execution,  return- 
able to  April  term,  1824,  a  sale  made  on  the  2dd  of  February,  1824.  A  notice 
to  the  sheriff  that  the  Bank  of  the  United  States  were  the  real  owners  of  the 
judgment;  and  a  notice  from  them,  that  they  would  not  receive  paper  of  the 
Bank  of  Cincinnati  in  payment.  A  demand  of  payment,  made  on  the  sheri^ 
March  1,  1884,  and  a  refusal  to  pay,  except  in  paper  of  the  Bonk  of  Cincinnati 
for  which  the  sale  had  been  made. 

The  defendant  put  in  an  answer  to  the  motion,  alleging  that  it  was  no  case 
for  amercement;  that  there  was  no  law  authorizing  the  amercenlent,  and  rely- 
ing upon  the  statute  of  limitations.  The  ComnK>n  Pleas  gave  judgment  for  the 
defendant,  to  reverse  which  this  writ  of  error  was  brought. 

The  cause  was  elaborately  argued  by  Estb  and  Fox,  for  plaintiff  in  error, 
and  by  C,  HAimoim  and  N.  Wjuoht,  for  defendant. 

By  the  Coust. 

Upon  examining  this  record,  we  find  that  the  writ  of  execution  was  returna- 
ble to  April  term,  1824;  that  the  sale  was  made  in  February,  1824,  and  the 
demand  upon  the  sheriff,  to  pay  over  the  money,  was  made  March  1st,  1824. 
The  demand  thus  made,  is  not  one  upon  which  the  sheriff  can  be  subjected,  on 
motion,  to  amercement.  He  is  not  bound  to  pay  over  the  money  to  the  plaintiff, 
until  the  return  of  the  writ.  On  the  contrary,  he  ought  to  hold  it,  untU  the  pro- 
ceedings have  been  examined,  and  the  sale  confirmed  by  the  court.  The  judg- 
iTient  must,  for  this  reason,  be  affirmed. 
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dOdley,  et  al.  v.  little,  ET  AL. 

JuDois  BURPiET  AND  SHERMAN. 

1826. 

Upon  a  tale  of  land  for  taxes,  an  agreement  among  several  that  they  will  adTance  fundi  and  on# 
diall  buy,  so  ae  to  prevent  competition,  and  afterwards  divide  the  land  among  them,  is  fraudulent 
and  equity  will  relieve  ag^st  the  sale. 

The  bill  stated,  that  the  complainants,  as  heirs  at  law  of  Israel  Ludlow,  were 
the  proprietors  of  a  tract  of  land  situate  in  the  county  of  Delaware,  on  which 
the  taxes  had  not  been  paid.  That  at  a  sale  of  land  for  taxes,  three  hundred 
and  seventy  acres  of  the  land  in  question,  worth  three  dollars  per  acre,  had  been 
sold  by  the  collector,  and  purchased  by  the  defendant  for  thirty-three  dollars 
and  seventy-th^ee  cents.  The  bill  charges,  that  a  fraudulent  combination  had 
been  formed  by  the  defendant  and  sundry  other  persons,  to  purchase  large  tracts 
of  land  at  the  .said  sale,  for  the  purposes  of  speculation;  that  it  had  been  agreed, 
between  the  defendant  and  those  who  were  to  participate  in  the  profits  of  the 
speculation,  that  the  defendant  alone  should  bid;  that  the  other  partners  in  the 
contract  should  advance  their  portions  of  the  purchase  money,  and  receive  their 
share  of  the  profits;  and  that,  in  pursuance  of  that  fraudulent  agreement,  the 
defendant  had  purchased  the  land  in  question,  and  obtained  for  it  a  collector's 
deed.  The  prayer  of  the  bill  was  to  set  aside  the  deed  and  restore  the  com- 
plainants,  &c.     The  defendant  demurred  to  the  bill. 

J*  K.  Cory,  fi>r  the  complainants*     PeUHboney  contra. 

By  the  Coubt. 

A  partnership,  or  contract  formed  for  the  purchase  of  land  at  a  sale  for  taxes, 
is  against  the  policy  of  the  law ;  and  if  such  contract  or  partnership  be  entered 
into  for  the  express  purpose  of  making  such  purchases,  it  is  a  fraud  on  the 
owner  of  the  property,  and  the  purchaser  cannot  obtain  an  available  title. 

Such  combinations  have,  necessarily,  a  direct  tendency  to  prevent  competi. 
tion,  which  it  is  the  duty  of  the  legislature,  and  the  policy  of  the  law  to  encour- 
age. Over  a  sale  of  this  description,  the  owner  has  no  control — he  cannot 
refuse  a  bid,  or  adjourn  the  sale,  or  fix  a  sum  below  which  the  property  shall 
not  be  struck  down.  The  sale  is  managed  by  the  agent  of  the  state.  The  owner 
is  not  consulted.  The  highest  bidder  becomes  the  purchaser,  although  the  sum 
bid  be  less  than  a  hundredth  part  of  the  value  of  the  property.  This  being  the 
case,  any  combination  which  has  a  tendency  to  reduce  the  price  of  the  property, 
by  preventing  competition,  must  operate  as  a  fraud  on  the  owner.  The  effects 
of  such  combinations  cannot  be  controled  by  any  vigilance  on  the  part  of  the 
owner. 

It  frequently  happens,  that  large  quantities  of  land  ase  offered  for  sale  on  these 
occasions,  in  the  absence,  and  without  the  knowledge  of  the  owners;  and  if  such 
combinations  are  permitted,  all  the  persons  present  at  the  sale  might  form  them- 
selves into  companies,  and,  by  an  agreement  not  to  bid  against  each  other. 
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night  purchase  in  the  whole  of  every  tract  offered,  for  the  amount  of  tax  due 
on  it. 

We  do  not  mean  to  say,  that  partners  cannot  purchase  property  at  a  tax  sale, 
for  the  convenience  of  the  business  they  are  engaged  in,  when  speculation  is  not 
their  object;  but  that  a  partnership  or  combinaticMi  cannot  legally  be  formed, 
for  the  purposeof  making  such  purchases.  As  this  was  evidently  the  fact  in 
the  case  before  us,  the  complainants  are  entitled  to  a  decree.  They  must  take 
it,  however,  on  the  condition  of  refunding  the  purchase  money  and  interest, 
with  the  penalty  of  fifty  per  cent,  allowed  by  law,  and  on  the  payment  of  cost. 


SMILEY  V.  WRIGHT,  ET  AL. 

Judges  PEASE  and  SHERMAN. 
1826. 


A  widow  wtio  U  •ntitled  to  dower,  and  is  prasent  at  the  sale  ^f  tbe  lands  under  an  order  of 
eonrt,  and  ajjeots  that  ihe  sale  may  be  made  free  from  her  dower,  in  consequence  of  which  tbe  pur- 
chaser pajs  a  higher  price,  is  thereby  barred  from  her  dower,  notwithsanding  the  purchaser  had 
notice  of  her  claim. 

The  bill  states  in  substance  that  Joseph  Lewis,  the  former  husband  of  the 
complainant,  Elizabeth,  purchased  parts  of  lots  No.  174,  175,  and  176,  in  the 
town  of  Steubenville,  went  into  possession,  made  large  and  valuable  improve- 
ments on  them,  that  he  paid  the  full  amount  of  the  purchase  money,  but  had 
not  obtained  a  legal  title  thereto,  and  died  in  the  year  1807,  leaving  hei*  his 
widow.'  The  bill  further  states,  that  administration  of  tbe  estate  of  scud  Lewis, 
was  granted  to  Jacob  Fickas,  since  deceased,  who,  in  1810,  obtained  an  order 
of  court  to  sell  the  said  lots  subject  to  the  complainant's  right  of  dower  therein, 
for  the  payment  of  the  debts  due  by  the  estate  of  Lewis.  That  said  lots  were 
shortly  thereafter  sold  at  public  sale,  and  conveyed  by  the  administrator  to  the 
defendant,  Hartford,  who  has  since  conveyed  them  to  the  defendant  Wright. 
The  bill  charges  that  Hartford  and  Wright,  knew,  at  the  time  they  respectively 
purchased,  of  the  complainant's  right  of  dower,  and  that  in  1819,  she  demanded 
of  the  defendant  Wright,  who  was  then  in  possession,  claiming  title  to  the  lots, 
to  set  off  and  assign  her  dower.  The  bill  states  as  a  reason  why  no  demand  oT 
dower  was  made  before  1810,  that  she  was  ignorant  of  her  right,  that  Fickas, 
the  administrator,  was  her  brother,  in  whom  she  had  the  most  perfect  confidence, 
and  that  he  always  informed  her  she  had  no  right  in  her  husband's  real  or  per- 
sonal estate  until  the  debts  were  paid,  when  she  would  be  entitled  to  one  third 
of  the  residue.  The  bill  further  charges,  that  Hartford  has  procured  a  legal 
title  to  the  lots  by  a  conveyance  to  him  from  the.  vendor  of  Lewis,  and  prays 
that  dower  may  be  assigned,  and  a  decree  for  a  just  pprtion  of  the  rents  and 
profits. 

The  answers  of  the  defendants  admit  the  purchase  of  the  lots  by  Lewis,  his 
possession,  the  payment  by  him  of  a  considerable  part  of  the  purchase  monevt 
his  death,  the  administration  granted  to  Fickas,  the  order  of  court  to  sell  sub- 
ject to  the  widow's  dower,  the  sale  and  conveyance  of  the  whole  interest  of  Lew- 
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ii,  to  Hutfbrd,  and  his  conveyance  to  the  defbndant  Wright,  and  the  demand 
of  the  complainant  to  have  her  dower  assigned.  The  answers  aver  that  ahout 
the  time  of  sale,  hy  the  a^hninistrator,  the  complainant,  Elizabeth,  received  a 
lot  in  the  town  of  Steuben ville,  in  satisfactioo  of  her  claim  of  dower,  and  at  the 
tune  of  sale,  she  agreed  that  the  lots  should  be  sold  free  from  any  claim  by  her 
for  dower,  she  having  relinquished  her  right. 

Much  testimony  having  been  taken  in  the  cause,  it  was  brought  to  hearing  on 
the  pleadings  and  proo&. 

HaUoek  and  GoodenoWt  for  complainants.     Wr^hi  and  CoQer,  for  defendants. 

By  the  Coust. 

It  is  a  peculiar  feature  of  the  law  of  Ohio,  that  the  widow  of  B,  deceased  per- 
son, is  not  only  entitled  to  dower  in  the  legal  estate,  of  which  the  husband  was 
seized,  during  coverture,  but  also,  in  any  equitable  estate  which  he  may  hold  in 
lands  at  the  time  of  his  death.  It  is  in  virtue  of  the  statutory  provision  endowing 
the  widow  with  one  third  part  of  all  the  right  or  interest  the  husband  had  at 
the  time  of  his  decease,  in  any  lands  or  tenements,  that  the  complainants  claim 
dower  in  the  premises  described  in  the  bill.  Lewis,  the  former  husband  of  the 
complainant,  Mrs.  Smiley,  had  purchased  the  property  of  which  dower  is 
claimed,  gone  into  possessi<»),  made  valuable  improvements  thereon,  paid  a  con* 
•iderabie  part  of  the  purchase  money,  leaving  the  balance,  a  debt  due  by  his  es* 
tate,  which  was  subsequently  paid^by  the  administrator,  without  obtaining  a  con- 
veyance of  the  legal  estate.  He  had,  therefore,  although  not  a  legal  estate  of  in- 
heritance, an  equitable  interest  in  the  lots,  of  which,  his  widow  at  his  death  waa 
eatitled  to  her  dower  by  the  provisions  of  our  statiite.  And  that  dower  nrasf 
now  be  assigned  to  her,  in  conformity  to  the  prayer  of  the  bill,  if  she  has  donsr 
no  act  since  his  death  to  divest  herself  of  that  right,  or  to  bar  her  from  enfor- 
cing it  in  equity. 

Upon  this  part  of  the  case  two  questions  have  been  made.  Did  the  complam. 
ant,  Mrs;  Smiley,  receive  from  Fickas,  the  administrator  of  'Lewis's  estate,  any 
compensation  or  satisAiCtion  for,  or  in  lieu  of  her  dower  ? 

Whether  the  circumstances  attending  the  sale  of  the  premises,  of  which 
dower  is  claimed,  bar  her  in  equity,  on  the  ground  of  fraud,  from  claiming  her 
dower  from  Hartford,  imd  all  others  holding  under  him  ? 

Upon  the'  first  question,  whether  the  widow  of  Lewis  received  from  Fickas, 
the  administrator,  any  compensation  in  lieu  of  her  dower,  much  contradictory 
testimony  has  been  taken. 

It  is  unnecessary  to  state  the  evidence  relied  Upon  by  either  party,  on  this 
point.  The  defendants  claim,  in  their  answers,  that  it  was  agxeed  between 
Fickas  and  the  complainant,  Mrs.  Smiley,  that  she  should  receive  a  lot  on 
Fourth-street,  in  Steubenville,  and  some  materials  for  building,  in  lieu  of  her 
dower.  That  the  lot  ^as  conveyed  to  her,  and  the  bmlding  materials  furnished. 
They  have  called  on  her,  under  a  provision  of  the  statute,  by  filing  intenoga* 
tories,  in  the  nature  of  a  cross  bill,  to  answer  on  oath,  whether  soch  an  agree 
ment  was  not  made  and  executed.  She  domes  by  her  answer,  BOf  such 
agreement,  and  states  that  she  did  not  receive  the  lot  <m  Foui^i-slreeC,  and 
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and  building  materials,  in  satisfaction  of  her  dower,  but  that  Fickas  retained 
the  amount  of  the  purchase  money  of  the  lot  and  materials,  out  of  money  be- 
longing  to  the  children  of  her  husband,  and  due  to  her  for  their  maintainance* 
This  answer  is  supported  by  the  testimony  of  the  guardian  of  those  children, 
who  states  he  was  present  at  the  settlement,  and  that  it  was  agreed  that  the 
amount  charged  by  Ffckas,  for  the  lot  and  materials  furnished  by  him,  should 
be  applied  in  paying  her  for  supporting  the  children. 

That  some  conversation  took  place,  between  Mrs.  Smiley  and  Fickas,  res- 
**pecting  her  dower  in  the  premises,  is  perfectly  certain;  but  what  that  conversa- 
tion was,  or  whether  any,  and  if  any,  what  agreement  was  made  between  them, 
is  uncertain.  The  lapse  of  time,  and  the  death  of  Fickas,  who  was  the  active 
agent  in  all  the  transactions  mentioned  by  the  witnesses,  and  who  compensated 
Mrs.  Smiley  for  her  dower,  if  in  fact  she  ever  received  a  compensation,  has 
involved  the  question  in  doubt  and  uncertainty.  Sufficient  appears  to  excite  a 
suspicion  of  her  having  received  something  in  lieu  of  her  dower.  Yet  the  evi. 
dence  is  not  sufficiently  clear  and  explicit,  to  induce  a  court  of  equity  to  decree 
against  her  claim,  on  the  ground  of  her  haivng  received  satisfaction. 

The  next  question  made  is,  whether  the  circumstances  attending  the  sale  of 
the  premises  to  Hartford,  are  such  as  bar  Mrs.  Smiley,  in  equity,  from  claiming 
her  dower.     The  evidence  upon  this  part  of  the  case  is  clear,  explicit,  and 
uncontradictory.     J.  Edgington  testifies,  that  he  attended  the  sale  as  the  agent 
of  Hartford.     The  property  was  put  up,  subject  to  the  widow's  dower,  and 
that  it  was  bid  up  to  about  two  thousand  four  hundred  dollars.    Fickas,  after 
the  property  had  been  cried  for  some  time  at  that  price,  and  it  was  evident  no 
greater  bid  could  be.  obtained,  expressed  his  unwillingness  to  have  it  sold  for 
Uiat  price,  and,  at  his  request,  the  biddings  were  suspended,  to  enable  him  to 
consult  with  the  widow,  and  ascertain  if  she  would  agree  to  have  the  prop, 
erty  sold  free  of  dower.      Fickas  and  the  widow  went  into  a  back  room, 
where  they  were  engaged  for  song<e  time  in  conversation,  no  part  of  which  he 
heard.     The  witness  was  near  the  door  of  the  room,  and  ^en  they  came  out 
Fickas  observed  she  had  agreed  to  have  the  property  sold  free  of  dower.  This 
was  proclaimed  at  the  front  door  by  the  crier;  the  biddings  resumed,  and  the 
property  struck  off  to  witness,  as  the  agent  of  Hartford,  at  about  three  thou- 
sand dollars.     He  would  not  have  given  over  two  thousand  four  hundred  doU- 
lars,  had  he  not  have  understood  that  the  widow  relinquished  her  dower.     R. 
Moor's  testimony  is  to  the  same  effect.     S.  Salmon  states,  he  was  the  auction- 
eer.    The  widow  was  present,  and  must  have  heard  him  cry  the  sale  as  free 
from  her  claim  of  dower,  and  that  the  property  was  sold  as  unencumbered  by 
any  right  of  dower.     J.  Wprstell  states,  he  was  present  at  the  sale.     Mrs. 
Smiley  was  standing  in  the  door,  the  auctioneer  being  on  the  step,  when  it  was 
struck  off,     That  he  heard  the  auctioneer  frequently  state>  that  the  sale  was 
free  of  dower,  while  she  was  in  a  situation  she  must  have  heard  him;  and  on 
one  occasion  replied  to  him  she  had  no  claim  to  dower. 

It  is  apparent  from  this  testimony,  which  is  altogether  uncontradicted,  that  af-^ 
tar  the  suspension  of  the  sale,  it  was  understood  by  the  persons  atten^ng,  that 
the  property  was  to  be  sold  unencumbered  by  the  widow's  dower.  That  she  was 
present,  aiding  by  her  acts  and  declarations,  in  confirming  this.opiaion,  and  that 
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Uie  purchaser  was  thereby  induced  to  bid  about  six  hundred  dollars  more  than 
he  otherwise  would  have  given. 

It  is  a  well  established  principle  in  equity,  that  if  a  person,  having  a  right  to 
aa  estate,  permit  or  encourage  a  purchaser  to  buy  it  of  another,  the  purchaser 
shall  hold  it  against  the  person  who  has  the  right ;  (16  Vcs.  253.  4  Munf.  449. 
11  John.  564.  6  John,  Ch.  Rep.  166)  and  the  rule  prevails,  even  against /eme 
coverts^  and  petaooa  under  age-  (9  Mod.  35.  6  Ves.  174.  Cory  v.  Girichin^ 
2  Mod.  40.) 

It  is  contended,  on  the  part  of  the  complainants,  that  the  acts  and  declarations' 
of  Mrs.  Smiley,  at  the  time  of  the  sale  of  the  lots  in  question,  ought  not  to  bar  her 
of  the  aid  of  a  court  of  equity,  because  she  was  at  that  time  ignorant  of  her 
rights,  nor  can  they  be  considered  as  a  fraud  upon  the  purchaser,  as  he  had  no. 
tice  of  her  title. 

It  is  unnecessary  to  consider  whether  a  person,  having  legal  title  to  lands, 
who  encourages  the  sale  by  another,  shall  be  permitted  to  show  his  ignorance  of 
that  title,  to  the  prejudice  of  a  bona  fide  purchaser  for  a  valuable  consideration, 
as  we  are  clearly  of  opinion  that  the  evidence  does  not  prove  Mrs.  Smiley 's  igno- 
rance of  her  rights,  at  the  time  of  the  sale  by  the  administrator.  If  she  would 
avoid  the  effect  of  her  acts  and  declarations,  on  the  ground  of  being  ignorant  of 
her  rights,  she  should  at  least  raise  a  strong  presumption  of  that  ignorance,  by 
*  the  proof  of  facts  and  circumstances,  from  which  it  could  fairly  be  inferred. 
The  proof  relied  upon,  is  the  answer  of  Mrs.  Smiley  to  the  interrogatories  of  the 
defendant,  Wright,  in  which  she  states  that  "Fickas  always  told  her  that  no- 
thing would  be  coming  to  her  until  all  debts  were  paid,  and  this  she  believed  to 
be  true,  until  about  the  time  suit  was  brought ;"  and  the  testimony  of  Fleming, 
who  states,  that  as  late  as  1817  he  heard  Fickas  tell  her  she  was  entitled  to  the 
interest  of  one  third  of  the  proceeds  of  the  estate,  both  real  and  personal,  after  all 
debts  were  paid.  The  answer  of  Mrs.  Smiley  is  contradicted,  in  some  material 
facts,  by  the  testimony  of  a  number  of  disinterested  witnesses,  and  much  weigh^ 
cannot,  therefore,  be  given  to  her  statements.  The  declaration  made  to  her  by 
Fickas,  in  1817,  furnishes  no  ground  to  presume,  that  in  1810  she  was  ignorant 
of  her  right  of  dower.  The  legal  presumption  is,  she  was  acquainted  with  her 
rights.  The  order  of  court  was,  to  sell  the  lots,  subject  to  her  dower.  They 
were  advertised  to  be  so  sold,  and  the  biddings  proceeded  for  some  time,  with 
the  knowledge  of  all  present  of  the  existence  of  this  encumbrance. 

The  sale  was  suspended  under  the  belief  that  if  her  claim  of  dower  could  be 
removed,  a  more  advantageous  sale  would  be  effected.  She  was  consulted,  and 
it  was  proclaimed  in  her  hearing,  that  the  lots  were  to  be  sold  free  of  her  dower. 
The  biddings  recommenced,  and  the  lots  sold  at  an  enhanced  price.  Under  these 
circumstances  the  proof  should  be  clear  and  strong,  to  justify  the  court  in  find, 
ing  her  ignorant  of  any  right  in  the  property. 

It  is  also  said,  that  Hartford  had  notice,  at  the  time  of  his  purchase,  of  her  ti- 
tie,  and  therefore  her  acts  and  declarations  could  not  tend  to  deceive  him. 

It  ^is  undoubtedly  true  that  the  agent  of  Hartford  had  notice,  at  the  com- 
mencement of  the  public  sale,  that  the  lots  were  subject  to  the  widow's  dower, 
and  his  biddings  were  regulated  by  his  knowledge  of  this  fact.  But  during  the 
progress  of  the  sale,  he  was  informed  she  had  relinquished  her  right  of  dower, 

and  she  confirmed  this  information  by  her  acts,  and  declarations.     If  she  had 
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not  in  fact  relinquished  her  right  of  dower,  her  standing  by,  permitting  the  pro- 
perty to  be  sold  free  of  dower,  without  asserting  her  claim,  was  calculated  to 
deceive,  and  defraud  the  purchaser,  and  did  induce  him  to  pay  a  much  larger 
sum  for  the  property  than  he  would  otherwise  have  given.  He  believed  she  had 
relinquished  her  dower,  and  acted  upon  this  belief.  To  permit  her  to  assert  her 
title  to  dower,  against  a  banajide  purchaser,  for  a  valuable  coniaderation,  who 
was  induced  by  her  to  purchase,  because  she  has  never  execnted  any  formal  act 
of  assignment,  or  release  of  her  dower,  would  be  to  aid  her  in  the  commiasion  of 
fraud .     The  bill  must  be  dismissed. 

Note.    This  cause  wa«  aftexwards  submitted  to  the  whole  court,  sftling  at  Golumbut,  upon  a  pe- 
tiUoD  for  a  rehearing.    After  a  full  ezauauiation  of  the  pleadings  and  proois,  a  rebeaiingwas  refused. 
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DECISIONS  IN  BANK. 

1827. 

SHOTWELL,  ET  UX.  r.  SEDAM'S  HEIRS. 

Where  the  husband  makes  a  devise  to  the  widow,  without  stating  that  it  is  or  is  not  ra  bai  of 
dower  and  tbe.widow  makes  an  agreement  with  the  heir,  reciting  that  it  is  in  lieu  of  dower,  and 
that  she  acccpu  certain  things  in  satisfaction  of  dower,  the  widow  is  banred  of  dower. 

This  was  a  petition  in  chancery  for  dower,  in  certain  premises  described  in 
the  bill,  situate  in  Hamilton  county,  and  adjourned  here  for  decision,  by  the 
Supreme  Court  sitting  in  that  county.     The  facts  material  to  the  point  decided^ 

are  as  follows: 

The  complainant,  Nancy  Shotwell,  was  the  wife  of  Cornelius  R.  Sedam  de- 
ceased and  had  subsequently  intermarried  with  the  complainant.  The  defen- 
dants were  the  heirs  at  law  of  Cornelius  R.  Sedam. 

Cornelius  R*  Sedam  made  a  last  will  which  was  duly  proven  and  established 
after  his  death.  By  this  will,  he  divided  the  premises  in  question,  in  a  particu. 
lar  manner  amongst  his  four  sons,  assigning  the  mansion  house  to  his  son  Cor- 
nelius. The  will  also  contained  this  direction  or  bequest:  "My  wife  Nancy, 
so  long  as  she  remains  my  widow,  to  live  in  the  house  aforesaid,  and  to  have  her 
support  from  that  part  of  the  farm  hereby  bequeathed  to  my  son  Cornelius,  du- 
ring said  widowhood."  The  residue  of  the  testator's  estate  was  bequeathed  to  the 
widow  and  children  in  equal  proportions.  The  will  was  duly  proven,  but  the 
widow  did  not  within  six  months  thereafter  declare  her  determination  to  take 
under  the  will,  and  have  the  declaration  entered  of  record  in  court.  She  re- 
mained in  the  Mansion  House,  and  difficulties  arising  between  her  and  Cornelius, 
they  applied  to  the  court  of  Common  Pleas,  to  appoint  persons  to  assess  and 
determine  the  amount  and  manner  of  support  to  be  received  under  the  will.^ 
Persons  were  appointed  who  made  a  report,  upon  which  the  following  agreement 
was  entered  into  between  the  widow  and  Cornelius: 

Whereas,  a  certain  last  will  and  testament  of  Cornelius  R.  Sedam,  deceased, 
bequeathes  amongst  other  things  therein  named,  as  appears  of  record  in  the 
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court  of  CommoQ  Pleits,  of  Hamilton  county,  state  of  Ohio,  to  Cornelius  Sedam 
a  certain  portion  of  land,  composing  and  encompassing  the  buildings  and 
immediate  late  residence  of  the  testator  aforesaid — And  whereas,  it  is  provided 
in  said  will,  that  Nancy  Sedam,  the  widow  of  the  said  testator  shall  derive  her 
support  during  her  widowhood,  from  the  said  certain  portion  of  land  and  resi- 
dence aforesaid — ^And  whereas,  the  said  Nancy,  widow,  having  elected  at  the 
op&uag  and  proving  of  said  will,  to  abide  and  take  by  and  under  said  will,  in 
Ueu  of  dower^  be  the  said  election  matter  of  record  or  not — And  whereas,  the 
said  court  of  Common  Pleas,  on  the  application  and  desire  of  the  said  Nancy 
Sedam  and  Cornelius  Sedam,  the  parties  cpntracting  this  agreement,  seeing 
proper  to  appoint  three  disinterested  persons  to  assess  and  set  oil  the  amount  and 
manner  of  said  support,  agreeably  to  the  will  aforesaid — And  whereas,  the  said 
three  persons  having  met  and  reported  an  award  as  in  their  judgment  conformed 
to  the  nature  of  their  said  appointment — And  whereas,  the  said  Nancy  and 
Cornelius,  parties  to  this  agreement,  understanding  the  said  will  and  consenting 
thereto  as  aforesaid,  and  being  willing  and  desirous  to  preserve  mutual  friend- 
ship and  good  will,  do  therefore  agree  with  each  other  to  construe  the  sum  and 
substance  of  said  award,  as  it  particularly  relates  to  the  support  of  said  Nancy, 
in  the  following  manner,  to  wit:  That  so  long  as  the  said  Nancy  shall  remain 
in  widowhood,  the  w  idow  of  tlie  said  testator  and  no  longer,  she  may  occupy 
the  east  half  of  the  Mansion  House  of  said  testator,  together  with  the  kitchen 
and  yard  attached  the  reto:  also,  may  occupy  one  stable  and  the  entry  shed 
adjoining  the  said  stable  as  now  standing  north  east  from  the  Mansion  House: 
also,  may  she  occupy  as  a  garden,  a  certain  lot  of  ground  adjoining  said  stable: 
also,  may  she  have  the  privilege  of  using  water  from  the  cistern  and  weU  now 
belonging  to  said  Mansion  House:  also,  may  she  have  the  privilege  of  raising 
and  keeping  stock  as  follows,  of  her  own  and  for  herself,  and  for  no  person  or 
persons  else,  to  wit:  her  own  pork  and  poultry,  provided,  that  not  more  than 
four  hogs,  (which  may  include  one  sow  and  pigs  as  one,)  nor  more  than  twenty, 
four  fowls,  (which  may  include  and  be  composed  of  female  fowls  not  enumera- 
ting their  unweened  young,)  shall  at  any  time  run  at  large:  also,  one  horse  kind, 
two  cows  and  six  sheep;  for  which  said  horse,  cows  and  sheep,  she  shall  have 
the  use  of  such  range  and  pasture  as  the  said  Cornelius  Sedam  may  be  able 
conveniently  to  furnish,  or  as  may  be  in  common  use  by  him  for  his  own  like 
stock:  also,  shall  she  have  the  privilege  of  taking  fruit  from  the  orchard,  for 
her  own  use:  also,  for  dr3ring  to  the  amount  of  three  bushels  when  dried.     The 
said  Cornelius  Sedam  shall  furnish  the  said  Nancy,  annually  at  her  said  residence, 
two  barrels  of  cider,  three  barrels  of  apples,' fifteen  bushels  of  potatoes:  also, 
three  tons  of  hay,  one  hundred  and  £fly  bushels  of  corn,  two  barrels  of  flour, 
twenty  dollars  in  money  and  twenty  dollars  in  groceries.     Slie  shall  also  have 
the  privilege  of  procuring  from  the  woodlands  of  said  Cornelius  Sedam,  fire 
wood  for  her  house  use,  provided  she  does  not  extend  the  same  to  such  timber 
as  may  be  fit  for  making  rails,  without  the  consent  of  the  said  Cornelius,  provi- 
ded also,  the  said  Cornelius  should  prefer  to  deliver  to  the  said  Nancy,  at  her 
said  residence,  her  necessary  fire  wood,  in  which  case  he  may  elect  so  to  do.    It 
is  hereby  further  agreed  that  the  said  Nancy  shall  at  no  time  assign,  make 
over,  or  any  how  grant  to  any  person  or  persons  any  part  or  portion   of  the 
aforesaid  privileges. 
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In  testimony  whereof,  the  partita  hereto,  have  set  their  hands  and  seals,  this 
fourteenth  day  of  March,  in  the  year  1825,  in  the  presence  of  witnesses. 

CORNELIUS  SEDAM,  Seal. 
NANCY  SEDAM,  Seal. 

Witness,  Stephen  Fexten. 

Not  long  after  the  execution  of  this  agreement,  the  widow  intermarried  with 
Shotwell,  in  consequence  of  which  the  provision  under  it  terminated.  The  bill 
was  then  brought  for  dower.  The  defendants  resisted  the  chum  on  the  ground 
that,  the  provisions  of  the  will  being  incompatible  with  dower,  the  testator  in- 
tended it  as  an  equivalent,  and  the  widow  having  accepted  it  could  not  after- 
wards claim  dower.  They  also  insisted  that  the  agreement  with  Cornelias 
Sedam  was  an  acceptance  on  her  part  of  the  stipulations  of  that  agreement  in 
lieu  of  dower,  which  was  made  upon  good  consideration,  and  having  been  exe- 
cuted by  both  parties,  up  to  the  time  of  the  marriage,  could  not,  in  equity,  be 
avoided  by  cither  party. 

Harrison,  for  complainants.     Fox,  Hammond  and  Storer,  contra. 

By  ike  CouKT. 

It  is  certainly  a  nice  question,  whether  the  devise  in  the  will  to  the  widow, 
would  not,  upon  being  accepted  by  her,  operate  to  bar  her  dower,  in  the  pre- 
mises devised  to  others,  eoid  charged  with  her  support.  But  this  question  it  is 
not  necessary  to  decide,  because  the  court  are  very  clearly  of  opinion  that  the 
subsequent  contract  entered  into  between  the  widow  and  Cornelius  Sedam,  con- 
stitutes an  equitable  bar  to  the  dower  claimed. 

Whatever  indulgence  is  shown  to  the  acts  of  feme  coverts,  concerning  their 
dower,  there  is  no  reason  for  treating  the  contracts  of  feme  soles,  where  dower, 
in  an  estate  of  a  deceased  husband,  is  the  subject  of  contract,  in  any  other  man- 
ner, than  the  contracts  of  other  competent  persons.  In  this  case,  the  widow, 
with  a  perfect  knowledge  of  the  whole  subject,  and  for  the  purpose  of  adjusting 
all  difficulties,  agreed  to  submit  her  rights,  under  the  will,  to  the  determination 
of  mutual  friends.  They  made  an  award,  and  after  that  award  was  made,  she 
entered  into  a  written  contract  with  the  other  party,  to  carry  the  principle  of  the 
award  into  effect,  upon  data  settled  between  themselves. 

In  this  agreement,  it  is  expressly  recited,  that  she  had  elected  to  take  under 
the  will,  whether  said  election  was  matter  of  record  or  not,  and  that  such  elec- 
tion to  take  under  the  will,  was  "m  lieu  of  dower. ^*  A  respectable  provision  is 
secured  to  her  by  this  agreement,  besides  what  she  takes  under  the  general  de- 
vise, being  a  full  child's  part,  and  she  enters  into  the  enjoyment  of  it.  There  is 
no  pretence  that  she  was  ignorant  of  her  rights,  that  any  imposition  was  practised 
upon  her,  or  that  the  contract  itself  was  in  any  respect  unequal.  By  her  mar- 
riage she  lost  the  benefit  of  it,  but  that  being  her  voluntary  act,  cannot  effect 
the  obligation,  or  extent  of  the  original  contract. 

It  is  urged  that  this  agreement  extends  no  further,  than  to  settle  what  she  was 
to  receive  under  the  will,  and  does  not  touch  the  question  whether  the  bequest  m 
the  will,  was  in  addition  to,  or  in  lieu  of  dower.     The  agreement  itself  refutes 
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this  argument.  It  asserts  expressly,  that  the  arrangement  is  to  be  in  lieu  of 
dowen  It  was  upon  this  basis,  that  both  parties  to  the  contract  proceeded. 
And  it  cannot  be  permitted  to  one  of  them  to  take  all  that  the  contract  gave,  up- 
on a  state  of  facts  admitted  between  them  at  the  time,  and  then  deny  her  own 
recitation  of  the  facts,  and  set  up  a  claim  founded  upon  a  directly  opposite  po- 
sition. This  would  be  to  practice  a  fraud  upon  the  heir,  who  agreed  to  do  cer- 
tain things,  in  the  expectation  that,  by  doing  them,  his  estate  was  discharged  of 

dower. 

Another  argument  urged  against  this  agreement  being  made  to  operate  as  a 
bar  to  dower  is,  that  dower  being  real  estate,  can  only  be  tremsferred  by  the  le. 
gal  mode  of  conveyance.  This  is  not  a  tenable  position.  A  man  may  divest 
himself  of  an  estate  which  lies  in  action  only,  by  doing  such  acts,  and  making 
such  agreements  as  operate  to  bar  his  action,  though  no  conveyance  be  execu- 
ted. Thus,  a  controversy  about  title  to  real  estate,  may  be  settled  by  arbitra- 
ment and  award;  so  it  may  by  accord  and  satisfaction,  and  by  other  acts  in  pais. 
In  the  case  of  Smiley  and  vrife,  v,  Wrighiy  2  Ohio  Rep.  506,  this  court  adjudged 
that  a  widow  barred  her  recovery  of  dower  by  a  parol  assent  that  the  adminis- 
trator might  sell  the  estate  of  her  husband,  discharged  of  her  dower,  upon  the 
faith  of  which  the  purchase  was  made.  So,  in  this  case,  the  agreement,  though 
not  a  conveyance  of  the  estate,  may  be  set  up,  in  equity,  to  bar  her  recovery. 
Equity  would  enforce  a  specific  perfbrmcmce  were  the  defendant  driven  to  seek 
it :  and  as  the  claimant  of  dower  comes  into  equity  for  relief,  her  equitable  rights 
are  all  open  to  be  considered.  We  are  of  opinion  that  she  is  barred  by  the 
agreement,  and  her  bill  must  be  dismissed. 


STATE  OF  OHIO  v.  WELL  MAN. 

In  &  lecognizance  to  appear  and  answer,  Uie  words,  ^4n  case  said  party  was  legally  imprisoned 
on  said  charge,'^  are  surplussage. 

This  was  a  sci.  fa.  upon  a  recognizance  adjourned  here  by  the  Supreme  Court 
of  Cuyahoga  county.     The  defeasance  was  in  these  words : 

''If  the  said  Joseph  Kuln,  shall  personally  appear  at  the  next  Court  of  Com- 
mon Pleas,  to  be  holden  in  and  for  said  county,  then  and  there  to  answer  a 
charge  of  kidnapping,  and  to  show  cause  why  sentence  should  not  be  pronounced 
against  him  by  said  Court,  and  not  depart  without  leave,  in  case  the  said  Joseph 
was  then  legally  imprisoned  on  said  charge,  then  the  recognizance  to  be  void, 
&c." 

The  8CU  fa,  being  served  on  Wellman  only,  he  appeared  and  showed  for 
cause,  "that  the  said  Joseph  Kuln,  at  the  time  of  the  supposed  entering  into  said 
recognizance,  by  the  said  Wellman,  was  not  legally  imprisoned  on  said  charge, 
in  said  recognizance  mentioned,"  and  concluded  with  a  verification.  The  pros- 
ecuting attorney  demurred,  and  the  Court  of  Common  Pleas  gave  judgment  for 
the  plaintiff,  from  which  the  defendant  appealed.  ^ 

L.  CasCy  for  the  plaintiff. 

By  ike  CouBT. 

It  is  very  clear  that  the  plea  is  bad.     The  matters  of  fact  which  it  was  sup- 
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posed  rendered  the  imprisonment  illegal,  ought  to  hare  heen  set  out,  so.that  the 
Court  might  judge  of  their  sufficiency,  if  demurred  to,  or  that  the  proof  might  be 
applied  to  them  if  they  were  traversed.  As  it  stands,  the  plea  alleges  no  fact 
to  sustain  the  conclusion  it  asserts,  that  the  party  was  not  legally  imprisoned; 
and  were  we  to  give  judgment  £oi  the  defendant,  no  person,  from  perusing  the 
record,  could  tell  upon  what  our  judgment  was  grounded. 

The  qualification  in  the  recognizance,  that  it  was  only  to  be  valid  in  case  the 
prisoner  was  legally  imprisoned,  can  have  no  operative  effect,  and  must  be  re- 
garded as  mere  surplussage.  If  the  party  were  illegaUy  imprisoned,  the  law 
provided  a  means  for  his  legal  discharge,  and  when  discharged  the  recognizance 
could  not  bind  him  or  his  bail,  if  these  terms  were  not  contained  in  it.  If  taken 
under  any  circumstances  tlmt  could  legally  affect  its  obligatory  force,  the  de- 
fendants could  avail  themselves,  by  way  of  defence,  of  such  circumstances, 
though  no  reference  were  made  to  them  in  the  recognizance.  The  terms  in. 
serted,  cannot,  therefore,  either  vitiate  the  recognizance,  or  enlarge,  or  restrict 
its  obligation. 

Judgment  affirmed. 


HUNT,  ET  AL.  v.  YEATMAN. 

A  judgment  irregularly  entered  may  be  set  aside  at  a  subsequent  term,  on  motion. 

This  was  a  writ  of  error,  to  the  City  Court  of  the  city  of  Cincinnati,  adjourned 
for  decision  here  by  the  Supreme  Court  of  Hamilton  county.  The  case  was 
this :  The  plaintiffs  in  error,  prosecuted  a  scire  facias,  upon  a  mortgage  against 
the  defendant  in  the  City  Court,  to  March  term,  1822,  and  at  the  same  term^a 
judgment  was  entered  up  against  the  defendant.  At  a  subsequent  term,  upon 
the  motion  of  the  defendant,  the  judgment  entered  against  him  was  set  aside, 
and  the  cause  continued.  In  1824,  the  case  was  put  to  a  jury,  and  the  plaintiff's 
evidence  being  overruled  by  the  court,  they  suffered  a  non  suit.  This  writ  of 
error  was  brought  to  reverse  the  judgment,  or  order  setting  aside  the  judgment 
originally  given  for  the  plaintiff. 

iV.  Wrightf  for  plaintif&  in  error.    Storery  contra. 

By  the  Coubt. 

The  power  to  set  aside  a  judgment,  for  manifest  irregularity  in  entering  it,  is 
GTercised  by  all  courts  of  justice.  And  this  power  is  exercised,  not  merely  at 
the  term  in  which  this  judgment  is  rendered,  but  at  a  subsequent  term.  To  alter 
or  amend  a  judgment,  otherwise  regularly  entered,  is  a  very  different  thing  from 
setting  it  totally  aside  for  irregularity.  The  majority  of  the  Court  entertain  no 
doubt,  that  the  City  Court  might,  in  a  proper  case,  set  aside  a  judgment  entered 
at  a  previous  term.  Whether  they  erred  in  the  particular  case  before  them, 
cannot  be  ascertained.  As  they  acted  upon  matter  in  pais  and  not  upon  matter 
of  record,  and  no  bill  of  exceptions  was  taken,  we  cannot  go  further  than  to  de- 
cide  upon  the  general  power.  We  see  no  cause  for  reversing  the  judgment,  and 
it  must  be  affirmed. 

Judge  BuBiTET  dissented. 
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FOBES,  ET  AL.  v.  CANTPIELD. 

An  agxeemeot  to  pay  interest  upon  inierest,  after  the  interest  has  accrued  is  notusorious. 

This  case  was  adjourned  from  the  county  of  Trumbull.  It  was  a  bill  in  chan- 
cery, to  foreclose  the  equity  of  redemption,  in  mortgaged  premises,  or  to  have  a 
sale  to  raise  mortgage  money.  The  facts  of  the  case  were  as  follows:  In  the 
year  1801,  the  defendant  was  indebted  to  the  complainants  as  security  for  some 
firiends  who  had  become  bankrupt,  and  executed  his  individual  notes  for  the 
amount,  payable  at  short  dates,  and  bearing  interest  at  the  rate  of  six  per  cent.  In 
the  year  1807,  the  principal  and  interest  being  unpaid,  an  agreement  was  made 
that  the  interest  should  be  cast  to  that  date,  and  that  from  that  time  the  defendant 
should  pay  interest  upon  the  aggregate  amount  annually.  In  1812,  the  whole]still 
remaining  unpaid,  the  defendant  agreed  to  give  the  mortgage  in  question,  to  secure 
the  payment,  and  agreed  that  simple  interest  should  be  calculated  to  1807,  and 
compound  interest  annually,  from  that  time.  The  amount  due  upon  this  calcu- 
lation was  ascertained,  and  several  notes  with  themortgage  given  to  secure  the 
payment.  And  the  question  was,  Whether  this  was  usurious  under  the  laws  of 
Connecticut,  where  the  contract  was  made. 

T.  D.  Webb  and  J.  C.  Wright^  for  the  complainants.     Tappatiy  contra. 

By  ike  Coukt. 

A  sum  of  money  due  for  interest,  is  as  justly  and  fairly  due  as  for  any  other 
consideration,  and  an  agreement  to  pay  interest  upon  it,  afler  it  is  due,  cannot 
be  deemed  usurious.    Courts  have  been  indisposed  to  compute  interest  upon  in- 
terests, where  the  contract  between  the  parties  is  silent.    But  if  when  the  in- 
terest is  due  and  payable,  and  constitutes  a  then  subsisting  debt,  the  debtor  ask 
to  retain  it,  and  pay  interest  upon  the  amotmt  at  the  legal  rate  of  interest,  the 
agreement  is  not  usurious.     It  is  nothing  more  than  an  agreement  to  pay  legal 
interest  for  the  forbearance  of  enforcing  the  collecting  a  debt  then  actually  due 
and  demandable.     Such  was  the  case  before  us.     In  1807,  the  debtor  agreed 
that  upon  the  principal  and  interest  then  due,  he  would  pay  the  interest  annually* 
This  agreement  he  failed  to  perform.    In  1812,  he  acknowledged  the  existence 
and  obligation  of  the  agreement,  and  settled  the  account  according  to  it,  and 
gave  his  notes  for  the  amount,  and  the  mortgage  to  secure  the  payment.     If  in- 
stead of  ^ving  the  notes  and  mortgage,  in  1812,  he  had  when  the  amount  was 
ascertained,  paid  it  in  money,  he  certainly  could  not  have  sustained  an  action  to 
recover  back  what  he  now  calls  the  usury.     Neither  can  he  now  set  it  up  to 
avoid  the  mortgage  or  to  escape  from  the  payment.    It  was  but  the  compliance 
with  his  agreement  to  pay  the  interest  annually,  and  did  not  put  the  party  in  the 
same  condition  he  would  have  been  in,  had  the  interest  been  annually  paid.  For 
the  receipt  of  the  money  might  be  worth  more  than  the  engagement  to  pay  it. 
The  contract  was  fair,  free  from  injustice  or  oppression,  and  not  touched  by  the 
statute.    We  are  therefore  of  opinion  that  the  complainants  are  entitled  to  a 
decree  for  the  whole  debt  claimed. 
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STIVER  V.  STIVER. 

Equity  cannot  review  the  errors  of  a  Court  of  Law . 

This  was  a  bill  in  chancery,  adjourned  here  for  decision,  by  the  Supreme 
Court  of  Montgomery  county.  The  material  facts  of  the  cause  were  these: 
The  defendant  had  prosecuted  a  suit  at  law  against  the  complainant,  who  was  an 
executor.  The  suit  was  commenced  within  the  time,  when  the  statute  provides 
that,  if  a  plaintiff  sue  an  executor  or  administrator,  he  shall  not  recover  costs. 
The  case  was  carried  by  appeal  to  the  Supreme  Court,  and  there  finally  tried. 
The  plaintiff  in  that  case  recovered,  and  in  making  up  the  record,  a  judgment 
was  entered  for  damages  and  full  costs  against  the  defendant;  the  damages  to  be 
made  of  thegoodsof  the  testator,  the  costs  of  the  proper  goods  of  the  defendant. 
This  was  certified  to  the  Common  Pleas,  and  execution  issued  for  the  amount.  At 
the  next  term  the  Supreme  Court  was  applied  to,  to  correct  the  judgment[as  to  the 
costs  which  was  not  done.  A  suit  was  then  commenced  on  the  appeal  bond,  by 
the  original  plaintiff  at  law,  to  subject  thQ  security  to  the  payment  of  the  costs 
in  question.  This  bill  was  prosecuted  to  enjoin  the  recovery,  and  brought  by 
appeal  into  the  Supreme  Court. 

Bacon,  for  complainant.     Sioddert,  for  respondent. 

By  the  Coubt. 

The  single  question  to  be  decided  in  this  case  is,  whether  an  error  in  render- 
ing judgment  in  the  Supreme  Court,  can  be  corrected  by  the  Court  of  Common 
Pleas,  or  by  this  court  on  bill  in  equity?  And  we  are  of  opinion  that  it  cannot  be 
so  corrected.  If  the  error  be  a  judicial  one,  and  has  been  committed  by  a 
court  of  the  last  resort,  no  means  is  provided  for  its  correction,  unless  it  can  be 
corrected  by  motion,  or  upon  writ  of  error,  coram  nobis.  It  is  dangerous  to 
attribute  errors  which  the  record  imports  to  be  judicial,  to  the  Clerk.  But  if 
the  court  at  law,  where  they  are  made,  cannot  rectify  them  without  departing 
from  established  principles,  that  circumstance  cannot  give  jurisdiction  to  a  court 
of  chancery.     The  bill  must  be  dismissed. 


GANG  V.  WHITE,  ET  AL. 

An  injunction  against  a  judgment  at  Law  does  not  ogerate  as  a  release  of  errors. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  rendered  by  the 
Court  of  Common  Pleas  of  Hamilton  county,  in  fuvor  of  the  defendants  as  as- 
signees of  Riddle.  The  defendants  in  error  pleaded  in  bar  to  the  writ  of  error, 
certain  proceedings  in  chancery,  which  they  set  out  in  their  plea,  and  alleged 
that  they  operated  as  a  release  of  errors,  and  to  this  plea  the  plaintiff  in  error 
demurred.  The  case  was  adjourned  for  decision  here  by  the  Supreme  Court  of 
Hamilton  county.     The  facts  of  the  case  are  as  follow: 

The  plaintiff  in  error  was  indebted  to  Riddle  in  a  considerable  sum  of  money, 
for  which  he  had  given  separate  notes  payable  at  different  periods.     One  of 
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them  hftd  be^n  anignod  to  the  defendants  upon  which  they  had  obtained  the 
judgment  in  question,  in  June,  1S23.  Upon  others  of  the  notes.  Riddle  had  sued> 
and  also  obtained  judgments  in  May,  1823.  The  plaintiff  in  error,  then  defend. 
ant  at  law,  filed  a  bill  in  equity  against  Riddle  and  against  the  present  defend- 
ants in  error,  for  the  purpose  of  obtaining  an  allowance  by  way  of  set  off,  of 
sundry  claims  against  Riddle.  An  injunction  was  allowed  until  final  hearing, 
and,  upon  a  final  hearing,  the  injunction  was  made  perpetual  as  to  the  judgment 
detained  by  Riddle,  but  dissolved  as  to  the  judgment  obtained  by  the  defendants 
in  error.  The  order  of  injunction  contained  no  condition  that  the  complainant 
should  release  errors  at  law,  and  no  such  release  was  made. 

Storer^  for  plaintiff  in  error.    Este,  contra. 

By  the  CouKT. 

The  plea  must  be  overruled.  It  has  never  been  held  that  a  bill  in  equity  to 
enjoin  a  judgment  at  law,  is  of  itself  a  release  of  errors.  The  execution  of  such 
a  release  is  often,  in  some  courts,  perhaps  always,  made  a  condition  of  allowing 
an  injunction.  When  that  is  done,  the  party  proceeding  upon  his  bill  would  be 
held  to  have  executed  the  release,  and  precluded  from  reversing  the  judgment 
for  error,  although  no  release  were  in  fact  executed.  But  here  there  was  no 
6uch  order,  and  neither  our  statute,  or  any  rule  of  court  makes  it  necessary, 
that  a  release  of  errors,  should  precede  the  operation  of  an  injunction.  .  There 
is  consequently  no  legal  foundation  to  sustain  the  plea. 


LOCKWOOD,  ET  AL.  v.  MILLS,  ET  AL. 

Parties  receiving  separate  allotments  in  the  same  tract  of  land  are  not  tananti  in  cotmnon  lo  as  to 
claim  partition  of  a  surplus  • 

This  was  a  bill  in  chancery,  adjourned  for  decision  here,  upon  bill  and  an- 
swers from  the  county  of  Huron.  The  object  of  the  bill  was  to  obtain  the  aid 
of  the  court  to  correct  a  partition  made  by  the  Directors  of  the  Fire  Land  Com- 
pany, of  certain  lands  amongst  the  complainants  and  defendants.  The  case 
claimed  by  the  complainants  follows: 

E.  Lockwood  and  S.  and  H.  St.  John,  with  others,  upon  account  of  their  claims, 
and  John  Cannon,  upon  account  of  part  of  his  claim,  had  sec.  1,  in  town.  1, 
range  24,  set  apart  to  them,  and  to  equalize  the  value,  there  was  annexed  to  it 
part  of  a  fractional  township  in  these  words:  "to  which  section  is  annexed  1783 
acres  off  the  east  end  of  the  fraction  2783,  lying  between  the  north  line  of  town 
6,  in  the  22d  range,  and  Sandusky  bay,  according  to  the  mode  of  partiticm  adopt- 
ed by  the  Directors.'* 

John  Cannon  had  set  to  him  upon  account  of  other  part  of  his  claim,  sec.  4> 
in  town.  1,  range  24,  with  an  annexation  in  these  words,  "to  which  section  is 
annexed  five  hundred  acres  of  land,  it  being  part  of  the  fraction  of  2783  acres, 
lying  between  the  north  line  of  town  number  6,  in  the  23d  range,  and  is  to  be 
taken  next  west  of  the  annexation  to  section  No.  1, in  this  town,  leaving  the 
remainder  of  said  fraction,  which  has  been  already  annexed  to  sec.  4,  town.  1> 
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range  23."  This  last  named  section  was  set  to  other  parties,  and  the  asnezatioii 
to  it,  in  thebook  of  classifications  kept  by  the  Directors,  preceded  those  before  sta. 
ted,  and  is  in  these  words;  "to  which  sectionis  annexed  500  acres  of  land^lying  on 
the' west  end  of  the  fraction  of  2783  acres,  lying  between  the  north  line  of  town, 
6,  in  the  23d  range  and  Sandusky  bay,  according  to  the  mode  of  partition  adopt- 
ed by  the  Directors."  The  complainants  claimed  as  heirs  of  Lockwood  and 
the  St.  Johns,  and  by  intermarriage  as  part  of  the  heirs  of  Cannon.  The  de- 
fendants claimed  as  purchasers  of  the  rights  of  the  other  heirs  of  Cannon. 

The  fraction  described  as  containing  2783  acres,  out  of  which  the  three  an- 
nexations  were  made,  contained,  in  fact,  about  3800  acres.  The  object  of  the 
bill  was  to  obtain  such  partition  as  should  assign  to  the  annexation  of  1788  acres, 
what  was  claimed  to  be  its  proportion  of  this  surplus  land. 

The  cause  was  argued  by  Webb,  for  complainants, 

And  by  F.  D.  Parrish  and  J.  Mills,  for  defendants. 

By  the  Coubt. 

We  are  clearly  of  opinion  that  there  is  no  character  of  tenancy  in  common 
between  the  owners  of  sec.  1,  town.  1,  range  24,  and  section  4,  in  the  same  town 
and  range,  and  their  respective  annexations  out  of  the  fraction  supposed  to  contain 
2783  acres.  These  allotmente  were  made  by  the  Directors  of  the  company  for 
the  express  purpose  of  vesting  in  the  respective  claimants  distinct  and  separate 
rights.  There  is  n<3  reason  that  can  be  urged  to  make  them  tenants  in  common 
of  the  annexations,  which  would  not  equally  apply  to  the  principal  sections  al- 
lotted to  each.     And  this  has  never  been  pretended. 

The  original  division  of  the  fraction,  from  which  the  annexations  were  made, 
had  no  reference  to  any  joint  or  connected  interest  between  those  amongst  whom 
it  was  divided,  and  the  mere  circumstance  that  their  separate  interests  were 
thus  brought  into  the  same  vicinity,  can  give  no  joint  or  common  character  to 
those  interests.  The  annexation,  by  acres,  shows  that  so  many  acres  was 
deemed  sufficient  to  equalize  the  allotments  made  to  each:  and  we  conceive  that 
the  actual  contents  of  the  fraction  can  neither  enlarge  nor  diminish  the  quantity 
annexed  in  this  case,  because  the  claim  of  each  to  his  separate  annexation,  was 
distinct  from,  and  independent  of  the  other.  If  there  had  been  a  deficiency^ 
each  party  entitled  to  the  annexation,  must  have  been  satisfied  in  the  order  of 
his  claim,  and  the  one,  who  in  point  of  law  was  last,  must  have  been  thrown 
upon  the  company  for  compensation,  or  bear  the  loss. 

Independent  of  this,  we  are  of  opinion  that  those  who  claim  the  annexation 
to  sec.  4,  of  town.  1,  range  23,  are  directly  interested  in  the  decision  to  be  made^ 
and  ought  to  be  parties  to  the  cause.     If  the  other  ground  were  not  sufficient, 
we  should  be  compelled  to  dismiss  the  bill  for  want  of  proper  parties. 
Bill  dismissed  on  the  merits. 
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GWYNNE,  ET  UX.  v.  THE  CITY  OF  CINCINNATI. 

A  widow  it  not  entitltd  to  dower  in  landi  given  by  her  buib&nd  for  a  market  house. 

This  waa  a  petition  in  chancery  for  dower,  in  a  market  hoiuse,  in  the  city  of 
Cincinnati,  and  was  adjourned  for  decision,  here,  hy  the  Supreme  Court  of  Ham- 
ilton  county.  The  facts  were  these.  John  H.  Piatt,  in  his  lifetime,  in  conjunc- 
tion with  other  owners  of  the  property  in  the  same  square,  agreed  to  open  a 
way,  or  street  through  the  square,  upon  which  a  market  house  was  to  be  erect- 
ed. This  agreement  was  carried  into  effect  under  an  ordinance  of  J  he  city  coun- 
cil, and  the  market  house  erected.  It  stood  upon  that  part  of  the  square  given 
by  Piatt,  a  space  for  a  street  remaining  open  on  both  sides  of  it.  Piatt,  in  his 
lifetime,  conveyed  the  property  he  owned  in  the  square,  and  his  wife  joined  him 
in  the  conveyance.  It  did  not  appear  that  any  conveyance  was  made  of  the 
ground  covered  by  the  market  house,  by  either  Piatt  or  wife.  Gwynne  inter- 
married with  the  widow  of  Piatt,  and  brought  the  bill  for  dower. 

Este  and  Storer^  for  the  complainants.     FoXy  contra. 

By  the  Court. 

The  street,  including  the  ground  in  question,  was  opened,  and  the  market 
house  established,  by  an  agreement  with  the  owners  of  the  ground,  and  under 
an  ordinance  of  the  city  council  of  Cincinnati.  The  whole  space  became  sub- 
ject to  the  same  public  regulations,  as  the  grounds  originally  laid  out  in  streets, 
and  for  other  public  uses  and  purposes.  The  claim  of  dower  must  stand  upon 
the  same  principles  that  it  would  stand  in  any  case  to  the  ground  thus  appro. 
priated.  The  counsel  for  the  complainants,  insist  that  it  is  a  case  to  be  distin- 
guished from  that  of  public  grounds  condemned  for  public  uses;  but  the  court 
are  unable  to  comprehend  the  distinction.  When  a  town  is  laid  out,  the  law 
requires  the  plat  to  be  recorded,  and  by  such  record,  the  streets  become  public 
highways,  and  the  title  to  grounds  set  apart  for  public  uses,  is  vested  in  the 
county  for  the  purposes  contemplated.  The  uses  thus  created,  are  inconsistent 
with  the  exertion  of  any  private  right,  while  the  use  remains:  consequently  all 
private  rights  must  be  either  suspended  or  abrogated.  Such  has  been  the  gen- 
eral understanding,  not  only  in  this  state,  but,  so  £sir  as  we  are  informed,  in  other 
states  also.  A  claim  for  dower  in  the  streets  of  a  town,  or  in  the  public  jail, 
court  house,  or  public  offices,  would  be  a  novel  one,  and  if  sustained,  could  not 
be  enjoyed  without  defeating  the  original  purpose  and  present  use  of  the  grant. 
It  cannot  be  admitted,  for  the  same  reason,  that  it  is  not  admitted  to  a  castle  in 
England.  It  could  yield  nothing  to  the  support  of  the  widow,  by  a  direct  par- 
ticipation in  the  possession,  without  such  an  interference  with  the  public  right,  to 
control  the  whole  subject,  as  to  render  its  enjoyment  inconvenient  and  unsafe, 
if  not  impossible. 

The  bill  mutt  be  dismissed. 
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ROE  V.  BANK  UNITED  STATES. 

A  writ  of  eiTor  may  be  prosecuted  in  the  name  of  the  casual  ejector. 

This  was  a  motion  to  quash  a  writ  of  error,  issued  in  the  name  of  the  casual 
sel  ejector,  afler  judgment  against  him  by  default,  in  a  case  where  the  tenant 
in  possession  did  not  enter  into  the  consent  rule.  The  writ  of  error  was  prose* 
cutcd  by  the  person  claiming  the  interest  as  landlord.  The  motion  was  made 
to  quash  the  writ  of  error,  and  adjourned  here  for  decision,  from  the  county  of 
Hamilton. 

Storeff  against  the  motion.    Fox,  contra. 

By  the  Coitbt. 

We  arQ  unable  to  perceive  any  reason  for  the  doctrine  that  a  writ  of  error 
cannot  be  sustained  in  the  name  of  the  casual  ejector.  He  is  not  more  a 
nominal  person,  nor  less  interested  than  the  nominal  plaintiff  or  lessee,  in  whose 
name  the  proceedings  are  conducted.  The  adverse  claimant  may  be  prejudiced 
in  the  progress  of  a  suit  as  much  as  the  plaintiff's  lessor,  and  there  seems  to  be 
just  the  same  reason  for  one  to  be  at  liberty  to  use  the  name  of  the  fictitious 
party  as  the  other.  The  doctrine  appears  to  have  originated,  and  indeed  to 
continue  in  mere  dicta.  We  do  not  know  that  it  has  before  been  agitated  in 
this  state,  and  we  feel  at  liberty  to  establish  the  principle  as  to  us  appears  con- 
sonant with  justice.  The  motion  is  overruled,  and  the  cause  remanded  for 
further  proceedings. 


SMITH  V.  BING. 


Where  tin  obligation  Is  made  by  principal  and  surety  end  the  ^special  bail  of  the  prii\pipa]  are 
compelled  to  pay  the  money,  the  surety  are  responribie  to  the  special  bail  for  no  part  of  the  money . 

This  was  an  action  assumpsit,  for  money  paid,  laid  out  and  expended:  plea 
non  assumpsit.  It  was  adjourned  from  the  county  of  Gallia,  and  the  facts  of 
the  case  were  as  follow: 

Bing,  the  defendant,  had  executed  a  bond  with  one  Watkins,  in  fact  as  secu- 
rity,  but  that  did  not  appear  upon  the  face  of  the  bond.  Suit  was  brought 
against  Watkins  and  Bing,  in  Virginia,  and  Watkins  only  arrested,  and  upon  a 
return  that  Bing  was  not  found,  the  suit  abated  as  to  him.  Smith  became  ap- 
pearance bail  for  Watkins,  and  was  subjected  to  the  payment  of  a  large  portion 
of  the  debt,  and  to  recover  this  from  Bing  was  the  object  of  the  present  suit.-— 
At  the  trial,  Bing  offered  evidence  that  he  executed  the  bond  only  as  security 
for  Watkins,  without  offering  any  proof  that  Smith,  at  the  time  he  became  bail 
for  Watkins,  had  knowledge  of  this  fact.     The  plaintiff  objected  to  this  evidence, 
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but  it  was  admitted,  and  a  verdict  passed  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial  upon  the  ground  that  the  court  erred  in  admitting  the  evi- 
dence. 

Bra$$B  and  Nye^  for  plaintiff.    King  and  Vinton^  contra. 

Bff  ik€  COUBT. 

The  relation  of  principle  and  security,  were  the  obligation  itself  imports  a 
joint  debt,  is  universally  recognized  by  courts  of  justice,  and  parol  proof  ad- 
mitted to  establish  its  existence*  In  this  case  therefore,  the  evidence  was 
properly  received,  unless  the  fact  proved,  did  not  constitute  a  legal  defence* 

It  is  urged  for  the  plaintiff  that  the  execution  of  the  bond  created  a  joint 
duty,  which  each  obligor  was  bound  to  discharge,  and  the  plaintiff  having  been 
coerced  to  discharge  it  for  them  has  a  remedy  against  each.  But  the  conclu- 
sion does  not  follow  the  premises.  When  the  plaintiff  became  special  bail  for 
Watkins,  it  was  at  the  request  of  Watkins,  'and  for  his  benefit  alone.  The 
defendant  had  no  beneficial  interest  in  it.  The  undertaking  was  personal  for 
Watkins,  and  the  party  making  it,  can  only  look  to  him  for  compensation  should 
he  he  prejudiced.  He  can  acquire  through  his  connection  with  Watkins,  no 
interest  against  third  persons,  which  Watkins  himself  did  not  possess.  Had 
Watkins  been  security  and  Bing  the  principal,  the  payment  of  the  debt  by 
Watkins,  would  give  him  a  legal  right  to  demand  it  of  Bing,  and  perhaps  equity 
would,  in  such  case,  have  permitted  the  bail  to  succeed  to  the  right  of  Watkins, 
and  recover  of  Bing.  This  would  be  no  more  than  transferring  to  the  bail  the  same 
rights  which  the  principal  would  have  had  upon  the  payment  of  the  money. — 
But,  in  the  case  before  us,  if  Smith  is  allowed  to  charge  Bing,  he  acquires  upon 
a  separate  undertaking  for  Watkins,  rights  which  Watkins  did  not  possess.— 
We  know  of  no  principle  of  contract,  or  doctrine  of  equity,  which  would  war- 
rant a  result  of  this  character. 

The  case  of  ExaU  o.  Partridge^  S  D.  ^  E.  808,  cited  and  relied  upon  by 
the  plaintiff's  counsel,  is  not  analogous  to  this.  There  all  the  parties  subjected, 
were  originally  liable  for  the  rent  as  principal  lessees,  and  the  sub-contract  be- 
tween themselves^could  not  change  the  nature  of  their  liabilities  to  third  persons. 
In  this  case  if  the  debt  had  in  in  its  origin  been  the  joint  debt  of  Watkins  and 
Bing,  and  so  existed  at  the  time  the  hond  was  given,  and  by  subsequent  agree- 
ment between  themselves,  Watkins  had  assumed  the  payment  of  the  whole,  the 
cases  would  have  borne  some  resemblance  to  each  other,  though  it  might  not 
then  follow,  that  the  bail  of  Watkins  could  subject  Bing.  But  the  original 
liability  of  Bing,  being  only  that  of  security,  is  a  material  'circumstance  in 
respect  to  the  analogy,  and  places  the  two  cases  on  totally  different  grounds. 
In  our  opinion,  the  claim  of  the  plaintiff  to  subject  the  defendant  is  supported 
by  neither  precedent  nor  principle:  the  motion  for  a  new  trial  is  consequently 
overruled. 
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ZERBY  V.   WILSON. 

Tha  Mnfti^Mf  of  a  part j  cannot  be  fubttituted  in  th«  place  of  a  subfcribipg  witneti  to  a  writiea 


This  was  an  action  of  assumpsit,  founded  upon  a  written  agreement.  At  the 
trial  before  the  Supreme  Court  of  Richland  county,  the  plaintiff  offered  the 
written  agreement  in  evidence,  and  to  prove  its  execution,  offered  parol  evi- 
dence of  the  confession  of  the  defendant,  that  he  had  executed  it.  There  was 
a  subscribing  witness  to  the  agreement,  but  he  was  not  called,  nor  his  absence 
accounted  for.  The  court  rejected  the  evidence,  and  a  verdict  passed  for  the 
defendant.  The  plaintiff  moved  for  a  new  trial,  on  the  ground  of  error  in 
rejecting  the  testimony,  and  the  decision  of  the  motion  was  adjourned  here. 

H.  B.  Curtis^  for  plaintiff.    Purdy^  for  defendant. 

By  the  CouBT. 

The  plaintiff  relied  upon  a  written  contract,  or  lease  in  writing,  not  under 
seal,  as  the  foundation  of  his  action.  By  his  plea,  the  defendant  pul  the  fact 
of  executing,  or  making  the  writing,  in  issue,  and  the  plaintiff  to  prove  it,  of- 
fered the  confessions  of  the  defendant  in  evidence,  without  calling  the  subscri- 
bing witness,  or  accounting  for  his  omission  to  do  it.  The  court  overruled  the 
evidence,  and  this  motion  is  now  made,  upon  the  ground,  that  in  so  overruling 
ity  the  court  erred. 

No  rule  of  evidence  is  better  established,  than  that  which  requires  the  sub- 
scribing  witness  to  a  written  instrument,  to  be  produced  when  its  execution  is 
put  in  issue,  and  is  to  be  tried.  Or  if  he  cannot  be  produced,  to  show  some 
legal  reason  why  this  is  impracticable,  as  a  foundation  for  the  admission  of 
secondary  evidence.  The  plaintiff's  counsel  rely  on  the  case  of  Hall  o.  Phelps^ 
2  John.  451,  as  establishing  and  sustaining  a  different  doctrine*  It  is  unneces* 
sary  to  say  how  far  we  should  be  governed  by  that  case  as  an  authority,  did  we 
consider  it  full  in  point,  because  we  do  not  so  consider  it.  In  a  subsequent  case, 
decided  in  the  same  court.  Fox  v.  Reilf  3  John*  477,  the  same  question  again 
came  up,  and  the  grounds  of  the  first  case,  and  the  extent  of  the  decision,  are 
examined  and  explained  in  such  manner,  as  much  to  weaken  its  authority.-— 
HaU  V,  Phelpsj  was  a  case  upon  a  promissory  note:  Fox  v.  Retl^  was  debt  upon 
a  bond.  In  the  latter  case,  the  confessions  were  rejected,  and  in  giving  the 
opioion  of  the  court,  Kent,  Chief  Justice,  states  distinctly,  that  he  concurred 
in  the  decision  in  Hall  v,  Phelpsy  upon  the  ground  that  it  was  a  case  of  com- 
mercial paper,  and  that  the  English  rule  was  exceedingly  inconvenient,  when 
applied  to  that  description  of  written  obligation.  He  says,  he  recollects  no 
case  where  it  was  ever  applied  to  a  specialty. 

The  case  before  us,  is  not  a  specialty,  but  it  is  not,  nor  does  it  bear  any  re- 
semblance to  commercial  paper.  It  is  a  contract  in  relation  to  the  realty:  it 
conferred  upon  the  lessee  a  qualified  interest  in  land,  and  the  solemnities  of 
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execution  are  in  their  nature  aa  important  as  the  execution  of  a  bond  ibr  the 
payment  of  money,  or  of  any  specialty,  short  of  a  deed  for  the  conveyance  of 
land.  It  is  a  case  much  more  strongly  assimilated  to  that  of  Fax  v.  Reil,  than 
that  of  HaUv,  Phelps,  and  we  are  of  opinion,  that  it  falls  within  the  rule  of  the 
latter  case.  The  evidence  was  properly  rejected,  and  the  motion  for  a  new 
trial  must  be  overruled. 


HEIRS  OF  LUDLOW  v.  HEIRS  OF  KIDD,  ET  AL. 

Th«  Bank  of  the  United  States  cannot  remove  a  cause  from  a  state  to  the  circuit  court  under  the 
act  of  Congress  of  1789. 

The  heirs  of  Ludlow,  having  upon  a  bill  of  review,  obtained  the  reversal  of 
a  decree  pronoimced  against  them,  in  favor  of  Kidd,  ante  vol.  2,  872,  proceeded 
against  the  other  parties  who  had  become  interested.  The  bank  of  the  United 
States  appeared,  and  presented  a  petition  to  remove  the  cause  to  the  Circuit 
Court  of  the  United  States.  The  decision  of  the  motion  was  adjourned  here, 
by  the  Supreme  Court  sitting  in  Hamilton  county. 

CasweUy  for  the  motion.     Hammond^  against  it. 

By  the  Couxt. 

The  charter  of  the  bank,  contains  no  provision  authorizing  the  removal  of  a 
cause,  upon  the  application  of  the  bank,  from  a  State  to  a  Circuit  Court.— 
The  12th  section  of  the  judicial  act  of  1789,  extends  this  privilege  to  parties 
who  are  particularly  enumerated.  The  bank  is  Qot  one  of  them,  and  cannot 
claim  what  the  law  does  not  provide  for  it. 

Besides,  the  bank  is  one  of  many  defendants.  It  has  been  the  settled  con- 
struction of  the  12th  section  of  the  law  of  Congress,  of  1789,  that  the  privil- 
eged defendant  could  not  extend  his  privilege  to  his  co-defendant.  In  this  case, 
there  is  no  pretence  that  any  of  the  other  defendants  are  entitled  to  litigate  the 
matter  in  dispute,  in  the  Federal  Court.     The  motion  must  be  overruled. 


STATE  OF  OHIO  ©.  COM.  PLEAS  OF  HAMILTON  COUNTY. 

This  case  came  before  the  Court,  upon  a  motion  for  a  rule  to  show  cause  why 
a  mandamus  should  not  be  issued,  requiring  them  to  certify  to  the  Circuit  Court 
of  the  United  States,  an  action  of  ejectment  commenced  before  them,  in  which 
the  Bank  of  the  United  States  had  been  admitted  defendant,  instead  of  the  cas- 
ual ejector.  The  motion  was  made  by  the  bank,  who  had  filed  the  petition, 
and  tendered  the  security,  but  the  Common  Pleas  refused  to  make  the  order. 
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CaswtlJ,  fof  the  motiQiL     Hammond,  against  it. 

By  ths  CouBT. 

Thifl  case  involves  the  same  principle  decided  in  the  o?.8e  of  Heir*  of  Ludlow 
V,  Bank  United  States^  Kidd^s  heirs  and  others.  The  motion  must  be  overruled. 


WILKINS  f>.  PHILIPS. 


Wh«re  one  payty  to  a  writof  ortor  is  within  the  saving  clause  of  the  itatuto  of  limitationi,  the 
case  is  saved  as  to  all  the  parties. 

This  was  a  writ  of  error  to  a  decree  in  chancery  pronounced  by  the  Court 
of  Common  Pleas  of  Delaware  county,  on  the  10th  day  of  March,  1818.  The 
writ  was  issued  February  17,  1626.  The  plaintifl^  in  error,  were  the  same 
persons,  against  whom  the  decree  was  pronounced,  as  heirs  at  law  of  John  Wil. 
kins,  deceased,  and  were  numerous.  The  defendant  in  error,  pleaded  three 
several  pleas  in  bar,  which  were  in  substance  the  same,  and  presented  the  fact, 
that  more  than  five  years  had  elapsed  between  the  renditicm  of  the  decree,  and 
the  emanation  of  the  writ  of  error.  To  each  of  these  pleas,  the  plainti&  in  error 
replied,  that  Catharine  Wilkins,  one  of  the  plaintiffs  in  error,  at  the  time  of 
pronouncing  the  decree,  was  an  infant,  and  remained  an  infant  under  twenty-one 
years  of  age,  until,  and  afler  the  time  of  suing  the  writ  of  error.  To  these  re* 
plications,  the  defendant  in  error  demurred,  and  the  plaintiffi  joined  in  demurrer. 
The  question  upon  the  demurrer  was  adjourned  here  for  decisiony  from  Dela- 
ware county. 

O.  Parishf  in  support  of  the  demurrer.     Atkinson  and  Leonard^  contra. 

By  the  Coubt. 

The  case  of  JUarstilier  and  others,  v,  McLean,  7  Wheaton,  156,  was  decided 
upon  the  authority  of  the  case  of  Perry  and  others,  v,  Jackson  and  others,  4  Term 
516.  In  this  latter  case,  Lord  Kenyon  asserts,  that  it  is  the  first  time  the  ques* 
tion  had  been  brought  up  for  decision,  whether,  where  the  saving  clause  of  the 
statute  of  limitations,  protected  only  a  part  of  those  joined  in  the  action,  all  the 
plaintiffs  could  claim  its  protection.  It  is  decided  against  the  protection,  but 
upon  grounds  by  no  means  satisfactory  to  us.  The  case  was  one  of  peurtnership, 
which  we  think,  was  sufficient,  of  itself,  to  have  warranted  the  decision  made. 
This  is  in  part  relied  upon,  and  the  decision  is  in  part,  put  upon  the  groimd  of 
the  grammatical  construction  of  the  statute.  The  Supreme  Court  of  the  United 
States,  groimd  themselves  upon  this  authority.  Highly  as  we  respect  the  opin- 
ions of  this  tribunal,  we  cannot  adopt  them,  in  the  construction  of  our  own  sta- 
tutes, where  they  are  at  variance  with  our  own  judgments.  We  consider  the 
reasoning  of  the  Courts  of  Connecticut  and  Kentucky,  cited  by  the  other  side, 
as  more  consonant  to  the  geneial  advancement  of  justice.  It  is  our  opinion  that, 
if  any  one  of  the  parties  who  sue  a  writ  of  error,  is  within  the  proviso  that  taken 
the  case  out  of  the  statute  of  limitations,  the  case  is  saved  for  all  the  parties 
The  demurrer  to  the  replication  is  overruled,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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RHODES  V.  LINDLY. 

A  note  payable  ^^to  A  B  or  bearer,  io  good  mercbantable  whiskey,  at  trade  price,*'  cannot  be  tued 
by  an  assignee  or  bearer  in  his  own  name. 

This  was  on  action  of  assumpsit,  upon  a  note  of  hand  given  by  the  defendant, 
to  Hezekiah  Rhodes  or  bearer,  promising  to  pay  fifly  dollars,  at  a  day  subse- 
quent, "in  good  merchantable  whiskey,  at  trade  price.'*  The  declaration  set 
forth,  in  terms,  an  assignment  and  delivery  of  the  note  to  the  plaintiff,  and 
claimed  to  recover  -as  bearer.  The  defendant  demurred,  and  assigned  as  a 
cause  of  demurrer,  that  the  note  was  not  negotiable.  The  Court  of  Common 
Pleas  in  Trumbull  county,  gave  judgment  for  the  plaintiff,  and  the  defendant  ob- 
tained this  writ  of  error,  which  was  adjourned  here  for  final  decision. 

Webby  for  the  plaintiff  in  error. 

By  the  Court. 

At  the  common  law,  this  paper  was  not  assignable;  neither  is  it  assignable 
under  our  statute.  Tho  plaintiff  admits  this :  but  claims  to  recover,  on  the 
ground,  that  being  made  payable  to  bearer^  any  person,  who  is  the  actual  bona 
fde  owner,  may  maintain  the  action  as  bearer.  Were  it  a  note  for  money,  this 
position  would  be  a  correct  one.  But  that  doctrine  has  never  been  applied  to 
executory  contracts  for  the  delivery  of  property,  or  for  the  performance  of  any 
particular  act. 

The  case  of  Geddings  v.  Byingtoriy  decided  upon  the  circuit,  at  Ashtabula,  2 
Ohio  Rep,  228,  is  supposed  to  have  settled  this  doctrine  differently.  This  infer- 
ence is  deduced,  not  from  the  point  decided,  but  from  some  remarks  of  the  Judge 
in  ^ving  the  opinion.  These  were  only  intended  to  apply  to  a  note  for  the  pay- 
ment of  money,  made  payable  to  a  payee  or  bearer.  It  was  only  to  that  point 
that  the  attention  of  the  Court  was  directed  in  argument.  The  negotiable  char- 
acter of  the  note,  was  not  made  a  subject  of  enquiry  by  either  party.  Tho 
plaintiff  in  error,  claimed  a  reversal,  on  the  ground,  that  the  right  of  the  origi- 
nal  payee  did  not  appear,  by  the  declaration,  to  have  passed  to  the  holder,  by 
assignment,  delivery  or  otherwise,  and  that  ground  being  considered  sufficient  for 
the  purpo8e,.the  judgment  was  reversed  without  further  examination.  In  this  case, 
the  direct  question  is  presented,  whether  such  a  contract  as  this,  can  be  so  trans- 
ferred, as  to  authorize  a  third  person  to  maintain  a  suit  in  his  own  name.  Our 
unanimous  opinion  is,  that  no  such  right  can  be  transferred.  The  judgment 
must  be  reversed,  and  judgment  be  given  for  the  defendant. 


RICHARDS  V.  FOULKE. 


A  justice  who  took  an  examination  in  a  criminal  prosecution,  cannot  in  a  subsequent  acUon  for 
malicious  prosecution,  testify  to  the  facu  sworn  to  before  him. 

This  cause  came  before  the  Court,  upon  a  writ  of  error  to  the  Court  of  Com- 
mon Pleas  of  Harrison  county,  and  was  adjourned  for  decision  here,  by  the 

Supreme  Court  of  that  county. 
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The  original  action,  was  for  a  malicious  prosecution,  and  the  plaintiff  in  er- 
ror, was  the  plaintiff  in  the  cause.  The  pica  was,  not  guilty:  and  at  the  trial, 
a  hill  of  exceptions  was  taken,  hy  the  plaintiff,  to  the  opinion  of  the  Court,  ad- 
mitting certain  evidence  offered  hy  the  defendant,  which  is  thus  stated.  "The 
plaintiff  introduced  Samuel  Dunlap,  Esq.,  the  magistrate  who  received  the  com- 
plaint of  the  defendant  against  the  plaintiff,  issued  his  warrant,  and  recognized 
the  plaintiff,  as  stated  in  the  declaration,  to  prove  the  want  of  prohahle  cause, 
who  heing  sworn  and  examined  in  chief,  the  defendant  offered  to  prove  hy  said 
witness,  on  his  cross  examination,  the  facts  testified  by  other  witnesses  than  the 
defendant,  on  the  examination  by  him  held  as  a  magistrate,  on  the  complaint  of 
said  defendant,  upon  which,  he  ordered  the  plaintiff  to  be  recognized.**  To  this 
evidence  the  plaintiff  objected :  but  the  Court  received  it,  and  signed  the  bill  of 
exceptions.  There  was  a  verdict  and  judgment  for  the  defendant.  To  reverse 
which,  the  plaintiff  brought  this  writ  of  error. 

Goodenow  and  Bostwick^  for  plaintiff. 
By  the  CouKT. 

The  evidence  admitted  in  this  case,  was  clearly  inadmissible.  The  witnesses 
who  testified  before  the  justice  should  have  been  called  to  testify  to  the  facts  that 
they  narrated  before  him.  His  recollections  of  what  they  stated  upon  oath,  was 
of  inferior  authority  to  their  own  statements  to  the  jury.  The  question  to  be 
decided,  was,  not  the  guilt  or  innocence  of  the  plaintiff,  but  whether  there  exist, 
ed  a  probable  cause  for  the  prosecution  commenced  against  him  by  the  defend- 
ant. This  the  jury  were  required  to  decide,  not  upon  the  evidence  given  before 
the  justice,  but  upon  the  facts  of  the  case,  and  the  defendant's  knowledge  of  these 
facts.  Of  these  facts  they  could  best  judge,  by  hearing  the  witnesses  them- 
selves. To  substitute  the  relation  of  the  justice,  as  to  their  testimony  before 
him,  was  a  violation  of  the  plainest  rules  of  evidence,  that  the  best  evidence 
within  the  power  of  the  party  should  be  given,  and  that  secondary  evidence 
shall  never  be  admitted,  unless  it  is  made  manifest,  that  that  which  is  better  can- 
not be  obtained.  The  judgment  must  be  reversed,  and  the  cause  remanded  to 
the  Court  of  Common  Pleas  for  further  proceedings. 


WRIGHT  V.  BURCHFIELD. 


If  juran  Mparate,  after  agreeiDg  upon  a  verdict,  without  leave,  it  it  no  ground  for  a  new  trial. 
The  misbehaviour  of  jurors,  in  a  civil  case,  which  would  render  it  necessary  to  disturb  the  ver- 
dict, should  be  of  such  character  as  to  evince  bad  intentions. 

This  cause  was  adjourned  from  Starke  county,  upon  a  motion  for  a  new  trial, 
by  the  defendant,  on  account  of  the  misbehaviour  of  the  jury.  The  miiscon- 
duct  complained  of  was  this  :  The  jury  were  sent  out  in  charge  of  an  officer. 
They  agreed  upon  a  verdict,  but  the  Court,  having  adjourned,  they  wrote  their 
verdict  iEuid  then  separated,  without  leave  of  the  Court.  In  the  aflemoon,  when 
the  Court  met,  the  jury  came  in,  and  gave  the  written  verdict  to  the  clerk,  hut 
it  was  not  received  or  read.  They  were  then  called  as  in  other  cases,  and  ren- 
dered thQix^erdict  from  the  box.  The  motion  was  made  for  a  new  trial,  on  the 
ground  of  this  misbehaviour. 
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CoodenoWy  in  support  of  the  motion. 

By  the  Coubt. 

We  think  there  is  no  sufficient  reason  to  set  aside  the  verdict  in  this  case. — 
Nothing  is  more  common  than  to  consent  that  a  jury  may  separate  after  they 
agree  upon  a  verdict,  and  hefbre  it  is  rendered  in  court. 

The  sanction  given  hy  the  parties  and  by  the  courts  to  this  practice,  is  con- 
clusive that  it  Is  not  considered,  in  its  nature,  dangerous  to  the  right  administra- 
tion of  justice.  Nothing  of  a  miischievous  tendency  could  be  so  frequently  in- 
dulged towards  a  jury.  It  has  never  been  thought  safe,  that  jurors  should  be 
permitted  to  converse  with  strangers,  before  the  verdict  was  given,  or  that  one 
or  more  of  the  jurors  should  leave  his  fellows;  or  even  that  the  jury  should  sep- 
arate  before  they  were  agreed;  unless  some  special  order  was  made  to  that  effect. 
But  the  mere  consent  of  the  parties  has  usually  been  received,  to  warrant  such 
a  separation  as  this.  The  misbehavior  of  jurors,  in  a  civil  case,  which  would 
render  it  necessary  to  disturb  the  verdict,  should  be  of  such  character  as  to  evi- 
dence bad  intention,  which  is  not  pretended  in  the  case  before  us.  The  motion 
for  a  new  trial  is  overruled. 


HOOVER  V.  MORRIS. 


A  written  mefflorandum  that  the  plaintiff  will  allow  the  defendant  credit  for  a  certain  debt  due  to 
the  defendant  from  a  third  person  is  not  within  the  statute  of  frauds. 

This  cause  was  reserved  for  decision  here,  in  Tuscarawas  county.  It  was  a 
motion  on  the  part  of  the  plaintiff,  for  a  new  trial,  upon  the  following  case: 

At  the  trial,  the  defendant  offered  as  a  set  off,  a  writing  in  the  following 
words, — *^l  agree  that  Dr.  Morris'  account  agamst  Samuel  Miller,  amounting  to 
about  twenty ^x  dollars,  shall  be  offset,  and  appUed  on  my  claims  against  Dr. 
Morris,  now  in  suit,  and  that  I  will  pay  the  same.  Jacob  Hoover."  Upon  this 
paper  the  defendant  claimed  the  ofiset  of  twenty -six  dollars.  The  plaintiff's 
counsel  objected  to  the  admission  of  the  paper  in  evidence.  But  the  Court  over- 
ruled the  objection,  and  the  jury  allowed  the  credit  to  the  defendant.  The 
plaintiff  moved  for  a  new  trial,  on  the  ground  that  "it  was  a  promise  to  pay  the 
debt  of  a  third  person;  and  that,  therefore,  the  consideration  ought  to  be  in 
writing,  as  well  as  the  promise." 

GoodenaWf  for  the  defendant. 

By  the  Court. 

The  written  memorandum,  which  was  admitted  in  evidence,  and  the  admission 
of  which  the  plaintiff  complains  of  as  error,  stipulates  that  a  certain  sum  of 
money  due  from  Miller  to  Morris,  should  be  charged  to  the  defendant  and  cred- 
ited  to  Morris,  in  a  particular  transaction.  The  memorandum  is  silent  as  to 
the  consideration  upon  which  the  agreement  is  founded.  Nor  is  it  necessary  to 
the  validity  of  the  agreement  that  the  consideration  should  be  specified.  It  ia 
nothing  more  than  an  admission,  that  a  stipulated  sum  of  money  is  due  from  the 
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plaintiff  to  the  defendant,  for  which  the  latter  shall  have  credit.  It  is  not  an 
undertaking  to  pay  the  debt  of  Miller,  but  an  acknowledgment  of  a  pre-existing 
liability  to  pay  it.  Prima  faciey  it  was  obligatory  upon  the  plaintiff,  and  was 
therefore  competent  evidence.  In  this  view  of  the  case,  which  we  deem  a  cor. 
rect  one,  it  is  not  touched  by  the  statute  of  frauds.  Motion  for  new  trial  over- 
ruled. 


LESSEE  OF  DEVACHT  v.  NEWSAM. 

In  ejtctment,  the  plaintiff  may  recover  on  a  possenorj  title  alone. 
^    A  tenant  or  those  claiming  under  him  cannot  controvert  the  title  of  the  landlord,  but  may  dioir 
that  it  is  detennined. 

This  was  a  case  adjourned,  from  Gallia  county,  upon  a  motion  for  a  new  trial, 
in  an  action  of  ejectment,  where  the  jury  found  a  verdict  for  the  defendant. 

At  the  trial  the  plaintiff  gave  in  evidence,  that  he  rented  the  lot  in  question. 
No.  59,  in  the  town  of  Gallipolis,  to  one  Cooper,  by  parol,  in  the  year  1822» 
who  took  possession  under  the  lease,  and  aderwards  rented  the  same  lot  to  the 
defendant,  and  put  him  in  possession,  under  a  like  parol  agreement  to  perform 
the  conditions  of  the  lease  from  Devacht  the  plaintiff's  lessor. 

The  defendant  then  proved  to  the  jury  that  in  the  year  1796,  one  Quieflfe 
owned  the  lot,  No.  59,  and  died  in  possession  of  it.  That  one  Maguet,  admin- 
istrator of  Quieffe,  took  possession  upon  his  demise,  and  afterwards  made  an 
agreement  with  Devacht  to  exchange  the  possession  of  the  lot,  Nd.  59^  with 
Devacht,  for  a  lot  owned  by  him,  eaeh  to  pay  the  taxes  on  his  own  lot,  and  the 
change  of  possession,  to  remain  as  long  as  it  should  be  found  mutually  conven- 
ient. The  possession  of  the  respective  lots  was  changed  by  this  agreement  unti^ 
the  death  of  Maguet,  when  Devacht  enquired  of  the  son  and  heir  of  Maguet, 
whether  he  was  willing  to  continue  the  change  of  possession,  who  assented  to  it. 

Newsam,  on  the  expiration  of  Cooper's  lease  of  1822,  refused  to  restore  pos. 
session  to  Devacht,  who  prosecuted  against  him  a  forcible  detainer,  in  which 
the  jury  found  for  the  defendant.  Afler  this  Devacht  applied  to  Maguet  to  pay 
rent  for  the  lot  No.  59,  which  he  refused  to  do,  when  Devacht  told  him,  he 
should  rent  his  own  lot,  occupied  by  Maguet,  to  some  other  person,  and  in  May, 
1824,  did  accordingly  make  a  written  lease  to  one  Workman  who  took  posses- 
sion under  it.  Maguet,  afler  the  conversation  with  Devacht  respecting  rent 
made  a  lease  to  Newsam  for  lot  No.  59,  upon  which  he  claimed  to  maintain  his 
possession.  To  the  admission  of  the  testimony  establishing  these  facts,  the 
pl^ntiff 's  counsel  objected  at  the  trial,  and  the  objection  was  overruled. 

The  plaintiff  then  offered  evidence  to  prove  that  Quieffe  was  never  the  legal 
owner  of  the  lot  No.  59,  and  the  plaintiff  had  been  in  peaceable  possession  for 
twenty  *five  years  befbre  the  possession  was  divested  out  of  him.  But  upon  the  sug- 
gestion of  the  defendant's  counsel,  the  court  rejected  the  evidence,  and  charged 
the  jury  that  if  they  should  find  from  the  evidence  that  the  agreement  between 
Maguet  and  Devacht  had  been  put  an  end  to  by  the  parties,  and  the  possession 
restored  to  Maguet  before  the  suit  was  commenced,  the  plaintiff  could  not  re- 
cover.    The  verdict  was  for  the  defendant,  and  the  motion  for  a  new  trial  was 
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founded  on  the  allegations  that  the  court  erred  in  receiving  the  evidence  offered 
by  the  defendant,  and  in  rejecting  that  offered  by  the  plaintiff  respecting  the 
original  title  of  Quieffe  and  the  possession  by  himself,  and  that  the  verdict  was 
against  evidence. 

Nye,  in  support  of  the  motion.     YinUmj  contra. 

By  the  CouBT. 

Both  the  plaintiff  and  defendant,  in  this  case,  claim  upon  a  possessory  title: 
neither  of  them  pretend  to  be  invested  with  the  original  right.  The  lessor  of 
the  plaintiff  being  in  possession,  made  a  lease  of  the  lot  for  one  year,  and  the 
defendant  came  into  possession  under  the  lease.  The  plaintiff  therefore  insists 
upon  the  benefit  of  the  rule,  that  a  tenant  or  person  coming  in  under  him  shall 
not  be  permitted  to  dispute  the  title  of  the  landlord  or  set  up  any  objection  to 
the  right  under  which  he  entered.  The  defendant  answers  this  position  by 
claiming  the  benefit  of  another  rule,  equally  well  established,  and  forming  an 
exception  to  the  general  operation  of  the  first,  which  is,  that  where  the  land- 
lord's title  expires  subsequent  to  the  demise,  the  tenant  may  show  that  fact  to 
defeat  an  ejectment  by  the  landlord. 

The  plaintiff's  counsel  do  not  controvert  the  existence  of  the  latter  rule,  but 
they  insist  that  the  evidence  does  not  bring  the  case  within  it;  because  no  right 
or  possession  is  shown  to  have  been  in  Maguet.  We  think  otherwise.  Maguet  was 
in  undisputed  possession;  Devacht  contracted  with  him  for  that  possession,  and 
entered  under  him.  The  possession  of  Devacht  was  therefore  the  possession  of 
Maguet,  and  after  his  death  Devacht  recognized  the  right  of  possession  to 
have  been  cast  upon  bis  son,  and  again  agreed  with  him  to  continue  it.  Parol 
evidence  was  properly  admissible  to  explain  the  possession  of  Devacht,  when 
that  possession  was  not  connected  with  any  written  title;  As  the  possession  of 
Devacht  originated  in  parol,  and  was. terminated  by  parol,  no  othcr^ evidence 
could  exist  to  establish  the  one  fact  or  the  other.  We  conceive  that  there  was 
no  error  in  admitting  the  evidence. 

The  next  error  complained  of  is  the  rejection  of  the  testimony  offered  by  the 
plaintiff  by  way  of  rebuttal.  Supposing  the  fact  proved  that  Devacht  enter- 
ed  under  Maguet  and  held  possession  under  him,  proof  that  Quieffe  had  no  title, 
could  not  be  admitted,  upon  the  very  rule  urged  by  the  plaintiff  himself.  It 
would  be  to  permit  Devacht  who  held  under  Maguet  to  dispute  Magnet's  title. 
If  the  fact  oi  Devacht  holding  under  Maguet  was  not  proven,  then  Quieffe's  ti. 
tie  was  immaterial,  because  the  plaintiff  would  be  entitled  to  recover  in  virtue 
of  his  own  possession.  That  part  of  the  evidence  opposed  was  properly  rejected. 
With  respect  to  the  evidence  offered  of  twenty-five  years  possession,  that  too 
was  immaterial  unless  intended  to  establish  a  possession  adverse  to  that  of  Ma- 
guet, which  was  not  pretended,  consequently  it  was  rightly  overruled. 

It  is  alleged  that  as  to  the  fact  of  the  expiration  of  the  estate  or  interest  of 
Devacht,  before  the  suit  brought,  the  jury  found  against  evidence. 

The  suit  was  commenced  early  in  the  year  1825.     Nearly  twelve  months 
before  this  time,  Devacht  called  upon  Maguet  to  pay  rent  for  the  lot  which  he 
possessed  as  an  equivalent  for  Devacht's  possession  of  the  lot  No.  59,  and  noti-  * 
fied  him  that  if  he  did  not  agree  so  to  pay  rent  that  Devacht  would  rent  his  own 
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lot  to  some  other  person.  Accordingly  in  May,  1824,  he  resumed  the  posses- 
sion of  his  own  lot,  thus,  by  his  own  act,  putting  an  end  to  the  agreement  for  the 
exchange  of  possession.  The  law  would  not  permit  him  in  such  a  case  as  this, 
to  violate  his  part  of  the  agreement,  and  at  the  same  time  enforce  it  against  the 
other  party.  He  cannot  be  allowed  to  allege  that  such  was  his  intention.  The 
jury  rightfully  inferred  that  the  agreement  and  the  right  under  it  was  at  an  end. 
The  motion  for  a  new  trial  is  overruled,  and  judgment  given  for  the  defendant. 


BANK  U.  STATES  v.  SCHULTZ. 

A  second  injunction  in  the  sam«  cauie,  upon  new  matter,  cannot  be  allowed,  if  the  matter  mb- 
nsted  when  the  first  bill  was  filed. 

A  court  of  equity  will  not  turn  a  plaintiff  in  an  execution  at  law  upon  a  fund  manifestly  not  li- 
able to  satisfy  his  judgment. 

The  complainant  cannot  travel  out  of  his  biU  to  make  a  ground  of  relief. 

This  was  an  original  bill  filed  in  the  Supreme  Court  of  Hamilton  county,  and 
is  between  the  same  parties,  and  relates  to  the  same  transaction,  and  had  the 
same  object  with  that  reported  in  vol.  2,  471. 

In  Oct.  1820,  the  defendant,  Schultz,  obtained  a  judgment  against  the  Bank 
of  Cincinnati,  which  operated  as  a  ]ien  upon  the  real  estate  of  the  Bank,  from 
the  28th  day  of  August,  of  that  year.     Execution  was  immediately  sued  out 
and  levied  upon  real  estate,  which  was  valued  at  a  sum  sufficient  to  satisfy  the 
debt,  at  two.thirds  of  the  valuation.     Executions  to  effect  a  sale  were  prosecu- 
ted with  unremitting  diiligence,  to  August,  1824,  when  the  first  valuation  hav- 
ing been  set  aside  and  a  new  one  made,  the  property  levied  on  was  sold  for  a 
small  sum,  leaving  a  large  balance  due  upon  the  judgment.  An  aliasfi.fa,yfns  then 
sued  out  and  levied  upon  property,  sold  and  conveyed  to  the  Bank  of  the  U. 
States,  in  October,  1820.     The  Bank  filed  a  bill  and  obtained  an  injunction  to 
stay  the  sale,  upon  the  ground  that  the  property  was  not  subject  to  the  lien  of 
the  judgment.     This  injunction  being  dissolved  and  the  bill  dismissed  upon  a 
final  hearing,  Schultz  was  again  proceeding  to  sell  the  property  upon  execution, 
when  the  Bank  filed  this  bill  and  obtained  a  second  injunction  on  the  ground  of 
a  new  equity,  [which  was  founded  on  an  allegation,  that  subsequent  to  the 
sale  and  conveyance  of  the  property  in  question  to  the  complainants,  the  Cin- 
cinnati Bank  owned  lot  155,  which  ought  to  be  first  subjected  to  the  payment 
of  Schultz's  judgment.     The  defendant  answered  and  alleged,  that  the  lot  155, 
had  been  so  disposed  of  that  it  could  not  now  be  subjected  to  his  judgment,  and 
denying  the  equity  of  the  bill.     A  statement  of  facts  was  agreed  between  the 
paxties,  from  which  it  appeared  that  the  lot  155,  has  been  taken  in  execution  as 
the  property  of  the  Bank  of  Cincinnati,  upon  a  judgment  rendered  against  it  in 
August,  1821,  and  sold  in  virtue  of  the  levy  in  October,  1822.     The  statement 
embraced  several  other  pieces  of  property,  but  it  is  not  material  to  the  point  de- 
cided to  enumerate  them.     The  cause  was  adjourned  here  for  decision,  from 
Hamilton  county. 
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CofweB  and  Fox^  for  complainants.    Hammond  and  Starerj  for  defendants. 

By  the  Coubt. 

When* a  second  bill  is  filed  to  pbtain  a  second  injunction,  in  relation  to  the 
same  transactions,  and  between  the  same  parties,  it  is  not  enough  to  allege  new 
ground  of  equity,  not  suggested  in  the  former  bill.  It  must  be  shown  that  the 
new  matter  alleged,  did  not  exist  at  the  time  the  first  bill  was  filed,  or,  that  if 
it  existed,  it  was  unknown  to  the  complainants.  If  this  rule  were  not  enforced, 
there  might  be  no  end  to  litigation.  A  bill  might  be  filed  and  an  injunction  ob- 
tained, in  succession,  upon  separate  and  distinct  grounds,  every  one  of  which 
ought  to  have  been  included  in  the  first  bill.  It  is  unnecessary  to  point  out  the 
inconvenience,  vexation  and  injustice  of  such  a  practice. 

In  this  case,  the  new  ground  of  equity  stated  in  the  bill,  existed  when  the  first 
bill  was  filed,  and  existed  in  such  a  manner  as  to  make  it  the  duty  of  the  com- 
plainants to  be  conversant  with  it.  No  allegation  is  made  that  they  were  igno- 
rant of  it.     For  this  reason  the  new  bill  ought  not  to  be  sustained. 

Again — ^The  lot.  No.  155,  which  it  is  charged,  the  respondent  must  first 
resort  to,  it  appears  has  been  seized  in  execution,  and  legally  sold  under  a  sub- 
sequent judgment.  As  Schultz  did  not  set  aside  his  levy  under  the  act  of  1822, 
he  has,  according  to  the  decisions  of  this  court,  lost  his  lien  against  a  subse- 
quent judgment  creditor.  Were  we  to  turn  him  round  to  pursue  lot  No.  155, 
it  would  be  with  a  perfect  knowledge  that  his  pursuit  would  be  unavailing.— 
This,  a  court  of  equity  would  never  do.  The  property  from  which  it  is  sought 
to  remove  the  levy,  is  liable  to  the  satisfaction  of  the  judgment;  that  to  which 
we  are  asked  to  transfer  it  is  not.  On  this  ground  the  prayer  of  the  bill  must 
be  refused. 

In  the  agreed  case,  facts  are  stated  as  to  other  property  not  specified  in  the 
bill.  The  respondent's  counsel  object  to  an  investigation  with  respect  to  any 
other  property  than  that  stated  in  the  bill.  We  are  of  opinion  that  this  objec- 
tion is  well  taken.  It  is,  therefore,  unnecessary  to  enquire  into  any  thing 
further  than  the  rights  of  the  parties  as  to  lot  155.  The  injunction  is  dissolved 
and  the  bill  dismissed. 


STATE  OF  OHIO  v.  HIBBARD. 


This  case  was  before  the  court,  upon  appeal  from  the  Common  Pleas  of 
Athens  county.  It  was  an  action  of  debt,  to  recover  the  tax  assessed  upon  the 
defendant,  as  a  practising  attorney  and  counsellor  at  law.  No  argument  was 
adduced  on  either  side,  and  judgment  was  given  for  the  plaintifi*  sub  siletUio* 


STATE  OF  OHIO  v.  PROUDFIT. 

This  case  was  the  same  as  the  above,  except  that  the  defendant  was  a 
physician.     There  was  no  argument,  and  the  judgment  was  for  the  plaintifi. 
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ROSS  V.  GILMORE. 

Variance. 

This  was  a  writ  of  scU  fa.  to  revive  a  judgment  rendered  in  the  Supreme 
Court  of  Fayette  county,  in  favor  of  the  plaintiff,  against  the  defendant.  The 
defendant  pleaded  in  bar,  that  after  the  rendition  of  the  judgment,  he  prosecuted 
a  suit  in  chancery,  in  the  Common  Pleas  of  Fayette  county,  and  obtained  a  final 
decree,  enjoining  all  further  proceedings  upon  the  judgment,  concluding  with 
a  profert  of  the  record.  The  plaintiff  replied,  that  there  was  no  such  record, 
and  upon  this  issue  the  cause  was  submitted,  and  adjournd  here  for  decision. 

The  transcript  of  the  record  produced,  in  support  of  the  plea,  set  out  a  bill 
in  chancery,  prosecuted  by  John  Gilmore,  against  Thomas  Ross,  R.  Curtain 
and  A.  Dillon.  It  charged  that  in  August,  1799,  the  complainant  executed  to 
Dillon,  three  notes  for  money,  payable,  one  6th  August,  1800:  one  6th  August, 
1801:  one  6th  August,  1802:  that  after  these  bonds  became  due,  the  defendant 
Curtain,  and  the  defendant  Ross,  had  them  in  possession,  and  that  suits  were 
commenced  upon  them,  and  judgments  recovered  in  Ross  county,  Ohio;  that 
one  of  the  notes  had  been  paid,  before  the  judgments  were  had,  but  that  com- 
plainant could  not  prove  the  payment:  that  the  complainant  paid  off  said 
judgments,  but  that  afterwards,  12th  October,  1810,  the  defendant  Ross,  took 
advantage  of  complainant's  indigence,  and  induced  him  to  give  a  due  bill  for  ' 
71  dollars  and  20  cents,  with  his  son  as  security,  for  an  alleged  balance  due  on 
the  judgments  in  Ross  county:  that  suit  was  brought  upon  this  due  bill,  and 
judgment  recovered  in  Fayette  county.  The  bill  then  alleged,  that  the  judg- 
ment was  obtained  upon  the  due  bill,  because  complainant  could  not  prove  that 
it  was  given  for  a  balance  due  on  the  judgments  in  Ross  county:  made  the  usual 
suggestions,  that  relief  could  only  be  had  in  equity,  prayed  that  each  of  the 
defendants  might  answer  specially,  to  certain  matters  propounded,  embracing 
the  various  allegations  of  the  bill,  as  they  related  to  each  defendant.  Relief 
was  then  prayed,  in  these  terms: 

"  Your  orator  prays  your  honors  enjoin  said  proceedings  at  law,  until  your 

orator  can  be  heard  on  the  equity  side  of  this  court,  and  on  a  final  hearing,  to 

enjoin  said  proceedings  perpetually,  free  your  orator  from  the  judgment  now  in 

favor  of  said  Ross,  grant  to  your  orator  the  writs  of  subpoena  and  injunction^ 

for  the  purpose  of  obtaining  the  relief  herein  prayed  for,  and  such  further  and 

complete  relief,  in  the  premises,  as  will  meet  your  orator's  case  and  the  money 

paid  said  Ross,  unless  he  show  a  right  to  it,  order  to  be  paid  back  to  your  orator, 

with"  &c. 

There  was  no  appearance  ever  entered,  or  pleadings  or  answer  put  in.    The 

decree  was  pro  confessoy  and  in  these  words: 

*'  It  is  therefore  ordered  and  adjudged  by  the  court,  that  the  plaintiff's  said 

bill,  be  taken  as  confessed,  and  the  prayer  thereof  decreed  accordingly,  and 

that  said  defendants^  bo  perpetually  enjoined  from  further  proceedings  against 

said  judgment  at  law." 
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DcuglaUf  for  plaintiff*    Bond^  for  defendant. 

By  the  Covbt. 

We  are  of  opinion  that  the  plea  is  not  supported  hy  the  transcript  of  the 
proceedings,  adduced  to  sustain  it.  The  hill  is  very  inartificially  drawn.  It 
sets  out  several  judgments  obtained  in  different  counties,  and  in  behalf  of  dif- 
ferent parties.  It  prays  that  ^^proceedings"  may  be  enjoined,  without  confining 
the  prayer  of  any  of  these  proceedings,  specifically,  or  to  any  of  the  parties.-— 
The  decree  is,  that  ^^said  defendants  be  perpetually  enjoined  from  further  pro- 
ceedings on  said  judgment,"  We  cannot  say  what  defendant,  or  what  judg- 
ment is  referred  to:  consequently,  we  cannot  say  that  the  judgment,  upon  which 
the  sci.  fa.  in  this  case,  is  founded,  is  the  one.  It  might,  with  equal  propriety, 
upon  the  terms  of  the  decree,  be  referred  to  any  one  of  them.  The  judgment 
upon  this  plea,  must  therefore  be  given  for  the  plaintiff. 


URBANNA  BANK  •.  BALDWIN. 

A  judgmtBt  confesaed  during  the  return  term  upon  process  issued  on  the  Ami  day  of  the  term,  is 
a  lien  from  the  commencement  of  the  term. 

• 

This  case  came  before  the  court,  upon  a  motion  made  by  purchasers  under 
Baldwin,  to  set  aside  a  levy  upon  real  estate,  conveyed  by  Baldwin  to  them, 
and  levied  on,  as  liable  ^to  the  judgment  of  the  plaintiff.  It  came  up  on  an 
agreed  case,  before  the  court  of  Common  Pleas,  of  Clarke  county,  and  waa 
brought  by  appeal,  to  the  Supreme  Court,  and  adjourned  here  for  decison.  The 
facts  were  as  follow: 

Baldwin  was  indebted  to  C.  and  E.  B.  Cavalier,  and  they  had  commenced 
suit  against  him,  to  August  term,  1820.  Afler  the  commencement  of  the  No« 
vember  term,  Baldwm  compromised  with  the  Cavaliers,  and  conveyed  them  the 
estate  in  questipn,  in  payment  of  the  debt,  and  their  suit  was  dismissed.  The 
deed  bore  date  the  21st  day  of  November,  1820.  The  term  commenced  upon 
the  20th  of  that  month,  on  which  day,  the  Urbanna  bank  commenced  suit 
against  Baldwin  and  others,  by  summons  returnable  forthwith.  This  summons 
was  returned  served,  as  to  Baldwin  cmd  one  other  defendant,  on  the  25th,  and 
not  served  as  to  the  others.  On  the  same  day,  declaration  was  filed  and  judg- 
ment confessed  by  Baldwin  and  the  other  party  summoned.  The  suit  waa 
prosecuted  to  judgment  against  the  other  defendants,  and  various  process  issued, 
the  particulars  of  which  it  is  not  material  to  state.  On  the  4th  September, 
1826,  a  Ji.  fa.  et  lev.  fa.  was  levied  upon  the  real  property  conveyed  to 
the  Cavaliers,  and  the  motion  was  made  to  set  aside  the  levy,  by  the  Cavaliers, 
as  parties  interested. 

Alexander^  in  support  of  tlie  motion.    Anihanyy  against  it. 

By  ike  CouBT. 

The  case  may  be  a  hard  one,  but  the  law  is  clear  in  favor  of  the  plaintiff's 

lien.     The  suit  waa  pending  on  the  first  day  of  the  term,  and  when  that  is  the 
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case,  the  judgment  relates  back  to  that  day,  no  matter  on  what  day  of  the 
term  it  was  confessed.  There  can  be  no  reason  for  the  court  to  restrain  the 
words  of  the  statute  in  this  case,  that  would  not  apply  to  erery  other.  It  does 
not  follow,  that  the  lien  must  extend  to  the  first  day  of  the  term,  if  no  process 
was  then  pending.  It  is  sufficient,  however,  to  decide  that  case,  when  it  comes 
up  for  decision. 

The  motion  must  be  overruled. 


RICHARDS  V.  FOULKS. 

In-  an  action  for  malictout  prosecution  the  declaration  contained  two  counts,  one  alledg^  the 
commisuon  of  the  offence  on  the  daj  of  1854;  the  other  on  or  about  the  24ih,  of  May,  1824. 
The  affidavit  containing  the  charge  and  itating  the  oSTence  to  have  bocn  committed  on  or  about  the 
IGth  of  May  1824,  is  admissible. 

This  was  a  writ  of  error.  The  original  action  between  the  same  parties, 
was  for  a  malicious  prosecution.  The  declaration  contained  two  counts.  The 
one  set  forth  that  the  defendant  had  falsely  and  maliciously,  without  probable 
cause,  made  complaint  against  the  pluintifT,  before  a  magistrate,  and  procured 
him  to  be  arrested  upon  a  charge  of  felony.  The  other  set  forth  the  same 
grievance,  varied  so  as  to  allege,  that  the  defendant  made  the  complaint,  and 
instituted  the  prosecution  against  the  plaintifi*  and  two  others. 

•  At  the  trial,  the  plaintiff  offered  in  evidence,  a  certified  copy  of  the  affidavit, 
made  by  the  defendant,  at  the  commencement  of  the  prosecution.  In  this  affi- 
davit, it  was  stated,  that  the  alleged  offence  was  committed  ^^<m  or  c^nrnt  the  «tx- 
teenih  of  May ^  1824."  The  first  count  of  the  declaration  stated  the  charge  to 
have  been,  that  the  offence  was  committed  on  the — day — of  in  the  year  1824." 
The  second  count,  that  it  was  committed  "on  or  about  the  20th  day  of  May,  in  the 
year  1824,  last  aforesaid."    The  court  rejected  the  evidence,  and  the  plaintiff 

excepted. 

The  plaintiff  then  examined  one  of  the  grand  jurors,  who  found  the  bill  of  in- 
dictment, and  afler  his  examination  in  chief,  the  defendant  offered  to  prove  by 
him,  on  cross  examination,  what  facts  were  testified  before  the  grand  jury,  as 
well  by  other  witnesses  as  by  the  defendant,  in  relation  to  the  facts  charged, 
and  also,  in  relation  to  the  character  of  one  of  the  witnesses  examined  by  the 
grand  jury.  To  this  evidence,  the  plaintiff  objected,  but  it  was  admitted  by  the 
court,  and  an  exception  allowed.  A  verdict  and  judgment  was  given  for  the  de- 
fendant, for  the  reversal  of  which  this  writ  of  error  was  brought  and  adjourned 
from  the  Supreme  Court  of  Harrison  county,  for  decision  at  Columbus. 

Goodenow  and  Bostwick;  for  plaintiff  in  error. 

By  the  Coubt. 

The  declaration  did  not  profess  to  set  out  in  so  many  words  the  original  affi- 
davit made  by  the  defendant.  It  only  stated  the  substance  in  general  terms. 
This  was  sufficient  for  all  the  purposes  of  justice.  The  particular  day  upon 
which  it  was  alleged  that  the  offence  was  committed,  was  not  material  for  the 
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defendant's  defence,  and  the  paper  offered  in  evidence  comported  substantially 
with  the  allegation  in  the  declaration.  It  was  not  a  case  of  technical  nicety, 
but  of  substantial  accordance.  The  paper  ought  to  have  been  received  in  evi- 
dence, and  it  was  error  to  reject  it. 

The  other  testimony  was  improperly  received,  as  has  been  already  decided  in 
a  case  between  the  same  parties.  The  judgment  is  reversed  and  the  cause  re- 
manded to  the  court  of  Common  Pleas  for  further  proceedings. 


POTTS  V.  RIDER. 


An  action  of  covenant  will  lie  upon  a  lease  in  which  the  plaintiff  describes  himself  ai  acting  af 
a^nt,  but  covenants  as  in  hisowniigbtf  where  the  defendant  enters  and  enjoys  the  premisea. 

This  was  an  action  of  covenant  adjourned  here  for  decision  from  the  coimty 
of  Columbiana.  The  question  arose  upon  the  construction  of  the  covenant,  and 
was  presented  by  a  general  demurrer  to  the  plaintiff's  declaration. 

In  describing  the  parties  to  the  covenaat,  at  its  commencement,  these  words 
were  employed.  "By  and  between  Samuel  Potts,  acting  as  agent  for  Nathan 
Harper  4"  Co.,  of  the  one  part,  and  John  Rider  on  the  other  part,  witnesseth." 
Throughout  the  whole  covenant,  all  the  stipulations  were  personal  to  Samuel 
Potts,  and  on  his  part  personal  to  the  defendant;  and  Samuel  Potts  executed  the 
covenant  in  his  own  individual  character. 

The  declaration  alleged  that  the  defendant  had  entered  into  the  premises 
leased,  and  enjoyed  them,  and  claimed  to  recover  for  the  occupation. 

The  defendant  demurred. 

Coffiuy  in  support  of  the  demurrer.     CoIHn,  contra. 
By  the  Coubt. 

There  has  been  some  diversity  of  opinion  amongst  us  upon  the  question  pre- 
sented  in  this  case :  but  a  majority  of  the  judges  have  come  to  the  conclusion 
that  the  action  may  be  sustained  by  the  present  plaintiff. 

The  defendant  contracted  personally  with  the  plaintiflT  to  do  certain  things, 
and  accepted  the  personal  agreement  of  the  plaintiff  as  an  equivalent.  Of  this 
contract  the  defendant  has  had  the  benefit.  He  entered  and  enjoyed  the  leased 
premises,  and  there  is  no  justice  in  permitting  him  now  to  say  that  the  contract 
was  void.  The  recitation  in  the  covenant  that  the  plaintiff  acted  in  the  charac- 
ter of  an  agent,  does  not  of  necessity  control  the  other  parts  of  the  agreement. 
The  fact  is  inconsistent  with  the  personal  covenants  between  the  parties,  which 
assume  for  Potts  a  different  character;  and  it  were  safer  to  consider  the  words 
in  reference  to  the  agency  as  surplussage,  than  to  give  them  the  effect  of  ren- 
dering  void  the  contract.  By  adopting  this  construction,  effect  is  given  to  every 
thing  respecting  which  the  parties  contracted,  and  injury  is  done  to  no  one. 
The  demurrer  is  overruled,  judgment  entered  for  the  plaintiff,  and  the  cause 
remanded  for  further  proceedings. 
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WATERS  •.  LEMON,  ET  AL- 

Wh«n  ft  plftlotiff  appeals  to  the  Supreme  Court  and  rccoTen  no  more  than  in  the  Commoo  Pleasy 
twojudgmeutf  are  entered;  one  for  the  plaintiff  for  the  amount  recovered,  and  the  other  for  the 
defendant  for  costs  on  the  appeal.  ^ 

This  was  an  action  of  debt,  upon  an  appeal  bond,  given  in  a  case  wbere  the 
complainant  in  chancery  appealed  from  a  decree  dissolving  an  injunction.  The 
Court  of  Common  Pleas,  of  Brown  county,  gave  judgment  for  the  amount  of 
the  penalty,  the  plaintiff  to  have  execution  for  ten  dollars  sixty-eight  cents,  the 
damages  found  by  the  court,  and  the  costs.  From  this  judgment  the  plaintiff 
appealed  to  the  Supreme  Court,  and  the  case  was  reserved  for  decision  here. 
In  the  case  originally  appealed,  and  in  which  the  bond  was  given,  the  Supreme 
Court  pronounced  no  other  decree  than  that  the  appellant  should  pay  the  costs, 
which  amounted  to  the  sum,  for  which  the  Court  of  Common  Pleas  ordered  exe- 
cution to  issue.  This  court  decided  in  the  present  case,  as  the  court  of  Com- 
mon  Pleas  had  decided;  so  that  the  appellant  did  not  recover  a  greater  sum  here, 
than  in  the  Common  Pleas.  The  question  was  as  to  the  judgment  to  be  entered. 
And  the  court  decided,  that  under  the  statute  there  must  be  two  judgments;  one, 
that  the  plaintiff  recover  of  the  defendant,  the  amount  of  debt  and  costs  adjudged 
to  him  in  the  Common  Pleas;  the  other,  that  the  defendant  recover  of  the  plain- 
tiff the  costs  upon  the  appeal,  to  be  taxed  in  the  Supreme  Court,  and  two  judg. 
ments  were  entered  accordingly. 

CoJUns  and  Brush  for  the  appellees. 


BURNET  V.  THE  CORPORATION  OF  CINCINNATI. 

An  injunction  may  be  allowed  to  stay  a  sale  for  taxes  on  city  lots,  assessed  by  the  council  of  Cin- 
cinnati. 

This  case  was  adjourned  for  decision  here  by  the  Supreme  Court,  sitting  in 
Hamilton  county.  It  was  a  bill  in  chancery  for  an  injunction  to  enjoin  the  sale, 
by  the  marshal  of  the  city,  of  certain  real  estate,  owned  and  possessed  by  the 
complainant,  for  a  city  assessment  of  a  tax,  to  improve  the  streets. 

The  bill  set  out  the  title  and  possession  of  the  complainant,  and  the  nature  and 
character  of  the  assessment  made  by  the  city  <2ouncil,  alleging  that  it  had  not 
been  made  in  accordance  with  the  charter  and  ordinances,  but  was  illegal  and 
void,  and  prayed  an  injunction  to  stay  the  sale,  until  the  matters  should  be  heard 
and  adjudged  of  in  equity.  The  injunction  was  allowed  in  the  Common  Pleas. 
The  defendants  demurred  to  the  bill,  which  was  dismissed  pro  forma,  and  brought 
to  the  Supreme  Court  by  the  complainant  on  appeal. 
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StareTf  in  support  of  the  demurrer. 
F.  WorOungtm  and  JV.  Wright^  contra. 
By  t&e  CovBT. 

The  bill,  in  this  case,  represents,  that  under  a  proceeding  altogether  illegal 
and  void,  but  nevertheless  under  legal  color,  the  defendants  are  about  to  sell  a 
part  of  the  real  estate  of  the  complainant,  and  prays  the  interference  of  the 
court,  in  the  exercise  of  its  chancery  powers,  to  restrain  them  by  injunction* 
The  demurrer,  and  the  argument  in  support  of  it,  admit  the  truth  of  the  allega- 
tions,  and  deny  that  this  court  can  aid  the  party.  If  this  be  a  tenable  positiouf 
it  results,  that  public  officers,  having  authority  to  operate  upon  the  property  of 
their  fellow  citizens,  must  be  permitted  to  proceed,  however  illegal,  unjust  or 
oppressive  their  conduct  may  be.  It  follows,  too,  that  the  property  of  a  citizen 
may  be  exposed  to  sale,  under  circumstances  that  render  it  impossible  for  the 
parties  to  know  whether  a  title  can  pass  or  not.  Thus  involving  great  hazard  to 
all  concerned,  and  perplexing  the  titles  to  real  estate,  for  no  beneficial  purpose 
to  any  person  whatever.  If  such  be  the  rule  of  the  law,  we  must  so  adminis- 
ter it.  But  nothing  short  of  a  scries  of  repeated  adjudications,  would  be  sufficient 
to  demonstrate  that  the  law  is  so  settled. 

The  authorities  which  have  been  referred  to,  do  not  lead  to  the  conclusion 
insisted  upon  by  the  defendants.  They  all  proceed  upon  the  principle,  that  in 
very  many  cases,  this  court  may  interpose  to  prevent  mischief,  and  to  protect 
individuals  in  the  enjoyment'  of  their  rights.  Where  aid  has  been  decreed,  it 
has  always  arisen  from  the  circumstances  of  the  particular  case.  And  the 
confusion  and  seeming  contradictions  in  the  cases,  are  occasioned  by  the  dicta 
of  the  judges,  and  not  by  any  confiiction  in  the  principle  decided. 

In  regard  to  real  estate,  it  is  well  established,  that  chancery  may  interpose  by 
injunction,  to  prevent  what  is  considered  as  destruction.  But  destruction  in  the 
sense  used,  does  not  mean  annihilation.  It  means  no  more  than  that  injury 
which  greatly  impairs  its  intrinsic  value.  In  a  city,  the  sale  of  part  of  a  lot  for 
assessments,  may  often  be  very  destructive  to  the  interest  of  the  proprietor  > 
though  no  title  passed  by  such  sale.  A  cloud  would  be  cast  upon  the  title,  which 
litigation  only  could  remove,  and  until  removed,  the  property  might  be  valueless 
to  the  owner,  subject  too,  during  the  period  of  litigation,  to  additional  assess- 
ments  and  embarrassments. 

When  an  assessment  of  a  tax  is  made,  and  its  legality  disputed,  the  uncertainty 
attendant  upon  the  final  result,  puts  the  estate  upon  which  it  operates  in  immi- 
nent jeopardy.  If  no  title  pass  by  a  sale,  the  party  has  remedy  at  law.  He 
can  defend  his  possession:  but  if  the  title  do  pass,  he  is  remediless  altogether. 
A  mode,  therefore,  of  deciding  the  question  before  any  right  is  affected,  is  safest 
for  all  parties.  It  was  upon  this  ground,  the  court  entertained  jurisdiction  in 
the  case  of  The  Bank  of  the  United  States  v.  ShultXy  from  which,  in  principle, 
this  case  is  not  distinguishable. 

The  defendants  concede  that  if  a  sale  were  made,  this  bill  might  be  sustained 
under  our  statute.  To  sustain  it  now,  is  clearly  within  its  letter.  A  claim  is 
set  up,  not  to  enter  in  and  enjoy  under  title,  but  to  create  a  title  under  which  an- 
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other  may  so  eater.  Setting  up  a  claim  to  dispose  of  the  title,  is  **»eiting  t^  a 
dahn  thereto/^  which  are  the  terms  employed  in  the  statute.  The  case  is  clearly 
within  the  mischief  to  he  remedied,  as  it  is  within  the  words  of  the  law.  The 
power  to  interpose,  might  he  safely  grounded  upon  the  statute  alone.  But  we 
think  it  stands  upcm  the  general  principles  that  govern  the  court,  with  respect  to 
injuries  to  which  no  other  adequate  remedy  can  be  extended. 

Consequences  that  might  ensue,  in  respect  to  the  collection  of  revenue,  fur- 
nish no'reason  why  the  court  should  not  interpose.  The  application  for  an  injunc- 
tioa,is  addressed  to  the  sound  discretion  of  the  judge  who  a  Uows  it,  and  there 
is  no  reason  to  apprehend  that  it  will  be  allowed  upon  trivial  grounds.  The 
case  of  The  Bank  United  States,  v.  Osbom  and  others,  9  Wheat.  738,  is  a  case 
directly  in  point,  of  enjoining  the  collection  of  a  tax.  That  case  was  most  ear- 
nestly  litigated,  and  yet  the  counsel  who  resisted  the  injunction,  did  not  attempt 
to  maintain,  that  the  jurisdiction  could  not  be  sustained,  on  the  ground  that  it  in- 
terfered with  the  collection  of  the  revenue. 

We  overrule  the  demurrer,  and  send  back  the  cause,  at  the  suggestion  of  the 
defendants,  for  further  proceedings. 


HEIRS  OF  SULLIVANT  v.  THE  COM.  OF  FRANKLIN  CO. 

A  d«ed  to  County  Commissioners  for  a  lot  on  which  to  erect  a  jail,  though  defective  ai  a  convey 
anca,  ii  good  as  a  licence  to  enter  and  possess  for  tlie  purposes  specified . 

This  cause  was  adjourned  here  for  decision,  from  the  Supreme  Court  of  the 
county  of  Franklin,  on  a  motion  for  a  new  trial. 

In  the  month  of  April,  1608,  Lucas  Sullivant  and  wife  conveyed  in  lot.  No. 
35,  in  the  town  of  Franklinton,  to  the  commissioners  of  the  county,  for  the  time 
being,  by  name,  and  to  their  successors  in  office.  The  writing  intended  for  a 
deed  contained,  besides  the  operative  terms  of  conveyance,  this  proviso:  "Pro- 
vided, however,  and  this  conveyance  is  made  on  this  express  condition  and  no 
other,  that  the  jail  or  prison  house,  when  built  shall  be  built  on  said  lot,  No.  25.'* 
The  jail  was  erected  upon  the  lot,  and  continued  there  and  was  used  as  a  jaU 
when  this  suit  was  biought.  But  in  1826,  the  Legislature  removed  the  seat  of 
justice  from  Franklinton  to  Columbus,  and,  in  the  summer  of  1827,  a  new  jsdl 
was  erected  there.  The  deed  from  Sullivant  and  wife,  though  signed  and  sealed 
and  acknowledged  before  a  justice  of  the  peace,  was  not  attested  by  any  sub- 
scribing witnesses.  The  heirs  of  Sullivant  brought  the  ejectment,  and  on  the 
trial,  the  cause  being  submitted  to  the  court,  a  jTro/orma  judgment  was  entered 
for  the  defendants,  and  the  motion  made  by  the  plaintiff,  for  a  new  trial,  upon  a 
case  agreed. 

Leonard,  for  plaintiff.     Etoing,  contra. 

Byt  the  Coubt. 

It  is  unnecessary  to  decide  upon  ihe  various  points  of  learning  discussed  by 
the  counsel,  in  this  case.  A  license  to  enter  and  occupy  lands  may  be  given  in 
writing,  without  any  of  the  formalities  of  a  deed  of  conveyance.  ~  A  possession 
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taken  under  a  license  from  the  party  is  a  good  defence  in  an  action  of  ejectment. 
The  writing  purportmg  to  be  a  deed,  in  this  case,  authorized  by  an  inevitable 
implication,  the  commissioners,  for  the  time  being,  to  enter  and  erect  the  jail.  It 
also  authorizes  the  commissioners  and  their  successors  to  hold  and  use  the  lot  in 
question,  while  occupied  as  a  jail.  It  has  been  so  used  and  occupied.  No  at- 
tempt  has  been  made  to  use  it  for  any  other  purpose,  up  to  the  commencement  of 
this  suit.  No  right  of  entry,  for  a  departure  from  the  license  has  accrued  to  the 
heirs  of  Sullivant.     The  motion  for  a  new  trial  must  be  overruled. 


JOHNSON  V.  STEDMAN. 

Proof  of  general  reputation,  and  acting  as  constable,  is  competent  evidence. 

This  cause  came  up  on  a  motion  for  a  new  trial,  adjourned  here  from  the  coim* 
ty  of  Meigs.  It  was  an  action  of  trespass  for  taking  and  converting  goods.  The 
defendant  pleaded,  that  he  was  a  constable,  and  that  an  execdtion  was  put  into 
his  hands  to  be  levied,  by  virtue  of  which  he  took  the  goods  in  question,  as  the 
property  of  the  defendant,  in  execution,  the  now  plaintiff.  Upon  this  plea,  issue 
was  joined.  At  the  trial,  the  defendant,  to  establish  the  fact  that  he  was  a  con- 
stable, offered  parol  evidence,  and  no  other,  that  he  acted  and  officiated  as  con* 
stable  of  the  township,  at  the  time  the  levy  was  made.  The  plaintiff  objected 
to  the  admission  of  this  evidence,  but  the  court  received  it,  and  a  verdict  passed 
for  the  defendant.  A  motion  was  made  for  a  new  trial,  upon  the  ground  that 
improper  testimony  was  admitted;  maintaining  that  the  actual  appointment  in 
writing,  and  other  requisites,  should  be  produced  in  evidence. 

NyCf  for  plaintiff.     H.  Stanberyy  contra. 

Opinion  of  the  Court  by  Judge  Hitchcock. 

The  question  now  presented  to  the  court,  was  considered  at  the  last  term  in 
the  case  of  Barret  v.  Reed^  (2  Ohio  Rep.  409,)  but,  inasmuch  as  there  was  some 
difference  of  opinion,  and  that  case  was  decided  upon  a  different  point,  was  lefl 
undetermined.] 

But  one  serious  objection  is  made  to  the  admissibility  of  the  evidence,  re- 
ceived  on  the  trial  of  the  issue  in  this  case.  It  is  this :  that  if  such  testimony  is 
received,  the  rule,  'Uhat  the  best  evidence  which  the  nature  of  the  thing  admits, 
and  is  capable  of,  must  always  be  given,"  will  be  violated. 

This  rule  is  founded  in  wisdom,  and  consistent  with  obvious  reason,  and  ought 
not  to  be  departed  from  upon  light  or  trivial  grounds.  Its  true  meaning  is,  that 
no  such  evidence  shall  be  introduced,  as,  in  the  nature  of  things,  supposes  great- 
er or  better  evidence  in  the  power  of  the  party  producing  it.  If  there  be  such 
greater  or  better  evidence,  and  the  party  fails  or  refuses  to  produce  it,  a  pre- 
sumption arises  that  if  produced  it  would  operate  against  him.  Such  being  the 
presumption  the  lesser  evidence  shall  be  excluded. 

This  rule  however  is  general,  and  not  without  exceptions.  Not  only  copies 
of  public  Records  and  proceedings,  but  under  peculiar  circumstances,  copies  of 
private  instruments  of  writing  are  given  in  evidence.  It  is  a  common  practice 
to  receive  parol  evidence  of  the  contents  of  a  deed,  or  other  instruments  of  wri- 
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ting,  where  the  deed  or  instniment  itself  is  lost,  or  is  in  the  possession  of  the  op« 
posite  party,  if  notice  has  first  been  given  to  produce  it.  These  instances  are 
but  few,  among  the  many  which  might  be  named,  to  show  that  the  general  rule 
U  not  so  unbending  that  courts  will  not  dispense  with  a  strict  adherence  to  its 
letter,  in  order  to  arrive  at  substantial  justice. 

Constables  in  Ohio,  are  township  officers,  although  in  some  few  instances, 
they  may  serve  process  in  any  part  of  the  county.     They  are  elected  by  the 
people  at  their  annual  township  elections,  and  any  person  elected  and  refusing' 
to  serve,  is  subject  to  a  penalty.  Within  ten  days  after  the  election,  the  individ* 
ual  elected  is  to  take  an  oath  of  office,  which  oath  may  be  administered  by  the 
township  clerk,  or  any  other  person  having  general  authority  to  adnunister 
oaths.     In  addition  to  this,  before  entering  on  the  duties  of  his  office  he  must 
give  a  bond  with  one  or  more  sureties,  to  be  approved  of  by  the  trustees  of  the 
township,  for  a  sum  not  exceeding  two  thousand  dollars,  payable  to  the  state  of 
Ohio,  conditioned  for  the  faithful  discharge  of  those  duties.     The  election,  the 
giving  of  bonds,  the  approval  of  the  sureties,  the  administration  of  the  oath  of 
office,  ought  to  be  noted  by  the  township  clerk  in  his  book  of  record.     This 
would  undoubtedly  be  done,  should  the  clerk  and  every  other  officer  concerned, 
do  their  duty.     The  constable,  however,  receives  no  certificate  or  other  written 
document,  to  prove  his  official  character  and  qualifications.  The  best  evidence 
*Hhe  nature  of  the  thing  admits  of,"  to  prove  this  official  character,  would  un- 
doubtedly be  the  township  records,  provided  these  records  had  been  properly 
kept.     Experience,  however,  teaches  us,  that  in  many  parts  of  the  country, 
these  records  are  so  loosely  kept,  that  we  are  from  necessity,  compelled  to  resort 
to  evidence  of  a  secondary  nature. 

Under  these  circumstances,  does  either  policy,  justice,  or  law,  dictate  that  in 
eases  like  the  present,  we  should  strictly  adhere  to  the  rule  "that  the  best  evi- 
dence  which  the  nature  of  the  thing  admits,  and  is  capable  of,  shall  be  givenl " 

So  far  as  it  respects  third  persons,  there  is  no  doubt  on  the  subject.  Where 
such  persons  are  interested,  it  is  believed  to  be  the  practice  of  all  courts,  to  per- 
mit them  to  prove  that  an  individual  who  claims  to  be  a  public  officer,  is  such 
de  factOy  without  requiring  them  to  prove  that  he  is  such  de  jure.  The  great 
danger  which  will  result  from  adopting  the  same  rule  of  evidence,  where  the 
officer  himself  is  a  party,  is  not  readily  conceived.  There  is  a  difference,  it  is 
true,  between  the  two  cases.  Every  man  who  undertakes  to  exercise  the  duties 
of  an  office,  ought  to  know  whether  he  is  legally  qualified,  while  this  knowledge 
cannot  be  supposed  to  extend  to  others.  This  difference  of  circumstances, 
however,  is  not  so  great  as  to  require  a  difference  in  the  rule  of  evidence. 

In  deciding  this  question  it  may  not  be  improper  to  turn  our  attention,  for  a 
moment  to  the  nature  of  those  suits,  in  which  constables  or  other  ministerial 
officers  are  parties.  In  some  cases  the  principal  question  is,  whether  the  party 
is,  or  is  not,  an  officer  dejure.  But  such  cases  are  not  of  frequent  occurrence* 
Were  it  otherwise,  it  might  be  expedient  to  adopt  a  different  rule  of  evidence. 
It  is  believed,  however,  that  in  ninety-nine  cases  in  a  hundred,  this  is  a  question 
of  secondary  importance.  The  object  more  generally  is,  to  determine  the  right 
of  property,  the  legality  of  process,  the  validity  of  an  arrest,  or  something  of  a 
similar  nature.  In  most  of  these  cases,  to  require  of  the  party  claiming  to  be  a 
public  officer,  proof  that  he  had  complied  with  every  requisite  of  the  law,  to 
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qualify  him  to  act,  would  be  attended  with  unreasonable  inconvenience  to  hiin> 
without  any  commensurate  advantage  to  his  opponent. 

In  the  case  before  the  court,  the  real  question  in  dispute,  was,  not  whether 
Stedham  was  a  constable,  but  whether  the  house  which  was  the  subject  matter 
of  litigation,  was  the  property  of  Johnson,  the  plaintiff,  or  the  property  of  Hol- 
lingsworth.  Under  these  circumstances,  the  evidence  was  properly  received. 
It  was  sufficient  for  the  purposes  of  this  case  to  prove  that  Stedham  was  a  con- 
stable, (^^acto. 

The  principle  here  decided  is  supported  by  high  authority.  In  the  case  of 
Potter  V.  Luther^  (3  John.  431)  the  Supreme  Court  of  the  state  of  New  York 
say,  ^'  it  is  a  general  rule  to  admit  proof  by  reputation,  that  a  person  acts  as  a 
general  public  officer  or  deputy."  In  Berryman  v.  Wise,  (4  Term  386)  the 
Court  of  Eang's  Bench,  in  Bagland,  decided,  that  in  the  case  of  all  peace  offi. 
cers,  justices  of  the  peace,  constables,  &c.  it  was  sufficient  to  prove  that  they 
acted  in  these  characters,  without  producing  their  appointment.  This  to  be 
sure  was  the  expression  of  Justice  BuUer,  but  from  an  examination  of  the  case, 
I  am  satisfied  it  was  the  opinion  of  the  whole  court.  So  in  Esp.  Digesty  788,  it 
is  laid  down  that  cases  similar  to  the  one  under  consideration,  are  exceptions  to 
the  general  rule  '*  that  the  best  evidence,  dsc.  must  always  he  given." 

Upon  the  whole,  we  are  of  opinion,  that  the  motion  for  a  new  trial  must  be 
overruled,  and  judgment  entered  on  the  verdict. 


TRUSTEES  OP  JEFFERSON  TP.  v.  TRUSTEES  OF  LETART  TP. 

A  minor  obtmlni  a  lettlenirat,  in  the  township  where  his  father  was  legally  settled,  and  can  by 
no  act  of  t&is  own  whilst  a  minor,  obtain  a  legal  settlement  elsewhere. 

This  was  an  action  of  debt  under  the  statute,  in  which  a  verdict  was  given 
for  the  plaintifiis,  and  a  motion  made  for  a  new  trial,  on  the  following  state 
of  facts. 

In  September,1823,  the  parents  of  the  pauper  resided  and  had  a  legal  residence 
in  Lebanon  township,  in  Meigs  county.  At  this  time  the  father  died,  and  the 
mother,  with  her  children  went  to  reside  with  her  father  in  Lebanon  township, 
where  she  remained  until  July,  1824,  when  she  m&rried  again  and  removed  with 
her  children,  except  the  pauper,  and  with  her  husband  into  Virginia. 

In  April,  1824,  the  pauper  being  about  17  years  of  age,  left  his  mother,  and 
went  into  Letart  township  where  he  remained  working  for  his  support  until  Oc- 
tober, 1825,  when  he  left  that  township.  In  December,  1826,  he  came  into 
JefiTerson  township,  Adams  county,  where  he  was  taken  sick,  and  became  a 
township  charge.  Upon  his  recovery  in  March,  1827,  he  was  sent  by  the 
trustees  of  Jefferson  township,  to  Letart  township,  and  a  demand  made  for  the 
expenses  incurred  in  taking  charge  of  him,  and  his  removal.  The  jury  gave 
a  verdict  for  the  plaintiflEs,  and  the  motion  was  made  for  new  trial,  the  decision 
of  which  was  adjourned  by  the  Supreme  Court  sitting  in  Meigs  county . 


^% 
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NyCy  in  support  of  the  motion.  *  • 

Opinion  of  the  court  by  Judge  Hitchcock. 

This  action  was  brought  by  the  plaintiffs  to  recover  the  amount  of  monies 
expended  in  the  support  and  removal  of  Edmund  Jackson,  a  pauper,  charged 
to  have  been  legally  settled  in  the  township  of  Letart.  It  is  different  from  the 
case  of  Wayne  r.  Stock  Township,  decided  at  the  present  term,  in  one  particu. 
lar.  In  that  case  the  pauper  is  supposed  to  have  been  of  full  age;  in  this  he  is 
admitted  to  have  been  an  infant  under  the  age  of  twenty-one  years.  Whether 
this  can  make  any  difference,  or  whether  such  an  individual  can  by  his  own  re- 
sidence, merely,  gain  a  legal  settlement,  is  the  point  to  be  determined. 

The  4th  section  of  the  act  for  the  relief  of  the  "  poor,"  speaks  of  **  any  per- 
son or  persons"  &c.  in  general  terms  without  reference  to  age  or  sex.  Indented 
servants,  legally  brought  into  the  state,  and  married  women  are  expressly 
provided  for,  but  nothing  is  said  about  infants  or  children.  It  is  perhaps  a  mis- 
fortune that  the  statute  is  not  more  explicit.  Still  we  apprehend  that  there  is  no 
difficulty  in  arriving  at  .the  intention  of  the  Legislature.  We  have  no  doubt  it 
was  understood  and  intended  that  the  legal  settlement  of  children  should  follow 
that  of  their  parents.  It  is  not  believed  that  by  the  word  "  person,"  as  used  in 
this  section  of  the  statue,  any  other  person  was  intended  than  such  as  have  ar- 
rived at  the  years  of  discretion.  Such  as,  so  far  as  age  is  concerned,  were  ca- 
pable in  law  of  contracting  and  being  contracted  with.  Such  as  have  a  legal 
right  to  remove  from  place  to  place,  and  were  free  from  the  superintending  con- 
trol and  guardianship  of  others. 

To  prove  the  correctness  of  this  construction  of  the  statute,  nothing  more  is 
necessary  than  a  consideration  of  the  absurdity  to  which  we  should  be  held  by 
a  different  decision.  If  the  legal  settlement  of  the  child  does  not  follow  that 
of  the  parent,  it  might  and  frequently  would  so  happen  that  the  legal  settlement 
of  the  child  would  be  in  one  place,  while  that  of  the  parent  would  be  in  another. 
And  a  case  might  be  presented  where  there  are  many  children,  that  the  settle- 
ment of  the  parent  and  each  one  of  the  children  would  be  in  separate  and  dis- 
tinct townships.  Will  it  be  for  a  moment  believed,  that  such  is  the  policy  or 
meaning  of  the  law  ?  If  such  is  the  law,  children  of  the  same  family  in  their 
tender  years,  may  be  separated  from  their  natural  guardian,  the  parent,  and 
from  each  other,  and  a  statute  which  is  entitled,  "  an  act  for  the  relief  of  the 
poor,"  may  be  made  to  operate  most  oppressively  upon  that  class  of  the  com- 
munity. 

An  examination  of  the  other  parts  of  the  same  4th  section  of  the  act,  will 
tend  to  fortify  the  construction  of  the  court,  "  any  person  or  persons  residing  one 
year  in  any  township  in  this  state  without  being  warned,"  &c.  Now  the  warn- 
ing pre-supposes  that  the  person  warned  has  a  legal  power  or  right  to  leave  the 
township.  But  what  right  has  an  infant  to  remove  ?  Does  the  law  authorize 
such  an  individual  to  abandon  or  leave  his  father?  The  parent  is  bound  both 
Ijy  the  laws  of  nature  and  the  laws  of  the  land,  to  provide  for  and  take  care  of 
his  infant  child,  and  in  return  is  entitled  to  the  services  and  control  of  the  child. 
This  rightis  so  perfect,  that  unless,  in  extraordinary  cases,  it  cannot  be  interfered 
with.  Let  it  not  be  said  that  this  is  one  of  those  extraordinary  cases.  The 
legislature  have  not  in  this  section  of  law  undertaken  to  interfere  as  it  respects 
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the  relative  duties  and  rights  of  parent  and  child.  It  must  be  remembered  that 
the  overseers  of  the  poor  are  not  to  wait  until  a  person  becomes  chargeable  be- 
fore they  warn  him  to  depart.  The  apprehension  that  he  may  at  some  future, 
period  become  chargeable,  is  sufficient  to  justify,  nay  to  require  of  them  the 
performance' of  this  duty.  If  then  the  warning  pre-supposes  a  right  in  the  in- 
dividual concerned  to  remove  from  the  township,  it  follows  of  course,  that  an 
infant  cannot  with  propriety  be  warned,  because  the  infant  has  no  legal  right  to 
remove,  where  such  removal  would  separate  him  from  or  place  him  beyond  the 
reach  of  his  natural  guardian.  Inasmuch,  then,  as  the  overseers  of  the  poor 
cannot  with  propriety  warn  an  infant  to  depart  the  township,  it  would  be  unjust 
to  say  that  the  infant  by  residence,  merely,  shall  gain  a  legal  settlement. 

In  the  case  before  the  court,  the  pauper,  it  is  true,  at  the  time  he  went  to  re- 
side in  the  to  township  of  Letart,  had  no  father  living.  This  however  cannot 
vary  the  case.  Samuel  Jackson,  the  father,  was  last  legally  settled  in  the 
township  of  Lebanon.  In  virtue  of  the  settlement,  Edmund  Jackson,  the  son, 
was  legally  settled  in  the  same  place.  By  no  length  of  residence  in  any  other 
township,  previous  to  arriving  at  the  age  of  twenty-one,  could  he  gain  any 
other  legal  settlement.  Having  been  reduced  to  poverty  during  his  infancy, 
the  township  of  Lebanon  was  chargeable  with  his  support. 

Under  this  construction  of  the  statute,  the  question  reserved  must  be  decided 
in  favor  of  the  defendants,  and  in  pursuance  of  the  terms  of  the  agreed  case, 
the  verdict  of  the  jury  must  be  set  aside  and  judgment  entered  against  the 
plaintifis. 


COMMISSIONER  OF  INSOLVENTS  v.  WAY,  ET  AL. 

A  bond  of  an  Insolvent  debtor  is  valid,  though  it  does  not  in  tenns  follow  the  statute. 

When  the  commissioner  of  Insolvents  fails  to  advertise,  and  the  party  appears  at  a  subsequent 
tenn  in  good  faith,  and  obtains  a  discharge,  the  condition  of  the  bond  is  saved ;  though  a  specified 
term  for  liis  appearance  be  named  in  the  condition. 

It  ia  the  duty  of  the  commissioner  to  cause  the  proper  advertisement  to  be  made. 

« 

This  was  an  action  of  debt  upon  a  bond  given  by  the  defendant  Way,  and 
the  other  defendants,  to  the  Commissioner  of  Insolvents.  The  condition  inserted, 
was,  that  Way,  who  was  the  applicant  for  the  benefit  of  the  insolvent  act, 
should  "appear  at  the  next  May  term,  of  the  court  of  Common  Pleas,  of  Bel- 
mont county,  and  not  depart  without  leave."  The  declaration  set  out  the  bond 
and  the  condition,  and  alleged  as  a  breach,  that  the  defendant.  Way,  did  not 
appear  at  the  next  May  term,  dsc.  The  defendants  demurred  to  the  declaration, 
and  also  pleaded  five  special  pleas,  which  were  put  to  issue  also,  on  demurrers, 
replications  and  rejoinders,  which  it  is  not  material  to  state.  The  object  of  all 
the  pleas,  was  to  present  for  decision  this  fact,  that  the  commissioner  of  insolv- 
ents, did  not  advertise  the  application  to  be  made  at  the  May  term,  but  did  at  a 
subsequent  term,  when  the  defendant.  Way,  appeared,  complied  with  the  requi. 
sitions  of  the  law,  and  obtained  the  certificate  under  it.  The  case  was  adjourned 
here  for  decision  from  Belmont  county. 
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€renm  and  Kennany  for  the  defeodants. 
Gcodenow  and  Hubhard^  contnu 

Ctpinioft  cf  the  amrt^  hf  Judge  Hitchcock. 

The  hood  which  is  the  foundation  of  this  action,  was  given  pnimiant  U^  the 
requisitioDs  of  the  ''act  for  the  relief  of  insolvent  debtors,^  passed  the  23d  oT 
February,  1824.     The  8th  section  of  that  act  relates  to  those,  who  are  arrested 
or  are  in  custody,  upon  mesne  or  final  process.     Of  such  persons  a  bond  ia 
required,  the  condition  of  which  is  specific  in  the  law,  and  the  bond  now  in  suit, 
was  intended  to  be  in  compliance  with  this  requisition.     The  condition  does  not 
literally  conform  to  the  statute,  inasmuch,  as  the  statute  requires  it  to  be  that 
the  insolvent  shall  appear  at  the  term  of  the  court,  at  which  the  application  ibr 
the  benefit  of  the  act  may  be  made,  whereas,  the  condition  annexed  to  this 
bond,  provides  for  the  appearance  of  the  defendant.  Way,  at  a  specific  term  of 
the  court  of  Common  Pleas,  viz:  ''the  next  May  term,  and  that  he  shall  not 
depart  the  court  without  leave.''     This  variance,  however,  is  not  so  great  as  to 
invalidate  the  bond.     It  is  not  material.      The  "next  May  tenn"  of  the  court, 
was  the  term  at  which  the  application  for  the  benefit  of  the  insolvent  act,  should 
regularly  have  been  made.     In  fact  I  incline  to  the  opinion,  that  the  specific 
term  of  the  court,  at  which  the  insolvent  is  to  appear,  should  in  such  cases  be 
named.     Without  determining  this  point,  however,  it  is  sufficient,  for  the  pur- 
poses of  the  present  case,  to  say,  that  by  the  execution  of  this  bond,  the  insol- 
vent,  substantially  complied,  so  far,  with  the  law. 

Whianever  the  legislature  undertake  to  act  upon  a  particular  subject,  and  in 
the  course  of  legislation,  deem  it  necessary  to  require  the  execution  of  a  bond, 
specifying  the  condition  to  be  annexed  to  such  bond,  it  is  impossible  correctly  to 
settle  the  rights  of  parties,  originating  in  or  growing  out  of  such  bond,  unless 
we  look  to  the  whole  law,  and  ascertain  specifically,  the  intention  of  the  law- 
making power.     In  fact,  the  bond  becomes  a  part  of  the  law,  and  must  be 
construed  in  connexion  with  it.     The  object  of  the  legislature  in  requiring  a 
bond  from  the  insolvent  debtor,  was  to  secure  the  party  at  whose  suit  the  insol- 
vent should  be  arrested,  against  any  fraud  which  might  be  practised  by  a  de- 
fendant, in  attempting  to  release  himself  from  arrest,  under  the  pretence  of 
taking  the  benefit  of  this  act.     If  the  insolvent  acts  with  good  faith,  and  either 
obtains  a  certificate  of  discharge,  or  surrenders  himself  a  prisoner  to  the  proper 
officers,  the  bond,  to  use  the  words  of  the  statute,  "is  cancelled."     In  other 
words,  the  insolvent  by  obtaining  a  certificate  of  discharge,  or  by  surrendering 
himself  to  the  proper  officer,  substantially  complies  with  the  condition  of  his 
bond,  and  discharges  himself,  and  his  securities  from  liability. 

Way,  the  defendant,  did  not  appear  at  the  May  term  of  the  court  of  Common 
Pleas,  as  he  was  bound  to  do  by  the  letter  of  the  condition  of  his  bond.  If 
the  bond  stood  alone,  and  was  to  be  considered  without  reference  to  the  statute* 
under  which  it  was  executed,  here  was  a  breach  of  the  condition;  the  bond  itself 
become  absolute,  and  the  liability  of  the  defendants  is  fixed.  Under  the  im- 
pression that  this  is  the  legal  effect  of  the  non-appearance  of  Way,  at  that  term 
of  the  court,  this  suit  was  commenced. 
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The  defendants  however,  undertake  lo  excuse  themselves,  and  after  demurr- 
ing to  the  declaration,  have  filed  several  pleas  in  har.  The  fourth  of  these 
pleas  is  the  one  to  which  the  attention  of  the  court  has  been  principally  tuTtned. 
To  this  plea  there  is  a  general  demurrer,  and  the  question  is  as  to  its  sufficiency. 
This  plea  alleges  in  the  first  place,  that  the  commissioner  of  insolvents,  did  not, 
previous  to  the  May  term,  1826,  at  which  the  defendant.  Way,  was  bound  to 
appear,  give  the  necessary  notice  required  by  law,  of  his  intention  to  apply  for 
the  benefit  of  the  insolvent  act.  It  is  to  be  observed  that  the  notice  not  having 
been  given,  the  application  could  not  be  made,  of  course  the  appearance  would 
have  been  nugatory.  If  under  these  circumstances  Way  and  his  securities  are 
made  liable,  it  is  not  so  much  on  account  of  any  neglect  of  his,  as  on  account 
of  the  neglect  of  a  public  officer.  It  is  the  duty  of  the  commissioner  of  insol- 
vents, to  give  notice  of  the  intention  to  make  application  for  the  benefit  of  the 
act.  I  am  aware  that  an  attempt  has  been  made  in  argument,  to  show  that  this 
is  the  duty  of  the  insolvent;  but  the  court  think  otherwise.  The  4th  section  of 
the  act  provides  that  this  shall  be  done  by  the  commissioner,  and  there  is  no 
other  provision  of  the  law  expressly  interfering  with  this.  To  subject  third 
persons  to  a  penalty  in  consequence  of  the  neglect  of  a  public  officer,  is  not 
consistent  with  justice ;  still  we  do  not  undertake  to  say,  that  had  the  plea 
stopped  here,  it  would  have  been  sufficient. 

The  plea  however  alleges,  that  subsequent  to  this,  to  wit;  after  the  May 
term,  and  before  the  September  term,  1826,  notice  was  given  that  the  defendant. 
Way,  would  make  his  application  at  the  September  term,  and  that  Way  did 
appear  at  that  term  and  obtained  a  certificate  of  discharge,  d^c.  From  this  it 
appears  that  the  defendant  Way,  so  soon  as  he  coul^  consistently  with  the  law, 
make  application  for  the  benefit  of  the  insolvent  act,  did  appear  and  obtain  a 
certificate  of  discharge.  Why  then  should  he  or  his  securities  be  made  liable 
on  this  bond?  Neither  he  nor  they  have  been  guilty  of  any  neglect.  Every 
thing,  the  security  of  which  the  law,  by  requiring  the  bond,  intended  to  provide 
for,  has  been  performed.  The  insolvent  for  aught  that  appears  has  acted  with 
perfect  good  faith,  the  certificate  has  been  obtained,  and  the  bond  itself  is  ^^can- 
celled,*^  or  satisfied. 

The  plea  therefore  is  sufficient,  and  judgment  must  be  rendered  accordingly. 
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Copief  of  deeds,  made  by  disinterested  persons,  of  good  character  and  under  circumttuieet  drnt 
Cfeate  no  suspicion  of  fraud,  may  be  received  in  evidence  where  the  oi]glnal  is  lost. 

Evidence  relating  to  difibrent  points  of  fact  may  be  given  to  the  jnry  en  masae  • 

The  provision,  in  the  Act  of  Congress  of  April  7,  1798,  for  the  relief  of  the  Refugees, '^that  no 
claim  under  this  law,  shall  be  assignable,  until  after  report  made  to  Congress,  as  aforesaid,  and  until 
tbe  said  lands  be  granted  to  the  persons  entitled  to  the  benefit  of  this  act,"  does  not  prejudice  a  coo- 
vtyance  made  before  a  patent  is  granted. 

Tbe  act  of  Congress  of  Feb.  18,  180 1,  operated  per  Se  as  a  grant  to  the  Refugees. 

Tbe  act  of  1795,  establishing  a  recorder's  office,  intended  to  enforce  the  recording  of  deeds  execated 
within  tlie  territory  under  the  penalty  of  being  adjudged  void  agauist  a  subsequent  purchaser  without 
notice. 

A  deed,  if  properly  executed  is  good  between  the  parties,  though  not  recorded. 
Where  a  grantor,  having  an  equitable  interest,  conveys  wiih  general  warranty,  and  a  patent  for  iIm 
same  land  is  afterwards  granted  to  him,  the  patent  enures  to  the  benefit  of  his  grantee  and  the  grantor 
and  tiiose  claiming  under  him  are  estopped  to  claim  the  land. 

This  case  was  adjourned  for  decision  here  by  the  Supreme  Court  of  •  Franklin 

county.     It  was  a  motion  for  a  new  trial,  made  by  the  plaintiff^  in  an  action  of 

ejectment,  where  a  verdict  had  been  taken  without  argument,  for  the  purpose 

of  considering  and  deciding  various  points  of  evidence  arising  in  the  cause* 

The  motion  was  argued  at  bar,  by 

Hammond  and  Wilcox^  for  the  plaintiff.  Baldwin  and  Eudngy  for  the  defendant. 

Judge  Bvrnxtt's  opinion. 

The  application  for  a  new  trial  in  this  case,  has  been  argued  with  great  ability 
by  the  counsel  on  both  sides.  The  view  they  have  taken  of  the  question,  nat- 
urally leads  to  an  examination  of  the  following  prv^positions. 

1st.  Did  the  court  err  in  admitting  the  defendant's  testimony,  in  the  form  in 
which  it  was  olSered  and  received  ? 

2d.  Was  the  testimony  submitted  to  the  jury,  sufficient  to  prove  the  legal  exe- 
cution of  the  deed  for  the  premises  in  question,  by  John  Allen  to  his  sou 
George  ? 

3d.  If  the  execution  df  the  deed  be  proved,  did  it  pass  the  legal  estate  in  the 
premises,  to  the  grantee  ? 

1st.  The  testimony  objected  to,  and  admitted  by  the  court,  consisted  of  a 
copy  of  a  deed  from  John  Allen,  to  G.  W.  Allen,  found  on  the  notarial  book  of 
R.  C.  Shannon,  dated  in  October,  1801,  attested  by  two  witnesses,  acknowledged 
before  the  said  Shannon,  as  a  justice  of  the  peace,  and  purporting  to  convey  all 
the  right  and  title  of  the  grantor,  in  the  preiyiises  in  question:  also,  a  deed  of 
mortgage  from  G.  W.  Alien,  to  Langdon,  under  whom  the  defendant  claims, 
for  the  same  premises.  Also,  sundry  depositions  going  to  show,  among  other 
things,  that  at  the  time  the  copy  of  the  deed  bears  date,  Shannon  was  a  notary 
and  a  justice  of  the  peace,  in  the  state  of  New-Hampshire,  where  the  transac- 
tion took  place:  that  the  entry  on  his  notarial  book,  is  in  his  own  hand  writing: 
that  he  was  a  man  of  good  character,  and  that  he  died  a  short  time  previous  to 
the  commencement  of  the  present  suit.  That  the  persons  whose  names  are 
found  on  the  notarial  copy,  as  subscribing  witnesses,  were  living  in  the  neigh- 
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borhood,  at  the  date  of  the  deed:  were  men  of  good  character^  and  were  both 
dead  before  this  suit  was  commenced:  that  J.  Allen,  the  grantor,  had  declared 
that  he  had  executed  such  a  deed  to  his  son:  that  G.  W,  Allen,  and  some  of 
of  his  co-heirs,  had  made  similar  declarations,  as  to  the  deed:  that  about  the 
time  the  deed  appears  to  have  been  executed,  to  G.  W.  Allen,  John  Allen  was 
at  Portsmouth,  endeavoring  to  obtain  credit  for  his  son,  G.  W.  Allen,  and  spoke 
ot  pledging  his  Ohio  lands  for  that  purpose.  That  R.  C.  Sheuanon  resided,  and 
kept  his  office  at  Portsmouth:  that  afterwards,  in  September,  1805,  George  W. 
Allen,  mortgaged  the  same  lands  to  Langdon,  and  acknowledged  the  deed  before 
the  same  R.  C.  Shannon,  at  Portsmouth,  which  original  mortgage  was  produced, 
duly  authenticated,  but  at  the  time  of  its  date,  John  Allen  was  deceased. 

The  first  objection  taken  to  this  evidence,  by  the  defendant's  counsel,  is,  that 
it  was  offered  and  admitted  in  mass,  when  it  ought  to  have  been  dissected,  and 
each  part  offered  separately,  to  support  the  particular  point  to  which  it  might 
apply,  in  the  following  order:  1st,  to  prove  the  existence:  2d,  the  execution:  8d, 
the  loss:  and  4th,  the  contents  of  the  deed* 

Although  this  is  the  natural  order,  in  which  the  parts  of  the  general  proposi- 
tion arise,  and  are  usually  established,  yet  I  have  never  seen  a  rule  which  re- 
quired such  a  careful  separation  of  the  evidence,  as  is  here  contended  for.  In 
many  instances,  it  would  be  impossible  to  observe  such  a  rule.  Evidence  rela- 
ting to  two  or  more  points,  may  be  so  blended  in  the  same  transaction,  as  to  ren- 
der a  separation  impossible;  nor  do  I  discover  any  inconvenience  that  could 
arise  from  the  submission  of  the  whole  evidence  at  once.  Such  a  course  does 
not  interfere  with  the  rule  of  evidence,  that  the  points  must  all  be  made  out  or 
sustained  in  their  natural  order,  because,  when  the  evidence  is  spread  before 
the  jury,  their  attention  may  be  directed  to  the  different  points,  in  succession, 
for  the  purpose  of  ascertaining  whether  they  are  all  sustained  or  not;  and  if  not, 
the  defendant  will  be  entitled  to  the  same  benefit,  as  if  the  testimony  had  been 
offered  by  parcels,  and  there  had  been  a  failure  in  supporting  one  or  more  of  the 
points.  It  is  not  pretended  that  the  jury  were  misdirected,  or  that  they  were  not 
informed  that  it  was  necessary  for  the  defendant  to  prove  the  existence,  the  ex- 
ecution,  and  the  loss  of  the  deed,  to  their  satisfaction,  before  he  could  prove  its 
contents.  The  fact  is,  that  the  case  was  put  to  the  jury,  on  that  ground,  and 
they  must  have  found  the  evidence  sufficient  to  sustain  all  the  points. 

The  next  inquiry  under  this  branch  of  the  case,  is,  was  the  testimony,  or  any 
part  of  it,  improperly  admitted,  for  the  purpose  for  which  it  was  offered.  And 
here  it  may  be  premised,  that  the  deed,  in  question,  did  not  belong  to  Langdon, 
the  mortgagee,  or  to  the  defendant  who  claims  under  him.  It  was  of  right  re- 
tained by  Allen,  and  has  been  under  his  control,  and  subject  to  his  disposal.  It 
was  his  duty  to  have  it  recorded  in  the  proper  office,  and  the  omission  to  do  so, 
is  not  chargeable  to  the  defendant.  It  may  be  the  result  of  a. determination  to 
suppress  the  deed,  for  the  purpose  of  defeating  the  mortgage,  and  of  saving  the 
property  for  the  benefit  of  the  Allen  family.  It  is  also  a  circumstance  worthy 
of  notice,  that  the  claim  now  set  up  by  Allen's  heirs,  has  been  suffered  to  sleep 
more  than  twenty  years,  and  until  the  officer  before  whom  the  acknowledgment 
appears,  to  have  been  taken,  and  by  whom  the  entry  was  made  on  the  notarial 
book,  and  the  subscribing  witnesses  to  the  deed,  are  all  dead.  The  defendant 
is,  therefore,  reduced  to  the  necessity  of  proving  his  case  in  the  best  manner  he 
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can,  and  may  avail  himself  of  any  advantage,  to  which  the  rules  of  eYidcnoe 
founded  on  general  necessity,  entitle  him. 

The  parts  of  the  testimony  objected  to  by  the  plaintiff  are,  Ist.  The  deelara. 
dons  of  John  Allen.  Snd.  The  declarations  of  6.  W^  Allen  and  his  co-heiis: 
and  3d.  The  copy  of  the  deed  on  the  notarial  book. 

Pirst — ^As  to  the  parol  declarations  of  John  Allen.     I  am  aware  that  parol 
eyidence  is  not  sufficient  to  create  a  title  to  real  estate,  or  to  transfer  a  title;  but 
it  Lb  sometimes  proper  and  necessary  to  strengthen,  or  explain  transacticms,  from 
which,  either  the  existence,  or  the  transfer  of  title  may  be  inferred,  and  for  that 
purpose  it  was  offered  in  the  present  case.     The  depositions  disclose  a  yariety 
of  facts,  which  it  is  not  necessary  to  recapitulate,  but  which,  taken  in  connec- 
tion, were  felied  upon  by  the  defendant,  as  evidence  of  the  execution  of  a  deed 
for  the  land  in  question,  by  John  Allen,  to  G.  W.  Allen.     It  was  to  strengthen 
this  evidence,  that  proof  was  offered  of  the  declarations  of  John  Allen,  that  he 
did  execute  the  deed,  at  the  time,  for  the  purpose,  and  in  the  manner  alleged. 
These  parol  declarations  of  Allen,  ai:^  not  considered  as  having  affected  his  title 
in  any  way — ^they  were  not  offered  for  that  purpose,  but  to  confirm  and  give 
greater  certainty  to  the  facts,  from  which  the  actual  execution  and  delivery  of 
the  deed  was  inferred.     In  WatsofCs  lesseCy  v.  Crista  (11  Jdhn.  437)  which  was 
cited  to  show  that  this  evidence  was  improperly  admitted,  the  plaintiff  had  made 
out  a  perfect  title,  under  John  Richardson.     The  defendant  produced  a  deed 
from  William  Richardson,  to  himself,  and  then  offered  to  prove  that  John  Rich- 
ardson had  told  his  mother,  that  he  had  conveyed  the  premises  to  his  father, 
"William  Richardson,  which  was  overruled,  because  there  was  no  evidence  of 
the  existence  of  a  deed,  nor  was  there  any  thing  from  which  it  could  be  inferred. 
Now  from  the  reason  given,  this  case  may  be  considered  an  exception  to  a  gen* 
eral  rule;  for  as  the  declarations  were  rejected,  because  there  was  no  evidence 
tending  to  show  the  execution  of  a  deed,  it  seems  to  follow,  that  where  there  is 
such  evidence,  the  declarations  are  to  be  admitted.     In  the  case  of  WkUe^s  les* 
see,  V.  Carrfy  (16  John.  304)  the  declarations  of  the  defendant  were  liable  to  the 
same  objection.     It  was  not  pretended  that  she  had  conveyed  her  estate  in  the 
premises — ^thcre  was  no  evidence  to  that  effect.     The  declarations  she  had 
made,  could  not  be  considered  as  amounting  to  any  thing  more  than  an  expres- 
sion of  her  own  opinion,  as  to  the  legal  operation  of  the  deed  under  which  she 
held.     But  the  court  put  the  case  entirely  on  the  ground  of  the  statute  to  pre* 
vent  frauds  and  perjuries,  and  rejected  the  evidence,  because  it  was  in  defiance 
of  thai  statute,  so  that  the  ground  of  the  decision,  has  no  bearing  on  the  case  in 
hand,  because  the  deed  in  question,  and  the  declarations  in  relation  to  it,  were 
alleged  to  have  been  made  in  1801,  and  the  statute  against  frauds  and  perjuries, 
was  enacted  for  the  first  time,  in  the  state  of  Ohio,  in  1810.     In  the  case  of 
Jackson,  t.  Bard,  (4  John.  Rep.  230)  cited  by  defendant,  it  was  ruled  that  the 
declarations  of  a  person,  while  in  possession,  as  to  his  title,  are  good  evidence 
against  himself,  and  all  persons  claiming  title  under  him. 

In  Young^s  lessee,  v.  Vradenbergh,  (1  John*  Rep.  159)  it  was  decided  that  the 
declarations  of  one,  who  had  given  a  deed  with  warranty,  though  not  admissible 
to  sustain  a  title  derived  from  such  deed,  might  be  given  in  evidence,  to  ^how  in 
what  character,  or  with  what  intent,  such  person  entered  and  held  possession. 

In  Waring,  v.  Warren,  (1  John.  R^.  340)  the  court  decided  HmX  the  decia* 
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rati<Mis  of  a  tenant,  were  never  received  in  evidence,  to  support  his  title,  though 
they  might  be  received  against  it. 

In  FearUy  o.  Taylor,  (3  Bib^.  363)  it  was  alleged,  that  the  deed  from  the  pa- 
tentee to  the  appellants,  had  been  lodged  in  the  Clerk's  office,  to  be  recorded, 
and  that  it  had  been  burnt  with  other  papers  in  the  office.  The  facts  being  sworn 
to,  the  court  admitted  the  acknowledgment  of  the  grantor,  as  evidence  of  the 
execution  of  the  deed.  The  cases  cited  from  4  Binneyj  relate  to  the  efiect  of 
the  recital  in  the  deed  of  mortgage,  from  G.  W.  Allen,  and  sufficiently  show 
that  his  heirs,  so  far  as  they  claim  under  the  title  of  their  father,  as  one  of  the 
heirs  of  John  Allen,  are  estopped  by  the  recital,  but  I  do  not  see  that  they  have 
any  bearing  on  the  title  of  the  lessor  of  the  plaintiff,  who  claims  as  a  co-heir  with 
G.  W.  Allen,  cuid  cannot  be  afiected  by  his  admissions.  But  I  shall'not  pursue 
the  authorities  cited  to  this  point  any  further.  It  appears  to  me,  that  these  de- 
clarations of  John  Allen,  were  a  part  of  the  res  gestcB — that  they  are  connected 
with  the  transactions  which  led  to  the  execution  of  the  deed,  and  which  are 
relied  on,  in  part,  as  evidence  of  its  existence. 

I  am  inclined  to  consider  the  evidence  of  the  declarations  of  G.  W.  Allen, 
and  of  the  other  co-heirs,  as  improperly  received  to  prove  the  existence  of  the 
deed;  but  admitting  it  to  be  so,  there  was  sufficient  proof  without  it,  and  we  do 
not  grant  new  trials  because  improper  testimony  has  been  admitted,  when  it  was 
merely  cumulative,  and  when  the  jury  must  have  found  the  fact,  as  they  have 
done,  without  it.  The  object  of  new  trials,  is  substantial  justice,  and  if  that  has 
been  obtained,  it  is  not  common  to  set  aside  verdicts  on  objections  stricti  juris. 

The  copy  of  the  deed,  on  the  notarial  book  of  Shannon,  would  not  be  legal 
evidence,  by  itself.  The  notary  had  no  authority  to  record  the  deed,  neither 
could  a  copy  from  his  book,  or  the  book  itself,  be  received  in  evidence  of  its  ex- 
istence, or  its  contents,  unaccompanied  with  other  proof;  but  af\er  a  sufficient 
foimdation  had  been  laid,  from  which  to  infer  its  existence,  the  copy  on  the  no- 
tarial book,  accompanied  by  such  facts  as  were  proved  in  connection  with  it, 
ntight  be  admitted  as  auxiliary  evidence. 

The  doctrine  laid  down  in  1  Starkie  on  Evidence^  46,  47,  which  was  cited  by 
the  plaintiff,  does  not  sustain  his  objection.  That  writer  gives  it  as  a  general 
rule,  that  mere  oral  assertions,  or  a  written  entry,  by  an  individual,  that  a  par- 
ticular fact  is  true,  cannot  be  received  in  evidence :  but  he  cites  a  number  of 
cases,  where  entries  possess  an  intrinsic  credit,  and  are  admissible  in  evidence; 
as  for  example,  where  the  entry  is  in  itself  a  fact,  and  is  part  of  the  res  gesUsy 
the  objection  ceases.  He  confines  the  objection  to  entries,  having  no  tendency 
to  illustrate  the  question,  except  as  mere  abstract  statements,  detached  from  any 
particular  fact  in  dispute,  and  depending  for  their  effect,  entirely  on  the  credit 
of  the  person  who  makes  them.  But  he  lays  it  down,  expressly,  that  if  any  im- 
portance  can  be  attached  to  an  entry,  as  a  circumstance  which  is  part  of  the 
transaction  itself,  deriving  credit  from  other  circumstances,  independent  of  the 
writer,  it  is  admissible.  This  was  the  fact,  in  the  case  before  us.  The  notarial 
entry  was  not  offered  as  a  mere  abstract  statement,  or  fact,  depending  for  its 
credit  on  the  character  of  Shannon,  but  as  a  circumstance  having  an  intrinsic 
relation  to  other  facts  and  circumstances  cotemporaneous,  pointing  to  the  exe<^ 
cution  of  the  deed,  and  relied  on  by  the  defendant,  as  making  out  a  case  from 
which  the  actual  execution  of  it  might  be  ascertained.     It  was  one  of  several 
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facts  in  the  transaction,  which  the  deiendant  was  attemptiDg  to  prove.  The  aa- 
knowledgmeot  of  the  deed  was  necessary  to  its  completion.  It  was  proper  to 
acknowledge  it  before  Shannon,  as  a  justice  of  the  peace,  and  he  being  a  notary 
at  the  time,  it  was  natural,  though  not  necessary,  to  record  it  among  his  nota- 
rial proceedings.  These  circumstances,  with  many  others  stated  in  the  deposl. 
tions,  form  the  transaction,  which  the  defendant  was  attempting  to  establish. 

The  authorities  cited  to  this  point  are  numerous,  and  seem  to  ccmfirm  the  in- 
ference I  have  drawn,  from  the  doctrine  laid  down  by  Starkie.  I  will  refer  to 
one  of  them  only.  Warren^  v.  Greenville  (2  Sira.  1120,  where.it  was  held 
that  an  entry  on  an  attorney's  debt  book,  after  his  death,  was  admitted  as  a  cir- 
cumstance,  material  to  show  a  surrender,  there  being  no  reason  to  believe  it  was 
made  for  the  purpose  of  evidence;  and  it  will  be  found,  on  examination,  that 
the  reasons  given  by  the  court,  apply  with  much  force  to  the  case  in  hand. 

2d.  The  second  general  proposition,  is:  was  the  evidence  sufficient  to  prove 
the  legal  execution  of  the  deed,  by  the  elder  Allen  ?  It  will  be  recollected  here, 
that  the  fact  of  the  execution  has  been  found  by  the  jury,  on  evidence,  which  in  the 
opinion  of  the  court,  justified  that  finding.  Our  present  enquiry  therefore,  is, 
whether  the  manner  of  the  execution  was  legal,  and  whether  the  matter  in  the 
deed  was  sufficient  to  pass  the  title,  on  the  supposition,  that  the  grantor  had 
power  to  make  it  7  This  leads  us  to  examine  the  law  of  the  North-Westem  Ter- 
ritory, relating  to  the  sale  and  conveyance  of  real  estate,  by  which  it  will  ap* 
pear,  that  there  has  never  been  a  time,  either  before,  or  since  the  establishment 
of  the  state  government,  when  we  had  not  a  law  of  some  kind,  prescribing  the 
mode  of  such  sales  and  conveyances. 

The  ordinance  of  Congress,  of  July,  1787,  for  the  government  of  the  North- 
Westem  Territory,  was  the  first  legal  enactment,  touching  the  right  of  property  > 
in  the  territory,  after  it  had  been  ceded  by  the  commonwealth  of  Virginia.  It 
authorized  real  estate  to  be  conveyed  by  lease  and  release,  or  bargain  and  sale^ 
signed,  sealed,  and  delivered,  and  altcstcd  by  two  witnesses.  It  also  required 
the  deed  to  be  acknowledged,  or  proved  and  recorded  within  one  year  after 
proper  magistrates,  courts  and  registers,  should  be  appointed  for  that  purpose. 
And  it  was  declared  to  be  the  law  of  the  territory,  till  altered  by  the  Governor 
and  Judges,  who  were  vested  with  legislative  powers. 

The  provision  relating  to  the  acknowledgment,  proof,  and  recording  of  deeds, 
evidently  required  further  legislation;  accordingly,  we  find,  that  in  June,  1795, 
the  Governor  and  Judges  adopted  a  law  from  the  Pennsylvania  code,  establish- 
ing a  Recorder's  office.  The  8th  section  of  that  law,  re-enacts  so  much  of  the 
ordinance  on  this  subject,  as  was  suspended  by  the  proviso.  It  is  silent,  as  to 
the  signing,  sealing,  delivery,  and  number  of  witnesses.  It  requires  the  ac- 
knowledgement, or  proof,  to  be  made  before  a  judge  of  the  General  Court,  or  of 
the  Court  of  Common  Pleas,  and  the  deed  to  be  recorded  in  twelve  months,  and 
if  not  so  recorded,  it  renders  the  deed  void  against  any  subsequent  purchaser, 
for  valuable  consideration,  who  shall  have  his  deed  first  recorded.  The  law  of 
1798,  made  no  alteration  iii  the  former  laws,  except  that  of  extending  the  power 
of  taking  acknowledgments,  to  justices  of  the  peace.  Neither  of  these  enact- 
ments contained  any  provision  expressly  relating  to  deeds  executed  out  of  the 
territory. 

In  180t,  it.  was  represented  to  the  General  Assembly  of  the  territory,  by  the 
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Governor  of  the  State  of  Connecticut^  that  many  deeds  and  conveyances  of 
land,  lying  within  the  territory,  had  been  executed  in  that  state,  undet  an  im- 
pression  that  their  jurisdiction  extended  over  the  district  commonly  called  the 
Connecticut  Reserve.  On  this  application  a  law  was  passed  in  January,  1802, 
declaring  in  substance,  that  all  deeds  and  conveyances  of  land  lying  within  the 
territory,  which  had  been  executed  in  any  other  state,  or  territory,  and  ac- 
knowledged, or  proved  according  to  the  laws  and  usages  of  such  state,  or  ter- 
ritory, ''should  be  effectual  and  valid  in  law,  to  all  intents  and  purposes,  as 
though  the  same  acknowledgements  had  been  taken,  or  proof  of  execution 
made,  within  this  territory,  and  in  pursuance  to  the  acts  and  laws  thereof,  and 
such  deeds  so  acknowledged,  or  proved  as  aforesaid  may  be  admitted  to  be  re- 
corded," &c.  The  section  contains  a  proviso,  "that  such  deeds  and  conveyan- 
ces, so  executed,  acknowledged  or  proven,  be  recorded  within  two  years  after 
the  passage  of  this  act."  It  also  contains  a  provision  in  favor  of  such  deeds, 
within  the  purview  of  the  act,  as  had  been  recorded  prior  to  that  time. 

The  deed  in  question  purports  to  have  been  executed  in  the  state  of  New- 
Hampshire,  in  October,  1601,  Having  the  signature  and  seal  of  the  grantor,  the 
attestation  of  two  witnesses,  and  an  acknowledgment  before  a  justice  of  the  peace, 
which  was  in  strict  conformity  with  the  laws  and  usages  of  that  state,  as  well 
as  with  the  ordinance  and  laws  of  the  territory.  But  it  is  contended  that  in  as 
much  as  it  was  not  recorded  in  the  county  where  the  land  was  situate,  within 
two  years,  it  is  void  under  the  proviso  above  stated.  This  inference  cannot  be 
correct,  for  neither  the  act  of  1802,  nor  the  one  to  which  it  is  a  supplement, 
contains  any  other  penalty,  for  an  omission  to  record  a  deed,  than  that  it  should 
be  void,  as  to  subsequent  purchasers,  in  certain  cases.  Such  an  omission  does 
not  affect  the  deed  as  between  the  parties  themselves.  If  it  has  been  executed 
and  acknowledged,  or  proved,  in  the  mode  prescribed,  it  is  valid  and  obligatory 
on  the  grantor,  whether  recorded  or  not.  If  it  had  not  been  recorded  within 
the  time  prescribed,  the  title  of  the  grantor  might  be  defeated,  by  a  subsequent 
bona  Jide  purchaser,  for  valuable  consideration,  but  not  by  the  grantor  or  his 
heirs. 

The  evident  intention  of  the  proviso,  was  to  give  an  extended  time  for  record- 
ing deeds,  made  out  of  the  territory,  and  to  save  those  which  had  been  executed 
a  year  or  more,  without  being  recorded,  from  the  legal  consequences  of  such  an 
omission;  but  there  is  nothing  in  the  proviso  from  which  it  can  be  inferred,  that 
the  legislature  intended  to  make  the  omission  more  penal,  in  this  case,  than  in 
others.  The  law  of  1795  required  all  deeds  to  be  recorded  in  one  year.  The 
law  of  1802,  required  deeds  executed  within  the  territory,  to  be  recorded  in  six 
months,  whilst  it  gave  two  years  in  favor  of  those  that  had  been  executed  out  of 
the  territory;  but  it  did  not,  in  either  case,  change  the  consequences  of  hn 
omission  to  record,  within  the  stipulated  time. 

The  proviso  has  no  relation  to  the  validity  of  the  deed,  as  between  the  par- 
ties. It  relates,  altogether,  to  the  acknowledgment,  and  it  enables  the  grantee, 
by  obtaining  the  acknowledgment,  to  make  the  deed  effectual,  as  well  against 
subsequent  purchasers,  as  against  the  grantor. 

The  conclusion  therefore  is,  that  this  deed,  having  been  executed,  and  ac- 
knowledged in  New  Hampshire,  according  to  the  laws  of  that  state,  is  valid, 
under  the  act  of  1802,  and  that  the  omission  to  record  it,  does  not  affect  its  va- 
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lidity,  09  to  the  grantor,  or  his  heirs.  Another  objection  to  the  deed  is,  that  li 
does  not  profess  to  convey  the  title  of  the  land,  and  that  it  can  be  considered 
only  as  a  contract  to  convey.  The  deed  itself  furnishes  a  sufficient  answer  to 
the  objection.  It  describes  the  property,  represents  truly  the  situation  of  it  as  to 
the  title  of  the  grantor,  and  then  grants,  bargains  and  sells  to  the  grantee,  his  heirs 
and  assigns  forever,  all  the  right  and  title,  which  the  grantor  then  had,  or  might 
thercafler  have  in  the  premises;  and  contains  the  usual  covenants  of  general 
warranty.  It  was  the  opinion  of  the  court,  at  the  trial,  that  this  was  an  executed 
and  not  an  executory  contract,  and  that  it  conveyed  the  whole  right  of  the  gran- 
tor, and  I  have  not  discovered  any  thing  in  the  argument,  on  this  motion  to  show 
that  opinion  erroneous. 

The  objection  seems  to  be  predicated  chiefly  on  the  fact,  that  the  deed  ap- 
pears on  its  face,  to  have  been  executed  before  the  issuing  of  the  patent.  If 
it  should  be  admitted,  that  a  patent  was  necessary  to  vest  such  a  title  as  could 
be  conveyed  by  deed,  and  that  for  the  want  of  a  patent,  the  fee  did  not  pass  at 
the  time  the  deed  was  delivered,  still  the  objection  would  not  be  tenable.  Within 
a  few  months  after  the  execution  of  this  deed,  a  patent  issued  to  the  grantor, 
the  legal  effect  of  which,  was  to  perfect  the  title  of  G.  W.  Allen,  the  grantee. 
By  the  uniform  course  of  decision,  both  English  and  American,  the  grantor 
was  estopped  by  his  deed,  from  setting  up  a  title  under  the  patent,  neither  could 
his  heirs,  nor  any  person  claiming  under  him,  question  the  title  of  the  grantee, 
on  the  ground,  that  the  patent  was  subsequent  in  date  to  the  deed.  If  the  heirs 
were  at  liberty  to  recover  the  land,  because  the  deed  from  their  ancestor  pre- 
ceded his  patent,  they  would  become  liable,  in  consequence  of  such  recovery, 
to  an  action  on  the  covenants  in  the  deed,  and  it  is  to  prevent  this  circuity  of 
action,  that  they  are  rebutted  by  the  deed  and  warranty  of  their  ancestor. 

In  the  case  oTBond^s  Lessee  v.  Swearengin  (1  Ohio  Rep.  402)  this  court  pre- 
vented the  heirs  of  Massie,  to  whom  a  patent  had  issued,  after  the  death  of  their 
ancestor,  but  founded  on  his  equitable  title,  from  questioning  the  title  of  one,  to 
whom  the  ancestor  had  conveyed  in  his  life,  by  deed  with  general  warranty,  on 
the  principle  that  they  took  by  descent,  and  were  in  the  same  situation,  as  if  the 
patent  had  issued  to  their  ancestor,  in  his  life. 

This  doctrine  of  estoppel  and  rebutter,  is  too  well  settled  to  be  qnestioned, 
nor  has  the  learning  and  research  of  the  plaintiff's  counsel  been  able  to  con- 
vince me,  that  it  is  not  strictly  applicable  to  the  deed  in  question. 

Third.  The  last  general  proposition,  is,  whether  the  deed,  admitting  that  its 
execution  has  been  sufiiciently  proved,  has  passed  a  legal  title  to  the  grantee. 

The  origin  of  Allen's  claim  to  the  land  in  question,  is  found  in  the  resolutions 
of  .Congress,  of  April  23d,  1783,  and  13th  April,  1785,  for  remunerating  the 
refugees  from  Canada  and  Nova  Scotia,  by  grants  of  land. 

In  conformity  with  those  resolutions, Congress  passed  an  act  on  the  7th  April, 
1798,  designatmg  the  persons  who  should  be  entitled  to  remuneration,  and  pro- 
viding  for  ascertaining  the  quantity  of  land,  to  which  each  individual  was  en- 
titled,  to  be  reported  to  Congress.  The  act  contains  a  proviso  in  these  words, 
"  that  no  claim  under  this  law  shall  be  assignable,  until  after  the  report  made 
to  Congress,  as  aforesaid,  and  until  the  said  lands  be  granted  to  the  persons  en- 
titled to  the  benefit  of  this  act." 
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On  the  Idth  February,  1801,  Congress  passed  an  aoC  regulating  the  grants 
of  land  appropriated  for  the  refugees  from  Canada  and  Nova  Scotia.  The  first 
section  of  Uiis  act,  directs  the  surveyor  general  to  cause  certain  fractional  town- 
shipffy  which  are  particularly  described,  to  be  subdivided,  and  declares  that  they 
are  set  apart  and  reserved  for  the  purpose  of  satisfying  the  claim  above  referred 
to.  The  second  secticm  directs  the  manner  in  which  the  locations  shall  be  made 
and  provides  for  granting  the  patents.  The  third  section  fixes  the  quantity  of 
land  to  which  each  person  shall  be  entitled,  and  declares,  that  John  Allen  shall 
be  entitled  to  twenty-two  hundred  and  forty  acres.  The  deed  to  G.  W.  Allen, 
it  will  be  recollected,  was  made  in  October,  1801,  and  the  patent  to  John  Allen, 
issued  in  April,  1802.  On  this  statement  it  is  contended  that  the  proviso  in  the 
act  of  1793,  prohibited  the  deed  under  which  the  defendant  claims,  and  rendered 
it  inoperative. 

In  giving  a  construction  to  a  prohibitory  statute,  it  is  always  safe  to  look  at 
the  mischief  against  which  it  was  intended  to  guard.  Congress  had  seen  the 
sacrifices  made  by  the  officers  and  soldiers  of  the  revolution,  in  disposing  of 
their  land  warrants,  before  an  appropriation  was  made  to  satisfy  them,  and 
while  their  value  was  wholly  unknown.  When  the  act  of  1793,  was  passed, 
the  lefugee  claims  were  in  a  similar  but  more  uncertain  state.  It  was  not  known 
what  quantity  of  land  they  would  receive;  when  they  would  receive  it;  where  it 
would  be  situated,  or  what  might  be  its  value.  In  this  state  of  things,  the  proviso 
was  a  prudent  restraint,  intended  to  operate  until  the  uncertainty  should  be  re- 
moved. The  words  of  the  proviso  are,  "  that  no  claim  under  the  law,  shall  be 
assignable,  until  after  report  made,  and  until  the  lands  be  granted." 

The  claim  given  by  that  law,  was  indefinite  and  uncertain  as  to  the  persona 
who  might  be  entitled  to  it,  as  well  as  to  the  quantity,  quality,  situation,  and 
value  of  the  land;  and  while  the  claim  rested  on  that  law,  Allen  did  not  attempt 
to  dispose  of  it.  But  afterwards  the  report  required  by  the  proviso,  was  made 
to  Congress,  and  the  law  of  1801  was  passed,  which  ascertained  who  were 
entitled  to  land;  what  number  of  acres  each  individual  should  receive  and  in  what 
particular  townships  it  was  located.  That  act  also  set  apart  the  land  and  directed 
the  issuing  of  the  patents.  When  the  law  of  17 98  passed,  the  claim  of  no  Individ, 
fjal  had  been  recognized.  No  person  had  any  right  but  that  of  petitioning  for  a 
gratuity,  and  the  proviso  operated  on  claims  of  that  character;  but  before  the 
date  of  Allen's  deed,  the  claim  had  been  reduced  to  a  right  of  ascertained  value^ 
the  object  of  the  proviso  had  been  accomplished,  and  the  land  might  be  consid- 
ered as  having  been  granted  within  the  meaning  of  the  act  of  1798,  so  far  at 
least,  as  to  remove  the  restriction  in  the  proviso. 

For  certain  purposes  the  law  considers  that  as  done,  which  ought  to  be  done. 
A  grant,  and  a  patent,  which  is  the  evidence  of  a  grant,  are  not  the  same 
thing,  though  both  may  be  necessary  to  form  a  perfect  title.  A  patent  is  not 
always  necessary  to  perfect  a  grant.  Government  may  dispose  of  their  prop- 
erty, and  pass  the  fee  by  statute,  and  although  a  patent  was  directed  in  this 
case.  Congress  had  done  the  last  act,  on  their  part,  to  perfect  the  title.  No 
further  legislation  was  necessary  for  that  purpose.  It  is  true,  that  an  individual 
cannot  grant  real  estate,  or  pass  a  title  without  the  formalities  of  a  deed. — 
The  cases,  however,  are  not  analagous,  nor  docs  it  follow  as  a  consequence » 
that  government  has  not  made  a  grant,  because  they  have  directed  a  paAnt 
which  has  not  issued.     I  am  aware,  that^at  the  date  of  Allen's  deed,  1^  lot 
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which  was  to  regulate  the  location,  and  assign  to  each  his  land  in  Beveralty, 
had  not  been  drawn;  but  this  could  not  prevent  the  statu  tc  from  operating  as  a 
grant*  The  lottery,  and  the  right  of  choice  that  ensued,  was  in  the  nature  of 
a  partition,  prescribed  by  Congress,  to  be  made  after  the  passage  of  the  act, 
and  could  not  diminish  or  increase  the  interest  granted  by  the  act.  Should  it 
be  admitted,  that  the  townships  reserved,  contained  more  land  than  had  been 
granted  to  these  refugees,  still  the  nature  of  the  grant  is  not  charged,  as  the  title 
to  the  residue  remained  in  government,  and  continued  to  be  theirs,  afler  the 
grantees  had  made  their  selections  in  pursuance  of  the  statute,  and  had  obtained 
their  lands  in  severalty.  The  amount  of  these  objections  is,  that  government 
had  not  granted  all  the  land  contained  in  the  appropriated  townships,  and  that 
the  grantees  had  not  ascertained  the  metes  and  bounds  of  their  several  tracts. 
But  it  ia  no  objection  to  a  conveyance,  that  the  premises  are  held  in  common 
with  government,  or  with  individuals,  the  whole  interest  of  the  grantor  being 
conveyed. 

If  it  had  been  the  intention  of  Congress,  to  require  more  to  be  done,  than  was 
effected  by  the  act  of  1801,  before  the  aacignmont  could  be  legally  made,  they 
would  most  probably,  have  used  the  term  patent,  instead  of  grant,  in  the  proviso 
which  creates  the  restriction. 

Another  view  that  may  be  taken  of  this  question,  is,  that  the  prohibition 
operated  on  the  property,  and  not  on  the  person,  and  may  be  assimilated  to 
conmion  law  provisions  of  the  same  character:  as  for  example,  by  the  common 
law,  a  chose  in  action  cannot  be  assigned,  yet  such  an  assignment,  so  far  from 
being  attended  with  a  forfeiture,  is  protected  in  equity,  and  in  some  cases,  at 
common  law.  The  act  afRxes  no  disability  to  the  person,  nor  does  it  provide 
any  penalty,  or  forfeiture,  in  case  of  an  assignment.  The  words  of  the  proviso, 
are,  "no  claim  under  this  act,  shall  be  assignable,  until,"  &c.  The  restriction, 
therefore,  is  on  the  claim,  or  the  thing  claimed,  and  cannot  be  viewed  in  the 
light  of  a  disability,  attaching  to  the  person,  as  infancy,  coverture,  or  the  like, 
nor  does  this  conveyance  stand  on  the  ground  of  an  act  prohibited  as  being 
against  public  policy  or  good  morals.  There  is  not  any  thing  in  the  transac 
tion  itself,  or  in  its  consequences,  that  can  affect  either.  It  is  rather  like  a  res- 
triction  in  a  contract,  which  may  be  insisted  on,  or  abandoned  by  the  party  who 
has  imposed  it.  As  if  a  person'  covenants  to  sell  and  convey  a  tract  of  land, 
provided,  the  covenantee  does  not  assign  it.  If  the  covenantee  does  assign,  the 
Covenantor  may  refuse  to  convey;  but  if  he  does  not  insist  on  the  condition,  but 
conveys  the  land,  the  conveyance  will  be  good.  (2  Sarg,  RoU^  507.)  So  here 
if  the  conveyance  was  made,  before  the  restriction  was  removed,  government 
might  have  taken  advantage  of  it;  but  they  did  not  choose  to  do  so.  They 
waived  the  restriction,  by  perfecting  the  title,  and  have  left  the  common  law  to 
do  its  office,  as  between  the  patentee,  and  his  grantee. 

By  the  deed  to  G.  W.  Allen,  no  forfeiture  was  Incurred,  cmd  if  there  had 
been,  it  would  not  have  altered  the  case,  for  the  forfeiture  must  have  been  to 
the  government,  and  could  not  affect  their  right  to  convey,  or  impair  the  validity 
of  their  patent.  But  if  neither  of  these  grounds  be  tenable,  the  defendant  must 
be  protected  by  the  doctrine  of  estoppel.  The  lessor  of  the  plaintiff,  as  one  of 
thoheirs  j){  John  Allen,  is  bound  by  his  covenant  of  general  warranty,  in  the 
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deed  to  G*  W*  Allen,  under  whom  the  defendant  claims.    Privies  In  blood,  as 
the  heir,  are  bound  by  and  may  take  advantage  of  estoppel.      (Co.  LiL  863,) 

There  is  nothing,  I  apprehend,  in  the  form  or  the  matter  of  this  deed,  that 
can  prevent  the  operation  of  this  doctrine.  The  grantor  professes  to  convey 
all  his  right  and  title  to  a  specific  quantity  of  land,  and  covenants  that  he  will 
warrant  and  forever  defend  the  title.  Now  if  that  instrument  did  not  covey  a 
title,  either  in  consequence  of  the  restriction  in  the  proviso.  Or  otherwise,  the 
grantor  was  liable  on  Iiis  covenant,  and  so  must  be  his  heirs.  If  the  lessor  <^ 
the  plaintiff  then,  be  permitted  to  recover  in  this  action,  he  will,  in  consequence 
of  that  recovery,  be  liable  to  an  action  on  the  covenants  in  the  deed,  under 
which  the  defendant  holds;  and  so  a  circuity  of  action  must  be  produced; 
but  wherever  that  concequence  would  follow  a  recovery,  by  an  heir  against  the 
deed  and  covenant  of  his  ancestor,  the  heir  is  rebutted. 

Motion  overruled. 

Judge  Sherman's  opinion. 

The  questions  made  upon  the  motion  for  a  new  trial  in  this  case  are,  whether 
the  evidence  offered  of  the  existence,  execution  and  contents  of  the  alleged 
deed,  from  John  Allen  to  G.  V/.  Allen,  was  admissible,  and  if  so,  whether  the 
said  deed  was  duly  executed,  and  if  it  were,  whether  it  was  not  void  as  against 
a  statute  of  the  United  States. 

The  first  objection  taken  to  the  testimony,  is,  that  it  was  offered  and  received 
in  mass.  It  is,  unquestionably,  the  better  course,  where  a  deed  is  alleged  to  be 
lost,  or  destroyed,  to  give  evidence  in  the  first  place,  of  its  execution,  as  this 
comes  in  lieu  of  its  production,  when  in  possession  of  the  party:  and  regularly 
to  pursue  the  chain  of  testimony,  by  giving  secondary  proof  of  its  due  execu- 
tion, loss  and  contents.  But  these  facts  are  not  so  intimately  blended  together,  and 
have  such  a  mutual  relation  to,  and  dependence  upon  each  other,  that  it  is  diffi. 
cult,  and  many  times  impossible  to  separate  the  proof,  one  part  from  the  other. 

The  existence  of  a  deed  not  produced,  can  rarely  be  shown  without  some  evi- 
dence of  its  execution  and  contents :  and  it  is  sufficient  if  it  appear  by  direct 
proof,  or  fair  inference,  that  a  deed,  under  which  the  party  claims,  once  had  an 
existence,  was  duly  executed,  and  has  been  lost  or  destroyed,  to  let  in  proof  of 
its  contents.  It  is  not  to  be  expected  in  every  case,  nor  is  it  necessary,  that  di- 
rect testimony  should  be  given  to  establish  each  link  in  the  chain  of  proofs  pecu« 
liarly  applicable  to  it,  as  ^^s^ct  and  independent  fact.  When,  as  in  this  case, 
depositions  have  to  be  taken  m  a  distant  country,  it  is  usual  and  proper  that  the 
witness  should  state,  in  one  deposition,  his  knowledge  of  the  existence,  execution, 
loss  and  contents  of  the  deed.  Courts  have  presumed  the  existence  of  an  ancient 
deed,  from  the  fact  of  there  being  a  copy,  and  of  course  such  copy  must  have 
been  the  only  evidence  of  the  existence,  execution,  and  contents.  (PML  Ev* 
401 — 3.)  In  this  case  the  deed,  under  which  the  defendant  claimed,  was  exe- 
cuted (if  it  ever  existed)  in  1801,  in  New  Hampshire.  The  grantor,  grantee, 
witnesses,  and  justice  of  the  peace,  who  took  the  acknowledgment,  beii^  all  de- 
ceased, that  direct  proof  of  the  execution  of  the  deed,  which  in  ordinAy  cases 
might  be  required,  cannot,  in  this,  be  expected.  There  must  be  proof  of  the 
existence  and  execution  of  the  deed;  but  if  that  proof  is  blended  witB,  and    of 
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fered  at  the  fame  time,  and  in  connexioQ  with  eTidenee  of  the  conteotB  of  the 
•  ieedy  the  testimony  is  not  thereby  rendered  inadmissible. 

The  next  question  ia,  as  to  the  competency  of  the  dechuaticMi  of  John  Allen^ 
the  grantor,  to  prove  the  existence  and  execution  of  the  deed  to  G.  W*  Allen* 
The  plaintiff  claims  as  one  of  the  heirs  at  law  of  John  Allen,  and  insists  that  he 
died  seized  of  an  estate  of  inheritance,  in  the  piemises  in  controversy,  which  de« 
acended  to  her  and  her  co-heirs;  she,  therefore,  stands  in  the  same  situati<xi  as 
John  Allen  would,  had  he  brought  an  ejectment  during  his  life;  she  claims  under, 
as  well  as  through  him,  and  any  testimony  competent  against  him,  is  equally  so 
against  her.  That  the  declarations  of  John  Allen  would  have  been  good  against 
him,  to  show  the  existence  of  a  deed  alleged  to  be  lost,  is,  I  think,  clear,  both  upon 
principle  and  authority.  It  is  the  declaration  of  a  party,  made  directly  against 
his  own  interest,  and  the  truth  of  which  he  must  have  known.  The  declarations 
of  deceased  tenants,  have  been  frequently  admitted,  to  show  that  they  held  as 
tenants,  and  the  recitals  in  a  deed,  against  the  party  making  the  recital,  and  those 
claiming  under  him.     These  declarations  were  made  about  the  time  the  deed 
was  executed,  and  repeated  subsequently;  nor  did  the  grantor,  John  Allen,  after 
the  excution  of  the  lost  deed,  exercise  any  acts  of  ownership  over  the  premises, 
but  spoke  of  having  conveyed  his  Ohio  lands  to  his  son.  If  upon  no  other  ground 
yet  upon  the  principle  of  necessity,  these  declarations  would,  in  this  case,  be 
admissible,  to  show  the  existence  and  execution  of  the  lost  deed;  for,  in  consid* 
ering  this  question,  we  must  assume  the  deed  to  be  lost.     The  subscribing  wit* 
nesses  and  justice  of  the  peace,  who  took  the  acknowledgment,  are  shown  to  be 
dead,  and  the  deed  lost,  so  as  almost  to  preclude  the  possibility  of  proving  their 
hand  writing  to  the  lost  instrument,  or  that  of  the  grantor.     The  deed  being  ex- 
ecuted in  a  distant  country,  and  never  placed  on  record  in  Ohio,  shows  that  it 
must  have  been  difficult,  if  not  impossible,  to  find  any  person,  who  had  ever  seeix 
it,  and  was  acquainted  with  the  hand  writing  of  any  of  the  persons  who  sub- 
scribed  it.     Under  such  circumstances,  the  declarations  of  the  grantor,  as  to  the 
.existence  of  a  deed,  divesting  him  of  his  estate  in  the  premises,  was  the  best  ev. 
idmice  the  nature  of  the  case  admitted  of,  and  could  have  reasonably  been  ex- 
pected to  be  in  the  power  of  the  party.     The  case  of  Jackson  ex  dem  White,  v. 
Ann  Cory,  (16  John.  304)  cited  and  relied  on  by  the  plaintiff's  counsel,  bears 
no  analogy  to  this  case.  The  plaintiff  there  offered  the  parol  declarations  of  the 
defendant,  that  she  had  no  other  interest  or  title  in  the  lands  in  dispute,  than  what 
was  given  by  a  certain  deed,  and  that,  by  the  legal  construction  of  that  deed, 
she  supposed  she  had  a  life  estate  in  the  premises,  aj^  nothing  more.  The  court 
say  that  the  declarations  of  the  defendant  respeomg  the  title,  avail  nothing; 
that  parol  proof  has  never  been  admitted  to  destroy  or  take  away  title,  and  that 
the  defendant  cannot  be  divested  of  what  appears  to  be  a  complete  legal  title  by 
her  parol  declarations.     Here  the  declarations  of  John  Allen  were  not  offered 
either  for  the  purpose  of  divesting  him  of  a  legal  title,  or  showing  that  he  never 
had  title,  or  the  extent  of  his  interest  in  the  premises,  by  his  construction  of  a 
certain  deed,  but  to  prove  a  fact,  the  existence  and  execution  of  a  deed,  alleged 
to  be  lost,  which  it  is  competent  to  show,  by  parol  proof.     The  distinction  is  ob- 
vious between  giving  to  the  parol  declarations  of  a  party,  that  he  has  no  title  to 
lands,  the  effect  to  divest  him  of  what  appears  to  be  a  complete  legal  title,  and, 
admitting'  the  declarations  of  the  party  as  evidence  of  a  fact,  which,  from  its 
very  nature,  must  be  shown,  by  the  testimony  of  witnesses. 
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The  declarations  of  the  co-heirs  of  the  lessor  of  the  plaintiff,  were  permitted 
logo  to  the  jury  as  corroborative  proof  of  the  existence  of  the  deed  from  John 
Allen  to  G.  W.  Allen.  After  hearing  the  argument,  (for  none  was  submitted 
at  the  trial,)  and  looking  into  authorities  applicable  to  this  point,  in  the  cause, 
the  court  entertain  doubts  of  the  competency  of  this  testimony;  but  from  the 
view  they  have  taken,  it  is  not  necessary  to  determine  the  question  of  its  admis. 
ability.  These  declarations  were  received,  as  corroborating  other  proofs  of 
the  existence  and  execution  of  the  deed.  They  were  not,  nor  could  be  used,  for 
any  other  purpose,  as  they  did  not  tend,  in  the  least,  to  establish  any  other  fact 
in  dispute  between  the  parties.  They  were  in  the  strictest  sense,  cumulative  to 
the  other  proofs,  showing  the  existence  of  the  deed,  from  John  Allen  to  his  son> 
and  upon  a  careful  revision  of  that  testimony,  the  court  are  of  opinion,  that  the 
jury  would  not  only  have  been  warranted,  but  must  have  felt  themselves  bound 
to  find  the  existence  and  execution  of  that  deed,  although  the  declarations  had 
not  been  received  in  evidence.  The  testimony  going  to  prove  those  facts,  was, 
unexplained  and  uncontradicted,  full  and  ample,  independent  of  the  declaration 
of  the  co-heirs.  The  granting  of  a  new  trial,  rests  in  th^  sound  discretion  of 
the  court,  and  generally,  when  incompetent  testimony  has  been  received,  tbe 
court  will  award  a  new  trial,  if  the  verdict  be  against  the  party  objecting  to  such 
testimony.  This  rule,  like  all  general  rules,  is  subject  to  some  exceptions,  as 
when  the  matter  in  dispute  is  of  trifling  amount.  So  in  this  case,  when  the  trial 
has  been  had  before  a  full  court,  and  the  testimony  objected  to,  if  improperly 
admitted,  is  merely  cumulative,  and  without  it,  the  jury  would,  in  the  Opinion  of 
the  court,  have  been  bound  to  find  the  fact  as  they  did,  a  new  trial  will  not  be 
granted.  It  would  answer  no  valuable  purpose,  as  upon  the  second  trial,  the 
finding  of  the  jury  must  be  the  same,  as  respects  the  existence  and  execution  of 
the  deed,  from  J.  Allen  to  G.  W.  Allen,  although  the  court  should  then  be  of 
opinion,  that  the  declaration  of  the  co-heirs  of  the  lessor  of  the  plaintifi*,  could  not 
be  received  in  testimony. 

The  next  question  is,  whether  the  original  book  of  R.  C.  Shannon,  a  notary  ' 
public,  is,  under  the  circumstances  of  the  case,  competent  evidence  to  prove  the 
contents  of  the  deed  from  John  Allen  to  G.  W.  Allen.  When  a  deed  is  lost  and 
the  subscribing  witnesses  dead,  it  is  impossible,  in  most  cases,  to  produce  proof 
of  their  hand- writing  to  the  attestation,  by  persons  acquainted  therewith,  and 
who  had  seen  the  deed.  The  usual  rules  of  authenticating  deeds  must  from  ne- 
cessity be  dispensed  with,  in  such  cases,  and  evidence  admitted  of  such  collate- 
ral facts  as  will  furnish  a  fair  presumption  of  the  execution  or  contents  of  the 
lost  deed.  The  cases  are  numerous  where  the  entries  in  the  books  of  deceased 
persons  have  been  admitted  as  evidence.  (2  Strange^  1129.  2  Bur.  1071.  4 
Term.  514,  669.  7  East.  289.  10  East.  109.  2  Campl.  305,  379.  15  Mass. 
Rep.  881.)  In  Lessee  qfReece,  v.  RohsoUy  (15  East.  32,)  Lord  EUenborough, 
in  speaking  of  the  entries  of  charges  made  by  a  deceased  attorney,  in  his  books, 
showing  the  time  when  a  certain  lease,  perhaps  for  a  client,  was  executed,  ob- 
serves. "The  ground  upon  which  this  evidence  has  been  received,  is,  that  there 
|8  a  total  absence  of  interest  in  the  person  making  the  entries,  to  pervert  the 
fkcts,  and  at  the  same  time  a  competency  in  them  to  know  it." — In  the  late  case 
of  BuHer  v.  MicheU^  (2  Pricey  299,)  it  was  held  that  a  book  purporting^  to  be  a 
leger-book  of  the  abbey  of  Glastonbury,  preserved  among  the  muniments  of  the 
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Marquis  of  Bath,  the  owner  of  some  estates,  formerly  belooging  to  the  abbey, 
though  not  of  the  form  in  question,  and  which  contained  among  other  things,  a 
copy  of  the  endowment  of  a  vicarage,  by  the  abbey,  might  be  used  in  evidence. 
The  court,  af\er  stating  the  ground  on  which  the  original  document  would 
have  been  evidence,  observe,  that  search  had  been  made,  and  the  original  could 
not  be  found,  and  if  they  should  shut  their  eyes  to  this  sort  of  inferior  evidence, 
in  cases  where  no  other  could  be  found,  they  would  constantly  do  injustice. — 
The  copy  was  presumed  to  be  correct,  as  no  motive  appeared  to  make  it  other- 
wise, and  that  such  an  original  document  did  once  exist  was  inferred  from  the 
copy  found  in  the  old  leger.  In  Nichols  v.  Webb,  (8  Wheat.  326,)  the  Supreme 
Court  of  the  United  States,  held  that  the  books  of  a  notary  public,  proved  to 
have  been  regularly  kept,  are  admissible  in  evidence,  afler  his  decease,  to  prove 
a  demand  of  payment  and  notice  of  non-payment  of  a  promissory  note,  although 
those  acts  were  not  strictly  official,  since,  say  the  court,  he  acts  as  a  public  offi. 
cer  and  is  clothed  with  public  authority  and  confidence.  In  Garwood^  v.  Den-^ 
niSy  (4  Bin.  S14)  the  Supreme  Court  of  Pennsylvania  admitted,  in  evidence, 
the  copy  of  a  deed  alleged  to  have  been  lost,  taken  from  the  records  of  New- 
castle county,  Delaware,  although  the  deed  had  not  been  so  executed  as  to 
entitle  it  to  have  been  recorded,  in  the  state  of  Delaware,  and,  of  course, 
could  not  be  considered  as  a  record  giving  publicity  and  affecting  purchasers; 
but  from  the  improbability  that  the  recorder  would  have  placed  it  upon  record, 
without  having  seen  and  carefully  compared  it  with  the  original,  from  which  a 
fair  presumption  might  arise  that  such  original  did  once  exist.  The  notcuial 
book  of  Shannon  offered  and  received,  in  this  case,  contains  the  entry,  or  copy 
of  a  deed,  purporting  to  have  been  executed  by  John  AUcd,  to  G.  W.  Allen,  at 
Portsmouth,  New-Hampshire,  on  the  8th  of  October,  18Q1,  attested  by  two  wit- 
nesses, the  next  day  acknowledged  before  Shannon  as  a  justice  of  the  peace» 
and  recorded  the  same  day  in  his  notarial  book.  It  is  accompanied  with  depo. 
sitions  showing  the  good  character  of  Shannon;  that  he  was  at  that  time  a  justice 
of  the  peace  and  notary  public;  that  the  entry  of  the  deed  as  well  as  many  pa- 
ges before  and  after  it,  are  in  his  hand  writing,  that  the  persons  purporting  to 
be  witnesses  were  residents  of  Portsmouth,  in  October,  1801,  that  J.  Allen, 
whose  residence  wcfi  in  Eastport,  in  Maine,  was  at  Portsmouth,  about  that  time, 
said  he  was  about  to  convey  his  Ohio  lands  to  his  son  G.  W.  Allen,  and  after- 
wards observed  he  had  conveyed  them;  that  G.  W.  Allen  was  residing  at  that 
time,  in  Portsmouth,  and  that  Shannon,  the  persons  purporting  to  be  witnesses  to 
the  deed,  and  both  the  Aliens  are  since  deceased. 

There  is  no  direct  or  positive  testimony  that  the  copy  contained  in  the  notari. 
al  book  of  Shannon,  is  a  true  copy  of  the  original  deed;  but  there  is  a  strong 
chain  of  circumstantial  testimony  to  prove  its  correctness.  The  existence  of  a 
deed,  between  these  parties,  had  been  previously  shown,  and  that  deed,  if  not 
destroyed,  was  in  the  hands  of  those  claiming  adversely  to  it.  The  copy  was 
made  by  th.e  judicial  officer,  who  took  the  acknowledgment  of  the  grantor,  and 
who,  consequently,  must  have  known  that  it  was  a  genuine  deed,  was  copied  by 
him  in  his  notarial  book,  at  the  time  it  purports  to  have  been  made,  as  is  appa~ 
rent  from  the  date  of  the  prior  and  subsequent  entries,  and  recorded  by  him,  in 
bis  official  capacity,  as  notary  public,  though  not  regularly  in  the  line  of  his  of- 
ficial duty.     We  are  satisfied  that  the  book  of  the  notary  public,  under  the  cir- 
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eumstances  and  connected  with  the  other  proofs,  in  the  case,  was  admissible  as 
presumptive  evidence  of  the  contents  of  the  deed,  from  John  Allen  to  G.  W.  Al- 
len, the  existence  and  loss  of  which  had  been  previously  shown,  although  this 
copy  was  not  made,  by  an  officer  authorized  by  law  to  record  deeds,  nor  its  cor. 
rectness  proved  by  the  oath  of  any  person  who  had  compared  it  with  the  ori- 
ginal. 

Deeds  to  convey  lands,  or  any  other  instrument,  in  any  way  affecting  the  title 
of  real  estate,  must  be  executed  in  the  manner  prescribed  by  the  laws  of  the 
country,  where  the  lands  are  situate,  and  if  the  deed  from  John  Allen  to  G.  W. 
Allen  fails  in  any  essential  required  by  law,  to  make  it  a  valid  conveyance,  it 
should  not  have  been  admitted  to  the  jury.  The  objection  is,  that  the  act  of  the 
territorial  government,  of  1795,  adopted  from  Pennsylvania,  entitled  "A  law 
establishing  the  Recorder's  Office;"  (3  vol  Ter.  L.  133,  O.  L.  L.  301,)  requir- 
ed  all  deeds  to  be  acknowledged  or  proved,  before  certain  judicial  officers  of  the 
territory,  and  recorded  in  the  county  where  the  lands  are  situate,  and  that  the 
deed  from  J.  Allen  to  G.  W.  Allen  was  not  acknowledged,  proved,  or  recorded 
in  the  manner  prescribed.  The  ordinance  of  *87,  points  out  the  mode  in  which 
real  estate  in  the  territory  shall  be  conveyed,  until  the  Grovemor  and  Judges 
shall  adopt  laws  providing  therefor,  and  it  was  not  until  1805,  after  the  state 
government  had  gone  into  operation,  that  any  act  was  passed  for  the  avowed 
purpose  of  regulating  the  manner  of  executing  deeds  for  lands.  The  laws  of 
'95,  '98,  and  1802,  being  obviously,  as  well  as  professedly  for  the  purpose  of 
providing  for  the  acknowledgment  and  recording  of  deeds.  The  law  of  '96> 
afler  providing  for  an  office  of  record  in  each  county,  the  appointment  and  qual- 
ifications of  a  recorder,  enacts  that  ''all  deeds  and  conveyances  which  shall  be 
made  and  executed  in  this  territory,  of,  or  concerning  any  lands,  &c.  shall  be 
acknowledged  by  one  of  the  grantors,  or  proved  by  one  or  more  of  the  subscrib. 
ing  witnesses,  before  one  of  the  Judges  of  the  General  Court,  or  one  of  the  jus- 
tices of  Common  Pleas,  of  the  county  where  the  lands  do  lie,  and  shall  be  re- 
corded," &;c.;  ''and  every  such  deed,  which  shall  not  be  acknowledged  or  proved, 
and  recorded  as  aforesaid,  shall  be  adjudged  fraudulent  and  void,  against  any 
subsequent  purchaser  for  valuable  consideration."  This  statute  was  evidently 
intended  to  enforce  the  recording  of  deeds  executed  within  the  territory,  under 
the  penalty  of  their  being  adjudged  void  against  a  subsequent  purchaser,  with- 
out notice.  It  is  limited,  by  its  terms,  to  deeds  executed  within  the  territory,  and 
to  those  deeds,  although  not  acknowledged  or  recorded,  full  effect  is  to  be  giv- 
en,  as  between  the  parties  and  all  others,  except  subsequent  purchasers  for  a  val- 
uable consideration.  It  would  be  a  forced  construction  of  the  law  to  give  it  the 
effect  of  rendering  invalid  all  deeds  for  lands  situate  within  the  territory,  even 
between  the  parties,  unless  executed  and  acknowledged  within  the  territory.  It 
was  the  policy  of  the  territory,  to  facilitate,  rather  than  prevent  the  sale  and 
conveyance  of  lands,  by  non-residents,  and  the  expression  of  the  law  should  be 
clear  and  unequivocal  to  justify  a  court  in  so  construing  it,  as  to  require  all 
conveyances  pf  land  to  be  executed  within  the  territory.  Deeds  acknowledged 
or  proven,  in  the  manner  pointed  out  by  the  law,  may  be  recorded,  and  the 
grantee  thereby  acquires  a  sure  protection  against  any  subsequent  conveyance 
by  the  grantor.  But  the  law  does  not  prescribe  a  mode  of  executing  deeds  con- 
veying lands.     It  leaves  that  provision  of  the  ordmance  of  '78,  untouched,  and 
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it  is  by  virtue  of  that  ordinance,  that  signing  by  the  grantor,  and  attestatton  by 
two  witnesses,  was  as  neceseary  as  sealing,  to  give  validity  to  a  deed  ccmveying 
real  estate.  The  act  of  1802,  relates  to  deeds  executed  out  of  the  territory. 
The  first  section,  (the  only  one  at  all  applicable  to  the  case)  provides  that  deeds* 
out  of  the  territory,  that  have  been,  or  that  may  be  acknowledged,  or  proven, 
may  be  admitted  to  record,  in  the  counties  where  the  lands  are  situate,  provided 
such  deed  be  recorded  within  two  years  from  the  passing  of  the  act.  Its  efiect 
is  to  extend  the  protection  afforded  by  the  grantor,  by  recording  his  deed,  to  ca» 
ses  not  provided  for  by  the  act  of  '95.  The  deed,  if  properly  executed,  is  good 
between  the  parties,  although  not  recorded:  if  acknowledged  and  recorded  with- 
in the  limited  time,  it  would  be  good  against  subsequent  purchasers,  (br  valuable 
consideration,  without  notice  of  such  senior  deed.  The  courts  of  Pennsylvania, 
from  whose  code  the  law  of  '05  was  adopted,  have,  it  is  believed,  uniformly 
held,  that  the  deed,  as  between  the  parties,  was  valid  without  acknowledgment,  but 
could  not  bo  admitted  to  record  so  as  to  protect  the  purchaser  against  asubse. 
quent  bona  fide  conveyance.  (5  Ser,  and  Ra*  252.  2  Lord  Ray.  47.  2  But. 
562.)  By  the  3d  section  of  the  act  of  1805,  providing  for  the  execution  and 
acknowledgment  of  deeds,  it  is  enacted,  that  all  deeds  before  that  time  executed, 
for  lands  within  this  state,  that  had  been  proven  or  acknowledged  accordiding 
to  the  laws  of  the  state  where  executed,  should  be  valid  and  efiectual  in  law, 
and  might  be  recorded  in  the  proper  county.  The  deed  from  John  Alien  to  G* 
W.  Allen,  if  the  notarial  copy  be  taken  as  corre<;t,  was  executed  and  acknowl- 
edged in  strict  compliance  with  the  requisitions  of  the  ordinance  of  '89,  the  act 
of  the  Ohio  Legislature,  of  1805,  and  the  law  of  New-Hampshire  (the  state 
where  it  was  executed)  in  force  at  the  time  of  the  execution,  acknowledgment 
and  delivery  of  the  deed,  as  appears  by  a  duly  certified  transcript  of  the  laws  ol 
that  state,  relating  to  the  execution  and  acknowledgment  of  deeds. 

It  is  also  objected,  that  admitting  the  deed  from  J.  Allen  to  G.  W.  Allen,  to 
have  been  duly  proven  and  executed,  so  as  to  convey  lands  in  the  state  of  Ohio, 
yet  it  conveyed  no  estate,  and  was  in  its  origin  void,  as  against  a  statute  of  the 
United  States;  and  if  not  void,  would  operate  only  as  a  covenant  to  convey,  and 
not  as  a  conveyance. 

The  act  of  Congress,  of  April  7,  1798,  entitled  an  act  for  the  relief  of  the  re* 
fugees  from  the  British  provinces  of  Canada  and  Nova  Scotia,  afVer  providing 
that  the  Secretary  of  War  should  give  notice  to  persons  having  claims  under 
certain  resolutions  of  Congress,  to  transmit  to  the  War  Office  a  true  account  of 
their  claims;  pointing  out  the  mode  of  taking  the  necessary  proof,  constitiiing 
a  board  to  examine  the  testimony,  and  give  their  judgment  what  quantity  of 
land  ought  to  be  allowed  to  each  claimant,  and  report  thereon  to  Congress,  con. 
tains  this  proviso:  ^Hhat  no  claim  under  this  law,  shall  be  assignable,  until  after 
report  made  to  Congress,  as  aforesaid,  and  until  the  said  lands  be  granted  to  the 
persons  entitled  to  the  benefit  of  this  act." 

By  an  act  of  Congress,  passed  February  18,  ISOl,  the  Surveyor  General  was 
directed  to  cause  certain  fractional  townships  to  be  subdivided  into  half  aectiona 
of  320  acres  each,  and  it  was  directed,  "  that  the  said  lands  be,  and  they  are 
hereby  set  apart  and  reserved,  for  the  purpose  of  satisfying  the  claims  of  per- 
sons entitled  to  lands,  under  the  act  entitled  an  act,  for  the  relief  of  the  refu- 
gees," ^.    The  2d  section  provided  for  the  location  of  the  lands,  and  directed 
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that  tba  patents  for  the  landa  thus  located,  should  be  granted  in  the  naaanerdi. 
rected  for  militaxy  lands.  The  8d  section  provided,  that  each  person  therein 
named,  should  be  entitled  to  the  quantity  of  land  set  against  his  name,  among 
whom,  J.  Allen  was  named,  as  entitled  to  2240  acres.  After  the  passage  of 
the  act  of  1801,  and  before  the  locations  had  been  made,  or  the  patent  issued,  J* 
Allen  conveyed  all  his  interest  in  the  lands  so  set  apart  and  reserved,  to  G.  W* 
Allen,  with  covenants  of  seizin,  quiet  enjoyment  and  warranty;  and  the  ques- 
tion is,  whether  such  deed  be  inoperative  and  vdd,  as  against  the  statute  of  the 
United  States. 

Before  the  act  of  '98,  for  the  relief  of  the  refugees,  the  practice  had  becomtt 
common,  of  assigning  the  claims  which  individuals  had  upon  the  bounty  of  gov- 
ernment, although  the  resolutions  and  acts  promising  the  bounty,  contained  pro- 
visions intended  to  guard  against  such  transfer.  The  proclamation  of  '68,  re- 
quired the  personal  application  of  the  officer  or  soldier,  for  a  grant  of  land  prom- 
ised therein,  yet  these  claims  were  frequently  assigned,  and  the  assignment  held 
to  vest  at  least  an  equitable  interest.  (3  Dan.  425.)  A  resolution  of  Coa* 
gress,  of  the  20th  of  September,  1776,  the  first  offering  a  bounty  in  land,  pio^ 
vides  "  that  Congress  will  not  grant  lands,  to  any  person  or  persons  claiming 
under  the  assignment  of  an  officer  or  soldier."  The  object  of  Congress  was  to 
encourage  officers  and  soldies  to  serve  in  the  army  during  the  war,  by  the  prom- 
ise of  a  bounty  in  lands,  to  be  granted  to  them  personally,  as  a  provision  fbr 
their  support*  Yet  such  was  the  condition  of  the  officers  and  soldiers,  that  many 
of  them  were  compelled  to  assign  their  claims  upon  the  bounty  lands,  to  fumirii 
the  means  of  immedie^  subsistence,  and  such  assignments  were  recognized  by 
Congress,  by  the  act  of '88  directing  the  Secretary  of  War  to  issue  warrants  Ibr 
bounties  of  land  to  the  officers  and  soldiers,  and  their  assigns.  It  is  a  part  of 
the  history  of  the  country,  that  claims  of  every  description,  growing  out  of  the 
war  of  the  Revolution,were  constantly  as»gned,  and  Congress,  in  many  instances, 
had,  previous  to  the  act  of  '98,  containing  the  proviso  in  question,  recognized 
the  right  of  the  assignee.  It  was  not,  therefore,  in  consequence  of  any  general - 
principle  or  policy  of  the  previous  legislation  of  Congress,  that  the  proviso  in 
question  was  introduced;  but  the  reason  of  it  is  found  in  the  character  of  th% 
claims  described  in  the  statute.  The  board  of  officers  instituted  to  examine  the 
testimony  of  the  claimants,  were  to  report  to  Congress  what  quantity  of  land 
ought  to  be  allowed  to  the  individual  claimants,  ^'  in  proportion  to  the  degree  of 
their  respective  services,  sacrifices  and  suffering,  in  consequence  of  their  attach- 
ment to  the  cause  of  the  United  States,"  and,  upon  such  report,  Congress  was 
to  determine  with  what  quantity  of  land  they  would  reward  each  claimant* 
A  claim  more  definite  and  uncertain,  can  scarcely  be  imagined.  It  was  fbr 
services,  sacrifices  and  suffering,  that  the  refugees  were  to  be  rewarded,  afler 
deducting  any  previous  compensation  they  might  have  received.  A  claim  so 
uncertain  in  amount,  could  never  be  assigned  for  a  fair  equivalent  considera- 
tion. The  refugee,  until  report  made,  and  the  lands  granted,  would  not  know 
the  extent  of  the  bounty  he  should  receive,  and  therefore,  could  not  know  or 
ascertain  its  value ;  and  the  purchaser,  if  a  purchaser  could  be  found,  must 
guard  himself  against  probable  loss,  by  the  smallness  of  the  sum  he  would  pay* 
The  proviso  in  question,  was,  therefore,  probably  introduced  into  the  act  to 
guard  against  gambling  in  these  uncertain  interests,  and  to  prevent  the  objects 
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of  public  bounty,  from  parting  with  their  claims  for  an  inadequate  consideration^ 
as  well  as  to  relieve  the  officers  of  government  from  the  labor  and  responsibili- 
ty of  examining  and  determining  the  fact  and  validity  of  assignments.  What- 
ever  was  Ihe  intent  of  Congress,  in  introducing  the  proviso  into  the  act,  it  is  at 
least,  doubtfiil,  whether,  by  any  fair  rule  of  construction,  any  other  or  greater 
effect  can  be  given  it,  than  a  direction  to  the  officers  of  government,  to  disre- 
gard all  assignments,  in  examining  the  claims  and  issuing  patents,  leaving  the 
effect  of  such  assignments,  as  between  the  claimant  and  third  persons  to  be  de- 
termined by  the  principles  of  the  common  law,  applicable  to  claims  capable  of 
being  made  the  subject  matter  of  a  contract.  In  such  a  case,  when  the  claim 
was  of  land,  and^  the  assignment  by  deed,  with  covenants  of  warranty,  the 
assignor  or  grantor,  would  be  estopped  by  his  covenant,  from  avering  that 
he  had,  at  the  time  of  the  assignment,  no  interest,  or  no  assignable  interest  in 
the  thing  granted.  The  proviso  was  not  intended,  nor  can  it  be  construed  to 
operate  upon  the  person  of  the  claimant,  rendering  him  incapable,  in  law,  of 
making  any  contract  respecting  his  claim,  and  bears  no  just  analogy  to  the 
cases  to  which  it  has  been  assimilated,  in  the  argument  of  conveyances  by  an 
infant,  non  compos^  or  Indian,  whom  the  law  holds  inopf  cansiUuy  and  incapable 
of  binding  themselves  by  deed.  But  so  far  as  it  can  have  any  efiect,  as  be- 
tween the  claimant  and  third  person,  it  must  be  because  it  operates  on  the  estate, 
the  subject  matter  of  the  gifl,  making  the  donation  of  land  depend  on  the  con- 
dition,  that  the  claimant  does  not  assign  his  claim,  before  the  lands  should  be 
granted.  In  this  view,  the  interest  which  the  refugee  would  have  in  the  bounty 
land,  would  depend  upon  a  condition  that  he  should  not  assign,  before  he  ob- 
tained a  grant.  A  breach  of  this  condition  by  the  claimant,  would  be  a  forfeiture 
of  his  claim  to  the  bounty  land,  of  which  the  government  might  take  advantage 
by  refusing  to  issue  a  patent;  but  a  coveyance  by  deed,  by  the  claimant,  althougjh 
it  might  involve  a  forfeiture  to  the  government,  of  his  claim,  would  nevertheless 
be  good  as  against  him,  by  estoppel.  Plow.  934,  430,  434.  2  S^.  and  Ra^ 
607.) 

But  it  b  unnecessary  to  determine  what  would  have  been  the  effect  of  the  pro- 
Tiso  if  the  conveyance  from  J.  Allen  to  G.  W.  Allen,  had  been  made  before  the 
act  of  February  18,  1801,  as  we  are  of  opinion  that  that  act  amounted  to  a 
granting  of  the  lands,  within  the  true  intent  and  meaning  of  the  proviso  in  the 
act  of  '98.  It  has  already  been  observed  that  the  restraint  imposed  upon  assign- 
ments, until  ^'lands  be  granted  to  the  persons  entitled,"  was  intended  to  guard 
against  the  mischiefs  resulting  from  speculating  in  claims  of  so  uncertain  a 
character:  and  the  expressions  used  should,  if  possible,  receive  such  a  construc- 
tion as  will  effectuate  the  intent  of  congress,  without  continuing  the  restriction, 
after  the  reasons  which  induced  its  imposition  had  ceased  to  exist.  The  act  of 
1801  removed  every  objection  to  the  free  alineation  of  this  property,  that  could 
have  influenced  congress  in  imposing  the  restriction.  The  persons  entitled  are 
named,  and  the  number  of  acres  which  each  claimant  should  receive,  as  the 
bounty  of  congress,  was  fixed,  by  that  act.  A  tract  was  selected  from  that 
immense  body  of  land  then  owned  by  the  United  States  in  the  Western  coun- 
try, and  set  apart  to  satisfy  those  claims.  A  mode  was  pointed  out  by  which 
the  ministerial  officers  of  government  were  to  cause  locations  to  be  made,  and 
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(mte&tfl  were,  without  any  further  act  of  the  legislature,  to  issue  for  the  lots  so 
located. 

The  terms  grant  and  give,  are  frequently  used  by  congress  in  the  same  senses 
and  when  they  could  not  inteod  a  patent  to  issue  for  the  lands  so  granted  or 
given.  By  the  ordinance  of  May  20,  1785,  lot  No.  16  of  every  .township  is 
''reserved"  for  the  use  of  schools,  and  by  the  ordinance  of  '87  the  same  lot  is 
''given"  for  the  same  purpose,  and  lot  29,  "given"  for  the  purpose  of  religion. 
In  the  act  of  April  20, 1802,  "it  is  enacted  that  section  No.  16,  in  every  town- 
ship shall  be  granted,"  for  the  use  of  schools.  And  these  expressions  frequently 
occur  in  the  acts  of  Congress  providing  for  the  support  of  the  gospel  and  schools; 
and  in  none  of  these  cases,  was  it  ever  in  the  contemplation  of  the  legislature, 
that  patents  should  issue  for  these  lots  in  order  to  vest  in  the  state,  or  township, 
a  right  to  use  them,  for  the  purposes  for  which  they  were  given.  The  words  of 
the  proviso  in  the  act  of  '08  "granted  to  such  persons,"  are  more  appropriately 
fitted  to  express  the  general  appropriation  or  grant  of  lands  to  satisfy  the  claims 
of  refugees  collectively,  than  the  issuing  of  a  patent  to  the  individual  claimant. 
If  the  individual  grant,  or  patent  had  been  intended,  a  more  appropriate  ezpres* 
sion,  "granted  to  such  claimant,"  or  other  words  peculiarly  applicable  to  the 
individual  refugee,  and  not  to  the  whole  body  of  the  claimants,  would  have  been 
usedt  Some  other  legislative  act,  beside  the  law  of  '08,  was  evidently  contem- 
plated, for  a  report  of  the  claims  was  to  be  made  to  congress,  by  the  board 
constituted  to  examine  the.  testimony;  and  without  such  act,  the  claimants  could 
never  receive  the  promised  bounty.  The  provisions  of  the  act  of  '98,  taken 
tagether,  furnish  grounds  for  fairly  infering  that  the  legislature,  when  they  used 
the  expression  "granted  to  the  person,"  had  in  view  the  setting  apart  and  ap- 
propriating a  tract  of  land  from  the  great  body  of  the  lands  then  owned  by  the 
United  States,  to  satisfy  the  claimants,  after  their  claims  had  been  ascertained, 
and  fixed:  an  act  necessary  to  be  done  thereafler  by  congress,  to  carry  into  ef« 
feet  their  previous  resol  utions  and  laws. 

The  term  granted  is  here  used,  in  the  same  sense  as  given.  A  bounty  in  lands 
was  promised  to  be  thereafler  given  to  the  refugees.  By  whom  was  this  gifl  to  be 
made  7  By  congress,  the  only  body  that  possessed  the  power  of  bestowing  the 
promised  bounty  upon  the  claimants;  and  it  is  to  their  future  contemplated  legis- 
lative act  of  confering  this  bounty  that  this  proviso  refers,  and  not  to  the  minis- 
terial act  of  issuing  the  patent.  The  act  of  1801,  having  fixed  the  quantum  of 
land  to  which  each  claimant  was  entitled,  and  set  apart  and  reserved  a  tract,  in 
which  each  claimant's  land  was  to  be  located,  may  well  be  considered  as  a 
granting  act  of  a  legislature,  for  the  land  bestowed  upon  the  refugees,  within 
the  meaning  of  the  proviso  in  the  act  of  '98;  and  the  provision  that  patents 
shall  be  granted,  as  directory  to  the  proper  ministerial  officers,  to  issue  the  cus- 
tomary and  proper  evidence  of  the  title  of  each  claimant,  to  the  lands  granted 
him  by  that  act. 

.  The  deed  from  John  Allen  to  G.  W.  Allen  cannot  be  considered  as  a  mere 
covenant  to  convey.  It  has  ail  the  requisites  of  an  absolute  conveyance,  and 
was  certainly  understood  as  such  by  the 'parties.  The  circumstance  that  it 
does  not  contain  any  specific  description  of  the  section,^or  tract  of  land  intended 
to.  be  conveyed,  will  not  so  change  the  force  of  terms,  which  it  is  admitted 
would  otherwise  convey  a  fee,  as  to  make  them^perate  only  as  a  covenant  to 


50«  EARNFIT  o,  WINANS. 

ecmvey.  The  deed  redtes  the  grantok''8  claim  to  tiie  land  tinder  Ae  act  of 
1801y  and  conveys  ''all  the  right  title,  and  claim,"  which  he  had,  or  might 
thereafter  obtain,  with  covenants  of  seizin  and  warranty.  The  description  of 
ike  estate  conveyed  is  sufficiently  definite  and  certain,  taken,  as  it  must  be,  in 
connection^ widi  the  recitals  in  the  deed,  to  which  the  words  of  description  refer. 
No  one  can  doubt,  after  looking  into  the  deed,  that  it  was  the  intention  of  J. 
Allen  to  convey  all  the  interest  he  had  acquired  in  the  refugee  lands  by  the  act 
of  1801;  and  the  words  he  used  are  sufficient  to  effectuate  his  intention,  by 
passing  to  his  grantee  his  estate. 

John  Allen  having,  at  the  time  he  executed  the  deed  to  G.  W.  Allen,  an  in. 
terest  in  the  refugee  lands,  which  he  was  not  prohibited  by  law  from  selling,  and 
iMVing  conveyed  with  covenants  of  general  warranty,  the  subsequent  issuing  of 
a  pateint  to  him  for  the  land  now  in  controversy,  in  fee  and  in  severalty,  will 
enure  to  the  benefit  of  his  grantee,  and  he  is  estopped;  and  his  heirs,  to  pre- 
Tent  circuity  of  action,  are  rebutted  by  his  covenants,  from  denying  that  he 
bad  title  to  the  particular  tract  described  in  such  patent« 
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Und«r  the  execution  law  of  1824  the  priority  of  lien  is  lost,  if  tlie  execution  is  not 'proceeded 
vtpOB,  according  to  the  provisions  of  that  act,  although  the  defendant  was  surety,  and  execution 
siyunst  turn  w»s delayed  by  order  of  the  court  under  the  statute  authorising  such  order. 

This  case  came  before  the  court,  by  adjournment  from  Warren  county,  upon 
a  certiorari  to  the  court  of  Common  Pleas,  brought  to  reverse  an  order  for  ap- 
propriating money  between  the  claims  of  difierent  judgment  creditors.  It  was 
argued  by  Coswin,  for  Eamfit,  and  G.  J.  Smith,  for  Winans. 

Opinion  of  the  court,  hy  Judge  Bubnet. 

The  question  to  be  decided  in  this  case  is,  which  of  the  parties  is  entitled  to  a 
sum  of  money,  made  on  execution,  each  having  a  judgment  and  a  levy  on  the 
property  sold,  prior  to  the  sale.  The  facts  in  the  agreed  case,  as  far  as  it  is 
necessary  to  notice  them,  are  these:  In  August,  1820,  Winans  obtained  a 
judgment  against  Adams  as  principal,  and  Hollingsworth  as  security,  and  in 
November  following,  issued  an  execution,  which  was  levied  on  a  lot  of  ground, 
No.  294,  the  property  of  Adams.  As  the  statute  requires  the  property  of  the 
principal  debtor  to  be  exhausted,  before  execution  can  be  levied  on  the  property 
of  the  security,  Winans  could  not  make  a  levy  on  the  property  of  Hollings* 
worth,  till  the  property  of  Adams  was  sold.  In  May,  1828,  the  above  lot.  No. 
294,  was  sold  by  the  sheriff,  on  an  execution  in  favor  of  Dtmlevy,  against 
Adams,  issued  on  a  judgment  rendered  in  November,  1819.  This  judgment 
having  a  preferable  lien  to  that  of  Winans,  the  money  arising  from  the  sale, 
was  paid  to  Dunlavy.  Winans  then  set  aside  his  levy,  made  as  above,  and 
issued  a  new  execution,  and  on  the  4th  of  August,  1828,  caused  it  to  be  levied 
on  lots  No.  272,  274,  276  and  278,  as  the  property  of  Hollingsworth,  the  se* 
eurity. 
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In  June  term,  1823,  Eamfit  obtained  a  judgment  against  HoDingswortby  and 
on  the  15th  of  April,  following,  caused  an  execution  to  be  levied  on  four  lots, 
being  the  same  on  which  Winans  afterwards  levied,  as  stated  above.  These 
lots  have  been  sold  b j  the  sheriff,  and  the  question  is,  which  of  the  parties  ia 
entitle(f  to  the  money. 

Winans  has  the  oldest  judgment,  but  he  did  not  levy  on  the  property  in 
question,  within  a  year  from  the  date  of  his  judgment. 

Earnfit  has  the  oldest  levy,  and  his  levy  was  made  within  a  year  after  the 
entry  of  his  judgment;  he  will  therefore  be  entitled  to  the  money,  on  the  prin* 
ciples  settled  in  the  case  of  Shuee  o.  Ferguson^  at  the  present  term,  unless  the 
statute  restraining  a  levy  on  the  property  of  a  surety,  till  after  the  property  of 
the  principal  is  exhausted,  can  protect  him* 

This  case  is  very  clearly  within  that  part  of  the  17th  section^  of  the  act  of 
1824,  which  postpones  the  lien  of  judgments,  on  which  execution  shall  not  have 
been  levied  .before  the  expiration  of  a  year.  And  as  the  legislature  have,  by 
express  enactment,  in  the  same  section,  excepted  from  ils  operation,  a  number 
of  cases,  in  which  judgment  creditors  may  be  restrahied  by  law,  from  obtaining 
a  levy  immediately  after  the  rendition  of  judgment,  and  have  not  included  the 
case  before  us,  the  legal  presumption  is,  that  they  did  not  intend  to  provide  for 
it,  or  to  save  it  from  the  operation  of  the  section. 

As  the  saving  clause  is  special,  and  states  distinctly  the  cases  to  be  protected 
by  it,  the  court  cannot,  by  any  rule  of  construction,  enlarge  it  for  the  purpose 
of  embracing  other  cases  than  those  enumerated. 

The  order  of  the  Court  of  Common  Pleas,  therefore,  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  appropriate  the  money  to  the  judgment 
of  Eamfit. 


SHUEE,  ET  AL.  v.  FERGUSON,  ET  AL. 

To  take  a  case  out  of  the  operaUon  of  the  17th  section  of  the  execution  law  of  1894,  a  levy 
miut  have  been  made  on  the  property  in  question,  witbioia  year  after  the  venditioa  of  the  jodgment;. 
and  a  levy  on  other  property,  though  withm  the  year,  will  not  save  the  lien,  as  to  the  piopei:^  not 
levied  on. 

If  there  ace  several  judgments,  and  the  property  in  question  has  not  been  levied  on  within  the 
year,  under  either  of  them,  they  stand  on  an  equal  footing,  and  the  judgment  creditor  who  first  taket 
out  execution,  and  causes  a  levy  to  be  made,  will  have  the  preference. 

If  execution  on  an  older  Judgment  has  not  been  levied  on  a  particular  piece  of  jHoperQri  wiihia 
the  year,  and  an  execution  on  a  junior  judgment  has  been  levied  on  that  property,  within  the  year, 
the  junior  judgment  must  have  the  preference,  though  a  levy  may  have  been  made,  on  the  same 
property,  under  the  older  judgment,  before  the  levy  was  made  on  the  junior  judgment 

This  case  was  adjourned  for  decision  here,  from  Warren  county.  It  came 
before  the  court  upon  a  certiorari  to  reverse  an  order  of  the  Court  of  Common 
Pleas,  distributing  certain  monies,  made  up(Mi  execution  against  the  defendants. 
Besides  the  plaintiff  in  the  case,  the  Bank  of  Lebanon,  and  Bank  of  the  United 
States  were  all  interested.  The  Common  Pleas  made  an  order  for  paying  the 
money  to  the  Lebanon  Bank.     All  the  others  sued  out  writs  of  c^tiprari. 


65 


606  8HUEE,  ET  AL.  v.  FERGUSON,  ET  AL, 

T.  R.  12of«  argued  for  Bank  United  States. 

G.  Smith  for  Hansburger  and  Sellers,  in  right  of  the  Bank  of  LebanoB. 

A.  H.  DunUmfy  for  Shuee  and  Emlin. 

Opinion  of  the  Court  Jy  Judge  BusmBT. 

It  appears  from  the  agreed  case,  that  the  Sheriff  of  Warxen,  hdds  In  his 
hands  a  surj^us  of  seven  hundred  and  forty  dollars,  made  on  execution  against 
Wm.  Ferguson,  subject  to  the  claims  of  other  judgment  creditors.  Motioo» 
were  made  in  the  Court  of  Common  Pleas  for  this  surplus,  on  behalf  of  the  as- 
signees  of  the  Lebanon  Miami  Banking  Company.  On  behalf  of  the  BaidL  of 
the  United  States.  On  behalf  of  Thomas  Shuee,  and  on  behalf  of  Jeremiah 
Emlin,  being  separate  judgment  creditors  of  the  said  Ferguson.  The  Court  of 
Common  Pleas  ordered  the  money  to  be  paid  to  the  assignees  of  the  Lebanon 
Bank,  on  the  supposition  that  they  had  the  oklest  and  the  best  lien.  Each  of 
the  applicants  took  a  writ  of  certiorari^  to  set  aside  that  order,  on  the  ground 
that  it  was  erroneously  made. 

The  facta  by  which  the  priority  of  lien,  of  these  judgments,  is  to  be  deter- 
mined, are  these. 

The  Bank  of  ihc  United  States  obtaided  a  judgment  against  Ferguson  and 
others,  on  the  8th  Januar}%  1822,  in  the  Circuit  Court  of  the  United  States,  and 
on  the  20th  August,  1823,  caused  an  execution  to  be  levied  oo  a  quarter  section 
of  land  of  the  defendant,  Ferguson?,  by  the  sale  of  which,  on  an  Mer  judg* 
ment,  the  surplus  money  in  question  has  been  made. 

The  Lebanon  Banking  Company  obtained  a  judgment  against  Ferguson  and 
others,  in  August,  1823,  but  never  have  caused  an  execution  to  be  levied  on  the 
land  in  question. 

Hansburger  and  Sellers,  io  May.  1823,  obtained  a  judgment  by  attachment 
against  Ferguson,  as  a  debtor  of  Uie  Lebanon  Bank,  and  also  obtained  an  as. 
signment  on  the  judgment  in  favor  of  that  bank,  against  Ferguson,  and  on  the 
23d  December,  1826,  caused  an  execution  to  be  levied  on  the  land  in  question* 

Thomas  Shuee  obtained  a  judgment  against  the  same  defendant,  on  the  24th 
December,  1825,  and  caused  an  execution  to  be  taken  out  and  levied  on  the  land 
in  question,  on  the  23d  December,  1826. 

J.  Emlin  obtained  a  judgment  against  the  same  defendant,  on  the  24th  Decent- 
ber,  1825,  and  caused  an  execution  to  be  taken  out  and  levied  on  the  same  land, 
on  the  23d  December,  1826. 

The  question  of  preference,  among  these  creditors,  depends  on  the  17th  sec 
tion  of  the  act  of  1824,  regulating  judgments  and  executions,  which  is  in  these 
words :  "That  no  judgment  heretofore  rendered,  or  which  hcreafler  may  be 
rendered,  on  which  execution  i^hall  not  have  been  taken  out  and  levied  before 
the  expiration  of  one  year,  next  after  the  rendition  of  such  judgment,  shall  ope- 
rate as  a  lien  on  the  estate  of  any  debtor,  to  the  prejudice  of  any  other  dona  jSoEs 
judgment  creditor.^* 

In  McCormick,  v.  Alexander,  (2  OMo  Rep.  65)  it  was  decided,  that  that  sec- 
tion was  not  mconsistent  with  the  constitution,  and  that  it  must  be  applied,  as 
well  to  judgments  which  had  been  rendered  before  its  passage,  as  to  those  which 
might  bo  rendered  afterwards,  and  that,  although  a  levy  had  been  made  on  a 
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judgment,  after  the  expiration  of  a  year,  and  before  the  act  of  1824  took  effect, 
yet  the  lien  should  give  way  to  a  junior  judgment,  levied  within  the  year,  and 
before  the  levy  made  on  the  older  judgment.  This  decision  brings  all  the  judg- 
ment creditors  who  have  applied  for  the  money  in  dispute,  within  the  operation* 
of  the  act  of  1824,  although  some  of  them  had  made  their  levies,  before  that  act 
took  effect. 

In  giving  a  construction  to  the  statute  in  question,  for  the  purpose  of  settling 
the  matter  in  controversy  between  these  parties,  the  court  have  decided  the  fol- 
lowing points. 

tirgt — ^To  take  a  case  out  of  the  operation  of  the  17th  section  of  this  act,  a 
levy  must  have  been  made  on  the  property  in  questionf  within  a  year  after  the    ' 
rendition  of  the  judgment.     A  levy  on  other  property ^  though  within  the  year, 
will  not  save  the  lien,  as  to  the  property  not  levied  on. 

Second — ^If  there  are  several  judgments,  and  the  property  in  question  has  not 
been  levied  on  within  the  year,  under  either  of  them,  they  stand  on  an  equal 
footing,  and  the  judgment  creditor  who  first  takes  out  execution,  and  causes  a 
levy  to  be  made,  will  have  the  preference. 

Third — ^If  execution  on  an  older  judgment  has  not  been  levied  on  a  particular 
piece  of  property  within  the  year,  and  an  execution  on  a  junior  judgment  has  been 
levied  on  that  property,  within  the  year,  the  junior  judgment  must  have  the  pref- 
erence,although  a  levy  may  have  been  made  on  the  same  property,  under  the  older 
judgment,  before  the  levy  was  made  on  the  junior  judgment.  The  lien  of  the 
junior  judgment,  on  all  property  not  levied  on  under  the  older  judgment  within 
the  year,  must  continue  for  one  year  from  it#  date,  to  the  exclusion  of  the  older 
judgment,  provided  the  junior  judgment  was  rendered,  before  the  levy  was  niade 
on  the  older  judgment.  A  levy  on  the  older  judgment,  though  after  the  year,  if 
made  before  the  date  of  the  junior  judgment,  will  have  the  preference. 

On  this  construction  of  the  statute,  it  follows,  that  the  Bank  of  the  United 
States  has  the  preference.  Their  levy  is  the  oldest,  and  it  was  made  before  the 
rendition  of  either  of  the  judgments,  on  which  levies  were  made  within  the  year; 
and  if  their  process  had  issued  from  a  state  court,  this  court  would  direct  the 
surplus  money  in  question,  to  be  paid  to  them,  but  as  we  have  no  control  over 
the  process,  or  officers  of  the  Circuit  Court,  and  cannot  compel  satisfaction  to  be 
entered,  on  judgments  rendered  by  them,  we  do  not  feel  authorized  to  order  a 
payment  on  this  judgment.  The  practice  of  directing  the  application  of  money, 
in  cases  like  this,  in  a  summary  way,  is  intended  to  save  time,  and  litigation,  and 
the  propriety  of  exercising  it,  depends  on  the  power  of  the  court  to  see  that  jus- 
tice  is  done  to  all  parties.  This  they  cannot  do,  when  the  person  to  whom  the 
money  is  to  be  paid,  is  not  within  their  control. 

Next  in  order  of  preference,  are  the  judgments  of  Shuee  and  Emlin.  Their 
levies  were  made  within  the  year,  and  before  the  levy  of  Hansburger  and  Sel- 
lera,  which  was  not  made  till  the  expiration  of  more  than  three  years  afler  the 
date  of  their  judgment.  These  creditors,  therefore,  would  be  entitled  to  the 
surplus,  in  proportion  to  the  amouat  of  their  judgments,  if  the  claim  of  the  Bank 
of  the  United  States  was  out  of  the  way,  but  as  that  judgment  has  the  prefer- 
ence, this  court  will  not  direct  the  sheriff  in  a  matter  in  which,  he  may  incur  a 
personal  risk. 


M8  BROWN  «.  FARRON. 

The  order  of  the  Common  Pleas,  however,  miwt  be  reversed,  and  the 
remanded. 


BROWN  V.  FARRON. 


A  ftrfftiflCT***  of  therelinquuhment  of  dower  is  sufficient,  if  it  contBin  a  tobscandal  emuBmtion 
of  the  acttxequiKed  by  th«  statute,  though  the  words  be  not  followed. 
An  inveterate  practice  for  a  series  of  years  will  not  be  departed  from . 

This  was  a  bill  in  chancery  for  the  assignment  of  dower,  against  a  person 
claiming  under  the  alliance  of  the  husband.     The  wife  had  joined  in  the  deed  of 
alienation,  and  the  case  turned  upon  the  validity  of  the  following  acknowlrdg- 

ment: 

"Before  the  undersigned,  within  and  for  the  same  county,  personally  appeared 
David  Brown,  and  Catharine  Brown  his  wife,  who  being  made  acquainted  with 
the  contents,  and  being  examined  separate  and  apart,  the  wife  from  the  husband, 
acknowledged  the  above  indenture  to  be  their  voluntary  act  and  deed,  for  the 
uses  and  purposes  therein  mentioned." 

The  case  was  adjourned  here  for  decision  from  Hamilton  county. 

Brooks  and  Hammondy  for  complainant.     Fox  and  Storer^  ccmtra. 
Opifwm  of  the  Court  by  Judge  Bubnet. 

The  complainant  sets  up  a  claim  of  dower,  in  a  lot  of  ground  in  the  city  of 
Cincinnati,  of  which  her  husband  was  seized  in  fee,  during  coverture,  and  which 
he  sold,  and  conveyed  to  the  defendant,  for  a  valuable  consideration,  by  deed, 
bearing  date,  December,  1818.     The  deed  was  signed  and  sealed  by  the  com- 
plainant, and  by  her  husband,  and  attested  by  two  subscribing  witnesses. 

An  acknowledgment  was  made  at  the  bottom  of  the  deed,  in  the  following 
words.  ''State  of  Ohio,  Hamilton  county,  ss:  Before  me  the  undersigned,  a 
justice  of  the  peace,  within  and  for  said  county,  personally  appeared  David 
Brown  and  Catharine  Brown,  his  wife,  who,  having  been  made  acquainted  with 
the  contents,  and  being  examined  separate  and  apart,  the  wife  from  the  husband, 
acknowledged  the  above  indenture,  to  be  their  voluntary  act  and  deed,  for  the 
uses  and  purposes  therein  mentioned.     In  witness,''  6s c. 

The  deed  was  executed  in  December,  1818,  after  the  act  of  1805  was  repeal- 
ed by  the  act  which  took  effect  in  May,  1818,  and  which  was  in  force  at  the 
time  of  the  execution  and  acknowledgment.  This  statute  provides,  that  the 
deed  shall  be  signed  and  sealed  by  the  husband  and  wife,  and  shall  be  acknowK 
edged  before  two  subscribing  witnesses,  who  shall  attest  the  same.  It  also  pro- 
vides,  that  it  shall  be  acknowledged  before  a  judge,  or  justice  of  the  peace,  who 
shall  examine  the  wife  separate  and  apart  from  her  husband,  and  shall  read  or 
otherwise  make  known  to  her  the  contents  of  such  deed,  and  if  upon  such  ex- 
amination, she  shall  declare,  that  she  voluntarily,  and  of  her  own  free  will  and 
aecordy  without  any  fear  or  coercion  of  her  husband,  did,  and  now  doth  ac- 
knowledge the  signing  and  sealing  thereof,  the  said  judge  or  justice  shall  ceitify 
the  same,  die. 
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.  It  is  coQtQiKlod  on  tiio  part  o(  the  con^lainant,  that  this  ackDOwledgment  v$ 
aot  in  conformity  with  the  xoquirements  of  the  statute,  and  that  it  does  not  for 
that  reason,  bar  licr  right  of  dower  in  Uie  promises. 

Some  of  the  objections  taken  to  tliis  acknowledgment,  do  not  require  to  be 
specially  reviewed;  as  for  examjilo,  that  the  magistrate  has  not  signed  it  ofHcially^ 
and  that  the  signing  and  the  soaliug  do  not  appear  to  have  been  acknowledge, 
either  bcibre  tixc  witnesses,  or  before  the  justice.  To  the  first  of  tlieseobjec 
tions,it  is  sufficient  to  say,  that  the  magistrate  has  described  himself,  in  the  body 
of  the  certi£cate,  as  a  justice  of  the  peace,  which  renders  it  unnecessary  to 
add  his  title  of  office  to  his  name. 

The  second  objection  is  not  strictly  correct  in  point  of  fact.  The  signing  and 
sealing,  was  acknowledged  before  the  subscribing  witnesses,  at  the  time  of  <  the 
execution,  who  have  attested  the  same  as  the  statute  directs,  and  the  instrument 
was  acknowledged  by  boc^  husband  and  wife,  to  be  their  voluntary  act  and 
deed,  before  the  magistrstp,  which  could  not  be  the  fact,  unless  they  had  signed 
and  sealed  it;  for  si^^g  and  sealing  are  indispensably  necessary  to  create  a 
deed.  This  decl^^^tion  therefore,  is  a  virtual  and  substantial  acknowledgment 
of  the  signing.o^ii  scaling,  both  of  wliich  are  required,  by  the  statute,  to  create 
a  deed. . 

The  third  objection  is,  that  it  does  not  appear  from  the  certificate,  that  the 
wile  acted  without  any  fear  or  coercion  of  her  husband.  It  is  true  that  those 
words  are  not  contained  in  the  certificate,  but  the  justice  ccrtiftes,  that  she  ac- 
knowledged the  deed  to  be  her  voluntary  act,  and  if  voluntary,  it  could  not  have 
been  done  under  the  influence  of  fear  or  coercion.  The  term  voluntary,  is  de- 
fined to  be,  acting  without  compulsion,  acting  by  choice,  willing,  of  one's  own 
accord.  The  declaration  of  the  wife  then,  on  her  separate  examination,  ex* 
eludes  the  idea  of  fear  or  force.  If  she  executed  the  instrument  willingly,  of 
choice,  and  of  her  own  accord,  as  her  admission  before  the  justice  imports,  she 
could  not  have  been  under  the  influence  of  fear,  much  less  of  coercion.  An  act 
done  in  consequence  of  fear,  cannot  be  done  willingly,  and  of  choice.  The 
one  imavoidably  excludes  the  other,  so  that  the  magistrate,  ahhough  he  has  not 
used  all  the  words  given  in  the  statute,  has  taken  one,  which  includes  the  sub- 
stance of  all  the  others. 

The  next  objection  is  the  want  of  a  declaration,  that  the  wife  did  acknowl. 
edge  the  deed  before  the  subscribing  witnesses,  and  that  she  does  acknowledge 
it  before  the  justice.  The  statute  does  not,  in  terms,  require  such  a  declara- 
tion. The  coimsel  have  considered  the  sentence  to  which  this  objection  re- 
lates, as  eliptical,  and  have  supplied  the  omission  in  their  own  way.  I  am 
wilhng  to  admit,  that  the  passage  is  susceptible  of  the  construction  they  have 
given  it,  though  the  provision  would  be  perfectly  useless,  as  the  attestation  of 
the  subscribing  witnesses  furnishes  evidence  of  the  first  acknowledgment,  which 
it  is  their  duty  to  hear,  before  they  affix  their  names  to  the  deed.  But  it  is  sub- 
ject to  a  more  serious  objection.  Cases  may  arise  in  which  9,  feme  covert  signs 
and  seals  a  deed,  involuntarily,  yet  without  objection,  but  with  a  determination 
not  to  acknowledge  it  before  a  justice.  On  further  in£>rmation  and  reflection, 
her  objections  may  be  removed,  she  may  become,  not  only  willing,  but  anxious 
to  complete  the  conveyance,  by  a  full  and  free  acknowledgment  before  a  justice 
of  the  peace,  but  on  the  eons tructi6n  contended  for,  she  cannot  do  it  without 
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affinning  a  deliberate  fakehood.  Now  it  is  cot  presumable,  that  the  act  was 
intended  to  prohibit  the^completion  of  deeds,  under  such  circumstances,  or  to 
require  it  to  be  done  at  the  expense  of  the  truth;  and  yet  this  must  be  the  ccmae- 
quence,  if  the  alleged  omission  in  the  law,  be  supplied  in  the  manner  proposed* 
It  does  not  appear  distinctly  from  the  statute,  what  the  term  did,  relates  to; 
whether  to  the  acknowledgement  before  the  witnesses,  to  the  signing  and  seal* 
ing,  or  to  any  thing  else.  The  sense  will  be  complete  and  equally,  if  not  more 
useful,  by  reading,  that  she  did  sign  and  seal  the  deed,  and  now  doth  acknowl- 
edge the  signing  and  sealing  thereof;  and  this  construction  is  favored  by  the 
consideration  that  no  other  part  of  the  section,  requires  a  declaration  fiom  tha 
wife,  that  she  did  sign  and  seal.  If  this  be  the  correct  reading  of  the  eliptical 
clause,  it  is  contained  substantially  in  the  certificate  of  the  magistrate,  as  we 
have  before  seen. 

It  will  not  be  seriously  contended,  that  the  magistrave  is  bound  to  use  the  same 
language  that  he  finds  in  the  statute.  The  legislature  have  not  undertaken  to 
prescribe  a  form  of  acknowledgment,  that  is  to  be  literally  pursued.  If  the 
certificate  contains  the  substance  of  the  law,  though  in  the  h»iguage  of  the  of- 
ficer,  it  is  sfficient.  On  any  other  principle,  it  is  a  matter  of  doubt,  whether 
the  records  of  the  state  contain  a  solitary  deed,  with  a  valid  acknowledgement, 
it  is,  however,  safe  and  prudent,  to  adopt  the  language  of  the  act,  with  but  lit- 
tle, if  any  variation,  and  yet  it  would  be  attended  with  destructive  conse- 
quences, to  consider  such  an  adherence,  as  essential  to  the  validity  of  an  ac- 
knowledgement. 

It  may  then  become  a  question  then,  how  far  the  magistrate  may  deviate  fiom 
the  words  of  the  act.  I  would  answer  the  inquiry  by  saying,  that  his  certificate 
must  contain  the  substance  of  every  thing  required  by  the  law.  No  substan- 
tial part  of  the  provision,  can  be  dispensed  with.  It  must  appear  expressly,  or 
by  irresistible  inference  from  the  language  of  the  certificate,  that  the  wife  was 
acquainted  with  the  nature  of  the  deed,  that  she  was  examined  apart  from  her 
husband,  that  she  acknowledged  the  deed,  and  admitted  that  it  was  her  volunta- 
ry act,  in  such  terms  as  necessarily  excluded  the  influence  of  fear,  or  co- 
ercion. 

When  the  legislature  were  providing  this  mode  of  conveying  real  esUtt,  by 
femti  caveriy  in  lieu  of  the  common  law  method,  by  fine,  they  must  have  had 
two  objects  in  view;  first,  to  simplify  the  transaction,  and  secondly  to  protect  the 
wives  of  the  grantees  against  the  exercise  of  an  improper  influence,  by  their 
husbands;  and  if  the  requirements  of  the  law  are  substantially  adhered  to, 
these  objects  will  be  accomplished,  although  the  officer  does  not  literally  pursue 
the  language  of  the  statute.  If  it  would  have  been  proper,  at  any  time  to  re- 
quire such  an  adherence,  it  is  certainly  too  late  to  require  it  now.  A  different 
practice  has  prevailed  since  the  first  establishment  of  the  territorial  government, 
which  cannot  be  corrected  without  incalculable  mischief,  and  if  it  had  been  the 
opinion  of  the  court,  when  they  were  considering,  and  deciding  this  case,  that 
the  words  of  the  statute  ought  to  be  Hterally  copied,  and  that  such  should  have 
been  the  course  from  the  beginning,  they  would  have  resorted  to  the  maxim, 
cmmunis  error facU  jus,  rather  than  encounter  the  consequences  of  shaking  the 
title  to  an  indefinite  portion  of  the  state.  No  law  can  require  the  correction 
of  an  error  m  its  construction,  which  has  long  existed,  and  has  been  generally 
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acquiesced  in;  LordCoke  says,  not  even  Magna  Ckarta.  But  1  do  not  feel  the 
necesnty  of  reaorting  to  thie  maxim.  The  law,  as  to  the  form  of  the  certificate^ 
is  directory,  though,  as  to  its  substance  it  is  imperative.  The  one  iKiay  be  vari- 
ed; the  other  must  be  adhered  to.  It  evidently  appears  from  the  certificate 
on  this  deed,  that  the  wife  was  examined  apart  from  her  husband,  that  she  was 
made  acquainted  with  the  contents  of  the  deed,  that  she  acknowlodgoj  the  deed 
and  admitted  it  to  be  her  act,  and  that  she  acknowledged  it  to  be  volimu^  on 
her  part.  These  statements,  in  substance,  embrace  every  thing  required  by 
law,  and  virtually  negative  the  existence  of  every  thing  which  the  law  was  in- 
tended to  prevent.  If  she  understood  what  she  was  doing,  and  in  the  absence 
of  her  husband,  admitted  that  she  had  done  it,  and  that  she  did  it  voluntas 
rily,  which  implies  the  absence  of  fear,  or  coercion,  her  rights  have  had  all  the 
protection  which  the  law  intended  to  afford,  and  she  cannot  be  permitted  to  re- 
voke her  deed,  for  any  defect  in  the  form« 

I  am  aware  that  the  mode  of  conveyance  by  femes  covert  given  by  our  statutOi 
18  a  substitute  for  the  more  difficult  mode  of  conveying  by  fine,  in  open  court, 
evidenced  by  the  record,  and  that  it  was  intended  to  afford  equal  security  to  the 
parties  concerned;  and  I  admit,  that  no  construction  of  the  statue  can  be  cor- 
rect, that  necessarily  impairs  that  security.  The  acknowledgment  therefore, 
must  be  by  the  wife  in  person,  in  the  absence  of  her  husband,  before  an  officer 
named  in  the  statute,  and  must  be  evidenced  by  his  certificate  on  the  deed  itself, 
in  an  official  form.  This  exposition  of  the  law,  while  it  admits  some  latitude 
of  inference  from  what  the  certificate  actually  contains,  excludes  the  right  of 
resorting  to  parol  testimony  to  supply  an  omission.  If  any  essential  part  be 
not  distinctly  stated,  or  fairly  inferrable  from  other  facts  that  are  stated,  the  de- 
fect cannot  be  remedied,  whatever  may  be  the  consequence. 

In  considering  this  case,  I  have  felt  it  my  duty,  in  accordance  with  the  views 
of  the  court,  to  place  it  principally  on  the  considerations  arising  from  the  pel* 
icy  and  practice  of  the  state,  as  far  as  they  are  sustained  by  the  principles  of 
law.  It  will  be  found,  however,  on  examination,  that  the  cases  cit^  from  New 
York,  Pennsylvania  and  Maryland,  by  the  defendant's  counsel,  go  the  whole 
length  of  sustaining  the  doctrine  maintained  in  this  case. 

The  bill  must  be  dismissed. 


DECKER  V.  DECKER. 

A  deviM  of  a  tract  of  laud,  ^^free  and  clear  from  any  incumbrance  except  as  hereinafter  men- 
tioned''  with  a  limitation  over  in  case  the  devisee  die  without  issue,  followed  with  directious  that  in 
contideration  of  the  devise,  J.  D.  should  pay  at  different  periods  to  different  persons.  Held,  that 
J.  D.  is  only  personally  liable  for  the  sums  appointed  to  be  paid  in  his  life  time.  The  amount  faU- 
ing  due,  aAer  the  death  of  J.  D.  is  a  chaige  upon  the  land  devised. 

This  cause  was  adjourned  here  for  decision  from  Pickaway  county.  It  was 
a  bill  in  Chancery,  and  the  object  was,  to  obtain  the  true  construction  of  a 
will.     The  facts  involved  in  the  cause,  are  as  follow: 
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In  1815,  John  Decker^  by  his  last  will  and  testament,  devised  to  hie  aoii, 
Jacob  Decker,  8^  acres  of  land,  at  the  estimated  ralue  of  8S50  doUais,  ^^inf&t 
and  clear  ^r^m  any  incumbranco,  except  as  hereinafter  motioned;"  in  consid- 
eration of  whigh  devise,  he  requires  the  said  Jacob,  to  pay  to  seven  of  the 
childrtjn  of  the  said  John  Decker,  the  Sinn  of  £444  8*.  10<L  Vir^^nia  c«rren- 
cy,  each,^in  payments  of  £100  per  year;  the  first  pa3n3ient  to  be  made  to  the 
eldest  -^n?  ^^  the  1st  day  of  May,  1816:  the  second,  to  the  next  son  (Iho  ^qvu 
8cu>  on  the  first  of  May,  1817,  and  so  on,  until  payments  of  J&IOO  each,  had 
been  nvido  to  all  those  seven;  and  in  the  next  course  of  payments,  ccmunencing 
with  the  eldest  son,  and  going  on  iti  the  same  routine  as  before,  the  whole'paymenta 
were  to  be  settled  up.  But  out  of  the  first  payment  to  each  of  those  h^rs, 
was  to  be  deducted  the  amount  advanced  to  them  by  the  testator,  in  his  life 
time.  To  his  two  unmarried  daughters,  Elizabeth  and  Rebecca,  he  required 
the  said  Jacob,  to  pay  $1000  each,  on  their  marriage  day,  which  was  to  be 
bolden  as  one  of  the  yearly  payments,  directed  in  the  will,  and  was  to  postpone 
the  payment  which  would  be  then  due,  to  the  next  of  the  seven  first  named 
children,  and  the  residue  of  $050  each,  was  to  be  paid  to  the  said  daughters,  in 
their  proper  place,  among  the  other  payments.  The  will  further  provides, 
that  if  the  devisee,  Jacob  Decker,  should  die  without  issue,  that  then  the  estate 
devised  to  the  said  Jacob,  "after  the  rest  may  have  their  legacies,  shall  revert 
back  to  the  rest  of  my  children  and  their  heirs,  to  be  equally  divided  among 
them."  In  1823,  Jacob  Decker  died  without  issue,  having  paid  up  to  the  several 
heirs,  all,  that  by  tlae  terms  of  the  will,  became  due  in  liis  Hfe  time.  Having 
disposed  by  will,  of  bis  own  estate,  and  made  complainant  his  executor,  thia 
bill  is  filed,  to  s«.ttlo  the  rights  of  the  executors  of  the  two  estates,  under  the 
wills.  There  are  no  facts  in  dispute.  The  principle  involved  in  the  construe- 
tion  of  John  Decker's  will,  being  settled,  the  parties  can  adjust  the  estates. 

Emngi  for  complainant.    Scott  and  GrmkCt  contra. 

Opuiion  of  the  courts  hy  Judge  Busnet. 

This  appears  to  be  an  amicable  suit,  for  the  purpose  of  obtaining  a  construe- 
tion  of  the  last  will  and  testament  of  John  Decker,  as  a  guide  to  the  parties,  in 
settling  the  estates  which  they  severally  represent. 

The  question  presented,  is,  in  some  respects,  a  novel  one,  and  it  is  not  easy  to 
determine  with  certainty,  to  what  class  of  cases  it  properly  belongs;  whether  to 
that  which  would  make  the  legacies  a  charge  on  the  land,  or  to  that  which 
makes  them  a  charge  on  the  person,  or  to  the  third,  which  considers  them  as  a 
charge  on  the  person,  in  respect  to  the  land.  If  they  are  chargeable  on  the 
person,  it  must  be  because  the  testator  has  devised  an  estate  in  fee;  for  when 
the  devise  is  of  a  life  estate,  the  charge  is  on  the  land,  and  not  on  the  person, 
for  an  obvious  reason,  because  the  estate  might  terminate,  before  the  devisee 
derived  the  least  benefit  from  it;  and  it  certainly  must  terminate  with  his  h'fe« 
The  consequence  is,  that  the  value  or  quantum  of  the  estate,  which  is  the  con. 
sideration  of  the  responsibility  of  the  devisee,  is  to  be  taken  into  the  account,  as 
one  of  the  guides,  by  which  the  rules  of  construction  are  to  be  applied. 

A  devise  of  the  fee,  has  been  considered  as  sufficient  to  show  an  intention  in 
the  testator,  to  create  a  personal  charge,  while  a  devise  of  any  inferior  inter- 
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esty  as  an  estate  for  li/e,  is  taken  to  indicate  an  intention  to  charge  the  land,  and 
not  the  person  of  the  devisee. 

In  construing  wills,  it  is  an  universal  rule,  that  they  are  to  he  expounded 
favorably y  and  according  to  the  intention  of  the  devisor.  Whisn  his  intention 
can  be  ascertained,  it  shall  prevail,  however  defectively  it  may  be  expressed. 

In  the  will  before  us,  John  Decker  does  not  declare,  in  terms,  whether  his 
son  Jacob,  on  accepting  the  devise,  shall  become  liable  to  the  payment  of  the 
legacies,  as  a  personal  charge,  or  not.  It  is  true,  that  in  consideration  of  the 
devise,  he  requires  him  to  pay  the  legacies  to  his  brothers  and  sisters,  and  if  we 
were  confined  to  this  part  of  the  instrument,  in  ascertaining  the  will  of  the  tes- 
tator, we  should  be  apt  to  conclude,  that  the  legacies  were  a  charge  on  the 
person.  The  language  is  sufficiently  strong  and  explicit,  to  sustain  that  inter- 
pretation; but  the  whole  instrument  must  be  examined.  One  part  may  explain 
another,  and  it  is  from  the  operation  of  the  whole,  that  the  parts  are  to  receive 
a  construction.  On  looking  into  the  will,  then,  we  find,  that  these  legacies  are 
made  payable  by  instalments,  and  become  due,  at  different  and  remote  periods. 
The  testator  does  not  profess  to  give  Jacob  a  certain  unqualified  fee,  in  the 
land;  but  on  the  event  of  his  death,  without  issue,  the  whole  estate  is  limited 
over,  in  fee,  to  his  brothers  and  sisters,  including  the  legatees,  to  be  equally 
divided  between  them.  The  land  devised,  is  estimated  in  the  will,  at  $8350.— 
The  legacies  to  be  paid,  nominally,  exceed  that  sum,  but  are  subject  to  a  deduc- 
tion of  certain  payments,  made  to  the  legatees,  by  the  testator  in  his  life,  which 
are  not  stated.  It  is,  however,  understood,  that  the  difierence  between  the 
value  of  the  devise,  and  the  sums  to  be  paid,  was  the  estimated  proportion  of 
the  estate,  intended  for  the  devisee,  so  that  if  he  had  received  a  fee  simple  in 
the  land,  and  had  paid  the  legacies,  he  would  have  realized  nothing  more  than 
his  proper  share  of  his  father's  property.  By  the  estimate  of  the  devisor,  the 
fee  of  the  land  was  a  fair  consideration  for  the  sums  to  be  paid  by  the  devisee; 
and  his  liability  to  pay,  was  founded,  and  should  depend,  on  the  fact  of  his  re- 
ceiving such  an  estate.  In  1823,  Jacob  Decker  died,  leaving  a  widow,  but 
without  issue,  having  paid  all  the  legacies  that  had  become  due,  previous  to  his 
death,  at  which  time,  the  land,  by  the  limitation  in  the  will,  passed  to  his  broth- 
ers and  sisters,  including  the  legatees. 

This  is  a  concise  view  of  the  substance  of  the  will,  and  of  the  situation  of 
the  parties,  and  on  these  facts,  the  question  arises,  whether  the  separate  estate 
of  Jacob  Decker,  shall  be  held  liable  to  pay  the  residue  of  the  legacies,  or, 
whether  they  attach  to,  and  follow  the  land. 

We  are  bound  to  admit,  that  the  devise  to  Jacob,  was  intended  for  his  benefit, 
and  the  will  must  receive  such  a  construction,  as  will  not  interfere  with  that 
intention.  This  rule  precludes  the  inference  of  the  defendant's  counsel,  that 
the  testator  intended  to  secure  two  things:  first,  that  Jacob  should  pay  the  leg- 
acies: and  secondly,  that  the  estate  shoi^Id  be  limited  over  to  his  other  children. 
On  this  supposition,  the  devise  was  not  only  not  beneficial,  but  would  operate 
unjustly  and  iniquitously.  It  would  in  fact,  be  a  devise  by  the  father,  of  the 
separate  ostate  of  the  son,  to  the  amount  of  the  legacies.  Jacob  would  pay  the 
legacies  of  his  father,  while,  by  the  provisions  of  the  will,  they  were  enjoying, 
in  fee,  the  estate  out  of  which  the  payments  were  to  be  made,  and  which  was 
to  him,  the  consideration  of  his  liability  to  pay.     This  would  be  the  result  of 
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the  construction,  which  the  defendants  give  to  the  wiU,  in  opposition  to  ihm 
admitted  principle,  that  any  construction  is  to  be  rejected,  by  which  the  derisee 
would  be  injured,  and  not  benefitted  by  the  devise.  On  this  ground,  it  has 
been  held,  that  if  land  be  devised  to  a  person  on  his  paying,  or,  so  that  he  pay, ' 
or,  on  condition  of  his  paying  a  sum  of  money,  without  words  of  perpetuity, 
he  shall  not  be  considered  as  taking  a  life  estate  merely,  but  an  estate  in  fee, 
because  a  life  estate  might  determine,  before  the  profits  of  the  land  amounted 
to  the  sum  paid,  in  which  case,  the  devise  would  be  injurious  to  the  devisee.— 
(6  John.  Rep,  192.)  On  the  other  hand,  it  is  held,  that  if  the  payment  be  ex- 
pressly charged  on  the  land,  the  devisee  shall  take  a  life  estate,  because,  in  that 
case,  he  can  in  no  event,  sustain  a  loss.  Now,  by  the  appHcation  of  the  same 
rule,  *and  by  a  parity  of  reasoning,  the  payment  of  these  legacies,  cannot  be 
considered,  at  this  time,  as  a  charge  on  Jacob  personally,  because  it  is  settled, 
that  he  took  by  the  will,  only  an  estate  for  life,  and  by  holding  him  liable  to 
pay  the  legacies,  which  amount  probably,  to  seven-eighths  of  the  value  of  the 
land,  he  would  be  greatly  injured  by  the  devise. 

The  estate  which  Jacob  took  by  the  will,  does  not  depend  on  constnic- 
tion.  The  limitation  over,  is  express  and  positive,  admitting  of  no  doubt.  The 
only  ground,  therefore,  for  construction,  that  can  be  occupied  by  the  court,  to 
give  effect  to  the  intention  of  the  testator,  is  that  which  relates  to  the  payment 
of  the  money,  and  the  nature  of  the  charge  which  it  creates.  The  testator 
does  not  declare  it  to  be  personal,  and  the  defendants  claim  it  to  be  such,  alto- 
gether on  grounds  of  construction,  but  in  violation  of  the  rule  we  have  just 
noticed. 

So  long  as  there  was  a  possibility,  that  the  devisee  could  derive  from  the  wfll, 
an  estate  in  fee,  he  continued  to  pay  the  legacies  in  good  faith,  to  an  amount 
far  exceeding  the  value  of  any  advantage  he  can  have  received,  from  th«  tem- 
porary occupation  of  the  land.  On  the  ground  then,  that  the  devise  was  inten- 
ded for  his  benefit,  his  estate  ought  not  to  be  further  responsible. 

It  appears  to  me,  to  follow  as  a  consequence,  from  this  doctrine,  that  wherev- 
er the  question,  whether  a  legacy  to  be  paid  by  a  devisee,  is  a  personal  charge, 
or  not,  is  not  expressly  settled  by  the  words  of  the  will,  but  depends  on  construe* 
tion,  a  personal  charge  cannot  be  inferred,  unless  the  operation  of  the  will  be 
such,  as  to  secure  to  the  devisee,  the  advantage  which  is  the  consideration  of 
such  a  charge,  which,  in  this  case,  is  a  fee  simple  in  the  land  devised.  The 
question  then  arises,  has  Jacob  Decker  derived  such  an  estate  from  his  father's 
will  7  The  defendants  do  not  pretend  that  he  has.  Under  the  limitation  of  the 
will,  his  estate  terminated  with  his  life,  and  from  the  moment  that  fact  was 
ascertained,  the  legacies  ought  not  to  be  considered  as  a  personal  charge, 
whatever  might  have  been  the  construction,  while  the  possibility  of  a  fee,  was 
compatible  with  the  limitations  of  the  will.  That  possibility,  now  has  ceased. 
The  operation  of  the  will  has  been,  to  give  Jacob  a  life  estate  only,  and  the 
responsibility  of  his  representatives,  should  be  that  which  is  created  by  such 
an  estate. 

As  the  intention  Of  the  testator,  is  the  polar  star  by  which  we  are  to  be  guided, 
it  may  not  be  amiss  to  remark  here,  that  it  is  impossible  to  examine  this  will, 
without  coming  to  the  conclusion,  that  the  testator  intended  to  secure  to  Jacob, 
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at  teaat  an  equal  share  of  his  estate,  with  hi?  other  children;  hut  such  an  inten- 
tion, is  wholly  inconsistent  with  the  construction  claimed  hy  the  defendants,  as 
we  have  already  seen. 

But  aside  from  these  considerations,  it  appears  to  me,  that  the  intention  and 
will  of  John  Decker,  may  he  collected  from  the  language  of  the  limitation, 
which  provides,  that  if  Jacoh  should  die  without  issue,  the  estate,  '<af\er  the  rest 
may  have  their  legacies,  shall  revert  hack  to  the  rest  of  my  children,  and  their 
heirs,  to  he  equally  divided  among  them."  That  is,  if  Jacoh  shall  die  without 
issue,  the  estate  shall  go  to  the  rest  of  the  children,  afler  such  of  them,  as  are 
entitled  to  legacies,  unpaid,  shall  have  received  their  legacies.  Now,  if  it  was 
intended,  that  Jacoh  should  pay  the  legacies  in  any  event,  the  payment,  afler  his 
death,  would  not  have  been  made  a  condition  of  the  limitation.  The  estate 
would  have  passed  immediately,  and  without  condition,  to  the  other  children. : 
but  they  are  to  take  it  after  the  payment  of  the  legacies  is  complete.  They 
must  take  it,  therefore,  cum  honere,  or  not  at  all.  A  devise  made  to  a  person, 
and  his  heirs,  after  paying  a  sum  of  money,  implies  a  payment  by  the  devisee, 
and  the  money  to  be  paid,  is  a  charge  on  the  thing  devised*  Now,  in  this  case, 
the  limitation  over,  is  to  the  rest  of  his  children,  meaning  all,  except  Jacob,  afler 
the  rest  may  have  their  legacies,  meaning  by  the  term  rest,  such  of  the  legatees, 
as  should  not  have  received  their  legacies^  prior  to  the  death  of  Jacob.  Of 
course  so  much  of  the  legacies  as  remained  unpaid,  and  had  not  become  a  per. 
sonal  charge  on  Jacob,  at  the  time  of  his  death,  is  secured,  and  by  the  terms  of 
the  limitation  over,  is  made  a  charge  on  the  land. 

But  another  view  may  be  taken  of  this  question,  which  will  lead  to  the  same 
result*  The  devise  is  made  to  Jacob,  ''free  and  clear  of  any  incumbrance,  ex- 
cept as  herein  afler  mentioned."  This  exception  relates  to  the  legacies,  and  to 
the  limitation  over,  both  of  which,  are  to  be  regarded,  in  ascertaining  the  rights 
and  responsibilities  of  the  devisee,  because  the  devise,  is  in  terms,  made  subject 
to  them  both*  When  the  will  was  made,  and  when  it  took  effect  by  the  death 
of  the  testator,  Jacob  had  no  issue,  and  it  was  uncertain  whether  he  ever  would 
have  any.  It  was,  therefore,  a  matter  within  the  calculation  of  the  devisor, 
that  the  limitation  would  probably  have  its  intended  effect,  and  that  Jacob's  in- 
terest might  prove  to  be  an  estate  for  life  only.  With  that  impression  on  his 
mind,  making  the  devise  subject,  not  only  to  the  legacies,  but  to  the  limitation 
over,  he  has  virtually  led  the  question,  as  to  the  nature  of  the  charge  of  the  leg- 
acies, an  open  one,  to  be  decided,  when  the  extent  of  the  incumbrance  on  the 
devise,  should  be  ascertained.  And  I  confess  that  I  do  not  see  any  incongruity 
or  inc<mvenience,  resulting  from  this  arrangement  of  the  testator.  If  he  had  said 
in  terms,  what  he  has  said  by  implication,  and  what  is  certainly  a  fair  interpre- 
tation of  his  will,  that  Jacob  should  pay  the  legacies  as  they  became  due,  during 
his  life,  and  that  if  he  should  die  without  issue,  the  residue  should  be  a  charge 
on  the  land,  no  person  would  have  doubted  his  meaning,  or  questioned  his  right 
to  make  such  a  disposition  of  his  property,  and  if  the  rules  of  interpretation,  lead 
to  that  construction,  it  is  the  same  thing,  as  if  the  will  had  contained  it,  in  ex- 
press words* 

It  has  been  remarked  before,  that  this  is  a  novel  case.  It  is  in  some  respect  s 
a  ease,  sui  generis^  to  be  settled  by  the  application  of  general  principles,  with- 
out the  aid  of  adjudications,  but  keeping  in  view  the  intention  of  the  testator. 
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and  the  principles  by  which  devises  are  construed,  we  are  satisfied,  that  the  leg- 
acies did  not  continue  a  personal  charge,  after  the  possibility  of  an  estate  of  in« 
heritance,  had  determined,  by  the  death  of  the  devisee,  and  that  from  that  time 
they  have  been  a  charge  on  the  land,  in  the  hands  of  the  legatees,  to  whom  it 
was  limited  over  by  the  will.  Or,  in  other  words,  that  these  legacies  were  in- 
tended by  the  testator,  to  be  raised  out  of  the  land,  and  were  not  to  be  a  personal 
charge,  till  they  should  become  due,  and  that  they  should  then  attach  to  the 
person,  who  might  have  the  estate  by  the  will. 

The  consequence  of  this  opinion,  is,  that  the  representatives  of  Jacob  Decker, 
can  not  be  required  to  pay  any  part  of  the  legacies,  which  had  not  become  due, 
and  payable  at  the  time  of  his  death. 
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A  person  gains  a  legal  settlement  in  a  township,  though  warned  on  the  first  settlement,  if  th« 
warning  is  not  repeated  every  yeajr. 

This  was  an  action  of  debt  for  monies  paid  in  support  of  a  pauper,  and  was 
brought  for  the  purpose  of  obtaining  an  adjudication,  wliich  of  the  townships 
were  chargeable  with  the  support  of  the  pauper.  It  was  an  amicable  suit  and 
was  prosecuted  upon  an  agreed  case,  and  adjourned  for  decision  here,  by  the 
Supreme  Court,  sitting  in  Harrison  county. 

The  material  facts  are  as  follow  :  Previous  to  the  year  1821,  the  pauper  re- 
sided with  her  father  in  Wayne  township,  Jefferson  county,  and  had  obtained  a 
legal  residence  there.  In  April,  1821,  her  father  removed  and  settled  in  Stock 
township,  Harrison  county,  and  carried  the  pauper  with  him.  On  the  10th  day 
of  July,  1821,  the  overseers  of  the  poor  of  Stock  township,  warned  the  pauper 
to  depart,  which  warning  was  repealed  on  the  8th  of  June,  1822,  and  14th  of 
December,  1823,  and  again  within  one  year  from  the  last  warning.  On  the  8th 
of  October,  1825,  the  overseers  of  the  poor  of  Stock  township,  transported  the 
pauper  to  Wayne  township,  and  left  her  there;  when,  by  order  of  the  trustees 
of  Wayne  township,  she  was  sent  back  to  Stock,  and  again,  on  the  31st  of  Oc- 
tober, sent  by  the  trustees  of  Stock  to  Wayne,  where  she  had  since  been  sup. 
ported;  and  this  action  was  instituted  to  recover  the  money  expended  in  her 
support,  and  to  decide  upon  which  township  she  was  chargeable. 

Leavity  for  plaintiff.     BeeheCy  for  defendants. 

Opinion  of  the  courts  by  Judge  Hitchcock. 

Such  is  the  situation  of  our  country,  that  this  court  is  rarely  called  upon,  to 
give  a  construction  to  the  "act  for  the  relief  of  the  poor."  While  the  people  of 
older  states  and  communities,  have  been  oppressed  with  heavy  taxes  for  the  sup. 
port  of  paupers,  we  have  been  measurably  free  from  this  burthen.  So  fertile 
is  the  soil,  and  so  various  are  the  modes  of  employment,  that  with  a  reasonable 
share  of  industry,  and  economy,  almost  any  individual,  arrived  at  the  years  of 
discretion,  possessed  of  health  and  sound  intellect,  may  obtain  a  comfortable  sub- 
sistence in  Ohio.  None  but  the  unfortunate  need  claim  the  support  of  public 
charity.     The  time,  howev^^r.  must  and  will  arrive,  when  questions  of  great  im- 
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portance  to  the  community,  growing  out  of  the  poor  laws,  must  bo  settled,  and 
it  is  desirable  they  should  be  settled  correctly. 

The  general  principle  pervading  the  law,  is,  that  every  pauper  shall  be  sup- 
ported by  the  township  where  he  or  she  may  have  been  last  legally  settled*  We 
are  now  called  upon  to  give  a  construction  to  the  4th  section  of  the  before 
named  act..  This  section  provides  in  what  manner  a  person  may  gain  a  legal 
settlement.  As  the  question  is  important,  it  is  to  be  regretted  that  the  counsel 
employed  in  the  case,  should  not  have  given  it  a  careful  examination,  and  sub- 
mitted to  the  court  an  argument  containing  the  result  of  their  investigations. 
This,  however,  has  been  neglected.  I  have  not  had  recourse  to  the  statutes  of 
all  the  different  states  of  the  Union  relative  to  this  subject,  but  so  far  as  my  ex- 
amination has  extended,  I  find  no  law  similar  to  our  own.  Of  course,  we  can 
expect  to  derive  but  little  aid  from  the  decisions  of  courts  in  our  sister  states. 

This  section  of  the  statute  provides,  ''that  any  person  or  persons  (other  than 
those  hereinafler  provided  for)  residing  one  year  in  any  township  in  this  state, 
without  being  warned  by  the  overseers  of  the  poor,  for  said  township,  to  depart 
the  same,  shall  be  considered  as  having  gained  a  legal  settlement,  in  such  town- 
ship." ''That  every  indented  servant,  legally  brought  into  this  state,  shall  ob- 
tain legal  settlement  in  the  township,  where  such  servant  first  served  his  or  her 
master,  or  mistress,  the  space  of  twelve  months."  That  "every  married  woman, 
during  coverture,  and  afler  her  husband's  death,  shall  be  considered  as  legally 
settled  in  the  place  where  he  was  last  legally  settled;  but  if  he  shall  have  no 
known  place  of  legal  settlement,  then  she  shall  be  considered  as  legally  settled  in 
the  place  where  she  was  last  legally  settled  before  marriage."  The  subsequent 
parts  of  the  section,  point  out  the  manner,  in  which  a  person  likely  to  become 
chargeable  is  to  be  warned  to  depart  the  township,  and  the  proceedings  in  ad- 
dition to  such  warning. 

It  is  to  the  first  clause  of  the  section,  that  our  attention  is  now  turned,  and  the 
question  which  arises  is,  can  a  person  who  has  been  warned  to  depart  the 
township,  gain  a  legal  settlement  in  the  same  township,  by  residing  therein  one 
year  afler  such  warning,  the  warning  itself  not  having  been  repeated?  In  favor 
of  the  opinicm  that  a  repetition  of  the  warning  is  unnecessary,  it  may  be  urged 
that  it  is  required  by  neither  the  spirit,  or  express  letter  of  the  statute,  and  that 
it  would  be  inconvenient  to  the  township  officers.  That  a  repetiticm  of  the 
warning  would  be  inconvenient  to  the  township  officers,  is  not  denied;  nor  is  it 
pretended  that  such  proceeding  is  required  by  the  express  letter  of  the  statute, 
that  is,  that  it  is  required  in  so  many  words,  but  the  spirit  and  policy  of  the 
law,  seem  clearly  to  render  it  necessary.  Ohio  is  a  new  state,  and  policy  dic- 
tates that  in  her  different  acts  of  legislation,  she  should  go  great  lengths  to  en- 
courage emigration.  This  cannot  be  done  effectually,  unless  the  terms  upon 
which  a  legal  settlement  may  be  gained,  are  made  easy.  Under  this  impres- 
sion, the  law  under  consideration  was  undoubtedly  enacted.  By  its  provisions 
it  is  more  easy  to  gain  a  legal  settlement,  than  in  most,  if  not  all  the  older  states 
of  the  Union.  But  were  we  to  say  that  a  man  once  having  been  warned  to 
depart  the  township,  could  never  thereafter  gain  a  legal  settlement  in  the  same 
township,  this  policy  of  the  law  would  be  defeated. 

Such  construction  too,  would  in  many  cases,  cause  manifest  injustice.     By 
the  first  clause  of  this  section,  it  is  residence,  and  residence  alone,  by  which  a 
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person  acquires  a  legal  settlement*  A  person  who  had  heen  once  warned  to 
depart,  could  not  by  any  subsequent  act  of  his  own,  of  the  township,  or  of  its 
officers,  gain  this  privilege.  He  might  accumulate  any  amount  of  property, 
might  hold  any  office,  might  be  severely  taxed,  and  contribute  largely  for  the 
support  of  the  poor,  still,  it  would  make  no  difference.  Eventually,  misfortune 
might  overtake  him,  his  property  might  be  swept  away,  himself  reduced  to  pov. 
erty,  and  in'his  old  age  he  might  need  for  his  subsistence,  aid,  similar  to  that 
which  he  had  so  liberally  bestowed  on  others.  Whence  is  he  to  derive  this  aid? 
Not  from  the  township  where  he  has  spent  most  of  his  days,  where  he  h^fi  ac- 
cumulated and  expended  his  property,  whose  poor  he  has  assisted  to  support, 
where  are  his  friends  and  acquaintances.  From  this  township,  some  forty  or 
fifty  years  before,  he  was  warned  to  depart,  and  there  he  has  no  legal  settle, 
ment.  He  must  be  removed  to  the  place  where  he  was  last  settled,  there  to  lin- 
ger  out  the  small  remains  of  life  among  strangers. 

By  adopting  this  construction,  we  should  not  only  defeat  the  policy  of  the  law, 
but  measurably  contradict  the  letter.  The  words  are,  '^  any  person  or  persons 
residing  one  year  in  any  township  in  this  state,  without  being  warned,"  &c. 
not  from  the  time  of  his  first  arrival;  of  this  nothing'  is  said.  It  seems  to  con* 
template  one  year's  continued  residence,  without  reference  to  the  time  when* 
It  may  be  immmediately  af\er  the  first  arrival;  it  may  ba  at  any  subsequent 
period.  And  if  the  overseers  of  the  poor,  having  once  warned,  fail  to  respect 
tiiat  warning,  the  individual  concerned,  may  well  conclude,  that  they,  as  well 
as  the  other  citizens  of  the  township,  are  satisfied  that  he  should  gain  a  legal 
settlement  among  them. 

Upon  the  whole,  we  are  clearly  of  the  opinion,  that  under  the  statute  in  ques- 
tion, the  continued  residence  for  one  year  in  a  township,  without  being  warned, 
is  sufficient  to  gain  a  legal  settlement.  It  is  not  sufficient  that  the  warning 
shall  have  been  once  given;  it  must  be  repeated,  so  that  at  no  one  period,  there 
shall  have  been  this  continued,  uninterrupted  residence. 

This  principle  being  decided,  there  is  no  difficulty  in  applying  it  to  the  case 
under  consideration.  Mary  Endsly,  the  pauper,  was  originally  settled  in  the 
township  of  Wayne.  She  removed,  in  company  with  her  father,  to  the  town- 
ship of  Stock,  in  the  spring  of  the  year  1821.  At  this  time  we  must  suppose 
she  was  of  full  age,  as  nothing  to  the  contrary  appears  from  the  agreed  case. 
From  this  latter  township  she  was  warned  to  depart,  10th  of  July,  1821,which 
warning  was  repeated  on  the  8th  day  of  June,  of  the  succeeding  year.  She 
still  continued  to  reside  in  the  township,  and  was  not  again  warned  to  depart 
until  the  14th  of  November,  1823.  Here  then  was  a  continued  residence  of 
more  than  one  year,  without  interruption,  by  a  warning  to  depart,  by  means 
whereof,  she  gained  a  legal  settlement,  and  this  township  is  chargeable  with 
her  support. 

Judgment  must,  therefore,  be  rendered  for  the  plaintifls. 

JuDOB  Bubnet's  dissenting  opinion. 

The  statement  of  facts,  on  which  this  case  was  submitted,  presents  but  a  sin- 
gle question,  whether  a  person  "who  will  be  likely  to  become  a  public  charge," 
and  who  has  been  legally  warned  by  the  overseers  of  the  poor  of  the  township. 
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into  which  he  removes,  within  the  term  prescribed  by  the  statute,  can  afterwards 
acquire  a  settlement  in  that  township,  by  being  suffered  to  reside  therein,  a  year 
after  such  warning,  without  beiisg  warned  a  second  time.  Or,  in  other  wt)rds, 
whether  it  is  the  duty  of  the  overseers  to  repeat  the  warning,  from  time  to  time, 
so  as  to  prevent  an  interval  of  twelve  months  between  such  warnings. 

That  part  of  the  statute  which  relates  to  this  question,  is  in  the  following 
words:  "That  any  person  or  persons,  residing  one  year  in  any  township  in  this 
state,  without  being  warned  by  the  overseers  of  the  poor  for  such  township,  to 
depart  the  same,  shall  be  considered  as  having  gained  a  legal  settlement,  in 
such  township.  And  the  overseers  of  the  poor,  on  receiving  information  that 
any  person  has  come  within  the  limits  of  their  township  to  reside,  who  will  be  like- 
ly to  become  a  township  charge,  shall  issue  their  warrant  or  order  to  any  cob« 
stable  of  the  township,  commanding  such  constable,  to  warn  such  person  to  de- 
part the  township."  The  first  branch  of  this  section  provides  how  a  person 
moving  into  a  township,  may  acquire  a  legal  settlement  therein;  ;uid  the  second 
prescribes  the  duty  of  the  overseers,  on  receiving  information  that  any  sus- 
pected person  has  come  to  reside  within  the  limits  of  their  township.  By  the 
first,  a  residence  of  one  year,  without  being  warned,  gives  a  settlement.  This^ 
I  apprehend,  relates  exclusively  to  the  first  year  of  their  residence.  If  a  per- 
son shall  reside  one  year  in  any  township;  that  is,  if  he  shall  come  into  a  town- 
ship and  reside  therein,  one  entire  year  year  thereafter,  he  shall  at  the  expira- 
tion of  that  year,  acquire  a  settlement,  unless  he  shall  have  been  warned  in  the 
interval,  but  if  he  shall  have  been  warned  within  that  year,  the  law  gives  him 
no  right.  It  does  not  provide  for  a  second  te^,  within  which  he  may  aquire  a 
right  by  residence,  under  any  circumstances. 

By  the  common  law,  paupers  have  no  claims  on  public  ofiicers,  or  public  funds. 
They  are  to  depend  on  private  benevolence,  and  the  charity  of  well  disposed 
christians.  The  right  of  receiving  a  support  from  the  township  treasury,  48 
given  by  the  statute,  and  it  can  be  claimed  in  those  cases  only,  which  come 
clearly  within  the  statute.  The  period  from  which  the  time  of  residence  that 
will  give  a  settlement,  must  be  calculated,  is  the  day  on  which  the  pauper  came 
into  the  township  to  reside,  and  the  question  whether  he  acquires  a  settlement, 
or  not,  depends  on  the  fact,  whether  he  is,  or  is  not  jvamed,  within  that  time.  If 
he  is  not  warned,  he  acquires  the  right;  but  if  he  is,  he  does  not  acquire  it.— 
The  warning  within  the  year,  excludes  the  right,  and  the  possibility  of  subse- 
quently acquiring  it. 

If  the  question  be  asked,  did  this  pauper,  after  she  removed  into  Stock  town- 
ship to  reside,  remain  there  a  year  without  being  warned  ?  the  answer  must  be 
she  did  not;  she  was  warned  before  the  year  expired.  This  being  the  fact,  her 
subsequent  residence,  in  my  view,  has  nothing  to  do  with  the  case.  On  being 
once  legally  warned,  it  was  proper  for  her  to  return  to  the  place  of  her  last 
settlement.  Her  subsequent  residence  in  the  township,  though  permitted,  was 
at  her  peril,  and  instead  of  securing  to  her  privileges  under  the  law,  subjected 
her  to  the  penalty  of  being  removed  by  force,  when  the  proper  period  for  so  do- 
ing  should  arrive.  In  the  mean  time,  she  was  an  intruder,  and  in  that  character 
acquired  no  rights. 

The  object  of  the  law,  was  the  protection  of  townships  from  the  charge  of 
supporting  persons,  who  have  no  legal  claims  on  them,  and  at  the  sametimOs  to 
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apprize  such  persoDs,  that  they  cannot  acquire  a  legal  claim  to  support,  by  cpn- 
tfaming  to  reside  19  the  township;  for  which  purpose,  the  first  warning  within  the 
year,  is  altogether  sufficient.' 

The  second  branch  of  the  section,  which  folates  to  the  duty  of  the  overseers, 
requires  them  to  give  but  one  notice  or  warning,  and  it  fixes  the  time  when  it 
becomes  their  duty  to  give  that  warning.  They  must  do  it,  on  receiving  infor- 
mation that  a  person,  who  is  likely  to  become  chargeable,  has  come  within  their 
township  to  reside,  and  they  are  not  required  under  any  circumstances  to  repeat 

m 

it.  When  it  has  once  been  gived  within  the  time  designated,  the  officers  have 
discharged  their  duty,  and  nothing  more  is  required  .of  them,  until  the  suspected 
person  becomes  a  public  charge.  Then,  and  [not  tiU  [then,  it  is  made  their 
duty  to  remove  him.  In  the  interim,  he  may  remain  where  he  is,  but  always 
liable  to  be  removed,  when  he  ceasesto  have  the  means  of  self  support. 

If  a  repetition  of  the  warning  had  been  Intended,  it  would  have  been  provided 
for.  If  at  the^expiration  of  a  year  from*  the  first  warning,  the  pauper  is  to  be 
considered  as  having  come  again  into  the  township,  and  if  a  knowledge  of  his 
continuance  by  the  overseers,  is  to  .be  considered  as  fresh  evidence  of  that  fact, 
the  legislature  ought  to  have  said  so,  and  should  have  made  it  the  duty  of  the 
officers  to  repeat  the  warnmg,  in  proper  season.  But  as  the  law  now  stands,  if 
they  have  warned  the  pauper  once,  within  the  time  prescribed,  it  is  made  their 
duty  to  remove  him,  when  he  shall  become  chargeable,  whether  more  or  less- 
than  a  year  has  elapsed,  since  the  warning  was  given;  there  is  no  limitation  as 
to  time. 

It  appears  to  me,  that  the  construction  put  on  the  first  part  of  the  section,  is 
inconsistent  with  the  only  construction  that  can  be  given  to  the  concluding  part 
of  it.  We  are  required  to  construe  the  statute,  so  that  every  part  may  stand^ 
if  it  be  possible,  and  one  part  of  the  statute  frequently  points  out  the  construc- 
tion that  must  given  to  another.  The  first  part  of  the  section  in  question,  is 
carelessly  drawn,  but  taken  in  connection  with  the  concluding  part,  the  meaning 
of  it  is  apparent.  Residing  one  year,  must  mecm  a  year  from  the  time  when  a 
suspected  person  first  comes  into  the  township  to  reside,  and  with  this  quali£ca« 
tion,  the  case  presents  no  difficulty. 

It  is  generally  admitted  that  the  sense  of  a  statute  is  not  changed  by  transpo. 
sing  the  parts  of  it.  In  this  case,  it  appears  to  me,  that  the  parts  of  the  fourth 
section  are  not  placed  in  their  natural  order.  By  changing  the  order,  the  sec- 
tion will  read  thus:  "The  overseers  oC  the  poor,  on  receiving  information  that 
any  person  has  come  withm  the  limits  of  their  township,  to  reside,  who  will  be 
likely  to  become  a  township  charge,  shall  issue  their  warrant,  or  order,  to  any 
constable  of  the  township,  conmianding  said  constable  forthwith  to  warn  such 
person  to  depart  the  township,  by  reading  said  warrant,  &c.;  and  any  person 
or  persons  residing  one  year  in  any  township  in  this  state,  without  being  warned 
by  the  overseers  of  the  poor  to  depart  the  same,  shall  be  considered  as  having 
gained  a  legal  settlement  in  such  township."  On  this  reading  it  seems  to  be 
evident,  that  the  gaining  of  a  settlement  is  the  consequence  of  not  being  warned 
within  a  year  afler  the  person  first  moves  into  the  township,  that  being  the  only 
warning  required,  and  consequently  the  only  one  referred  to,  and  on  this  suppo. 
sitition,  it  must  follow,  that  a  warning  within  the  year,  excludes  a  settlement. 
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McARTHUR  v.  NEVIL,  ET  AL.      . 

Construction  of  entries. 

This  was  a  bill  in  chancery,  by  a  junior  patentee,  against  one  in  possession, 
under  an  elder  patent,  to  obtain  title  and  possession  of  certain  lands,  in  Picka- 
way county.  The  case-involved  many  important  questions  connected  with  the 
construction  of  a  series  of  entries.  It  was  adjourned  here  for  decision  from 
the  county  of  Pickaway,  and  very  elaborately  argued  by 
•    •  . 

Leonard,  fi>r  the  complainant. 

ScoUf  Grimke  and  Murphy,  for  the  defendants. 
Opinion  of  ike  court,  hy  Judge  Buunet. 

The  pleadings  and  exhibits  present  a  number  of  questions,  which  have  been 
argued  by  counsel,  at  considerable  length,  but  which  the  court  have  not  thought 
it  necessary,  either  to  consider,  or  decide.     Our  attention  has  been  directed  to 
two  questions  only,  which  seem  to  embrace  the  merits  of  the  case. 

1st.  The  effect  of  the  several  surveys  made  at  different  times,  on  the  entry, 
in  the  name  of  Tench,  assignee. 

2d.  The  true  construction  of  Rose's  entry.  No.  441,  on  which  all  the  subse- 
quent entries,  including  those  in  dispute,  connected  with  it  on  the  river  above, 
must  necessarily  depend. 

These  questions  are  to  be^^decided  on  the  following  facts.  In  August,  1787, 
one  Lawson  made  an  entry.  No.  439,  on  the  Scioto  River,  beginning  at  a  point, 
on  the  bank,  eight  miles  above  the  mouth  of  Paint  creek.  On  the  same  day, 
Blair  made  an  entry.  No.  440,  of  one  thousand  acres,  beginning  at  Lawson's 
upper  comer,  on  the  river,  running  up  the  river  four  hundred  poles,  wen  redu- 
ced to  a  straight  line,  thence  at  right  angles  from  the  general  course  of  the 
river,  and  with  Lawson's  line,  for  quantity.  Rose  made  an  entry.  No.  441,  of 
one  thousand  acres,  on  the  Scioto  river,  beginning  at  the  upper  comer  of  A. 
Blair's  entry,  No.  440,  on  the  bank  of  the  river,  running  up  the  river  four  bun- 
dled poles,  when  reduced  to  a  straight  line;  then  at  right  angles  from  the  gene- 
ral course  of  the  river,  and  with  Blair's  line  for  quantity. 

Gaines  then  entered  one  thausand  acres,  beginning  at  the  upper  comer  of 
Rose. 

White  entered  two  thousand  acres,  beginning  at  the  upper  comer  of  Gaines. 

Goleman  entered  one  thousand  acres,  4)eginning  at  the  upper  comer  of 
White. 

Jordan  entered  one  thousand  acres,  beginning  at  the  upper  comer  of  Gole- 
man. 

Gait,  under  whom  the  defendants  claim,  entered  one  thousand  acres,  on  the 
Scioto  river,  beginning  at  the  upper  comer  of  Jordan's  entry.  No.  449,  on  the 
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bank  of  the  river,  running  up  the  river  four  hundred  poles,  when  reduced  to  a 
straight  line,  thence  at  right  angles  to  the  general  course  of  the  river,  and  with 
Jordan's  line  for  quantity. 

Biddle  then  entered  one  thousand  acres,  beginning  at  the  upper  comer  of 
Gait. 

John  Tench,  assigaee,  under  whom  the  complainant  claims,  then  entered 
twelve  hundred  acres,  part  of  military  warrant,  2377,  on  the  Scioto,  beginnings 
af  the  upper  corner  of  C.  Biddle's  entry,  No.  452,  running  up  the  river  five 
hundred  poles,  when  reduced  to  a  straight  line,  thence  from  the  general  course 
of  the  river,  at  right  angles,  and  with  Biddies  line  for  quantity. 

These  entries  were  all  surveyed  in  1793,  by  a  deputy,  regularly  appointed, 
and  most  of  them  have  been  settled,  and  improved  many  years. 

In  1807,  800  acres,  of  the  entry  in  tlie  name  of  Tench,  assignee,  were  with- 
drawn, and  located,  and  surveyed,  on  other  lands. 

In  1809,  400  acres,  residue  of  the  above  entry  of  Tench,  assignee,  were 
again  surveyed  by  D.  McArthur  an  authorised  deputy,  in  such  form  that  the 
length  of  the  survey,  was  626  poles,  and  its  breadth  124  poles. 

In  1823,  the  same  400  acres,  were  again  surveyed  by  D.  McArthur,  in  two 
separate  surveys,  so  as  to  include  a  part  of  the  survey  of  Biddle,  and  a  part  of 
the  survey  of  Gait,  which  now  belongs  to  the  defendants. 

From  a  correct  diagram  of  Blair's  entry,  440,  it  appears  that  he  has  three 
comers  on  the  Scioto  river,  one  at  each  extremity  of  his  base,  and  one  where 
his  back  line  intersects  the  river. 

Rose  surveyed  from  the  uppermost,  or  third  comer  on  the  river,  and  alJ  the 
subsequent  entries,  including  that  of  the  complainants,  have  been  auryejed  in 
conformity  with  it. 

The  complainant  now  contends,  that  the  beginning  comer  of  Rose,  is  the 
second  comer  of  Blair,  on  the  river,  at  the  upper  extremity  of  hi^base. 

The  county  surveyor  has  reported,  that  the  entry  of  Rose,  cannot  be  laid 
down,  or  Purveyed  from  that  corner  as  a  beginning. 

The  entry  in  the  name  of  Tench,  was  ma«[e  on  a  military  warrant,  granted 
to  Doctor  Trezvant,  who,  it  is  said  never  assigned  to  Tench,  or  authorized  an 
entry  in  his  name. 

The  complainant  claims  by  assignment  from  Wallace  and  Woodbridge,  who 
claimed  as  assignees  of  Trezvant,  and  deny  the  right  of  Tench. 

Without  stopping  to  examine  the  validity  of  the  assignments  on  either  side,  I 
shall  take  it  for  granted,  they  are  regular,  and  that  the  complainant  has  ac- 
quired a  valid  right  to  the  entry  in  the  name  of  Tench,  assignee. 

1st.  The  first  enquiry  then  is,  what  is  the  effect  of  the  different  surveys,  that 
have  been  made  on  the  entry  in  the  name  of  Tench,  assignee. 

The  complainant  alleges  that  Tench,  having  made  the  entry  in  his  own  name^ 
without  authority,  must  be  considered  as  a  trustee  for  him.  He  therefore  af- 
firms the  entry,  and  claims  the  benefit  of  it,  but  contends,  that  the  first  and 
second  surveys  were  made  without  authority,  and  that  the  only  authorized  sur- 
vey, is  the  one  made  by  his  direction  in  1823.  It  is  difficult  to  account  for 
the  fact,  that  this  entry  was  permitted  by  the  principal  Surveyor,  without  evi- 
dence of  an  assignment.  But  taking  it  for  granted,  that  the  entry  was  obtained 
by  the  practice  of  a  fraud  on  the  officer,  or  in  consequence  of  his  negligence 
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and  inattention,  yet,  as  the  complainant  has  sanctioned  it,  after  it  was  suryeyed^ 
and  recorded,  in  the  name,  and  as  the  property  of  Tench,  it  would  seem  that 
he  haM  recognized  the  power  hy  which  both  the  entry  and  the  survey  were 
made. 

In  addition  to  this,  it  is  in  proof,  that  the  surveys  of  1793,  and  1809,  were 
made  by  regular  and  authorized  deputies;  it  is  therefore  to  be  presumed,  that 
they  were  made  legally,  and  on  proper  authority.  The  officers  were  acting 
under  the  obligation  of  an  oath,  and  on  their  personal,  and  official  responsibili. 
ty.  In  the  absence  of  all  proof,  therefore,  we  are  to  take  it  for  'granted,  that 
the  person  having  the  control  of  the  warrant,  directed  the  survey,  and  that  it 
was  executed  in  conformity  with  such  direction. 

The  objection  to  these  surveys,  seems  to  rest  on  the  supposition,  that  Tench 
ordered  them.  But  there  is  no  evidence  of  that  fact.  If  Tench  had  not  the 
control  of  the  location,  as  it  is  contended,  the  survey  may  have  been  directed  by 
Trezvant,  or  some  other  person,  who  had  an  interest  in  the  land,  or  a  power  to 
manage  it.  On  any  other  supposition  it  would  be  impossible  to  sustain  half  the 
surveys  that  have  been  made  in  ihe  district;  and  when  it  is  remembered  that  the 
first  survey  was  made  many  years  before  the  existence  of  the  complainant's 
right,  and  before  the  alleged  assignment  by  Trezvant  to  Wallace,  we  can 
readily  understand  why  it  is,  that  this  complainant  has  no  knowledge  of  the 
transaction.  His  want  of  information,  however,  does  not  change  its  character. 
Trezvant  has  never  disavowed  it,  nor  is  there  any  proof  that  it  was  made  with- 
out his  authority.  Wallace  certainly  knew  the  situation  of  the  location  before  he 
purchased,  and  that  he  was  bound  by  all  the  steps  that  had  been  legally  taken, 
towards  the  completion  of  the  title,  and  yet  he  has  shown  no  disavowal  of  the 
survey,  either  by  Trezvant,  or  Tench.  The  inference  from  this  fact,  in  connec- 
tion with  the  credit  which  must  be  given  to  the  official  acts  of  a  sworn  deputy, 
is  irresistible.  As  the  case  is  presented,  I  cannot  discover  any  difference  be- 
tween the  validity  of  the  entry,  aad  that  of  the  survey.  They  rest  on  the  same 
ground,  depend  on  the  same  evidence,  and  must  stand  or  fall  together.  If  the 
absence  of  testimony  be  sufficient  to  condemn  the  survey,  the  entry  must  share 
the  same  fate,  for  they  must  be  presumed  to  have  been  made  by  the  same  per- 
son, or  at  least  under  the  same  authority.  The  distinction  between  them,  which 
counsel  have  endeavored  to  make,  does  not  appear  to  me,  to  have  any  founda- 
tion to  support  it.  The  whole  process  of  consummating  a  title,  from  the  emana- 
tion  of  the  warrant,  to  the  granting  of  the  patent,  is  one  transaction,  though 
consisting  of  different  parts;  and  the  assignee  of  a  warrant,  takes  it  in  the 
state  of  process  towards  a  complete  title,  in  which  it  is  found,  at  the  time  of  his 
purchase,  but  with  the  same  right  of  the  original  holder,  to  disavow  any  step 
that  may  have  been  taken  illegally,  or  without  authority.  Such  illegality,  or 
want  of  authority,  however,  is  not  to  be  presumed,  nor  is  it  to  be  admitted,  on 
the  bare  assertion  of  the  assignee,  who  must  have  been  a  stranger  to  the  trans- 
action, at  the  time  it  took  place.  The  law  presumes  that  to  be  legally  done, 
which  is  done  by  an  officer,  vested  with  competent  authority,  and  on  the  suppo- 
sition,  that  the  first  survey  was  made  by  such  an  officer,  the  assignee  is  bound 
by  it,  though  by  a  fair  construction  of  the  entry,  it  might  have  justified  a  differ- 
ent survey.     This  survey  of  1793,  does  dot  conflict  with  the  survey  of  the 
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defendants,  which  includ^a  the  land  now  in  dispute,  and  being  the  tufvey  by 
which  the  complainant  is  bound,  he  cannot  take  any  thing  by  his  patent,  which 
is  founded  on  the  survey  of  1823. 

2d.  The  second  question  is,  what  is  the  correct  construction  of  Rose's  entryi 
No.  441,  on  which  the  position  of  Tench's  entry  must  depend. 

Rose  calls  for  the  upper  corner  of  Blair's  entry,  on  the  river,  as  his  beginning. 
It  is  necessary,  therefore,  to  ascertain  that  comer. 

The  complainant  contends,  that  it  must  be  the  upper  comer  of  Blair's  base^ 
line;  but  according  to  my  apprehension,  it  is  the  upper  comer  of  his  entry 
without  reference  to  any  particular  line.  In  most  cases,  where  both  ends  of  a 
base  line  terminate  at  points  on  a  water  course,  and  the  call  is  to  run  back  for 
quantity,  the  upper  corner  on  the  base,  will  be  the  upper  corner  of  the  entry,  on 
the  river;  but  it  may  happen,  that  by  a  sudden  bend  in  the  course  of  the  stream, 
the  third  comer  of  the  entry,  is  the  upper  corner  on  the  river.  The  base  line 
alone,  does  not  constitute  an  entry.  It  must  be  taken  in  connection  with  the 
other  calls.  An  entry  is  neither  more,  nor  less,  than  a  location,  and  when  we 
speak  of  an  entry,  we  mean  a  tract  of  land,  with  defined,  though  unsurveyed 
boundaries,  that  must  necessarily  have  more  than  two  comers.  The  calls  of 
Blair's  entry;  places  two  of  his  corners  on  the  river,  with  certainty,  but  it  ne- 
cessarily includes  two  other  corners,  which  may,  or  may  not  be  on  the  river. 
A  valid  entry  must  be  certain  and  precise,  and  must  contain  the  means  of  ascer- 
taining its  boundaries  in  order  that  others  may  locate  the  adjoining  land  with 
safety.  This  entry  is  admitted  to  be  good.  It  must  therefore,  contain  the 
means  of  ascertaining  all  its  comers  with  certainty.  This  being  the  case,  it  is 
a  natural  conclusion,  that  Rose,  in  making  his  entry,  ascertained  the  situation 
of  Blair's  entry,  without  which,  he  must  have  located  at  random,  and  might 
have  called  for  the  same  land  which  Blair  had  previously  entered.  In  ascer- 
taining the  situation  of  that  entry,  he  certainly  knew,  that  no  part  of  it' could 
lie,  or  be  intended  to  he,  on  the  east  side  of  the  river;  and  that  although  the 
second  line,  as  called  for,  might  cross  the  river,  yet  the  entry  could  not  include 
land,  or  have  a  boundary,  or  a  comer,  on  the  east  side;  but  the  river  Would  be- 
come its  boundary,  from  the  point  where  the  line  shoulc|  cross,  and,  consequent- 
ly, that  its  uppermost  corner  on  the  river,  would  be  the  point  where  that  line, 
or  the  next  called  for,  should  cross,  for  the  last  time.  A  protraction  of  this  en- 
try, shows,  that  the  second  line  crosses  the  river,  and  terminates  out  of  the  mil- 
itary district;  and  that  the  third  line  re-crosses,  and  continues  a  considerable 
distance  within  the  district,  before  it  terminates.  On  examining  this  diagram 
if  the  question  be  asked,  what  is  the  real  entryi  or  location  of  Blair  ?  the  an- 
swer must  be,  so  much  of  the  land  within  its  lines,  as  is  on  the  west  side  of  the 
river;  or,  in  other  words,  the  land  bounded  by  the  river,  from  the  beginning  to 
to  the  termination  of  the  base,  and  from  the  termination  of  the  base,  to  the  point 
wherethe  back  line  intersects  the  river,  and  by  that  line,  and  the  line  called  for 
in  Lawson's  entry.  The  boundaries  of  the  location  being  ascertained,  another 
question  arises.  How  many  comers  has  it,  and  where  are  they  situated  ?  The  eye 
discovers  at  once,  that  it  has  four  corners;  one  at  the  commencement,  and  one  at 
the  termination  of  the  base;  one  at  the*point  where  the  back  line  intersects  the  riv- 
er, and  one  at  the  point  where  that  line  intersects  the  line  of  Lawson.  If  this  ex. 
position  be  correct,  the  upper  by  which  I  understand  the  uppermost  comer  of 
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Blair*s  entry  oil  the  river,  is  his  third  comer,  and  is  found  at  the  point  where  his 
back  line  intersects  the  river.   Assuming  that  corner  as  the  beginning  of  Rose,  it 
will  be  found,that  Tench's  entry  does  hot  interfere  with  Galt,and  that  the  survey  by 
which  Tench  now  claims,  does  not  include  any  part  of  land  covered  by  his  entry. 
In  construing  entries,  the  intention  of  the  locator,  should  not  be  disregarded, 
when  it  can  be  ascertained.     Although  it  may  be  inartificial ly  expressed,  it 
should  be  made  the  rule  of  construction,  as  far  as  possible.     The  evident  in. 
tention  of  Rose,  was  to  begin  on  the  river,  at  the  point  where  the  boundary  of 
Blair  should  .leave  it,  for  the  last  time.     On  this  supposition,  he  has  appropria- 
ted the  vacant  land  contiguous  to  Blair;  but  on  the  complainant's  construction, 
he  has  attempted  to  appropriate  the  land  covered  by  him.     As  the  complcunant 
has  surveyed  for  him,  at  least  nine  hundred  and  fifty,  of  his  thousand  acres,  are 
within  the  lines  of  Blair;  and  this  result  must  have  been  evident,  to  the  eye  of 
the  locator,  when  he  made  the  entry.     From  the  termination  of  Blair's  base,  the 
Scioto  changes  its  course.     Its  bed  then  becomes  about  parallel  with  his  second 
line;  so  that  a  person  on  the  ground,  would  naturally  conclude,  that  the  third  cor- 
ner of  Blair,  would  be  on  the  river,  and  he  would  perceive  at  once,  that  by  calling 
for  the  termination  of  his  base  line,  for  a  beginning,  andthence  up  the  river,  for  the 
base  of  his  own  entry,  he  would  unavoidably  cover  the  principal  part,  if  not  the 
whole,  of  that  entry,  instead  of  making  it  a  boundary,  as  he  intended*     Here 
then,  we  have  the  reason  why  the  county  surveyor  could  not  lay  down,  or  sur- 
vey the  entry  of  Rose,  from  Blair's  second  corner.     It  was  because  Rose's  base, 
would  be  precisely  the  second  line  of  Blair,  and  he  would  run  back  for  quantity, 
directly  through  Blair's  entry,  and  include  almost  the  whole  of  it.     In  addition 
to  this,  it  should  be  remembered,  that  the  whole  chain  of  entries,  from  Lawson 
to  Tench,  which  seem  to  have  been  made  on  the  same  day,  have  been  surveyed 
about  thirty  years.    That  they  have  been  occupied  and  improved  fifteen  or 
twenty  years,  and  some  of  them  more:  that  Rose's  survey  commenced  at  the 
third  corner  of  Blair,  and  that  the  whole  chain  of  subsequent  entries,  including 
Tench's,  were  surveyed  in  conformity  with  it.     These  facts  show,  not  only  the 
intention  of  Rose,  but  the  construction  which  has  been  put  upon  his  entry,  as  to 
its  beginning  corner,  by  all  the  locators  above  him.     Tench's  location,  claimed 
by  the  complainant,  stood  on  a  survey,  made  by  an  authorized  deputy,  in  con- 
formity with  the  construction  now  given,  from  1793,  till   1323,  when  the  com- 
plainant ordered  a  new  survey,  by  which  Tench's  location  is  moved  down  the 
river,  about  800  poles,  and  made  to  interfere  with  the  surveys  of  Biddie  and 
Gait,  as  they  were  executed  in  1793.     If  this  construction  prevails,  the  whole 
chain  of  surveys  must  be  removed,  firom  the  ground  oa  which  they  were  made, 
and  the  occupants  must  lose  their  improvements,  notwithstanding  the  construc- 
tion given  by  Rose,  to  his  entry,  is  in  conformity  with  established  rules,  consis- 
tent  with  its  own  terms,  and  in  accordance  with  the  common  understanding  of 
those,  whose  locations  are  connected  with  it. 

If  it  was  the  intention  of  Rose,  to  call  for  the  entry  of  Blair,  as  a  boundary, 
without  interfering  with  it,  his  object  could  not  be  attained  in  any  other  way, 
than  by  taking  his  uppermost,  or  third  comer,  on  the  river,  as  a  beginning. 

In  Evans  v.  Manson,  (1  Bibb,  5,)  (hQ  court  say,  that  a  locator,  calling  to  join 
a  claim,  shall  not  be  intended  to  interfere  with  it.  In  Lipscam  v.  Grubbsy  (3 
Bibbf  400,)  the  same  rule  is  given.    The  court  there,  rejected  a  call  to  run 
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fiorthy  because  it  produced  a  repugnance,  by  making  the  entry  interfere  with 
a  location  called  for.  They  decided,  that  the  locator  meant  to  say  fotUh^  but  by 
mistake,  said  north;  that  the  idea  could  not  be  entertained,  that  he  intended  to 
lose  400  acres,  by  includiug  the  claim  he  had  called  for,  and  which  he  had 
thereby  admitted  to  be  superior  to  his  own;  that  the  whole  entry  should  be  taken 
together,  to  ascertain  the  most  probable,  fair,  and  rational  meaning  of  the  lo- 
cator, and  that  subsequant  locators,  from  a  just  construction  of  the  entry,  might 
understand  the  mistake.  Now,  in  the  case  before  us,- by  assuming  the  comer 
on  Blair's  base  line,  as  a  beginning,  Rose,  not  only  interferes  with  the  entry 
which  he  calls  for  as  a  boundary,  but  includes  at  least  950  acres  of  it,  and  will 
not  cover  more  than  forty  or  fifly  acres  of  vacant  land,  when  he  intended  to  lo- 
cate 1000  acres;  but  according  to  the  construction  by  which  he  has  surveyed,  he 
oaves  his  call  for  Blair  as  a  bounbary,  prevents  all  interference,  and  obtains  his 
quantity  of  land.  No  person  can  mistake  this  meaning,  for  a  moment.  The 
locator  next  above  him,  clearly  understood,  and  surveyed  his  entry  accordingly, 
and  those  adjoining,  for  an  indefinite  extent,  have  understood,  and  surveyed  in 
the  same  way.  The  complainant  himself,  or  those  under  whom  he  holds,  have 
also  surveyed  on  the  same  principle,  and  acquiesced  in  it,  for  nineteen  years. 

From  the  loose  manner  in  which  entries  have  been  made  in  this  district,  as 
well  as  in  Kentucky,  great  latitude  has  been  taken,  to  make  the  language  used 
conform  to  the  intention  of  the  locator.  In  the  case  of  Massie  o.  WaUSy  (6 
Cran.  157,)  the  Supreme  Court  admit  the  necessity  of  establishing  rules,  to 
save  locations  that  would  otherwise  be  defective,  for  want  of  that  degree  of 
certainty,  which  is  required  for  the  safety  of  subsequent  locators,  and  they  de- 
cided the  case,  on  the  principle  that  they  were  bound  to  support  the  entry,  if^ 
by  any  reasonable  construction,  it  could  be  supported.  In  speaking  of  the 
possible  result  ofMassie^s  construction,  the  Chief  Justice  says:  "Powell's  back 
line  would  probably  terminate  on  the  river,  in  which  event,  that  would  be  his 
upper  comer,  on  the  Scioto,  which  is  called  for,  as  the  beginning  of  O'Neal's 
entry."  Now  the  diagram  of  Blair's  entry  and  survey,  returned  by  the  coun- 
ty  surveyor,  shows,  that  his  back  line  does  terminate  on  the  Scioto,  above  his 
base,  consequently  that  must  be  his  upper  comer,  on  the  river,  which  is  called 
for  by  Rose, 

From  this  view  of  the  case,  it  follows,  that  whether  the  complainant  was 
bound  by  the  survey  of  1793,  or  not,  a  proper  construction  of  the  entries  on 
which  his  own  depends,  will  place  his  location  entirely  above  the  limits  of 
Gait's  survey,  as  it  is  now  claimed  by  the  defendant  s. 

The  bill,  therefore,  must  be  dismissed. 
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Lands  mortgaged  since  June  1805,  must  bo  sold  upon  execution  issued  on  a  judgment  upon  tei , 
fa .  in  the  manner  prescribed  by  the  execution  law  in  force,  at  the  time  of  the  sale. 

Where  lands  are  sold  upon  execution  without  appraisement,  and  no  objection  is  made  at  the  re. 
turn  of  the  execution,  the  sale,  if  to  a  stranger,  is  good. 

This  cause  came  before  the  court  upon  a  motion  for  a  new  trial,  made  by  the 
plaintiff,  in  an  action  of  ejectment,  and  was  adjourned  from  Franklin  county. 
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The  plaintiff  claiined  title  as  heir  at  law,  under  his  father,  G.  W*  Allen,  who 
deduced  title  from  John  Allen.  The  defendant,  to  protect  his  possession,  gaye 
in  evidence  a  deed  of  mortgage  G.  W.  Allen  to'  John  Langdon,  dated 
September  18,  1805,  and  ofifered  also  in  evidence  certain  judicial  proceed" 
ings  had  in  the  county  of  Franklin,  where  the  lands  lie,  upon  the  mortgage, 
under  which  the  lands  were  sold  by  the  sheriff  on  execution,  and  conveyed 
to  Line  Starling.  He  also  ofiered  in  evidence,  a  deed  of  quitclcum  from 
Langdon,  the  mortgagee  to  Line  Starling,  dated  since  the  commencement  of 
this  suit.  The  plaintiff^s  counsel  objected  to  the  evidence  of  sheriff's  sale, 
because  the  defendant  did  not  show  that  the  lands  were  valued  by  appraiser's 
according  to  law,  as  adjudged  to  be  necessary  in  the  case  q£ Patrick  v.Oiuteraut, 
(1  Ohio  Reports^)  and  he  objected  to  the  deed  from  Langdon,  upon  the  ground 
that  a  judgment  having  been  rendered  against  Allen,  on  the  mortgage,  the 
estate  of  Langdon  was  at  an  end,  and  the  judgment  and  legal  process  under  it, 
to  sell  the  land,  the  mortgagee's  proper  remedy.  But  the  Court  received  all 
the  evidence  objected  to.  The  motion  for  a  new  trial  was  grounded  upon  on 
alleged  error  in  admitting  this  evidence. 

Hammond  and  Wilcox,  for  plaintiff.     Baldmn  and  Ewing^  for  defendant. 

Ojpinion  of  the  Court  by  Judge  Shebkait. 

This  case  depends  upon  the  title  of  the  defendants  to  the  premises  in  contro* 
versy,  and  that  title  upon  the  sufficiency  of  certain  proceedings  had  upon  a 
mortgage  from  G.  W.  Allen,  the  ascestor  of  the  lessor  of  the  plaintiff,  and  from 
whom  both  parties  derive  title,  to  J.  Langdon,  dated  September  18, 1805.  At 
the  February  term,  1809,  of  the  Court  of  Common  Pleas,  for  the  county  of 
Franklin,  a  judgment  was  obtained  upon  sci.fa.  upon  this  mortgage,  and  exe- 
cution sued  out  against  the  mortgaged  premises,  a  sale  made  thereof  by  the 
sheriff,  who  conveyed  to  the  purchaser,  L.  Starling,  by  deed,  dated  July  11th, 

1800.  There  was  no  appraisement  of  the  value  of  the  mortgaged  premises, 
recited  in  the  sheriff's  deed,  or  produced  upon  the  trial.  There  were  a  num. 
ber  of  questions  made  by  the  counsel,  on  the  motion  for  a  new  trial,  but  the 
Court  have  deemed  it  necessary  to  consider  but  two:  Did  the  statutes  in  foice 
at  the  time  these  proceedings  took  place,  require  an  appraisement  of  the  mort- 
gaged premises;  and  if  so,  was  such  appraisement  essential  to  the  validity  of 
the  sale. 

The  act  for  the  recovery  of  money,  secured  by  mortgage,  of  February  12th, 
1805,  which  was  in  force  at  the  time  the  mortgage  from  G.  W.  Allen  to  Lang- 
don was  executed,  and  at  the  time  all  the  proceedings  thereon  were  had,  pro- 
vided, that  upon  final  judgment  being  entered  upon  the  mortgage,  "a  writ  o£  le- 
vari facias  might  issue,  by  virtue  of  which,  the  mortgaged  premises  should  be 
taken  in  execution,  and  disposed  of  in  the  same  manner  and  under  the  same  re. 
gulations,  that  lands,or  tenements  are,  or  may  be,  by  law  disposed  offer  the  sat- 
isfaction  of  judgments."  It  is  contended,  that  this  provision  of  the  law,  requires 
the  sale  of  mortgaged  premises  to  be  conducted  in  the  same  manner,  and  under 
the  same  regulations  prescribed  by  law,  for  the  sale  of  lands  in  satistfaction 
of  judgments  in  force  at  the  time  of  executing  the  mortgage,  or  suing  out  the 
writ  of  scire  facias.    But  this  is  a  construction  which  neither  the  words  of  the 
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law,  nor  the  intent  of  the  legblature  will  warrant.  The  expression,  ''the  mort^ 
gaged  premises  shall  be  disposed  of,^  as  lands  ''are  or  may  be  by  law/'  refers 
to  the  time  of  the  disposition  by  sale  of  such  mortgaged  premises.  It  is  the 
disposition  of  the  mortgaged  lands  under  the  writ  of  levari  facias,  that  the  le- 
gislature is  providing  for,  and  they  direct  the  manner  of  that  disposition  to  cod.* 
form  to  the  laws  that  may  happen  to  be  in  force  for  the  sale  of  lands  in  satisfac« 
tion  of  judgments,  at  the  time  of  such  disposition. 

It  has  been  repeatedly  held,  that  the  law  in  force  at  the  time  of  a  sale  of  lands 
upon  execution,  must  control  the  manner  of  proceeding,  by  the  officer  in  con* 
ducting  such  sale,  and  not  the  law  in  firce  at  the  time  of  the  rendition  of  the 
judgment,  except  those  cases  specially  provided  for  by  statute.  It  has  been  the 
tmiform  policy  of  our  mortgage  laws  to  require  all  lands  mortgaged  since  the 
first  day  of  June,  1805,  to  be  sold  in  the  manner  prescribed  by  law,  for  the  dis- 
position  of  real  estate  by  execution,  in  satisfaction  of  judgments  in  force  at  the 
time  of  such  sale.  Mortgages  executed  prior  to  the  first  of  June,  1805,  are,  by 
another  statutory  provision,  to  be  proceeded  on,  and  the  money  secured  there* 
by,  recovered  in  the  manner  directed  by  the  laws  in  force  at  the  time  of  the  exe* 
cution  of  such  mortgage.  But  in  1805,  the  legislature,  for  all  mortgages  there- 
after executed,  instead  of  specifically  directing  the  manner  of  proceeding  to  sell 
the  mortgaged  premises,  afler  judgment  upon  scire  facias,  provide  therefor,  by 
adopting  as  the  course  of  proceeding,  the  laws  "that  are  or  may  be'*  in  force, 
for  the  disposition  of  lands  in  satisfaction  of  judgments;  and  this  provision  has 
since  remained  unchanged.  The  object  was  to  prescribe  a  uniform  mode  of 
selling  lands  upon  execution,  whether  the  lands  were  mortgaged,  levied  on  by 
the  officer,  or  delivered  up  by  the  judgment  debtor,  and  was  intended  as  well  for 
the  safety  of  the  officer,  as  the  benefit  of  both  judgment  debtor  and  creditor.  The 
execution  law  subjected  the  officer  to  a  very  severe  penalty  for  any  neglect  or 
omission  of  duty,  and  prescribed  a  summary  and  rigorous  manner  of  enforcing 
that  penalty,  upon  the  supposition  that  his  duty  was  so  plainly  marked  out,  he 
could  not  in  any  case,  with  ordinary  care,  mistake  it.  The  levari  facias  does 
not  recite  the  date  of  the  mortgage,  and  the  officer  has  no  means  of  ascertaining 
that  fact,  but  by  the  examination  of  the  record  in  court,  (a  duty  never  imposed 
on  him)  yet,  in  all  cases,  he  must  ascertain  it  in  order  to  execute  the  writ,  if  the 
sale  must,  as  is  contended  by  the  defendant,  be  conducted  under  the  execution 
law  in  force  at  the  time  of  giving  the  mortgage.  The  true  construction  of  the 
mortgage  act  of  1805,  is,  that  the  sale  of  the  mortgaged  premises,  by  virtue  of 
the  levari  facias,  shall  be  conducted  in  the  same  manner,  and  under  the  same 
regulations  required  by  the  law  for  the  sale  of  lands  upon  judgments,  in  force  at 
^  the  time  of  such  sale;  and  not  under  the  law  in  force  at  the  time  the  mortgage 
was  executed,  or  any  proceedings  had  thereon  anterior  to  the  sale;  and  it  is  un- 
derstood, that  the  practice  in  most  parts  of  the  state  has  conformed  to  this  con- 
struction. 

The  judgment  and  execution  law  in  force  at  the  time  the  sale  of  these  mort- 
gaged premises,  was  made  by  the  sheriff,  under  the  levari  facias,  required  that 
all  real  estate  levied  on  by  an  execution,  should  be  appraised  and  not  sold  for 
less  than  two  thirds,  or  one  half  of  such  appraised  value,  as  it  might  happen  to 
be  improved  or  unimproved. 

The  next,  and  most  material  ^question  is,  whether  a  sale  of  lands  upon  «iecu- 
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tton,  is  valid  without  an  appraisement.  This  is  the  first  time  this  question  has 
been  brought  before  the  whole  Court  for  argument  and  determinatioD,  and  had 
it  not  been  for  the  decision  in  the  case  of  lessee  of  Patrick  v,  Ousierout  (1  Ohio 
Rep.  27)  I  should  have  felt  no  difficulty  in  coming  to  the  conclusion,  that  the 
want  of  an  appraisement  of  real  estate,  would  not  render  the  sale  by  thei  sheriff, 
void,  80  as  to  vest  no  title  in  the  purchaser.  It  having  been  held  in  that  case  by 
two  of  the  judges  of  this  court,  that  the  appraisement  constitutes  an  essential 
part  of  the  proceedings  in  the  sale  of  lands  under  an  execution;  our  respect  for 
that  opinion  as  well  as  the  importance  of  the  question,  has  induced  us  to  examine 
with  great  care  the  point,  and  a  majority  of  the  Court  have  found  themselves 
under  the  necessity  of  saying  that  in  their  opinion,  the  sheriff's  deed  will  vest  in 
the  purchaser,  not  beiug  a  party  to  the  judgment,  a  good  and  valid  title  to  the 
lands  levied  on  by,  and  sold  under  the  execution,  although  no  appraisement  of 
the  premises  had  been  made. 

The  general  principle  by  which  the  validity  of  sales  upon  execution  is  to  be 
tested,  is  laid  down  by  the  Supreme  Court  of  the  United  States,  in  Wheaton  v. 
SexUm  (4  Wheat  503.)  It  is  there^said  the  purchaser  depends  upon  the  judg- 
ment, the  levy,  and  the  deed;  all  other  questions  arc  between  the  parties  to  the 
judgment  and  the  marshal.  "Whether  the  marshal  sells  before  or  afler  the  return, 
whether  he  makes  a  correct  return,  or  no  return  at  all  to  the  writ,  is  immaterial 
to  the  purchaser,  provided  the  writ  was  duly  issued,  and  the  levy  made  before 
the  return.  Substantially  the  same  doctrine  has  been  recognized  in  the  courts 
of  most  of  the  states,  when  lands  are  sold  upon  execution,  to  satisfy  judgments. 
(2  Bibb,  402.  3  Bibb,  217.  8  John.  866.  16  John.  537.  2  Bin.  40.) 

It  is  the  well  settled  doctrine  of  the  English  courts,  that  the  irregularity  of 
the  sheriff's  proceedings,  in  sales,  will  not  vitiate  the  right  of  the  purchaser, 
provided  he  had  an  execution  authorizing  him  to,  and  he  did  in  ftfct  levy  and 
sell.  The  purchaser  must  look  to  see  there  is  a  judgment,  upon  which  to  found 
an  execution;  that  an  execution  has  been  issued,  and  a  levy  made,  but  is  not 
bound  to  inquire  into  the  regularity  of  all  the  ministerial  acts  of  the  sheriff,  be- 
fore or  afler  the  sale. 

It  is  certainly  true,  that  the  legislature  might  make  an  appraisement  of  the 
land,  essential  to  the  validity  of  the  sheriff's  deed,  as  they  can  impose  any  con- 
dition or  restriction  upon  those  alienations  of  estates  that  derive  all  their  effica- 
cy from  statutory  regulations.  But  as  the  legislature,  when  they  subjected  real 
estate  to  be  levied  on  and  sold,  in  satisfaction  of  judgments,  were  acquainted 
with  the  principles  of  the  common  law,  applicable  to  sales  by  sherifis,  under 
execution,  it  must  be  presumed  they  intended  those  principles  to  apply  to  the 
sale  of  lands,  unless  a  different  ijitent  is  clearly  expressed;  or  necessarily  re- 
sults from  the  provisions  of  the  statute. 

In  order  to  ascertain  whether  that  intent  has  been  mqnifested  by  the  legisla- 
ture, the  court  have  not  confined  their  attention  to  the  act  regulating  judgments 
and  executions,  in  force  at  the  time  this  sale  took  place,  but  have  examined  all 
the  subsequent  statutes  thereon;  as  they  all,  much  as  they  differ  in  other  par- 
ticulars,  contain  the  provision  for  the  appraisement  of  lands,  and  direct  that  no 
sale  thereof  shall  take  place  for  less  than  a  certain  propoilion  of  the  appraised 
value.  A  clear  expression  of  the  intent  of  the  legislature,  that  such  appraise- 
ment was  essential  to  the  validity  of  the  purchaser's  title,  found  in  any  one  of 
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the  numerous  acts  made  upon  the  same  subject  maUer,  would  greatly  assist  in 
giving,  if  not  entirely  controling,  the  construction  of  the  same  provision  in  the 
other  acts.  This  examination  has  shown,  that  from  1808,  the  provisions  of  the 
different  acts  regulating  the  appraisal,  sale  and  conveyance  of  land,  by  virtue 
of  an  execution,  have  been  very  uniform,  especially  considering  the  great  num- 
ber of  acts  the  legislature  have  found  it  expedient  to  pass,  upon  the  subject  of 
judgments  and  executions. 

It  is  admitted,  that  the  legislature  have  not  in  any  of  the  judgment  and  exwu* 
tion  laws,  declared  in  so  taany  words,  a  sale  of  lands  by  the  sheriff  under  an 
execution,  void,  if  made  without  appraisement;  but  it  is  said,  that  by  force  of 
the  proviso  in  the  first  section  of  the  act  of  1808,  and  contained  in  substance  in 
aU  the  subsequent  execution  acts,  such  appraisement  is  made  a  condition  prece- 
dent to  the  sale,  and  essential  to  its  validity.  A  majority  of  the  Court,  however, 
after  the  most  careful  examination  of  the  several  statutes,  are  unable  to  give 
this  construction  to  the  proviso,  as  in  their  opinion,  it  would  have  the  effect  to 
render  it  inconsistent  with  some,  and  entirely  defeat  other  material  provisions 
of  the  same  statute.  The  act  of  Feb.  22,  1808,  amendatory  to  the  act  of  1805, 
regulating  judgments  and  executions,  provides  'Uhat  if  execution  be  levied  on 
lands,  and  the  officer  levying  such  execution  shall  call  an  inquest,  of  five  repu- 
table freeholders,  and  the  inquest  shall  on  oath  or  affirmation  return  to  said  offi- 
cer, under  their  hands  and  seals,  an  estimate  of  the  real  value  of  said  estate, 
upon  actual  view  of  the  premises;"  that  the  officer  shall  forthwith  deposit  a 
copy  of  the  appraisement  with  the  clerk  who  issued  the  execution,  and  sell  the 
same  agreeably  to  the  provisions  of  the  act  of  1805;  then  follows  the  proviso  in 
question  :  ''provided,  that  no  tract  of  land  that  has  improvements  thereon,  shall 
be  sold  for  less  than  two  thirds,  nor  any  tract  of  land  without  improvements 
thereon,  for  less  than  one  half  of  the  returned  value  by  the  inquesl."  A  statute 
should  be  so  construed,  that  the  several  parts  will  not  only  accord  with  the  g^i- 
eral  intent  of  the  legislature,  but  also  harmonize  with  each  otficr;  and  a  con- 
struction of  a  particular  clause,  that  will  destroy  or  render  useless,  any  other 
provision  of  the  same  statute,  cannot  be  correct.  No  word  ever  should  be 
rejected,  if  the  statute  will  admit  of  a  rational  and  consistent  construction  with- 
out it.  And  in  order  to  arrive  at  a  correct  interpretation  of  the  proviso  in  ques- 
tion,  it  will  betneccssary  to  consider  its  connection  with  all  those  provisions  of 
the  acts  regulating  judgments  and  executions,  with  which  it  has  a  direct  and 
immediate  relation.  They  all  form  part  of  the  same  system,  and  should  be  so 
construed,  that  each  distinct  provision  may  have  its  proper  effect,  and  the  oh- 
jectsthe  legislature  had  in  view  in  enacting  the  law  be  accomplished. 

The  construction  contended  for,  by  which  a  sale  by  the  sheriff  would  bo  void, 
without  any  appraisement,  cannot  receive  any  aid  from  the  circumstance,  that 
the  clause  of  the  statute  relied  pn,  is  in  form  of  a  proviso.  A  proviso  is  gene- 
rally used  in  a  statute  to  qualify,  Hmit,  or  restrain  the  operation  of  general 
terms  contained  in  a  previous  part  of  the  section,  or  act,  and  not  to  introduce  a 
distinct  and  independent  proposition.  The  section  in  which  this  proviso  is 
found,  is  in  all  the  statutes  directory  to  the  officer  levying  an  execution  on  land. 
He  shall  call  an  inquest  of  five  freeholders;  he  shall  return  a  copy  of  the  ap- 
praisement to  the  clerk's  office,  "and  immediately  advertise  and  sell  such  real 
estate;"  then  follows  the  proviso,  "that  no  tract  of  land  shall  sell  for  less,"  &c. 
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The  natural  office  of  the  proviso  here,  would  seem  to  be,  to  limit  the  general 
terms  used  in  the  direction  to  sell,  to  cases  where  such  sale  could  be  effected  for 
one  half,  or  two  thirds  the  appraised  value,  as  the  case  might  be.  Whether  this 
be  the  proper  office  of  the  proviso  here,  or  not,  it  certainly  would  have  been 
entitled  to  more  weight  in  the  present  question,  had  it  been  found  in  those  sec- 
tions of  the  statute,  declaring  the  effect  of  a  sale  of  land,  on  execution  by  the 
sheriffT,  and  the  extent  of  the  interest  the  purchaser  acquired  by  such  sale,  in  a 
section  acknowledged  to  be  directory  to  the  sheriff*  of  his  duty. 

It  is  also  worthy  of  observation,  that  the  ninth  section  of  both  acts  of  1805, 
and  1610,  forbid,  in  as  positive  terms,  the  sale  of  lands  without  advertisement, 
as  the  proviso  in  question  does  without  appraisement,  the  words  being,  "and  no 
lands  shall  be  exposed  to  sale  on  any  writ  of  execution,  until  public  notice  by 
advertisement  shall  have  been  given,**  &c.  It  has  never  I  believe,  been  sup- 
posed,  that  it  was  essentially  necessary  to  sustain  a  title  under  a  sherifl^'s  deed, 
to  show,  that  the  sale  of  the  land  was  advertised,  the  length  of  time,  and  in  the 
manner  directed  by  the  statute.  This  section  has  ever  been  considered  as  di- 
rqctory  to  the  sheriflT,  and  any  failure  or  neglect  of  his  to  comply  with  the  direc- 
tions it  contains,  might  subject  him  to  a  penalty,  or  an  action,  at  the  suit  of  the 
party  injured,  but  would  not  render  his  deed  to  a  purchaser  void.  And  every 
argument  derived  from  the  supposed  positive  enactment  of  the  legislature,  as 
well  as  of  interest  or  policy,  that  can  be  urged  for  requiring  the  appraisement 
as  essential  to  the  validity  of  the  title  of  a  purchaser  at  the  sheriff* *s  sale,  ap- 
plies with  equal  force  for  requiring  the  public  notice  of  the  time  and  place  of 
sale,  directed  by  the  statute.  In  case  the  sheriff"  neglects  either  of  these  direc- 
tions, the  creditor  or  debtor,  or  both,  may  be  seriously  injured,  bjut  they  have 
their  remedy  against  the  sheriff*;  or  by  an  application  in  proper  time  to  the 
Court,  proceedings  under  the  execution  may  be  arrested.  If  the  officer,  having 
the  execution,  and  the  purchaser  combine  together  to  defraud  the  parties  to  the 
judgment,  the  sale  will  be  void  upon  other  principles,  and  the  officer  subjected  to 
a  penalty. 

If  the  appraisement,  by  Ave  freeholders  under  oath,  was  intended  by  the  1e. 
gislature,  as  essential  to  the  validity  of  the  sheriffT's  deed,  they  would,  it  is  pre. 
sumed,  have  provided  some  mode  of  preserving  the  evidence  of  such  appraise, 
ment,  for  the  benefit  of  the  purchaser.  The  only  provision  of  the  statute  look- 
ing to  such  preservation,  is  that  directing  the  sheriff*,  before  he  proceeds  to  sell, 
to  return  a  copy  of  the  appraisement  to  the  office  of  the  clerk  of  the  court  issu- 
ing the  execution.  There  is  no  direction  in  any  of  our  statutes  to  the  clerk,  to 
record  the  copy,  or  place  it  on  file  among  the  papers  in  the  cause,  to  note  it  on 
his  execution  docket,  or  make  any  other  disposition  of  it,  or  even  to  preserve  it. 
It  can  scarcely  be  believed,  that  the  legislature  intended  by  the  proviso  in  qucs. 
tion,  that  the  purchaser  at  sheriff*'s  sale,  should  be  bound  to  show  an  appraise- 
ment undei  oath,  of  five  freeholders,  whenever  the  legality  of  such  sale  was 
called  in  question,  and  yet  make  no  provision  for  the  preservation  of  the  inquest, 
or  the  safe  keeping  of  the  copy  delivered  to  the  clerk,  or  even  for  its  admissiqn 
in  evidence,  when  it  might  happen  to  be  preserved.  The  original  inquest  is  left 
in  the  hands  of  the  officer  for  his  security,  the  copy  is  delivered  to  the  clerk, 
not  upon  the  return  of  the  execution,  but  before  the  sale,  that  the  creditor,  debt- 
or, and  all  persons  desirous  of  purchasing,  may  ascertain  the  proceedings  of  the 
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the  numerous  acts  made  upon  the  same  subject  maUcr,  would  greatly  aflsist  in 
giving,  if  not  entirely  controling,  the  construction  of  the  same  provision  in  the 
other  acts.  This  examination  has  shown,  that  from  1808,  the  provisions  of  the 
different  acts  regulating  the  appraisal,  sale  and  conveyance  of  land,  by  virtue 
of  an  execution,  have  been  very  uniform,  especially  considering  the  great  num- 
ber  of  acts  the  legislature  have  found  it  expedient  to  pass,  upon  the  subject  of 
judgments  and  executions. 

It  is  admitted,  that  the  legislature  have  not  in  any  of  the  judgment  and  execu* 
tion  laws,  declared  in  so  ikiany  words,  a  sale  of  lands  by  the  rfieriff  under  an 
execution,  void,  if  made  without  appnusement;  but  it  is  said,  that  by  force  of 
the  proviso  in  the  first  section  of  the  act  of  1808,  and  contained  in  substance  in 
aU  the  subsequent  execution  acts,  such  appraisement  is  made  a  condition  piece- 
dent  to  the  sale,  and  essential  to  its  validity.  A  majority  of  the  Court,  however, 
ailer  the  most  careful  examination  of  the  several  statutes,  are  unable  to  give 
this  construction  to  the  proviso,  as  in  their  opinion,  it  would  have  the  effect  to 
render  it  inconsistent  with  some,  and  entirely  defeat  other  material  provisions 
of  the  same  statute.  The  act  of  Feb.  22,  1808,  amendatory  to  the  act  of  1805, 
regulating  judgments  and  executions,  provides  "that  if  execution  be  levied  on 
lands,  and  the  officer  levying  such  execution  shall  call  an  inquest,  of  five  repu- 
table freeholders,  and  the  inquest  shall  on  oath  or  affirmation  return  to  said  offi- 
ccr,  under  their  hands  and  seals,  an  estimate  of  the  real  value  of  said  estate, 
upon  actual  view  of  the  premises;"  that  the  officer  shall  forthwith  deposit  a 
copy  of  the  appraisement  with  the  clerk  who  issued  the  execution,  and  seD  the 
same  agreeably  to  the  provisions  of  the  act  of  1806;  then  follows  the  i^Toyiso'm 
question :  "provided,  that  no  tract  of  land  that  has  improvements  thereon,  shall 
be  sold  for  less  than  two  thirds,  nor  any  tract  of  land  without  improvements 
thereon,  for  less  than  one  half  of  the  returned  value  by  the  inquest.''  A  statute 
should  be  so  construed,  that  the  several  parts  will  not  only  accord  with  the  gen- 
eral intent  of  the  legislature,  but  also  harmonize  with  each  otfier;  and  a  con- 
struction  of  a  particular  clause,  that  will  destroy  or  render  useless,  any  other 
provision  of  the  same  statute,  cannot  be  correct.  No  word  ever  should  be 
rejected,  if  the  statute  will  admit  of  a  rational  and  consistent  construction  with- 
out it.  And  in  order  to  arrive  at  a  correct  interpretation  of  the  proviso  in  ques- 
tion,  it  will  be  (necessary  to  consider  its  connection  with  all  those  provisions  of 
the  acts  regulating  judgments  and  executions,  with  which  it  has  a  direct  and 
immediate  relation.  They  all  form  part  of  the  same  system,  and  should  be  so 
construed,  that  each  distinct  provision  may  have  its  proper  effect,  and  the  ob- 
jects the  legislature  had  in  view  in  enacting  the  law  be  accomplished. 

The  construction  contended  for,  by  which  a  sale  by  the  sheriff  would  bo  void, 
without  any  appraisement,  cannot  receive  any  aid  from  the  circumstance,  that 
the  clause  of  the  statute  relied  on,  is  in  form  of  a  proviso.  A  proviso  is  gene- 
rally  used  in  a  statute  to  qualify,  limit,  or  restrain  the  operation  of  general 
terms  contained  in  a»  previous  part  of  the  section,  or  act,  and  not  to  introduce  a 
distinct  and  independent  proposition.  The  section  in  which  this  proviso  is 
found,  is  in  all  the  statutes  directory  to  the  officer  levying  an  execution  on  land. 
He  shall  call  an  inquest  of  five  freeholders;  he  shall  return  a  copy  of  the  ap- 
praisement to  the  clerk's  ofiico,  "and  immediately  advertise  and  sell  such  real 
r.state;'*  then  follows  the  proviso,  "that  no  tract  of  land  shall  sell  for  less,"  dtc. 


.3  HAMMOND,  187.  531 

The  natural  office  of  the  proviso  here,  would  seem  to  be,  to  limit  the  general 
terms  used  in  the  direction  to  sell,  to  cases  where  such  sale  could  be  eJSected  for 
one  half,  or  two  thirds  the  appraised  value,  as  the  case  might  be.  Whether  this 
be  the  proper  office  of  the  proviso  here,  or  not,  it  certainly  would  have  been 
entitled  to  more  weight  in  the  present  question,  had  it  been  found  in  those  sec- 
tions of  the  statute,  declaring  the  effect  of  a  sale  of  land,  on  execution  by  the 
sheriff,  and  the  extent  of  the  interest  the  purchaser  acquired  by  such  sale,  in  a 
section  acknowledged  to  be  directory  to  the  sheriff  of  his  duty. 

It  is  also  worthy  of  observation,  that  the  ninth  section  of  both  acts  of  1805, 
and  1610,  forbid,  in  as  positive  terms,  the  sale  of  lands  without  advertisement, 
as  the  proviso  in  question  does  without  appraisement,  the  words  beiug,  ''and  no 
lands  shall  be  exposed  to  sale  on.  any  writ  of  execution,  until  public  notice  by 
advertisement  shall  have  been  given,"  &c.  It  has  never  I  believe,  been  sup- 
posed,  that  it  was  essentially  necessary  to  sustain  a  title  under  a  sheriff's  deed, 
to  show,  that  the  sale  of  the  land  was  advertised,  the  length  of  time,  and  in  the 
manner  directed  by  the  statute.  This  section  has  ever  been  considered  as  di- 
rQctory  to  the  sheriff,  and  any  failure  or  neglect  of  his  to  comply  with  the  direc- 
tions it  contains,  might  subject  him  to  a  penalty,  or  an  action,  at  the  suit  of -the 
party  injured,  but  would  not  render  his  deed  to  a  purchaser  void.  And  every 
argument  derived  from  the  supposed  positive  enactment  of  the  legislature,  as 
well  as  of  interest  or  policy,  that  can  be  urged  for  requiring  the  appraisement 
OS  essential  to  the  validity  of  the^ title  of  a  purchaser  at  the  sheriff's  sale,  ap- 
plies with  equal  force  for  requiring  the  public  notice  of  the  time  and  place  of 
sale,  directed  by  the  statute.  In  case  the  sheriff  neglects  either  of  these  direc- 
tions, the  creditor  or  debtor,  or  both,  may  be  seriously  injured,  bjut  they  have 
their  remedy  against  the  sheriff;  or  by  an  application  in  proper  time  to  the 
Court,  proceedings  under  the  execution  may  be  arrested.  If  the  officer,  having 
the  execution,  and  the  purchaser  combine  together  to  defraud  the  parties  to  the 
judgment,  the  sale  will  be  void  upon  other  principles,  and  the  officer  subjected  to 
a  penalty. 

If  the  appraisement,  by  five  freeholders  under  oath,  was  intended  by  the  le- 
gislature, as  essential  to  the  validity  of  the  sheriff's  deed,  they  would,  it  is  pre- 
sumed, have  provided  some  mode  of  preserving  the  evidence  of  such  appraise- 
ment, for  the  benefit  of  the  purchaser.  The  only  provision  of  the  statute  look- 
ing to  such  preservation,  is  that  directing  the  sheriff,  before  he  proceeds  to  sell, 
to  return  a  copy  of  the  appraisement  to  the  office  of  the  clerk  of  the  court  issu- 
ing the  execution.  There  is  no  direction  in  any  of  our  statutes  to  the  clerk,  to 
record  the  copy,  or  place  it  on  file  among  the  papers  in  the  cause,  to  note  it  on 
his  execution  docket,  or  make  any  other  disposition  of  it,  or  even  to  preserve  it. 
It  can  scarcely  be  believed,  that  the  legislature  intended  by  the  proviso  in  ques- 
tion,  that  the  purchaser  at  sheriff's  sale,  should  be  bound  to  show  an  appraise- 
ment  undei  oath,  of  five  freeholders,  whenever  the  legality  of  such  sale  was 
called  in  question,  and  yet  make  no  provision  for  the  preservation  of  the  inquest, 
or  the  safe  keeping  of  the  copy  delivered  to  the  clerk,  or  even  for  its  admissiqn 
in  evidence,  when  it  might  happen  to  be  preserved.  The  original  inquest  is  left 
in  the  hands  of  the  officer  for  his  security,  the  copy  is  delivered  to  the  clerk, 
not  upon  the  return  of  the  execution,  but  before  the  sale,  that  the  creditor,  debt- 
or, and  all  persons  desirous  of  purchasing,  may  ascertain  the  proceedings  of  the 
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officer,  and  the  appraised  value  of  the  lands,  and  regulate  their  conduct  accor- 
dingly. 

The  legislature,  in  all  the  general  acts  regulating  judgments  and  execntiooa^ 
have  directed  the  officer  selling  land,  to  make  to  the  purchaser  a  deed  for  the 
lands  so  sold;  and  have  directed,  that  the  sheriff's  deed  ^'shall  recite  the  writ  oir 
writs,  and  the  judgment  or  judgments,  or  the  substance  thereof,  hy  virtue  where- 
of  the  said  lands"  were  sold.  The  legislature,  by  directing  this  recital,  evidea- 
ced  their  knowledge  of  the  necessity  of  there  being  a  judgment  and  ezecutioa 
to  sustain  the  sheriff's  deed;  and  it  was,  apparently,  their  intenti(Mi,  that  the 
deed  should  contain  on  its  face,  a  reference  to  those  facts,  upon  which  its  validity 
roust  depend.  If  they  had  supposed,  that  by  the  same  act  requiring  these  re* 
citals,  they  had  made  the  appraisement  as  essential  to  the  purchaser's  title,  as 
a  judgment,  they  would,  it  seems  to  me,  have  directed  the  officer  making  the 
deed,  also,  to  recite  such  appraisement;  especially,  as  they  had  not  provided  for 
the  original  being  placed  on  record,  in  any  public  olice,  or  for  the  preservatioo 
and  making  evidence  of  a  copy. 

Tlie  legislature,  in  each  of  the  several  judgment  and  execution  laws,  have 
also  declared  the  effect  of  a  sheriff's  deed,  without  limiting  it  to  thoee  cases^ 
where  all  the  directions  of  the  statute  have  been  complied  with.  **  The  sherifl^ 
who,  by  such  writ  or  writs  of  execution,  shall  sell  the  lands,  dec,  so  levied  up- 
on,  shall  make  to  the  purchaser,  as  good  and  sufficient  a  deed  of  conveyance,, 
for  the  lands,  dec,  so  sold,  as  the  person  against  whom  such  writ  of  execution 
was  issued,  might  have  made  for  the  same;  and  such  deed  shall  vest  in  the  pur. 
chaser,  as  good  and  perfect  an  estate  in  the  premises  therein  mentioned,  as  was 
vested  in  the  defendant,  at  or  afler  the  time  the  lands  became  liable  to  the  satis- 
faction of  said  judgment."  The  purchaser  is  to  have  as  perfect  an  estate  in  the 
lands  sold  by  the  sheriff,  as  the  defendant  had;  provided,  the  sale  had  been  made 
imder  an  execution  levied  upon  said  lands.  The  levy  of  an  execution  upon  the 
lands,  and  a  sale  by  the  officer,  are  considered  essential  to  the  purchaser's  ac« 
quiring  the  same  estate  in  the  land,  that  the  judgment  debtor  had;  and  when 
they  had  taken  place,  the  sheriff's  deed  was  to  vest  in  the  purchaser,  as  good  i^ 
title  as  the  defendant  could  have  made  at  any  time,  at  or  after  judgment*  The 
legislature,  in  adopting  and  adhering  to  this  provison,  for  it  belongs  to  all  oar  ge- 
neral  judgment  and  execution  laws,  do  not  appear  to  have  contemplated  any  other 
essential  requisite,  to  the  validity  of  the  sheriff 's  deed,  than  a  judgment,  execu- 
tion, levy  and  sale,  by  the  proper  officer;  for  it  cannot  be  admitted,  that  in  de- 
claring upon  what  a  sheriff's  deed  should  be  founded,  and  its  effect,  that  they 
would  wholly  have  omitted  one,  and  only  one  requisite,  of  an  effectual  and  valid 
conveyance,  or  any  reference  to  it.  If  the  legislature  intended  to  place  the 
appraisement,  judgment  and  levy,  upon  the  same  footing,  of  being  equally  ne- 
cessary to  the  purchaser's  title,  that  intent  would  have  been  manifosted,  bj 
some  mention  of,  or  reference  to,  the  appraisement,  in  those  parts  of  the  statute 
providing  for  the  deed  to  the  purchaser,  and  its  effect  upon  the  estate  of  the 
judgment  debtor.  The  expression  of  the  statute  just  quoted,  would,- probably* 
have  been,  that  "the  officer  who,  by  such  writ  of  execution,  shall  sell  the  said 
lands,  so  levied  upon"  and  appraised,  "shall  make  to  the  purchasers,"  dec  The 
fact,  that  in  a  number  of  different  parts  of  the  statutes,  ^here  the  levy  and  sale 
are  provided  for,  and  their  effect  declared,  no  mention  is  made  of  the  appraia&> 
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tabaty  would  be  sufficient  to  show,  the  legislature  did  not  intend,  by  the  proviso 
in  question,  that  th^  sale  should  be  void  without  apprusonment. 

By  the  21st  section  of  the  judgment  and  execution  law,  of  1810,  (and  there 
are  corresponding  enactments  in  all  the  subsequent  execution  laws,)  the  sheriff, 
or  other  officer,  having  an  execution  in  his  hands,  ^^who  shall  neglect  or  refuse 
to  sell  any  lands,  &c.,  or  shall  neglect  to  call  an  inquest  of  five  respectable 
freeholders,  &c.,  shall  be  amerced  in  the  amount  of  the  debt,  damages  and  costs, 
with  ten  per  cent,  thereon,  to,  and  for  the  use  of  the  plaintiff  or  defendant, 
as  the  case  may  be;"  and  the  same  section,  further  provides,  a  summary  mode 
of  obtaining  said  amercement,  by  either  party;  and  that  execution  issue,  in  the 
name,  and  for  the  use  of  the  plaintiff  or  defendant,  as  the  case  may  be,  against 
the  body,  goods,  lands,  &c.  of  such  officer;  saving  to  both  parties,  the  right  of 
proceeding  by  attachment  against  the  officer,  at  their  election. 

There  is  no  provision  for  amercing  the  sheriff,  for  selling  lands  without  judg- 
ment  or  execution,  or  levy;  nor  for  conveying  to  a  pretended  purchaser,  when 
in  fact,  there  had  been  no  sale,  for  then  would  all  be  inoperative  and  void,  and 
would  in  a  legal  sense,  work  injury  to  no  one.  But  it  is  for  omitting  to  do,  what 
by  law,  he  was  bound  to  do;  or  by  proceeding  in  a  manner  different  from  that 
prescribed  by  the  statute,  and  which,  nevertheless,  be  operative,  as  between 
the  parties,  that  he  is  so  amerced. 

He  is  to  be  amerced,  ''for  neglecting  to  call  an  inquest,"  in  the  amount  of  the 
debt,  and  ten  per  cent.,  upon  the  motion  of  the  judgment  debtor,  whose  lands 
have  been  sold  without  valuation.  The  sale  is  absolutely  void,  the  title  still  re- 
maining in  the  judgment  debtor,  and  the  purchaser  taking  nothing  by  his  deed, 
if  the  effect  contended  for  by  the  plaintiff,  is  to  be  given  to  the  proviso;  and 
yety  for  this  void  act,  working  no  injury  to  the  defendant,  but  a  benefit,  so  far 
as  the  amount  of  the  purchaser  diminishes  his  debt,  he  is  to  amerce  the  sheriff 
in  the  full  amount  paid  by  that  debt,  and  ten  per  cent,  thereon*  It  would 
be  doing  injustice  to  the  legislature  to  suppose,  that  the  intended  the  sale  of  land 
upon  execution,  by  a  sheriff  without  appraisement,  to  be  absolutely  void,  when 
at  the  same  time,  they  subjected  him,  for  making  such  sale,  to  so  severe  a  pen* 
alty.  If  such  sale  be  void,  the  parties  would  not  be  injured  thereby.  The 
judgment  debtor  would  lose  nothing,  the  creditor  might  be  subjected  to  a  short 
delay,  but  his  lien  upon  the  lands  would  still  remain,  and  yet  these  parties,  or 
one  of  them,  can  subject  the  sheriff  to  this  penalty,  for  an  act  almost  harmless, 
as  to  them,  while  the  purchaser  who  has  paid  his  money,  and  acquired  no  valid 
title,  and  the  only  one  materially  injured,  is  without  remedy  or  redress*  Courts 
of  law,  are  not  warranted  in  giving  such  a  construction  to  the  acts  of  a  legisla- 
ture, as  must  necessarily  work  injustice,  and  be  fraught  with  injurious  conse- 
quences, unless  the  intent  of  the  legislature  that  they  shall  be  so  understood,  is 
manifest  and  clear  beyond  any  rational  doubt.  The  legislature  probably  in- 
tended, the  provision  requiring  an  appraisement  of  real  estate,  and  that  it  should 
not  be  sold  for  less  than  a  certain  proportion  of  the  appraised  value,  as  a  ma- 
jority  of  the  court  understand  it,  as  directory  to  the  officer  having  the  execu- 
tion, making  it  his  duty,  to  cause  such  appraisement,  and  forbidding  him  under 
a  penalty,  from  selling  for  less  than  the  statutory  price;  but  as  between  the 
purchaser  and  all  others,  leaving  the  validity  of  the  sale  to  depend  upon  the 
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samo  principle,  and  to  be  tested  in  the  same  nrnamer  it  would,  had  not  the  statute 
required  such  appraisement. 

It  is  certain  that  the  legislature  intended  that  all  lands  up(xi  which  an  execu- 
tion had  been  levied,  should  be  fairly  appraised  at  their  just  value;  and  they 
made  it  the  duty  of  the  officer  having  such  execution,  to  cause  such  appraise- 
ment to  be  made;  and  for  a  neglect  of  this,  or  any  other  duty,  he  was  liable  to 
the  party  injured  thereby*  They  did  not  expect  that  lands  would  be  sold  upon 
execution,  for  less  than  one-half  or  two-thirds  of  their  appraised  value,  and  they 
made  it  the  interest  of  the  officer  who  had  a  controul  over  the  sale,  to  see  that 
it  was  in  all  things  conducted  according  to  the  direction  of  the  statute.  The 
fiulure  or  neglect  in  advertising,  or  causing  an  inquest  to  be  held,  of  the  value 
of  the  land,  subjected  him  to  a  penalty  to  the  amount  of  the  judgment,  with  ten, 
and  at  one  time  twenty-five  per  cent,  additicm,  to  be  imposed  and  collected  in  a 
summary  manner,  as  well  as  his  liability  to  an  action,  at  the  suit  of  the  person 
injured. 

The  legislature  believed  that  they  had  insured  the  faithful  discharge  of  the 
duties  imposed  upon  sheriffii,  as  they  must  always  be  influenced  thereto,  by  the 
most  powerful  of  motives,  that  of  self-interest;  and  that  neither  policy  or  justice 
required,  that  the  imiocent  purchaser  should  be  subjected  to  loss,  by  the  ne- 
glect of  a  public  officer,  over  whose  acts  he  had  no  control. 

The  policy  of  appraising  lands  levied  cxi  by  execution,  in  satisfaction  of 
judgments,  and  requiring  them  to  sell  for  a  certain  proportion  of  the  appraised 
value,  was  early  adopted,  and  since  constantly  adhered  to  in  Ohio.  It  has  been 
found,  as  it  was  expected,  beneficial  on  the  whole,  to  both  creditor  or  debtor. 
To  creditor,  by  preventing  the  debtor  in  the  name  of  a  fri^d,  from  purchasin'g 
a  large  estate  for  a  trifle,  leaving  the  debt  unsatisfied,  and  removing  many  of 
the  inducements  the  debtor  had  to  cover  up  his  estate,  and  prevent  it  from  a 
forced  sale  for  what  it  would  bring;  to  debtor,  by  preventing  the  sacrifice  in  a 
time  of  a  general  scarcity  of  money,  of  his  real  estate,  for  a  sum  greatly  be- 
low its  just  value.  In  many  instances,  it  has  retarded  the  collection  of  debts, 
especially  where  the  sum  was  large,  and  thereby  produced  incovenience,  and 
sometimes  embarrassment  to  the  creditor;  but  its  effect  has  been,  to  eventually 
secure  a  more  certain,  though  tardy  payment  of  debts,  than  could,  in  a  country 
like  ours,  with  limited  pecuniary  means,  have  been  expected,  if  lands  were  sold 
upon  execution  for  whatever  sum  might  happen  to  be  bid.  This  policy  of  pro- 
tecting real  estates  from  being  sacrificed  at  sheriflT's  sales,  has  been  sufficient- 
ly protected,  without  subjecting  an  innocent  purchaser  to  certain  and  irremedi- 
able loss,  when  the  officer  has  neglected  his  duty. 

But  the  judgment  debtor  is  not  compelled  to  rely  alone  upon  the  liability  of 
the  officer  for  his  remedy,  ample  and  expeditious  as  that  is  made  by  statute. 
If  the  sheriff  should  attempt  to  sell  without  appraisement  or  advertisement,  a 
judge's  order  might  easily  be  obtained  to  stay  all  proceedings  on  the  execution 
until  the  sitting  of  the  Court,  when  the  sheriff  might  be  punished  for  attempt- 
ing to  abuse  the  process  of  the  court,  if  such  should  be  the  fisict,  and  his  pro- 
ceedings set  aside,  for  irregularity.  And  in  cases  where  the  sale  had  taken 
place,  but  the  money  not  paid  over  to  the  creditor,  or  a  deed  delivered  to  the 
purchaser,  the  Court  might  interfere,  and  set  aside  the  proceedings  on  the  exe- 
cution  as  iiregular,us  they  could  then  place  the  parties  in  the  same  situation  they 
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were  before  the  irregularity  took  place.  There  are  many  ways  under  our 
lawaand  practice,  in  whicbfupon  proper  application,  a  Court  could  effectually 
interfere  to  prevent  a  sale  of  lands  not  appraised,  j&om  being  perfected  by  the 
execution  and  delivery  of  the  sheriff's  deed. 

Protection  against  wrong,  from  the  hands  of  ministerial  officers,  as  well  as 
redress  for  injuries  sustained,  is  abundantly  furnished  by  law,  and  it  must  be  for 
the  neglect  of  the  judgment  debtor,  if  his  lands  are  ever  sold  without  the  re- 
quisitions of  the  law  being  strictly  complied  with.  But  when  the  judgment 
debtor,  who  ought  to  be  vigilant,  if  he  wiU  enjoy  his  privileges,  and  protect  his 
rights,  stands  by  and  suffers  the  sheriff  or  other  officer  to  sell  his  lands,  after 
judgment,  execution  and  levy,  receive  the  purchase  money,  and  execute,  and 
deliver  a  deed  of  conveyance  to  the  purchaser,  such  sale  is  not  vitiated,  nor  the 
deed  void,  for  want  of  an  appraisement,  or  on  account  of  a  defective  appraise- 
ment. The  judgment  debtor's  remedy  is  against  the  officer  for  neglect  of  duty; 
and  to  him  he  must  look  for  redress,  for  the  injury  he  has  sustained. 

If  the  view,  which  a  majority  of -the  court  have  taken  of  the  judgment  and 
execution  acts,  prior  to  the  law  of  1824,  be  incorrect,  and  the  true  construction 
of  those  acts  should  require  an  appraisement  of  lands,  as  essential  to  the  validi- 
ty of  a  title,  derived  under  a  sale  by  the  sheriff,  the  mischief,  resulting  from 
such  incorrect  decisions,  must  be  small,  and  there  is  no  danger  of  its  inducing 
carelessness,  or  inattention,  on  the  part  of  sheriffs.  By  a  provinon  of  the 
judgment  and  execution  law  of  1824,  the  court  to  which  an  execution  shall  be 
returned^  upon  which  lands  have  been  sold,  shall  carefully  examine  the  pro- 
ceedings of  the  officer,  and  if  they  are  satisfied  that  the  sale  has  been  conducted 
in  aU  respects  according  to  the  provisions  of  the  act,  they  shall  cause  an 
entry  thereof  to  be  made  upon  their  journal,  with  an  order  to  the  officer  to 
make  to  the  purchaser  a  deed.  The  sheriff  may  retain  the  purchase  money^ 
until  his  proceedings  have  been  approved  of  by  the  court,  and  this  court  have 
decided  the  deed  of  the  sheriff  inadmissible  in  evidence,  without  it  be  made  in 
pursuance  of  an  order  of  the  court. 

These  provisions  of  the  statute  are  admirably  adapted  to  protect  the  rights 
and  interests  of  the  judgment  creditor  and  debtor,  as  well  as  the  purchiu^r  at 
sheriff's  sale,  and  so  long  as  courts  carefully  examine  into  the  regularity  of 
the  sheriff's  proceedings,  upon  the  levy,  appraisement,  advertisement,  and  sale, 
there  is  no  danger  of  injury  being  sustained,  by  any  of  the  parties  interested. 

It  will  probably  produce,  ere  long,  the  desirable  effect,  of  making  titles  de- 
rived under  sheriff's  deeds,  equal  in  public  estimation,  to  those  derived  either 
from  individuals  or  the  United  States. 

Dissenting  opinion  of  Judge  Busnbt. 

I  concur  most  cheerfully  in  the  decision  made  by  the  court  in  this  case,  but 
my  conclusion  has  been  derived  from  different  premises. 

I  am  satisfied  that  the  payment  of  the  money  by  Starling,  under  whom  the 
defendant  holds,  and  the  quitclaim  deed  from  Langdon,  the  mortgagee,  ought 
to  be  treated  as  a  transfer  of  Langdon's  interest  in  the  mortgage.  The  day  of 
payment  had  passed,  the  mortgagee  had  a  right  to  the  possession  of  the  mort- 
gaged premises.  The  defendant  may  be  considered  as  in  possession  under  the 
mortgage,  and  in  strictness  of  law,  he  has  a  perfect  legal  title,  which  cannot  be 
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disturbed  but  by  a  bill  to  ledeem,  which  is  a  distinct  subsequent  procedure,  in 
which  relief  may  be  granted,  or  'denied,  according  to  the  circumstances  and 
equity  of  the  case.     The  proposition  stated  in  argument,  that  a  judgment  oa 
9cL  fa.  merges  the  mortgage,  may  be  admitted  in  cases  to  which  it  properly 
applies,  and  where  there  are  no  circtunstances  to  counteract  it.    The  law 
abhors  multiplicity  of  action,  and  where  one  remedy  has  been  resorted  to  with 
success,  it  usually  restrains  a  resort  to  another,  to  accomplish  the  same  purpose. 
In  Rudy  v.  Burgent^  (1  Ohio  Rep.  157,)  cited  by  plaintiff,  the  remedies  were 
considered  as  concurrent,  not  as  auxiliary.     The  object  was  to  obtain  two  dis. 
tuict  judgments  at  law,  for  the  same  debt,  which  was  supposed  to  be  inadmiasi- 
ble  under  the  statute,  but  it  cannot  be  inferred  from  that  case,  that  the  judgment 
so  merged  the  mortgage,  as  to  prevent  an  assignment,  or  to  prohibit  an  eject- 
ment to  recover  the  possession,  or  a  bill  to  foreclose  the  equity  of  redemption* 
A  proceeding  by  a  seu  fa.  is  like  an  action  of  debt,  on  the  bond  which 
accompanies  a  mortgage,  it  may  bar  a  second  action  to  recover  a  judgment  for 
the  same   debt,  without  restraining  an  assignment,  or  affecting  the  auxiliary 
remedies.     In  the  case  of  Jackson  o.  Delaney^  before  the  court  of  Errors  (13 
John.  688)  judgment  had  been  obtained  on  the  bond  accompanying  the  mort- 
gage, and  revived  by  8ci.  fa.  and  yet  it  was  held  that  the  heir  of  the  mortgagee 
was  a  trustee  for  the  children  to  whom  the  beneficial  interest  had  been  devised, 
and  that  they  might  use  his  name  to  recover  the  money,  or  to  foreclose  the 
mortgage,  or  to  gain  the  possession;  and  in  the  same  case  (11  John.  414)  before 
the  Supreme  Court,  it  was  held,  that  the  lessor  of  the  plaintiff,  who  had  pur- 
chased and  taken  possession  by  virtue  of  a  sheriff's  deed,  on  a  sale  under  a 
judgment,  for  the  money  secured  by  the  mortgage,  could  not  be  treated  as  a 
stranger  by  the  motgagor,  and  that  although  the  proceedings  to  recover,  might 
be  insufficient  to  support  the  sale  by  the  sheriff,  to  the  lessor,  yet  as  a  claimant 
under  the  representatives  of  the  mortgagee,  he  ought  not  to  be  disturbed  in  his 
possession.     A  judgment,  therefore,  for  the  mortgage  debt,  does  not  produce 
such  a  merger  of  the  mortgage,  as  to  prevent  subsequent  proceedings,  or  to 
restrain  a  purchaser  circumstanced  as  the  present  defendant  is,  from  a  recourse 
to  the  rights  and  powers  of  the  mortgagee,  for  his  protection.     It  is  not  neces« 
sary  to  controvert  the  position  taken  by  the  plaintiffs,  that  the  mortgaged  estate 
cannot  be  separated  from  the  debt,  and  that  the  payment  of  the  debt  extin- 
guishes the  mortgage,  because  the  facts  of  the  case  do  not  render  that  doctrine 
applicable.     It  is  true,  that  when  Starling  paid  the  money,  he  supposed  he  was 
discharging  the  debt,  and  securing  to  himself  the  legal  title,  but  on  the  sup- 
position  that  the  sale  was  void,  his  calculations  were  erroneous.     The  mcmey 
was  paid  by  mistake;  he  acquired  no  title;  the  consideration  failed,  and  he  had 
a  right  to  retain  the  money.     The  debt  then,  was  not  extinguished,  and  Starling 
had  a  right  to  appropriate  the  amount  paid  by  him,  to  the  purchase  of  an  inter- 
est in  the  mortgage,  and  to  protect  himself  under  it.     The  quitclaim  deed,  as 
it  has  been  called,  is  carelessly,  and  inartificially  drawn,  but  the  circumstancea 
of  the  case,  when  taken  in  connexion^  show  the  intention  of  the  parties,  and 
what  ought  to  be  its  legal  operation.     No  person  can  doubt  for  a  moment,  that 
it  was  Starling's  intention  to  protect  himself  against  the  consequences  of  a  sup- 
posed illegality  in  the  sheriff's  sale.     That  could  not  be  done  by  any  arrange- 
ment with  Langdon,  other  than  a  purchase  of  his  interest  in  the  mortgage.  All 
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contracts  are  construed  with  reference  to  the  intention  of  the  parties.  The 
release  of  Langdon  cannot  operate  to  any  valuable  purpose,  if  it  be  considered 
as  intended  to  convey  any  interest  in  the  land,  distinct  from  the  debt,  for  the 
security  of  which,  the  mortgage  was  given.  But  we  know  that  it  was  intended 
to  accomplish  some  valuable  object,  and  the  purpose  for  which  it  was  designed, 
ought  not  to  be  lost,  if  by  any  construction  in  the  power  of  the  court,  such  a 
consequence  may  be  prevented.  One  of  the  many  maxims  given  by  Lord 
Coke,  is  cex  semper  irUendit  quod  canvenit  rationi.  It  may  then  be  asked,  what 
does  reason  and  common  sense  dictate,  in  a  case  like  this.  Is  it  that  Langdon's 
deed  shall  pass  for  nothing,  or  that  it  shall  be  taken  in  connection  with  the  pay- 
ment of  the  money,  as  the  consideration  of  the  transfer  of  some  valuable  right 
vested  in  Langdon  as  a  mortgagee?  I  should  say  the  latter.  And  I  confess 
that  I  see  no  other  way  in  which  that  deed  can  operate,  but  as  a  conveyance  of 
Langdon's  interest' in  the  mortgage,  in  consideration  of  his  being  permitted  to 
retain  the  money  paid  by  Starling,  which,  otherwise,  he  would  be  liable  to  re- 
fund. 

This  subject  presents  many  points,  some  of  which,  are  both  interesting  and 
difficult.  It  is  not  my  intention,  however,  to  enter  on  a  formal  discussion  of  any 
of  them,  but  merely  to  state  the  grounds  on  which  my  assent  is  given  to  the 
decision  of  the  Court,  which  is,  that  the  payment  of  the  money  by  Starling, 
whatever  may  have  been  the  original  object  of  it,  is  not  now  to  be  considered 
as  an  extinguishment  of  the  mortgage  debt,  but  the  consideration  of  the  convey- 
ance of  such  an  interest  in  the  mortgage,  as  will  protect  his  possession  in  the 
present  suit. 

In  relation  to  the  appraisement,  two  questions  are  presented.  First.  Did  the 
law  relating  to  this  mortgage,  require  an  appraisement  of  the  land  before  the 
sale? 

Second.  If  it  did,  does  the  omission  of  the  appraisement  vitiate  the  sale? 

First.  The  mortgage  to  Langdon  was  executed  in  1805.  The  judgment  on 
it  was  rendered  in  1809.  The  act  under  which  the  proceedings  were  had,  was 
passed  in  1805,  and  provides  <Uhat  the  mortgaged  premises  shall  be  taken  in 
execution  and  disposed  of  in  the  same  manner,  and  under  the  same  regulations, 
that  lands  are,  or  may  be  by  law  disposed  offer  the  satisfaction  of  judgments." 
I  take  it  to  be  the  true  construction  of  this  act,  that  whenever  the  sheriflTreceives 
an  execution  on  a  judgment,  rendered  on  a  mortgage,  he  must  proceed  in  all 
respects,  as  is  directed  by  the  act  regulating  the  sale  of  land  on  ordinary  judg- 
ments, that  may  happen  to  be  in  force  at  the  time  when  the  execution  is  put  into 
bis  hands. 

The  execution  on  this  mortgage,  came  to  the  hands  of  the  sheriff  in  1809. 
The  law  of  180d,  regulating  judgments  and  executions,  was  then  in  force,  the 
first  section  of  which,  provides,  that  if  execution  be  levied  on  land,  the  ofRcer 
shall  call  an  inquest  of  five  reputable  freeholder,  and  the  inquest  shall,  on  oath 
or  affirmation,  return  to  said  officer,  under  their  bands  and  seals,  an  estimate  of 
the  real  value  of  said  estate,  on  actual  view  of  the  premises.  This  being  the 
act  by  which  the  sheriff  was  to  be  governed,  the  first  question  admits  of  no 
doubt :  it  was  the  sherifi*'s  duty  to  cause  the  lands  to  be  appraised. 

Second.  On  the  second  question,  I  am  so  unfortunate  as  to  differ  from  the 
majority  of  the  court.     It  is  their  opinion,  that  that  part  of  the  law,  which  re- 
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lates  to  the  appraisement,  is  directory  to  the  sheriff,  and  that  an  omission  to 
attend  to  it,  will  not  be  fatal  to  the  title  of  the  purchaser,  unless  the  exception 
be  made  before  the  execution  of  the  sheriff's  deed. 

The  impression  made  on  my  mind,  by  the  most  careful  attention  that  I  have 
been  able  to  give  the  subject,  is,  that  the  appraisement  is  a  condition  precedent^ 
without  which,  the  sale  is  absolutely  void.     The  statute,  ader  requiring  the 
sheriff  to  cause  the  estate  to  be  appraised,  as  above,  proceeds,  '*and  the  said 
officer,  receiving  such  return,  shall  forthwith  deposit  a  copy  thereof  with  the 
clerk  of  the  court  where  such  writ  issued,  and  immediately  advertise  and  self 
such  real  estate,  agreeably  to  the  provisions  of  the  ninth  section  of  the  above 
recited  act,  provided,  nO  tract  of  land  that  has  improvements  thereon,  shall  he 
sold  for  less  than  two  thirds,  nor  any  tract  of  land  without  improvements  there- 
on,  for  less  than  one  half  of  the  returned  value  by  the  inquest.**    The  ninth 
section  referred  to,  relates  to  the  time  and  manner  of  advertising.     It  is  here 
made  the  duty  of  the  officer,  to  return  a  copy  of  the  appraisement,  before  he  is 
permitted  to  advertise;  and  his  power  to  sell,  is  subject  to  the  proviso,  or  condi- 
tion,  that  the  sale  be  made  for  not  less  than  a  certain  amount  of  the  appraised 
value.     The  prohibition  to  sell  for  less  than  that  amount,  is  as  positive  as  lan- 
guage can  make  it,  and  must  qualify  and  control  the  direction  previously  given. 
If  the  act  had  given  an  unqualified  power  to  sell,  and  had  then  pointed  out 
the  mode  of  proceeding,  including  the  appraisement,  it  might  have  been  con* 
sidered  as  directory  to  the  officer.     But  admitting  that  it  was  the  design  of  the 
act,  to  make  the  appraisement  a  condition  precedent,  and  not  a  direction,  mere- 
ly, it  would  be  difficult  to  select  terms  better  adapted  to  the  purpose,  or  to  give 
them  a  better  collocation. 

I  do  not  discover  any  thing  in  the  2l8t  section  of  the  act  of  1810,  which  au- 
thorizes  the  court  to  amerce  the  sheriff,  at  the  instance  of  either  party,  for  pro- 
ceeding to  sell  without  appraisement. 

It  provides,  among  other  things,  that  if  the  sheriff  shall  refuse  to  sell :  ot 
shall  neglect  to  call  an  inquest :  or  shall  refuse  to  pay  the  plaintiff  all  money  made 
for  his  use:  or  shall  refuse  to  pay  to  the  defendant,  any  surplus  that  n)ay  remain, 
af\er  satisfying  the  execution,  he  shall  be  amerced,  &c.  for  the  use  of  said  plaintiff 
or  defsndant,  as  the  case  may  be.  The  three  first  omissions,  are  injurious  to  the 
plaintiff  alone,  and  therefore,  entitle  him  to  move  against  the  sheriff.  The  first  is 
injurious,  by  delaying  the  collection  of  the  money,  which  cannot  be  effected  with- 
out  a  sale.  The  second  is  injurious,  by  delaying  the  sale,  for  without  an  appraise- 
ment, the  sale  cannot  legally  be  made:  and  the  third  is  injurious,  being  an  illegal 
detention  of  the  money.  The  fourth,  is  an  injury  to  the  defendant,  and  for  that, 
and  that  only,  he  may  move  against  the  sheriff.  The  provisions  of  this  section, 
are  separate  and  distinct,  neither  of  them  relating  to  a  sale  without  appraisement. 
In  considering  this  question,  it  should  be  borne  in  mind,  that  at  common  law, 
lands  cannot  be  sold  on  execution.     The  authority  of  the  officer  to  sell  is  de- 
rived,  altogether  from  the  statute,  and  it  will  not  be  pretended,  that  the  legisla- 
ture had  not  the  same  right  to  prescribe  the  terms  and  conditions  of  the  sale, 
which  they  had  to  authorize  the  sale  itself. 

It  was  the  policy  of  the  English  law,  to  protect  real  estate  from  such  sales, 
and  when  our  legisluture  saw  proper  to  change  that  policy,  they  did  it  under 
limitations  and  restrictions.     The  case  stands  thus  :  the  language  of  the  com- 
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moQ  law,  ia,  lands  shall  not  be  sold  on  execution.  The  language  of  our  statute, 
is,  they  may  be  sold;  provided,  they  are  first  appraised,  and  then  sold  for  not 
less  than  a  certain  proportion  of  the  appraisement.  The  statute  does  not  sub« 
ject  them  to  sale,  nor  give  the  officer  a  power  to  sell,  till  they  are  appraised;  of 
course,  before  the  appraisement,  they  remain  as  they  were,  at  common  law, 
and  cannot  be  sold. 

Ohio  is  essentially  and  necessarily,  an  agricultural  state.  It  has  therefore, 
been  her  policy,  to  guard  against  the  ruinous  consequences  of  sacrificing  real 
property,  by  forced  sales;  and  without  such  a  guard,  the  cultivators  of  the  soil, 
who  form  a  large  majority  of  our  population,  could  not  have  been  easily  in« 
duced  to  change  the  common  law,  in  this  particular. 

It  may  perhaps,  be  said,  that  the  construction  given  by  the  majority  of  the 
court,  puts  it  in  the  power  of  every  defendant,  to  avail  himself  of  this  guard. 
But  how  oAen  does  it  happen,  as  was  the  fact  in  the  case  now  under  consider- 
ation, that  judgments  are  obtained  against  non- residents  and  infants,  who  have 
no  notice;  and  that  executions  issue  against  residents,  when  absent  from  the 
state,  who  have  no  knowledge  of  the  proceedings,  till  it  is  too  late  to  object. 

It  will  be  recollected,  that  by  the  law  of  1805,  the  sheriff  was  not  directed 
to  summon  appraisers,  unless  the  defendant  requested  it.  The  consequence 
was,  that  persons  absent  from  the  state,  or  unacquainted  with  legal  proceedings, 
lost  the  benefit  of  the  provision,  to  remedy  wh  ich,  the  inquest  was  directed  in 
all  cases;  and  it  is  worthy  of  enquiry,  whether  the  construction  now  given, 
does  not  subject  the  present  law  to  the  same  difficulties  and  objections,  which 
were  complained  of  in  the  act  of  1805,  to  remedy  which,  this  law  was,  in  part» 
intended. 
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CoQStraction  of  an  entiy. 

This  cause  was  adjourned  from  the  Supreme  Ck>urt  of  Green  county.  The 
complainants,  holding  under  the  eldest  entry  and  survey  and  the  junior  patent, 
claimed  to  recover  the  land  in  dispute,  against  the  elder  patentee,  and  the  case 
turned  altogether  upon  the  construction  of  the  complainant's  entry,  the  loca- 
tive calls  of  which,  were  as  follows:  **  Beginning  at  the  lower  back  corner  of 
John  Jamieson's  survey,  No.  387,  running  with  his  line,  to  the  line  of  John 
Woodford's  heir,  survey  No.  548,  thence  with  Woodford's  to  the  comer  of  John 
Stoke's  survey.  No.  890,  and  with  Stokes'  line,  to  the  beginning."  The  entry 
was  for  200  -acres,  and  the  patent  for  the  same  quantity,  the  calls  of  which,  ex- 
cept that  the  courses  and  distances  are  specified,  are  the  same,  as  those  of  the 
entry.  The  defendant  claimed,  under  a  junior  entry,  which  covered  part  of 
the  land  included  in  Stokes'  survey;  and  in  extending  over  Stokes'  line,  called 
for  as  a  boundary  of  the  complainant,  interferes  with  him. 

By  protracting  the  complainants  entry  and  survey,  according  to  the  locative 
calls,  as  connected  with  the  surveys,  which  are  made  the  boundaries,  the  actual 
quantity  included  would  be  156  acres.  But  by  actual  measurement,  on  the 
ground,  according  to  these  calls,  and  there  was  no  interference  or  dispute  about 
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them,  it  containt  247  acres.    Tlie  quantity  in  dispute  between  the  patties  in  Alf 
suit,  was  thirty.eight  acres* 

In  specifying  the  courses  and  distances,  in  the  survey  and  patent,  an  error 
was  made,  which  prevented  the  survey  from  closing;  but  (he  calls  of  the  entry, 
;ls  to  the  boundary,  were  not  departed  from. 

*    Alexander 9  ibr  complainant.     Collei^  for  defendant. 

Ophtton  of  tlie  Court  by  Judge  Burnbt. 

The  complainants  claim  under  an  entry  in  the  name  ef  Btubblefield,  in  the 
following  words:  Beverly  Stubblefield,  enters  two  hundred  acres  of  land,  <Ni 
part  of  a  military  warrant.  No.  1208,  on  the  waters  of  the  Little  Miami,  begin, 
ning  at  the  lower  back  comer  of  John  Jamieson's  survey,  No.  367,  running  with 
his  back  line,  to  the  line  of  John  Woodford's  survey.  No.  546,  then  with  Wood* 
ford's  line,  to  the  comer  of  John  Stokes' survey.  No.  800,  and  with  Steves'  Into 
to  the  beginning. 

The  defendant  claims  a  part  of  the  same  land,  on  a  junior  entry,  on  which 
he  has  obtained  the  eldest  patent. 

The  location  of  the  complainants,  covers  a  tract  of  land,  in  a  triangular 
ishape,  formed  and  bounded  by  the  three  surveys  called  for  m  the  entry.  The 
location  has  been  surveyed  agreeably  to  the  calls  of  the  entry,  and  a  patent  has 
issued,  but  subsequent  in  date,  to  the  patent  of  the  complainants.  It  is  alleged 
in  the  answer,  that  Stubblefield's  entry  and  survey,  appropriate  more  land  than 
the  warrant  covers,  but  it  is  admitted,  that  its  calls  are  precise  and  certain,  that 
the  objects  called  for,  were  notorious  at  the  time  of  the  entry,  and  that  It  fs 
good  for  the  quantity  of  land  which  the  locator  had,  or  ought  to  appropriate. 
Th6  case,  therefore,  as  presented  by  the  pleadings,  would  seem  to  depend  on  a 
matter  of  fact,  whether  the  calls  of  the  entry,  as  they  exist  on  the  records  of 
the  surveyor's  office,  do,  or  do  not  include  more  than  two  hundred  acres. 

The  course  and  the  length  of  each  of  the  three  lines  which  Stubblefield  calls 
for  as  his  boundary,  have  been  ascertained,  and  a  protraction  has  been  made, 
from  which  it  appears,  that  his  location  on  paper,  conveys  less  than  two  hundred 
acres;  he  has,  therefore,  professed  to  enter  the  quantity  named  in  bis  warranty 
bat  by  the  course  and  distance  of  his  lines,  as  they  are  recorded,  has  factually 
entered  less.  The  ascertaining  of  this  fact,  it  was  supposed,  would  settle  the 
controversy,  but  I  understand  the  defendant's  counsel,  as  contending  in  their  ar- 
gument, that  if  the  courses  and  distances,  as  described  in  the  estry,  contain  the 
precise  quantity  of  land  expressed,  and  intended  to  be  appropriated,  yet  if  the 
lines  and  courses  were  notorious,  and  are  ascertained  by  actual  survey  on  the 
ground,  to  contain  a  greater  quantity  of  land,  than  is  expressed  in  the  warn^, 
the  entry  does  not  appropriate  the  whole  land  within  its  boundaries,  but  ^hat  in 
snch  case,  the  quantity  of  land  which  the  locator  is  entitled  to,  shall  be  laid  off 
on  each  line,  as  a  base,  and  that  the  locator  shall  be  considered  as  eov^ing  only 
so  much  of  the  land  as  is  common  to  all  the  surveys.  This  rule,  or  nx>de  of 
surveying,  has  been  established  in  Kentucky,  for  the  laudable  purpose  ot  sus* 
taining  locations,  that  would  otherwise  be  void;  but  I  underhand  that  rule,  as 
applying  to  cases  where  the  calls  of  the  entry,  professedly  include  too  much 
land,  and  not  where  the  excess  is  owing,  either  to  some  inaccuracy  in  the  coarse, 
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Xfr  in  itettt^sa^NSmdlit  of  the  l&deu  Hie  error  of  a  surveyor,  in  placing  his 
eomers  at  a  greater  distance  from  each  other,  than  he  intended,  or  in  placing 
them  somewhat  out  of  the  course  he  is  calling  for,  so  as  to  make  the  entry,  hy 
a  survey  on  the  ground,  include  too  much  land,  iias  never  heen  ccmsidered,  as 
affecting  the  validity  of  the  location;  if  it  did,  by  far  the  largest  number  of  en. 
tiies,  in  the  district,  would  be  void.  If  a  locator  will  venture  to  call  for  notori- 
ous, sensible  objects,  without,  attempting  to  ascertain  the  distance  between  them, 
and  by  so  doing,  appropriates  too  much  land,  this  objection  will  apply.  Such 
was  the  fact  in  the  cases  reported  in  3  Bibbj  and  1  Marshall.  But  in  this  case 
the  locator  called  for  lines  of  surveys,  which  had  been  previously  measurod. 
The  length  and  course  of  those  lines,  was  stated  on  the  record;  he  called 
for  them  as  they  were  stated,  and  by  those  calls,  the  entry  is  ascertained  to  in- 
clude less  land,  than  the  warrant  entitled  him  to.  It  appears,  however,  from  a 
correct  re-survey,  that  those  lines,  or  some  of  them,  are,  in  fact,  longer  than 
the  recorded  distance;  and  it  is  owing  to  this  circumstance,  that  the  location 
contains  more  land,  than  the  warrant  was  issued  for. 

There  is  but  one  fact  that  can  distinguish  this  case,  in  any  degree,  from  an  or* 
dinary  case  of  surplus,  ascertained  by  a  re-survey,  which  is  this:  that  the  entry 
calls  for  lines  and  comers  that  existed,  and  were  known,  when  the  location  was 
made;  and  the  only  question  arising  on  this  fact,  is,  whether  the  locator  had  a 
right  to  rely  on  the  recorded  length  of  those  lines,  as  they  had  been  ascertained 
by  former  surveyors,  or,  whether  he  was  bound,  at  his  peril,  to  re-measure,  and 
correct  any  error  that  might  exist.  If  the  latter  be  insisted  on,  the  proposition 
amounts  to  this:  that  an  error  m  distacce,  which  does  not  injure  the  location  of 
him  who  committed  it,  shall  be  fatal  to  a  subsequent  locator,  to  whom  it  was  not 
known,  and  who  has  innocently  relied  on  the  correctnesis  of  a  public  record. 

On  principle,  the  objection  urged  against  Stubblefield,  applies  witl?  more 
force,  to  the  surveys  of  Jamieson  and  others,  for  which  he  calls;  because  the 
error  increases  the  quantity  of  land  in  their  surveys,  beyond  the  amount  of  their 
warrants,  in  the  same  manner  that  it  does  the  land  of  Stubblefield,  and  this  con- 
sequence results  from  their  own  inaccuracy.  Th6  defendant  does  not  pretend, 
that  those  surveys  are  injun^d  by  their  surplus.  But  why  not?  It  is  because 
it  appears  of  record,  that  the  owners  professed  to  take  the  quantity  they  were 
r^pectively  entitled  to,  and  no  more;  and  because  we  are  bound  to  attribute  the 
variance,  or  excess,  to  the  ordinary  inaccuracy  of  measuring  through  a  forest. 
The  same  excuse  may  be  offered  for  the  complainants,  and  with  more  propri- 
ety. 

The  fact,  whether  Stubblefield's  entry  includes  too  much  land,  or  not,  so  far 
as  it  is  to  affect  the  legality  of  the  entry,  must  be  determined  by  the  courses  and 
distances,  as  they  are  found  on  record,  and  not  by  the  re-measurement  of  the 
ground. 

We  do  not  distinguish  between  a  call  for  course  and  distance,  asoertained  by 
the  locator  who  makes  the  call,  and  a  call  for  the  recorded  course  and  distance 
of  an  existing  survey,  ascertained  by  a  former  locator.  In  either  case^  the  va- 
lidity of  the  location,  as  far  as  quantity  affects  it,  must  be  ascertained  by  the 
calls,  and  not  by  re-measurement. 
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If  this  view  of  the  sul^t  he  correct,  the  caee  is  not  within  the  decirioos  cited 
from  Kentucky,  and  the  elder  patent  of  the  defendants,  cannot  prerail  oyer  the 
prior  equity  of  the  complainants. 
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A  coreoKnl  of  t^izin  in  a  deed,  when  the  corenantor  if  in  poeMtilon  daimmg  title  it  a  leal  covs> 
•nant  running  with  the  land. 

But  wliere  the  covenantor  it  not  in  poseenion,  and  the  title  it  defectire,  it  it  brolDta  at  toon  mm 
BMde,  and  never  atiadiet  to  the  land,  beins  in  the  nature  of  a  personal  covenant. 

Seisin  in  fact  at  the  time  of  the  covenant  made,  is  sufficient  to  tustain  it. 

The  rule  of  damafet  under  a  covenant  of  tetsin  it  the  conttderation  of  money  and  inttretu 

This  cause  was  adjourned  fbr  decision  here,  hy  the  Supreme  Court,  sitting 
in  Franklin  county,  and  came  up  for  decision  upon  the  cause  of  action,  set  out 
in  the  declaration. 

It  was  an  action  of  covenant,  and  the  hreach  alleged  in  the  declaration  was 
that  of  the  covenant  of  seizin,  without  alleging  any  eviction,  or  specifying 
any  damage  sustained  hy  the  intestate,  in  consequence  of  the  alleged  defect  of 
title. 

The  defendant  pleaded  in  bar,  that  the  premises  in  question  were  seized  and 
sold  in  execution,  on  a  judgment  against  the  intestate,  in  his  life  time,  and  con* 
conveyed  by  the  sheriff's  deed  to  the  purchaser,  before  any  damage  was  sus* 
taioed  by  the  intestate.  The  replication  averred,  that  the  alienation  was  made 
without  the  consent  of  the  intestate,  and  for  a  sum  less  than  the  fair  value* 
The  defendant  demurred  generally. 

Ebitig^  in  support  of  the  demurrer.     WUcax  and  J.  R*  Stoon,  contra. 

Opifdan  of  the  Court  hy  Jvdgb  Shxrxan. 

This  action  being  brought  to  recover  damages  for  a  breach  of  the  covenant 
of  seizin,  in  a  deed  from  the  defendant,  McCoy,  to  the  plaintifis'  intestate,  the 
counsel  have  not  confined  themselves  to  the  question  necessarily  growing  out 
of  the  demurrer,  but  have  argued  the  general  questions  of  when,  imder  what 
circumstances,  and  to  what  extent  the  grantor,  in  a  deed,  is  liable  under  the 
covenant  of  seizin.  This  covenant  is  one  of  very  general  use  in  conveyances 
of  land  in  this  state,  and  it  is  important,  that  all  persons  should  understand  its 
nature;  the  liability  of  the  grantor  thereon  and  the  security  the  grantee  thereby 
acquires.  This  being  the  first  time  an  action  founded  on  this  covenant  alono,  un- 
connected with  covenants  of  the  grantor's  right  to  sell  for  quiet  enjoyment,  or 
against  encumbrances,  has  come  before  the  whole  Court  for  adjudication,  we 
have  not  confined  ourselves  to  the  determination  of  those  questions  alone,  aris- 
ing from  the  demurrer. 

The  covenant  of  seizin  is  made  for  the  benefit  of  the  grantee,  in  respect  of 
the  land.  It  is  not  understood  as  a  contract,  in  which  the  immediate  parties  are 
abnd  interested,  but  as  intended  for  the  security  of  alt  subaequent  grantees. 
It  is  ttsnally  ettended  in  teiini,  to  heirs  andasaigne,  ai  well  aa  executors. 
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If  it  can  justly  be  conmdered  as  a  real  covenanty  it  will  be  annexed  to,  aai 
run  with  the  land,  and  either  go  to  the  assignee,  or  descend  to  the  heir,  so  long 
as  the  estate,  such  as  it  may  be,  to  which  the  covenant  is  annexed,  is  in  pos* 
session  of  the  covenantee,  or  those  claiming  under  hin»«  But  if  the  covenant 
of  seizin,  is  strictly  a  personal  covenant,  as  it  respects  the  course  in  which  it 
shall  goto  the  representatives  of  the  covanantee,  and  must  be  brokea,  if  at  all, 
the  moment  the  deed  is  executed,  it  can  neither  go  to  the  assignee,  or  descend 
to  the  heir.  The  right  of  the  grantee  in  such  case,  would  be  a  mere  right  of 
action,  for  the  recovery  of  damages,  and  upon  his  death  would  go  to  his  per* 
sonal  representatives. 

The  English  authorities,  though  not  numerous  on  the  covenant  of  seizin,  show 
that  so  long  as  the  grantee,  or  those  claiming  under  him,  remain  in  possessi<m 
of  land,  the  covenant  of  seizin,  will  attend,  and  run  with  the  land,  and  that  the 
heir  or  grantee,  if  evicted  by  paramount  title,  can  recover  upon  this  covenant.' 
In  Coke*s  Entries^  111,  ciud  ^^John.  Rep.  ^4,  a  case  is  reported,  in  which  it 
was  held,  that  the  heir  might  sustain  an  action  oo  the  covenant  of  seizin,  or  hav. 
ing  been  evicted  aAer  the  death  of  his  ancestor,  who  entered  in  his  life  time, 
and  died  seized.     In  Lucy  v.  LivingsUm^  (1  Vent,  175,  S.  T.  2  Lev.  26,)  which 
was  an  action   by  the  executors;  on  the  covenant,  for  quiet  enjoyment,  the 
breach  assigned,  was,  that  the  plaintiff's  testator,  was  evicted  in  his  life  time. 
It  was  held  by  the  court,  <Hhat  the  eviction  being  to  the  testator,  he  cannot  have 
an  heir  or  assignee  of  this  land,  and  so  the  damages  belongs  to  the  executors, 
for  they  represent  the  person  of  the  testator."    In  the  recent  case  of  Kingdon^ 
executor^  v,  Nottle^  (1  Maule  and  SeL  Rep.  355,)   the  court  held,  that  the  cove- 
nant of  seizin,  was  a  real  covenant,  running  with  the  land,  and  would  pass  with 
the  estate,  to  the  assignee,  or  devolve  on  their  heir:  and  that  the  executorxould 
not  sustain  an  action,  without  showing  an  eviction,  or  some  special  damage  sus- 
tained by  the  testator.     In  Kingdon  v.  Nettle^  (4  Maule  and  SeL  53,)  the  de« 
visee  brought  his  action  upon  the  same  covenant,  and  recovered;  the  court  re- 
peating  the  same  doctrine,  that  the  covenant  of  seizin  is  a  real  covenant,  and 
runs  with  the  land.     In  King  v.  Jones j  eU  al.  (5  Temif  418,)  the  grantor  cove- 
nanted that  he  would  make  further  assurance  upon  request  of  the  purchaser* 
The  ancestor  of  the  plaintiff   requested  further  assurance,   which  was   re- 
fused; when  he  died,  and  his  heir,  the  plaintiff,  was  afterwards  evicted,  by  title 
paramount,  and  it  was  held,  that  the  heir  could  sustain  an  action;  that  it  was  a 
covenant  running  with  land,  and  the  ultimate  damage  not  being  sustained,  in 
the  life  time  of  the  ancestor,  the  covenant  with  the  land,  devolved  upon  the  hein 
The  decision  was  all  rmed  on  error,  in  the  Court  of  the  King's  Bench,  (4  Maule 
and  SeL  186.)    It  seems  to  be  well  settled  by  these  recent  decisions,  that  when 
the  heir  or  assignee,  acquires  any  interest  in  the  land,  however  small,  by  even 
an  imperfect  or  defective  title,  he  shall  be  entitled  to  the  benefit  of  all  those 
covenants  that  concern  the  reality,  and  where  he  has  been  evicted  by  para- 
mount title,  he  is  the  party  damnified,  by  the  non-performance  of  the  grantor's 
covenant,  and  for  such  breach,  may  sustain  an  action.     This  seems  to  be  rea- 
sonable in  itself,  as  wbll  as  in  accordance  with  the  terms  of  the  covenant.     By 
considering  the  covenant  of  seizin,  as  a  real  covenant,  attendant  upon  the  in- 
heritance, it  will  form  a  part  of  every  grantee's  security,  and  make  that,  which 
otherwise,  must  be  either  a  dead  letter,  oi  a  means  of  injustice,  a  most  useful 
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slid  benefidai  coY^oant.    A  dead  letter^  when  an  intennediate  oonv^ranee  boa 
taken  place,  between  the  making  of  the  covenant,  and  the  discovery  of  thede* 
feet  of  title,  and  the  covenantee  refuses  to  bring  suit.     A  means  of  ii^ustioev 
when  ailer  the  covenaotee  has  sold  and  conveyed  without  oovenantt,  be  brings 
and  sustains  an  action,  on  the  ground  that  the  covenant  was  broken,  the  mo- 
ment it  was  entered  into,  and  could  not,  thereafter,  be  assigned.     When  lands 
aro  granted  in  fee,  by  such  a  conveyance  as  will  pass  a  fee,  and  the  grantor 
oovenants,  that  he  is  seized  in  fee,  we  can  perceive  no  objection,  legal  or  equita. 
ble  to  this  covenant,  as  well  as  the  covenant  of  warranty,  passing  with  the  land^ 
so  long  as  the  purchaser,  and  the  successive  grantees  under  him,  remain  in  the 
undisturbed  possession  and  enjoyment  of  the  land. 

We  are  aware,  that  the  Supreme  Court  of  New  York,  have  taken  somewhat 
of  a  different  view  of  this  covenant;  but  highly  as  we  respect  the  decisions  of 
that  court,  and  much  as  we  now  regret  to  difier  from  them,  in  opinion,  we  feel 
bound  to  express  the  result  of  our  own  judgments,  in  every  case  submitted  to 
our  consideration. 

The  Supreme  Court  of  Massachusetts,  (2  Mass,  Rep.  433,)  have  held^  that 
a  seizin,  in  fact,  of  the  gantor,  at  the  time  the  deed  was  executed,  was  a  suffi* 
cient  compliance  with  the  covenant  of  seizin  in  the  deed.  This  determination, 
appears  to  us,  to  be  founded  on  sound  and  correct  principles.  If  the  grantor  is 
in  the  exclusive  possession  of  the  land,  at  the  time  of  the  conveyance,  claiming  a 
fee  adverse  to  the  owner,  olthough  he  was  in  by  his  oym  disseisin,  his  covenant 
of  seizin  is  not  broken,  until  the  purchaser,  or  those  claiming  under  him,  are 
evicted,  by  title  paramount.  He  has  a  seizin  in  deed,  as  contradistinguished 
from  a  seizin  in  law,  sufficient  to  protect  him  from  liability,  under  his  coven, 
ant,  te  long  as  those  claiming  under  him  may  continue  so  seized.  Actual 
disseisin,  or  the  actual  adverse  possession  of  the  lands  of  another  is  the  com* 
mencement  of  a  right,  which,  by  lapse  of  time,  may  ripen  into  a  perfect  title, 
in  the  disseisor  or  possessor:  and  during  the  time  that  the  grantee  of  such  dis- 
seisor, remains  in  the  undisturbed  possession,  of  the  lands,  by  reason  of  the 
conveyance  of  such  disseisor,  he  cannot  maintain  an  action,  upon  the  covenant 
of  seizin.  No  breach  of  such  covenant  will  have  taken  place,  if  the  grantor 
was  seized  in  deed  at  the  time  of  the  conveyance,  however  that  seizin  may  have 
been  acquired.  If  the  grantor,  at  the  time  of  executing  this  conveyance,  was 
in  possession  of  the  land,  either  as  disseisor,  or  under  color  of  title,  it  can- 
not be  said,  that  he  was  not  seized  of  an  estate  in  the  premises.  When  the 
grantor  is  not  seized,  either  in  deed  or  in  law,  at  the  time  of  conveying,  the 
covenant  of  seizin  must  be  broken,  at  the  moment  of  ezecutmg  the  deed  contain- 
ing  it;  and  becomes  thereby,  a  mere  chose  in  action,  and  no  longer  annej^cd  to,  or 
passing  with  the  land.  This  is  the  case,  when  the  grounds  are  vacant,  and  the 
grantee  has  no  title.  But  when  the  grantor  is,  at  the  time  of  the  conveyance, 
in  possession,  under  color  of  title,  clainung  a  ffee,  the  covenant  of  seizin,  is  a 
real  covenant  annexed  to  the  land,  and  passes  with  it  to  the  heir  or  assignee, 
until  he  who  has  the  paramount  title,  may  assert  it,  and  evict  the  person  in 
possession,  when  it  becomes  a  mere  claim  to  damages,  to  be  enforced  by  him 
who  has  been  evicted,  and  like  any  other,  when  in  action,  no  longer  assignable 
at  common  law. 
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The  rule  of  damages,  under  a  covenant  of  seizin,  where  a  breach  has  been 
shown,  is  the  consideration  money  and  interest.  It  is  the  value  of  the  land,  as 
ascettained  by  the  parties,  and  the  money  comes  in  lieu  of  the  land,  lost  by  the 
non-performance  of  the  covenant.  Damages  cannot  be  awarded,  cither  for  the 
increased  value  ot  the  land,  or  the  improvements  made.  In  the  latter,  the 
legislature  have  provided  nn  ample  remedy,  in  favor  of  the  occupying  claim- 
ant: and  awarding  the  former,  would  in  many  coses,  inflict  a  severe  penalty  on 
grantors,  in  good  faith,  having  perfect  confidence  in  their  title  to  the  lands  they 
conveyed.  If  the  grantor  has  practised  any  fraud,  in  the  sale,  the  grantee  may 
have  his  remedy,  by  an  action  on  the  case,  in  the  nature  of  a  writ  of  deceit.  It 
is  not  unfrequently  the  case,  that  in  conveying  large  tracts  of  land,  especially  in 
the  Virginia  military  district,  the  grantor  is  seized,  in  the  manner  he  covenants, 
of  part  only  of  the  lands  sold,  and  by  means  of  interfering  claims,  defective  en- 
tries, or  other  causes,  he  has  no  valid  title  to  the  residue.  The  measure  of 
damages  in  such  ii  case,  is  the  same  proportion  of  the  consideration  money  and 
.  interest,  as  the  value  of  the  lands  of  which  the  grantor  was  not  seized,  is  to  the 
value  of  the  whole;  the  consideration  money  being  considered  the  value  of  the 
whole  premises. 

The  pleadings  in  this  case  having  terminated  in  a  demurrer  to  the  plaintiff's 
replication,  has  made  it  necessary  to  look  into  those  pleadings,  with  reference  to 
the  principles  governing  the  covenant  of  seizin,  and  the  breaches  assigned. 

The  replication  is  clearly  bad,  and  is  not  attempted  to  be  supported.  The 
plea  is  equally  bad:  it  neither  denies  nor  confesses,  and  avoids  the  want  of  sei- 
zin of  the  defendant^  of  the  lands,  at  the  time  of  the  conveyance,  the  breach 
assigned  in  the  declaration;  but  avers,  that,  befo/e  any  actual  damages  had 
been  sustained,  the  lands  were  sold  and  conveyed  by  the  sheriff,  upon  execution, 
as  the  property  of  Backus,  the  intestate.  The  declaration  avers,  generally,  a 
want  of  seizin  by  McCoy,  and  this  averment  being  unanswered  by  the  plea,  it 
must,  be  taken,  that  McCoy,  at  the  time  of  executing  the  conveyance,  was  nei- 
ther seized  in  law  or  deed,  of  the  premises  conveyed,  and  of  course,  the  coven- 
ant was  broken,  the  moment  it  was  entered  into,  and  could  not  thereailer  be 
assigned  by  the  sheriff's  deed,  nor  descend  to  the  heirs  of  Backus,  but  must, 
with  all  other  chores  in  action,  pass  to  the  personal  representatives.  The  plea 
and  replication,  both  being  insufficient,  there  must  be  judgment  for  the  plaintiff. 


CASS  V.  ADAMS,  ET  AL. 

That  goods  are  taken  in  execution  and  are  undisposed  of  is  a  good  plea  in  bar  to  an  action  on  an 
appeal  bond . 

The  Court  in  Bank  afieT  intimating  an  opinion  upon  a  general  demurrer  will  permit  it  to  be  with* 
dx^wD  and  the  pleadings  amended . 

This  was  an  action  of  debt  upon  a  bond  given  to  perfect  an  appeal  from  the 
court  of  Common  Pleas,  to  the  Supreme  Court.  The  declaration  recited  the 
condition  of  the  bond,  and  set  out,  that  upon  the  appeal,  in  the  original  case, 
judgment  was  rendered  fbr  the  appellee,  for  a  specific  sum,  which  remained 
tmpaid, 
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The  deiSmdanto  pleaded,  that  after  the  judgment  rendered,  in  the 
pealed,  and  before  the  coomieocemeDt  of  thia  suit,  the  plaintiff  sued  out  a  writ 
of/,  /a.  and  put  it  into  the  hands  of  the  sheriff,  who  levied  it  upon  the  ^ooda 
of  the  judgment  debtor,  to  a  large  amount,  and  returned  such  levy  opoo  the 
writ  of  execution*  To  this  plea  the  plaintiff  demurred.  The  court  of  Com. 
mon  Pleas  overruled  the  demurrer,  and  gave  judgment  for  the  defaidanta»  and 
the  plaintiff  appealed  to  the  Supreme  Court.  The  decisioii  of  the  cause,  was 
adjourned  here  from  Muskingum  county. 

GoddarJt  for  the  defendants.    SUSman^  contra. 

Bjfihe  Covwt. 

The  appeal  bond  is  given  expressly  to  secure  the  payment  of  the  som  that 
may  be  recovered  upon  the  appeal,  and  we  incline  to  the  opinion,  that  whatever 
can  be  deemed  a  legal  satisfaction  of  the  judgment,  is  a  bar  to  an  action  on  the 
bond,  although  the  money  is  not  actually  paid.  The  arrest  of  the  defendant 
upon  a  ea.  M.  is  a  satisfaction,  though  no  money  be  paid.  So  is  the  levy  of 
an  execution  upon  goods,  or  land,  whilst  the  levy  is  in  ferce,  and  undisposed  oL 
These  principles  are  well  settled.  And  the  circumstances  of  our  peculiar  law, 
when  the  levy  was  made,  does  not  vary  the  case,  because  the  debtor  could  only 
avail  himself  of  the  benefit  of  that  law,  by  giving  security,  which  is  substituted 
for  the  goods  in  the  sheriff's  hands,  and  leaves  the  principle  the  same,  where 
such  bond  is  not  given,  as  though  the  law  did  not  exist.  If  the  bond  had  been 
given  and  the  goods  restored,  that  might  be  an  answer  to  the  plea,  as  might  any 
other  legal  disposition  of  the  le^-y,  leaving  the  judgment  unsatisfied.  But  the 
demurrer  admits  the  levy  to  be  in  fbrce  and  efiect,  and  consequently  admita  the 
judgment  satisfied. 

This  opinion  being  suggested,  at  the  request  of  the  plaintiff's  ooonsd,  leaTo 
was  given,  to  withdraw  the  demurrer,  and  reply  to  the  plea. 


TREASURER  OF  PICKAWAY  «.  HALL. 

Tht  heir  cannot  tutuin  an  nctioo  againit  the  tecurity  on  «n  adminiitratoit  bond  untn  the  admta- 
inraton  accounu  aie  Milled  with  the  Gourt|  or  the  plaintiff '•  right  eetabliibed  hy  a  judgment  aauoil 
the  adminittraior. 

A  person  who  lues  as  heir  roust  show  himself  siich  in  h's  declaiatioa . 

This  was  an  action  of  deht,  upon  an  administration  bond.  The  plaintifi 
set  out  in  their  declaration,  all  the  proper  facts,  showing  the  granting  of  letters 
of  administration  and  executing  the  bcmd,  by  the  defendant's  testator,  as  securi* 
ty  for  the  administration.  They  then  set  out  the  bond  and  condition,  and 
assigned  as  breaches,  that  the  administratrix,  generally,  did  not  perform  the 
duiies  required  by  law:  that  she  did  not  return  a  true  inventory;  did  not  return 
an  accurate  statement  of  sales,  and  of  monies  received  and  paid  out:  that  she 
had  not  presented  her  account  for  settlement,  nor  paid  to  the  parties  ^titled, 
the  moneys  due  to  them,  but  had  wasted  the  goods,  dsc.  that  came  to  her  handi. 
And  also  that  the  administratris  had  neglected  and  refused,  though  often  re«ac!»- 
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tad  and  demanded,  particularly  on  the  80th  March,  1827,  to  pay  the  said 
Nicholas  and  Rebecca,  said  Rebecca  being  one  of  the  heirs  of  Joseph  Glaze, 
dec'd.  the  proportion  of  monies  before  that  time,  come  to  the  hands  of  the 
administratrix,  to  which  said  Rebecca,  as  heir  at  law  was  entitled.  To  this 
declaration,  there  was  a  general  demurrer,  which  was  overruled  by  the  court 
of  Common  Pleas  of  Pickaway  county,  and  the  defendant  appealed  to  the  Su- 
preme Court,  and  the  cause  was  adjourned  here  for  decision. 

OldSf  for  defendant.    Daanet  contra. 

The  ^security  in  an  administration  bond,  is  not  the  proper  person  to  a<iyust 
the  rights  of  parties  interested  in  the  administration.  He  can  know  nothing  of 
Che  true  state  of  the  accounts,  or  of  the  conduct  of  the  administrator,  and  can* 
not  be  the  most  suitable  person  to  litigate  or  defend  them.  It  is  therefore,  that 
jt  would  seem  most  proper  to  hold  him  only  responsible  where  the  right  of  the 
claimant  has  been  judicially  established,  either  by  settlement  with  the  court,  or 
Judgment  in  an  action,  direct  against  the  administrator.  We  do  not  think  the 
English  or  New- York  authorities,  cited  by  the  fdaintiff's  counsel,  sustain  the 
position  he  takes.  And  we  consider  it  much  the  safer  doctrine,  to  require  pro- 
ceedings, first  against  the  administrator  himself,  and  only  allow  a  resort  to  tho 
security,  when  nothing  is  to  be  contested  but  the  question  of  payment. 

We  are  equally  clear,  that  the  plaintiff's  dedaralion  is  defective  upon  tho 
jecond  ground  of  exception.  Under  our  law  if  the  intestate  leave  a  widow, 
and  no  child,  the  widow  takes  the  whole  personal  estate,  and  thus  as  heifs 
would  be  entitled  to  an  account  for  the  whole.  If  the  plaintiff  claim  as  heir,  ho 
must  show  how  he  makes  himself  so,  Ihat  his  rights  may  judicially  appear  to 
the  court,  and  the  proportion  of  the  estate  due  to  him  be  ascertained. 

Judgment  for  the  defendant. 


HARDING  V.  TRUSTEES  OF  NEW.HAVEN  TOWNSHIP. 


As  hidiTidMl  can  wutttim  ft  mH  agalDit  ft  townabi^. 

AnittiBay  b« brought  agftinttaeoqxKftiioalMfon a JiMtiet  of  ihtpaftet. 

For  towoibip  liftbiUtiis  an  actioo  ]im  asaintt  the  ^Tnitteaa  of  tht  Townahip'*  withont  aaaiiof 

Tilis  eausecame  befine  Ibe  eoort,  upon  a  writ  of  error,  to  the  eomrt of  Gora* 
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Orris  Parish^  for  plaintiff  in  error. 
Opinion  of  the  Court,  ly  Judge  Bubnet. 

The  plaintiff  had  been  employed  to  support  a  pauper,  chargeable  on  New 
Haven  Township,  at  a  stipulated  price.  Having  performed  the  contract  on  her 
part,  and  payment  being  withheld,  she  instituted  a  suit  against  the  Trustees  of 
the  township,  before  a  justice  of  the  peace,  and  recovered  a  j  udgment  for  the 
amount  due»  The  defendants  removed  the  proceedings  by  certiorari^  to  the 
Common  Pleas.     A  number  of  reasons  were  assigned  for  setting  them  aslde.^ 

Those  on  which  the  case  turned,  were. 

First.  That  no  suit  can  be  sustained  by  an  individual  against  a  township. 

Second.  That  a  township  being  a  body  corporate,  cannot  be  sued  before  a 
justice  of  the  peace. 

The  Court  of  Common  Pleas  gave  judgment  that  the  record  be  quashed, 
annulled,  and  held  for  nought;  and  that  plaintiffs  in  certiorari  recover  their 
costs. 

The  case  has  been  removed  to  this  Court  by  writ  of  error  The  errors  relied 
on  by  the  plaintiff,  present  four  questions. 

First.  Can  a  suit  be  sustained  against  a  township  by  an  individual. 

Second*  Can  a  township,  being  a  body  corporate,  be  sued  before  a  justice  of 
the  peace  ? 

Third.  If  a  justice  have  jurisdiction,  may  the  suit  be  brought  in  the  name 
of  the  Trustees,  or  must  it  be  in  the  name  of  the  Township? 

Fourth.  Was  it  the  duty  of  the  court,  having  quashed  ihe  proceedings,  to 
retain  t!:e  cause  for  a  hearing  on  liie  merits? 

First.  The  act  for  the  incorporation  of  townships  {Sec,  1)  provides  in  gene- 
ral term*i,  timt  "they  shall  be  capable  of  sueing,  and  being  sued."  It  does  not 
designate  the  persons  by  whom  suits  may  be  brought,  nor  does  it  exclude  any 
from  bringing  them.  It  makes  no  discrimination.  The  right  of  maintaining 
a  suit  is  genercl,  and  may  be  improved  by  an  individual,  a  company,  or  a  cor- 
poration. This  objection,  therefore,  was  not  well  taken,  and  cannot  be  sus- 
tained. 

Second.  The  second  ground  taken  in  support  of  the  judgment  of  the  Court 
below,  is,  that  a  body  corporate  cannot  be  sued  before  a  justice  of  the  peace. 
In  support  of  this  position,  it  is  contended,  that  the  jurisdiction  of  justices  was 
designed  by  the  legislature,  to  extend  only  to  causes  requiring  a  personal  appear, 
ancc,  and  in  which  the  defendant  is  sued  in  his  own  right.  (2  Bac*  11.  1  iV. 
y.  Term,  Rep,  191.  Way,  v,  Careys  ib.  594,  Jones,  v.  Reid^Ave  relied  on  to 
support  the  doctrine. 

The  fiflh  section  of  the  act  defining  the  duties  of  justices  of  the  peace,  de- 
clares, t  lat  in  civil  cas2s,  their  powers  shall  be  co-extensive  with  their  town. 
shipst  and  that  their  jurisdiction  in  all  such  cases  shall  extend,  uncj^r  the  limita- 
tions and  restrictions  therein  contained,  to  any  sum  not  exceeding  one  hundred 
Gollais.  The  limitation  referred  to,  is  in  the  fifly  second  section,  which  has  no 
reference  to  the  case  before  us.     That  section  contains  the  only  limitation  im- 
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posed  on  the  jurisdiction  of  a  justice,  and  it  does  not  restrict  it  in  cases  where 
corporations  are  parties. 

But  this  question  seems  to  be  put  at  rest,  by  the  first  section  of  the  act,  pro* 
Tiding  for  the  incorporation  of  townships,  which  declares,  that  "they  shall  be 
capable  of  sueing  and  of  being  sued,  pleading  and  being  impleaded,  in  any  court 
of  law  or  equity  in  this  state."  The  justices  court  was  established  before  the 
passing  of  this  act.  It  was  in  existence  at  thu  time,  and  is  clearly  embraced  in 
the  terms  that  are  used.  In  order  to  render  the  case  of  Way  v,  Carey,  applica- 
ble, it  ought  to  have  been  shown,  that  the  statutes  of  Ohio,  and  of  New- York, 
in  relation  to  the  jurisdiction  of  justices  of  the  peace,  are  substantially  alike. 
This,  however,  is  not  done.  On  the  contrary,  we  must  presume,  from  the  lan- 
guage used,  that  they  are  substantially  variant.  We  have  no  objection  to  the 
principles  laid  down  in  the  case  o£  Jones  v.  Reid,  that  inferior  jurisdictions  should 
be  confined  strictly  to  the  authority  given  them;  and  that  while  liberality  is 
exercised  in  reviewing  their  proceedings,  as  fur  as  respects  regularity  and  form, 
they  should  be  held  strictly  to  the  limits  of  jurisdiction,  prescribed  by  the  sta- 
tute. But  at  the  same  time,  we  feel  no  disposition  to  encroach  on  the  powers 
that  are  expressly  given  them.  The  inconvenience  that  may  attend  the  exercise 
of  particular  jurisdictions,  or  the  want  of  efficacy  in  the  means  prescribed,  to 
execute  judicial  decisions,  belong  to  the  legislative  department.  They  have 
given  to  the  Supreme  Court  a  general  power  over  all  other  judicial  tribunals  of 
this  state,  but  in  matters  of  jurisdiction  clearly  given,  we  have  no  discretion, 
nor  can  we  restrain  the  exercise  of  it,  unless  it  is  mamfestly  unwarranted  by 
the  Constitution. 

Third.  The  third  enquiry  is,  can  a  suit  be  brought  in  the  name  of  the  Trus- 
tees, or  must  it  be  in  the  name  of  the  township  ?  Statutes  creating  corporations, 
usually  give  them  corporate  names,  and  authorize  them  to  sue  and  be  sued  by 
the  name  so  given.  Hence  the  general  rule,  that  in  suits  by  or  against  corpo- 
rations, the  corporate  name  must  be  strictly  adhered  to.  Our  statute  incorpo- 
rating townships,  enacts,  that  the  townships  which  have  been,  or  that  shall 
hereafler  be  laid  off,  shall  be  bodies  politic,  and  corporate;  and  that  they  shall 
be  capable  of  sueing  and  being  sued,  &c.  It  does  not  give  them  corporate 
names,  nor  does  it  direct  by  what  names  suits  shall  be  commenced  and  carried 
pn,  for  or  against  them. 

;  The  fifth  section  of  the  act  for  the  relief  of  the  poor,  under  which  the  claim  of 
this  plaintiff  originated,  directs,  that  when  persons  become  chargeable  in  a 
township,  in  which  they  have  not  gained  a  settlement,  the  overseers  o/the  poor 
of  such  townships,  shall  remove  them  to  the  township  where  they  were  last 
legally  settled;  and  that  the  overseers  oflhe  poor  of  such  townships,  shall  re- 
ceive and  provide  for  them;  and  that  the  township  in  which  they  have  gained 
a  settlement,  shall  pay  the  overs>^ers  of  the  township  which  have  supported  and 
removed  them,  all  reasonable  charges,  &c.;  and  on  a  refusal,  may  be  compeU 
led  by  an  action  of  debt,  brought  against  the  trustees  of  said  township;  and  the 
trustees,  of  each  and  every  township  are  hereby  empowered  to  sustain  said  ac* 
tion  against  the  trustees  of  any  other  township  in  this  state.  In  this  section,  the 
phrases,  "the  township,  the  overseers  of  the  township,  and  the  trustees  of  the 
township,"  seem  to  be  used  promiscuously,  as  synonymous  expressions.  On 
|h#  removal  of  a  pauper,  the  township  to  which  he  is  removed,  is  made  liable 
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lo  te  fewoero  of  the  township  from  which  he  ia  remored^  and  on  default  olT 
payment,  the  trustees  of  the  one  township  may  maintain  an  action  against  'die 
trustees  of  the  other. 

The  statoles,  to  say  the  least  of  them,  are  not  as  explicit  as  they  might  be; 
bat  the  most  obrions  construction  of  them  seems  to  be,  that  the  suit  should  be 
brought  against  the  Trustees,  and  not  against  the  township  by  its  name.  It  was 
not  intended  to  render  these  corporations  liable  in  some  cases,  by  process  againat 
their  trustees,  and  in  others  by  process  in  a  different  name,  and  as  the  fifth  sec- 
tion directs  suits  for  the  benefit  of  townships,  to  be  brought  agamst  the  Trus- 
tees  of  other  townships,  the  ccmclusioa  seems  to  be,  that  that  should  be  the  form 
of  the  process  in  ail  cases. .  The  effect  of  the  judgment,  or  the  extent  of  its  lieD, 
will  be  the  same  whether  it  be  brought  against  the  township,  as  the  defendant, 
or  against  the  trustees.  In  either  case,  the  rights  of  the  corporation  alone,  will 
be  bound  to  answer  the  amount. 

There  is  not  any  thing  in  the  nature  of  the  case,  or  in  the  proceedings  to  be 
had  in  it,  incongruous  with  the  rule  here  adopted.  The  suit  may  be  carried  on 
to  final  judgment  in  either  way,  with  equal  facility,  and  with  equal  conformity 
to  the  rules  of  pleading.  Had  the  legislature  given  appropriate  names  to  these 
corporations,  or  directed  by  what  name,  or  style  they  might  sue  and  be  sued, 
it  ii  as  probable  that  they  would  have  adopted  the  one  form  as  the  other,  and 
as  far  as  their  preference  in  indicated  by  the  law,  it  is  in  favor  of  the  mode  now 
adopted.  The  Trustees  are  the  persona  by  whom  the  business  of  the  township 
is  principally  conducted.  They  manage  their  funds,  and  generally  represent 
them  in  all  their  concerns  Tnere  seems,  therefore,  to  be  a  propriety  in  desig'. 
nating  then  as  the  persans  by  whom,  and  against  whom,  legal  proceedings  are 
to  be  carried  on,  in  cases  affecting  the  rights  of  townships.  But  this  branch  of 
the  case  presents  another  question,  involving  at  least  an  equal  difficulty. 

Is  it  proper  to  sue  the  trustees,  as  such,  by  their  individual  names,  or  by  the 
general  appellation  of  *Hhe  Trustees  of  the  township  f"  The  suit  must  be  con* 
aidered  as  brought  against  the  corporation  which  has  perpetual  succession;  if, 
therefore,  it  be  brought  in  the  name  of  the  Trustees,  they  ought  to  be  destgna* 
ted  in  such  a  way,  as  to  represent  the  corporation,  with  its  incident  of  uninter* 
rupted  succession.  There  should  not  at  any  stage  of  the  proceedings,  be  att 
incongruity  between  the  form  and  the  substance,  or  between  the  form  of  design 
Haling  the  party,  and  the  real  party.  If  the  same  Trustees  eonld  be  eo^ezistent 
with  the  cor^oratiwi,  there  would  be  less  impropriety  in  naming  them.  But  tfait 
is  impracticable.  They  are  liable  to  be  changed  every  year.  This  ^rcum» 
stance  is  sufficient  te  show,  that  it  is  not  only  unnecessary,  but  improper  to  sel 
out  the  names  of  the  Trustees. 

We  have  always  treated  the  proceedings  of  justices  of  the  peace  wfth  great 
liberality  awl  indulgence,  and  have  referred  their  irregularities,  as  fiir  as  posn- 
ble,  to  form,  so  as  to  admit  of  amendment,  whenever  it  could  he  done,  witheuC 
violating  any  established  rule  of  law  or  practice.  On  thn  point,  there  has  nol 
been  any  adjudication,  or  any  established  or  uniform  mode  of  proceeding.  Smle 
have  been  brought,  and  judgments  rendered  in  both  ferms,  in  cases^  which  tt# 
question  was  not  raised.  The  names  of  the  Trustees,  as  they  appeared  en  At 
liaascript  of  the  justice,  may  be  considered  as  surphMsage,  and  may  beeraisi 
antheut  aftolinf  the  sense  and  meaning. 
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In  many  cases  where  defendants  are  sued  as  administratow,  the  naming  of 
administrators,  is  considered  to  be  snrplussage,  and  judgment  rendered  against 
them  de  bonis  pnpriis.  This  transcript  shows,  that  the  suit  was  commWed 
against  "Fisley,  Barrey,  and  Palmer,  Trustees  of  New  Haven  township."  The 
manifest  design  of  the  plaintiff,  was  to  sue  the  corporation,  and  from  what  has 
been  just  stated,  the  process  should  have  been  against  the  "Trustees  of  New 
Haven  township;"  so  that  an  erasure  of  the  names  will  leave  the  transcript  as 
it  ought  to  have  been,  in  the  first  instance,  and  as  it  was  the  intention  of  the 
party,  that  it  should  be^  when  she  applied  to  the  justice  for  process.  If  it  be 
said,  that  this  is  an  unusual  extension  of  the  privilege  of  amendment,  we  refer 
the  objector  to  the  consequences  that  would  follow,  were  we  to  require  of  justi. 
ces,  the  same  attention  to  regularity  and  form,  which  has  been  considered  ne! 
cessary  in  the  proceedings  of  courte  of  record.  The  fact  is,  that  this  Court 
hasalwaya  taken  great  latitude  of  discretion,  in  decidmg  upon  the  proceedings 
of  inferior  tribunals  of  limited  jurisdiction,  except  on  questions  involving  their 
right  of  jurisdiction,  and  we  have  done  so  from  a  conviction,  that  a  different 
coun»,  would  not  only  destroy  their  usefuhiess,  but  render  them  in  a  great  de- 
gyee  deceptive  and  misGhievous.  Continuing  to  act  on  this  principle,  the  names 
of  the  Trustees  are  considered  as  surplussage,  and  subject  to  be  amended  at  any 
time.  The  Court  of  Common  Pleas,  therefore,  erred  in  quashing  the  proceed 
ing^  of  the  justice. 

The  opinion  already  given,  renders  it  unnecessary  to  consider  the  last  point 
though  it  would  seem  at  first  view,  that  if  the  opinion  of  the  Court  below,  could 
,h«ve  been  sustained,  on  other  grounds,  that  objection  could  not  have  prevailed. 
For  if  the  magistrate  had  not  jurisdiction  of  the  case,  or  if  the  township  wa^ 
not  liable  to  answer  to  the  suit  of  an  individual,  no  valuable  purpose  could  be 
answered  by  retaining  the  cause,  and  further  proceedings  would  only  have  pro. 
duced  unnecessary,  cost. 

Judgment  reversed. 
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A  d«6d  firom  the  collector  of  taxes,  does  not  transfer  ihe  title,  without  proof  that  the  land  waa 
li8tod,rtaxed  and  advertised  and  that  the  person  making  the  sale  was  legally  authorized  to  selL 
After  a  survey  is  recorded,  the  claimant  cannot  destroy  the  tax  lien  of  the  State. 
Mero  intniden  cannot  question  the  validity  of  a  patent  under  which  the  plaimiff  ia  ej^trntat 

A  descent  cast  does  not  bar  an  ejectment  in  Ohio. 

Actual  entry  is  not  uec^ssAiy  to  perfect  a  title,  the  delivery  of  a  deed  gives  a  possurian. 

This  cause  was  adjourned  for  decision  here,  by  the  Supreme  Court  of  Ro« 
connty.    It  w&  elaborately  argued,  by 

Leow^  for  the  ptaintiffik    Soo0  and  SiB,  for  Oe  deteubuits. 
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Opinion  of  the  Court  hy  Judge  Bi^net. 

The  plaintiff  claims  under  a  patent  regularly  granted  by  the  United  States 
which  covers  the  land  in.dispute.     He  must  therefore  recover,  unless  the  de- 
fendants can  show  a  better  title  in  themselves,  or  that  the  plaintiff's  right  is  bar- 
red by  some  other  cause. 

The  facts  of  this  case,  are  concisely  these:  In  A  ugust,  1787,  Thomas  Boyer, 
entered  the  land  in  controversy.     In  August,  1789,  he  withdrew  200  acres  of 
it.     In  November,  1793,  the  residue  of  his  entry  was  surveyed:  the  word  er- 
ror, being  written  on  the  margin  of  the  record  of  the  survey.     On  the  17th 
March,  1807,  the   whole  of  the  residue  of  the  entry  was  withdrawn,  and  the 
land  virtually  abandoned  by  Boyer.     In  April,  1805,  Hemphill  obtained  a  col- 
lector's deed   for  the  land,  as  having  been  sold  for  taxes,  on  which  he  entered: ' 
died  in  possession,  in  1821,  and   was  succeeded  by  the  defendants,  his  heirs  at 
law.     On  the   17th  March,  1807,  Holt's  entry  was  made,  Hemphill  being  then 
in  possession.     This  entry  was  soon  afler  surveyed,  and  patented  in  1809. — 
Neither  Holt  nor  his  heirs,  have  at  any  time  been  actually  seized  of  the  prem- ' 
ises,  or  any  part  of  them.     It  also  appears,  that  Holt's  warrant  had  been  entered 
and  surveyed  on  other  lands,  and  then  withdrawn,  before  it  was  entered  on  the 
land  in  question. 

The  defendants  contend,  first:  that  the  legal  title  has  passed  to  them  by  the 
collector's  deed. 

Second:  that  after  an  entry  has  been  surveyed  and  recorded,  the  warrant  ia 
merged,  so  that  the  entry  cdnnot  be  withdrawn,  or  the  warrant  located  on  other  , 
land.     From  which  they  infer,  that  Boyer's  location  remains  valid,  and  that 
Holt's  entry,  survey  and  patent,  are  void. 

Third:  That  by  the  death  of  Hemphill  in  possession,  a  descent  has  been  cast 
which  takes  from  the  lessors  of  the  plaintiff, -their  right  of  entry,  and  puts  them 
to  their  real  action. 

First:  It  is  very  certain,  that  the  defence  cannot  be  suppbrted  on  the  first 
ground,  eua  nothing  has  been  shown  to  sustain  the  deed.  It  does  not  appear,  that 
the  land  was  even  listed:  or  that  any  tax  was  due  and  unpaid;  or  that  it  was 
advertised  for  sale:  or  that  the  person  who  signed  the  deed,  was  authorized  to 
collect  the  tax,  and  to  sell  the  land,  in  case  of  non  payment.  These  facts,  are 
all  necessary  to  support  the  deed;  without  them,  it  cannot  be  known,  that  the 
land  was  liable  to  be  sold:  that  the  person  who  executed  the  deed,  had  power  to 
do  so:  or  that  the  laws  relating  to  the  sale,  have  been  substantially  followed  by 
the  agents  concerned. 

In  deciding  on  tax  titles,  great  strictness  has  always  been  observed,  and  less 
latitude  given,  than  in  proceedings  on  judgment  and  execution.  A  collector, 
who  sells  land  for  taxes,  must  act  in  conformity  with  the  law  from  which  he  de- 
rives his  power;  and  the  purchaser  is  bound  to  enquire,  whether  he  has  done  so, 
or  not.  He  buys  at  his  peril,  and  cannot  sustain  his  title,  without  showing  the 
authority  of  the  collector,  and  the  regularity  of  the  proceedings. '  In  these  ca- 
ses, the  maxim  caveat  emptor  applies. 

This  doctrine  is  maintained  in  Siead^s  executors  v.  Course^  (4  Cran,  412.) 
It  will  also  be  found  in  4  Bac.  4^1,  where  it  is  said,  that  a  title  derived  from  a 


4 

Z  HAMMOND,  232.  558 

statutei  must  pursue  the  statute  strictly.     For  these  reasons  the  collector's  deed 
cannot  he  admitted  as  evidence  of  title. 

Second:  On  the  second  ground,  the  defendants  rely  on  the  acts  of  Congress, 
of  2d  March,  1807,  and  13th  May,  1800,  and  on  the  land  laws  of  Virginia,  and 
the  cases  that  have  been  decided  under  those  laws.  This  branch  of  the  case, 
has  been  argued  with  great  zecl  and  ingenuity,  by  both  sides,  and  has  received 
from  the  court,  all  the  attention  it  seems  to  merit,  in  the  estimation  of  the  coun- 
sel. 

The  act  of  second  March,  1807,  was  intended  to  quiet  titles,  and  prevent  lit- 
igation in  the  Virginia  military  district.  It  does  not  seem  to  regard,  or  affect 
any  pre-existing  right  of  withdrawal.  It  guards  the  survey  claimed  by  a  loca- 
tor, against  a  subsequent  entry  by  another  locator.  Any  right  of  withdrawal 
that  might  have  existed,  prior  to  the  passing  of  that  act,  is"  not  taken  away  by 
it.  It  was  not  intended  to  restrain  persons  from  abandoning  their  land,  whether 
surveyed,  or  not;  but  to  protect  them  after  survey,  from  disturbance  by  third 
persons,  who  might  attempt  to  locate  the  same  land.  In  short,  the  great  object 
of  the  proviso  was,  to  save  defective  locations,  after  patent,  or  survey,  and  in 
that  point  of  view,  it  may  be  regarded  as  one  of  the  most  salutary  provisions, 
contained  in  the  statutes  relating  to  these  lands. 

The  act  of  May  13lh,  1800,  does  not  appear  to  afiect  the  case.  The  second 
section,  which  has  been  referred  to,  contains  no  prohibition.  It  merely  gives 
the  right  of  re-locating  a  warrant,  after  eviction,  which  could  be  done  by  the 
laws  then  in  force,  in  cases  where  the  eviction  happened,  after  the  location  had 
been  carried  into  grant. 

Without  settling  in  what  case  a  warrant  might  be  withdrawn,  and  re-located, 
by  previous  laws,  it  declares  in  general  terms,  that,  after  eviction  it  may  be  re- 
located, in  every  case;  that  is,  as  I  understand  it,  whether  the  claim  which  has 
been  lost,  stood  on  entry,  survey,  or  patent. 

It  is  contended,  that  as  this  act  gives  the  right  of  withdrawing  and  re-locating, 
after  an  eviction,  and  in  no  other  case,  it  must  be  evident  that  Congress  did  not 
intend  to  give  the  right,  and  have  therefore  excluded  it,  in  the  case  before  us; 
because  no  eviction  has  taken  place.  But  this  mode  of  reasoning,  will  carry 
us  further  than  counsel  are  willing  to  go;  for  if  a  fair  interpretation  of  the  act, 
excludes  a  surveyed  entry  where  there  has  been  no  eviction,  it  must  exclude  a 
naked  entry,  under  the  same  circumstances:  for  it  makes  no  distinction* 

The  statute  of  Virginia,  of  May^  1779,  referred  to  in  the  argument,  is  not 
very  explicit.  The  prohibition  wliich  it  is  said  to  contain,  is  rather  inferable, 
than  direct.  Warrants  are  declared  to  be  good  and  valid,  till  executed  by  sur- 
vey, after  which,  it  is  contended,  they  merge,  and  becomefunctus  officio.  This 
construction,  seems  reasonable,  and  has  been  given  by  the  courts  of  Kentucky, 
as  appears  from  the  case  of  Withers  v,  Tyler ^  (4  Marsh.  173,)  where  it  was  de« 
cided,  that  a  survey  made  and  recorded,  by  proper  authority, was  an  extinguish- 
ment of  the  warrant*  The  same  principle  was  held,  in  Taylor  v.  Anderson^ 
(3  Marsh.  501.)  The  case  of  Taylor's  LesseSy  r.  Myers,  (7  WheaU  23;)  so 
much  relied  cm  by  plaintiff's  counsel,  does  not  seem  to  clash  with  the  case  of 
WUhcrs  V.  Tyler.  The  principle  settled  by  the  Supreme  Court,  in  that  case,  is, 
that  a  locator  cannot  be  compelled  to  consummate  a  title  once  begun;  he  may 
forfeit  it,  or  abandon  it,  provided  he  does  not  thereby,  affect  the  rights  of  others. 

71 
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The  question,  whether  a  warrant  which  had  been  entered  and  surveyed,  eoold, 

after  a  withdrawal,  be  entered  and  surveyed  elsewhere  was  not  presented. 

The  case  settles  the  right  of  Eoyer,  to  relinquish  his  location,  as  far 
as  his  interest  is  concerned ;  but  it  does  not  decide  the  |;oiut,  whether 
Holt's  socond  location,  on  the  land  in  qj3stioa  was  valid  or  not.  But 
whatever  mny  be  the  construction  of  the  statutes  referred  to,  as  to  the  parties 
themselves,  I  do  not  hesitate  to  say,  that  after  the  survey  of  an  entry  has  been 
recorded,  it  is  not  in  the  power  of  the  claimant  to  destroy  the  tax  lien  of  the  . 
state,  or  to  avoid  the  effect  of  a  sale,  regularly  made  by  the  collector,'  for  tho 
non-payment  of  taxes. 

It  may  with  some  plausibility  be  said,  that  as  the  warrants  were  withdrawn, 
and  the  lands  first  located,  restored  to  the  common  mass  of  vacant  territory; 
no  injury  has  been  done  to  government,  and  but  little  if  any,  to  the  holders  of- 
unlocated  warrants. 

The  course  pursued  by  these  parties,  will  not  eventually  give  them  more  land 
than  they  are  entitled  to;  o  that  the  principal  objection,  apart  from  that  which 'the 
land  laws  are  supposed  to  present,  is  as  to  the  right  of  a  second  choice,  or  the 
exchange  of  land  once  selected  for  other  land  of  a  better  quality.  Shojid  this* 
be  permitted,  it  would  not  operate  fraudently  on  the  government,  nor  could  it 
strictly  be  said  to  be  a  fraud  on  other  warrant  holders;  as  would  be  the  fact,.if 
they  were  now  claiming  their  first  locutions,  and  thus  attempting  to  secure  more 
land  than  their  warrants  called  for.  Under  such  circumstances,  I  should'con- 
sider  the  second  entries  as  unauthorised  by  the  land  laws  of  Virginia,  and  a  di- 
rect fraud  on  the  government,  and  the  holders  of  unsatisfied  warrants.  But  it. 
is  admitted  by  the  agreed  case,  that  both  parties  have  abaadoned  their  first  lo* 
cations,  so  that  the  main  objection  depends  on  a  question  stridi  jurii:  a  technical 
construction  of  the  statute  law,  on  the  subject.  It  is  the  opinion  of  the  Court, 
however,  that  the  rights  of  these  parties  may  he  ascertained  and  settled,  as  far 
as  they  are  necessarily  involved  in  this  controversy,  on  grounds  which  do  not 
impose  the  necessity  of  giving  an  interpretation  to  the  land  laws  as  to  the  valid- 
ity of  a  new  entry,  after  the  abandonment  or  withdrawal  or  abandoment  of  a 
prior  surveyed  entry,  on  the  same  warrant. 

If  the  heirs  of  Boyer  were  contesting  the  validity  of  the  withdrawal  of  these 
warrants,  or  if  the  defendants  had  connected  themselves  with  Beyer's  title,  either 
by  purchase  from  him,  or  under  the  tax  laws  of  the  stale,  the  case  would  wear 
a  different  aspect,  but  as  it  now  stands,  they  must  be  considered  as  intruders.  • 
They  cannot  be  allowed  to  question  the  validity  of  the  plantifF's  patent,  and 
this  furnishes  all  the  evidence  that  is  necessary,  to  so  much  of  the  argument,  as 
relates  to  the  illegahty  of  the  withdrawal,  and  the  necessity  of  proving,  that,  if  . 
legal,  it  was  made  on  sufficient  authority. 

Third:  In  considering  the  third  and  last  ground  taken  by  the  defendants 
it  will  be. proper  to  bear  in  mind,  that  Hemphill  entered  in  1805,  on  a  claim  of 
title  under  a  collector's  deed:  that  Holt's  location  was  not  made  till  1807:  that 
he  never  had  an  actual  seizin  of  any  part  of  the  premises,  but  that  they  have 
been  constantly  held  by  an  adverse  seizin,  under  claim  of  title.  On  these  facts, 
the  question  is  made,  whether  by  the  descent  cast  on  the  heirs  of  Hemphill,  at 
his  death,  the  entry  of  Holt's  heirs  is  tolled. 
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It  18  a  well  known  principle  of  the  common  law, -that  if  a  person  seized  of  thd 
inheritaQce  of  a  corporeal  hereditament  dies,  by  which  it  descends  to  his  heir, 
the  right  of  entry  is  tolled  by  the  descent,  which  is  cast  on  the  heir,  and  the 
claimant,  for  his*  neglect  to  enter  on  tlie  ancestor,  who  kiuw  his  titlo  hotter  tlian 
the  heir  who  came  to  the  estate,  by  act  of  law,  is  put  to  t!ic  remedy  of  an  action 
against  the  heir.  It  is  laid  down  by  Blackstonc  as  a  general  rule,  that  no  man 
can  recover  possession,  by  mere  entry  on  lands  on  which  another  hath  by  de- 
scent* But  to  this  rule  their  are  exceptions;  as  where  the  claimant  has  been 
under  0ome  disability,  as  Infancy,  coverture,  and  the  like,  or  where  the  tolling 
of  the  entry  would  leave  '>he  claimant  without  any  remedy  whatever,  which  I 
apprehend,  would  be  the  fact,  in  the  case  before  us.  By  the  rules  of  pleading 
n  real  actions,  the  demandant  must  allege  in  his  count,  that  he  or  his  ancestors, 
.  were  seized,  •  and  took  the  esplees,  or  products  of  the  land.  The  facts  of  the 
case  show,  that  neither  Holt  nor  his  heirs,  could  support  these  material  aver- 
ments of  the  count,  in  a  real  action. 

.  They  could  not,  therefore,  sustain  such  an  action.  The  patent,  connected 
with  the  facts  of  the  agreed  case,  gives  them  only  a  title  of  entry,  and  having 
but  a  title  to  enter,  and  no  remedy  by  action  real;  the  descent  does  not  toll  the 
entry,  for  if  it  did,  the  law  would  bar  their  right,  by  leaving  ihem  without  any 
remedy.  (^Co.  Lit.  240,  a.  n.)  It  has  been  alleged  by  one  of  the  counsel  for 
the  defendants,  that  the  Case  of  Green  v.  Liter,  (3  Cran,  244,)  establishes  a  dif- 
ferent  doctrine;  but  it  does  not  appear  so  to  me.  The  court  say,  in  that  ceise, 
that  an  actual  seizin,  or  seizin  in  deed,  is  necessary  to  maintain  a  writ  of  right; 
but  that  such  a  seizin,  may,  in  some  cases,  be  proved,  without  shewing  an  actual 
entry  under  title,  and  perception  of  the  esplees.  This  is  perfectly  consistent 
witli.the  course  of  decision  which  has  prevailed  m  this  court.  We  have  always 
•held,  that  a  complete  title  may  be  created,  without  an  actual  entry,  and  where 
the  grantee  may  never  have  been  within  hundreds  of  miles  of  the  property 
granted.  The  delivery  of  the  deed,  has  been  considered  as  giving  possession, 
in  contemplation  of  law,  and  the  grantee  is  presumed  to  have  entered,  unless 
that  presumption  is  rebutted  by  facts,  wholly  inconsistent  with  it,  as  when  the 
premises,  at  the  time  of  the  grant,  are  in  the  actual  seizin  of  a  third  person, 
claiming  title  adverse  to  the  grantor.  In  such  a  case,  it  would  be  a  contradic 
tion  m  terms^  to  say,  that  the  grantee  has  a  constructive  seizin  in  deed;  nor  do  I 
discover  any  thing  in  the  case  o^  Green  v.  Liter y  from  which  it  can  be  inferred 
that  a  constructive  seizin  is  to  be  presunied  under  such  circumstances.  The 
most  that  can  be  said,  is,  that  the  grantee  has  a  title  to  enter,  on  which  he  may 
maintain  an  ejectment.  It  seems  unreasonable  to  say,,  that  he  has  such  a  seizin 
in  deed,  asis  required  to  support  a  real  action. 

The  principal  i)oints  decided  by  Judgo  Story,  are,  that  there  may  be  a  con* 
structive  seizin  in  deed,  without  an  actual  entry,  and  that  when  such  a  seizin 
has  been  proved,  the  perception  of  tlie  esplees  follows,  as  a  necessary  inference 
of  law.  But  I  do  not  discover,  from  any  of  the  cases  put  by  the  learned  judge, 
by  way  of  illustration,  that  such  a  seizin  in  deed,  as  he  speaks  of,  can  be  pre* 
sumed,  where  the  grantee  has  never  entered  on  any  part  of  the  premises,  and 
where  the  whole  tract  granted,  is  in  the  actual  possession  of  an  adverse  claim- 
ant, holding  under  a  claim  of  title.  These  being  the  facts  of  the  case,  wo  are 
now  deciding,  I  conclude,  that  it  is  not  affected  by  the  case  of  Green  t?.  Liter ^  as 
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has  been  supposed.  The  doctrine  there  laid  down,  is  safe  and  salutary;  and 
the  reasons  assigned,  in  support  of  it,  are  peculiarly  applicable  to  this  state,  on 
account  of  the  large  quantity  of  waste  and  unsettled  land  which  it  contains,  and 
the  multitude  of  sales  thitt  arc  made  of  such  land.  On  these  occasions,  it  would 
be  a  burdensome  and  usclcsa  toil,  to  require  the  parties  to  repair  to  the  pre« 
mises,  which  may  cost  them  a  journey  of  several  days  into  a  wilderness,  either 
for  the  actual  performance  of  a  ceremony,  long  since  obsolete,  or  to  lay  the 
foundation  of  a  legal  presumption,  that  it  has  been  performed.  And  that  I  may 
not  be  misunderstood  on  this  important  point,  I  repeat,  that  I  do  not  consider  a 
formal  livery  of  seizin,  as  practised  in  former  times,  or  an  actual  corporeal  en- 
try, as  being  at  all  necessary  to  consummate  a  title,  or  to  vest  a  seizin  in  deed, 
m  any  case,  where  the  premises  are  vacant,  or  occupied  by  a  person  holding 
under  the  grantor,  or  otherwise,  without  claim  of  title.  In  all  such  cases,  the 
execution  and  delivery  of  the  deed,  vests  the  seizin,  completes  the  title,  and  puts 
the  grantee  in  the  same  situation,  as  if  he  had  made  a  formal  entry,  and  received 
the  twig  and  turf  from  the  hand  of  the  grantor.  But  in  this  case,  if  Holt,  or 
his  heirs,  had  been  actually,  as  well  as  legally  seized,  and  had  taken  the  esplees 
of  the  land,  which  would  entitle  them  to  their  real  action;  and  if  a  desccnl  had 
been  cast  under  those  circumstances,  although  at  common  law,  it  might  toll 
their  entry,  and  bar  an  ejectment;  yet  I  apprehend,  it  would  not  have  that  effect 
in  this  state. 

I  do  not  now  recollect  any  adjudication  in  the  courts  of  Ohio,  in  which  it  has 
l^n  decided,  in  what  description  of  cases,  lands  and  tenements  may  be  recov- 
ered,  by  the  action  of  ejectment;  but  from  the  practice  which  has  prevailed 
since  the  passing  of  the  limitation  act  of  1804,  it  would  seem,  that  the  action 
of  ejectment,  has  been  considered  as  a  proper  remedy  for  the  recovery  of  real 
property,  under  all  circumstances.  Although,  neither  that  act,  nor  those  which 
have  since  been  passed,  can  be  considered  as  prohibiting  real  actions;  yet  there 
is  reason  to  conclude,  and  such  appears  to  have  been  the  prevailing  opinion 
that  by  a  fair  interpretation  of  those  acts,  the  writ  of  ejectment  may  be  used  in 
all  cases  in  which  the  writ  of  right  can  be  sustained  at  common  law. 

I  shall  not,  at  this  time,  attempt  an  analysis  of  those  statutes,  to  ascertain 
their  construction,  but  will  only  suggest,  that  they  mention  no  form  of  action 
for  the  recovery  of  real  estate,  but  the  ejectment :  that  they  give  but  one  peri- 
od of  limitation  to  such  actions,  and  that  the  ejectment  is  so  connected  with  th^ 
substance  of  the  provision,  as  to  apply  equally  to  the  recovery  of  possession, 
title,  or  claim  to  land.  The  inference  is,  that  by  our  present  practice,  an  eject- 
ment may  be  resorted  to,  for  all  the  purposes  of  a  real  action,  and  may  be  sus* 
tained  either  on  a  right  of  entry,  or  a  title  to  enter,  and  that  the  casting  of  a 
descent,  would  be  no  bar  in  this  case,  should  it  be  admitted,  that  the  facts  in 
*  evidence,  do  not  take  it  out  of  the  rule  by  which  an  entry  is  tolled. 

It  may  be  proper,  further  to  observe,  that  the  patent  is  an  appropriation  of 
the  land,  and  vests  a  legal  title,  and  that  the  defendants,  having  failed  to  support 
the  collector's  deed,  cannot,  in  this  form  of  action,  avail  themselves  of  any  equity 
that  may  be  supposed  to  exist  in  their  favor.  Cases  may  be  found,  in  which 
patents  have  been  impeached  at  law,  for  causes  existing  before  they  were  i*. 
lued;  but  this  is  not  one  of  that  character,  nor  does  it  come  within  the  elass  of 
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oases  in  which  patents  have  been  held  void  at  law,  for  having  issued  without 
authority,  or  against  the  provisions  of  a  statute. 

The  defendants'  counsel,  aware  that  their  defence  would  be  subject  to  this 
objection,  have  cited  several  authorities  to  show,  that  their  case  may  be  coQsid« 
ered  as  an  exception;  but  the  authorities  do  not  sustain  them*  It  is  a  plain  case, 
of  an  attempt  to  evade  a  legal  title,  by  an  alleged  equity* 
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Prior  posMssion  by  an  ancestor  claiming  title,  is  suflicient  to  enable  the  heir  to  recover  in  eject- 
ment,  against  a  subsequent  possession  of  less  than  twenty  years  without  title . 

Under  the  law  nf  1795,  for  settling  intestates'  estates,  the  orph-in^s  court  could  not  direct  sales  of 
land  by  administrators,  lying  out  of  the  county,  where  the  court  sat. 

This  was  an  action  of  ejectment^  to  recover  lot,  No.  110,  in  the  town  of  Ham. 
ilton,  Butler  county.  The  plaintiffs  having  proved  themselves  children  and 
heirs  at  law,  of  Israel  Ludlow,  deceased,  and  that  they  were  infants  at  the  time 
of  his  death,  which  occurred  in  January,  1804,  gave  further  evidence,  that  in 
th^  year  1603,  their  ancestor^  Israel  Ludlow,  was  in  possession  of  a  large  tract 
of  land,  including  the  lot  in  controversy,  and  having  laid  out  on  it  the  town  of 
Hamilton :  that  he  died  in  possession :  and  that  the  land  was  subsequently  taxed 
in  the  name  of  his  heirs,  and  the  taxes  paid  by  his  executors,  from  funds  bef- 
longing  to  the  estate :  and  that,  in  1812,  the  defendant,  McBride,  entered  into 
possession  of  the  lot,  under  an  alleged  purchase  from  the  executors  of  Ludlow. 

The  plaintiffs  here  closed  their  testimony,  when  the  defendant's  counsel  in. 
sisted,  that  the  evidence  did  not  make  a  case  upon  which  the  plaintiffs  could 
recover,  and  ought  to  be  overruled.  But  the  court  expressed  their  opinion,  that 
the  testimony  made  a  prima  facia  case  for  the  plaintiffs,  and  therefore  must  be 
submitted  to  the  decision  of  the  jury. 

The  defendant  then  offered  in  evidence,  a  transcript,  duly  certified,  of  certain 
proceedings  of  the  CJourt  of  Common  Pleas,  of  Hamilton  county,  consisting  of 
an  order,  made  on  the  application  of  the  executors,  at  May  term,  1804,  in  these 
words: 

** Administrators  of  Israel  Ludlow,  deceased,  exhibit  an  account  current,  of 
said  estate.  John  Ludlow  and  James  Findlay,  two  of  the  administrators,  sworn, 
and  pray  an  order  to  sell  real  estate,  to  satisfy  the  debts,  &c.  Court  grant  the 
prayer  of  administrators,  excepting  and  reserving  the  farm  and  improved  lands, 
in  Cincinnati,  together  with  the  houses  and  lots  in  Cincinnati." 

And  also,  of  an  order  of  the  same  court,  made  at  August  term,  1805,  but 
when  made,  directed  to  be  considered  as  made  at  May  term,  1805  in  these 
words: 

''On  application  of  the  administrators  of  Israel  Ludlow,  deceased,  to  extend 
the  order  for  the  sale  of  real  estate,  to  discharge  the  debts  of  the  deceased, 
Court  authorize  administrators  to  sell  the  houses  and  lots  in  Cincinnati,  and  any 
other  property,  except  the  mansion  house  and  farm,  in  the  country,  so  that  the 
sale  does  not  amount  to  more  than  10,000  dollars." 

In  connection  with  these  orders,  the  defendant  offered  in  evidence,  a  deed  to 
bimaelf,  fioin  the  ezeeutor»  of  Ludlow,  for  the  lot  in  dispiite*    To  the  admis. 
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■toa  of  this  evidence,  the  plaintiff  objected,  and  the  court  suBtuned  the  objee* 
tion.  A  verdict  was  found  for  the  plaintiffs,  and  the  defendant  moved  for  a  new 
trial,  on  the  ground,  that  the  court  erred,  in  considering  the  evidence  of  title 
given  by  the  plaintiff,  sufficient  to  put  the  defendant  on  his  defence,  and  in 
rejecting  the  evidence  offered  by  the  defendant.  The  decision  of  this  motion* 
was  adjourned  to  the  whole  court  at  Columbus. 

Benham  and  £«te,  in  support  of  the  motion.     Garrard^  contra. 

By  the  CorsT. 

Several  points  have  been  made  and  argued,  in  this  case,  which  we  deem  it 
unnecessary  to  examine,  or  decide.  Most  of  these  involve  matters  interesting 
to  persons  not  parties  to  the  case,  which  must  necessarily  arise  and  be  deter- 
mined, in  suits  now  pending  for  property,  to  a  large  amount.  Until  those 
parties  are  fully  heard,  we  wish  to  form  no  opinion  that  may  affect  their  rights, 
where  it  is  not  necessary  to  decide  the  case  before  us.  And  it  is  not  necessary 
to  do  so,  in  this  case. 

It  is  contended  for  the  defendant  that  the  court  erred,  in  instructing  the  jury, 
that  the  possessory  title  given  in  evidence  by  the  lessor  of  the  plaintiff,  was  suffix 
cient  to  warrant  a  verdict  for  the  plaintiff,  in  the  absence  of  all  proof  of  title 
to  the  premises,  in  the  defendant.  The  correctness  of  this  instruction,  depends 
upon  that  evidence.  It  was  in  proof  that  in  1803,  Israel  Ludlow,  the  plaintifl^' 
ancestor,  was  in  possession  of  the  premises,  claiming  them  as  his  own;  that  he 
died  in  1804,  leaving  the  plaintiffs,  his  children,  and  heirs  at  law,  all  minors: 
that  the  administrators  of  his  estate,  paid  the  tax  out  of  the  funds  of  the  estate, 
and  in  1812,  sold  the  premises,  as  the  property  of  the  estate,  in  their  character 
of  administrators,  to  the  defendant,  and  put  him  in  possession,  the  plaintiffs  then 
being  minors. 

The  doctrine  is  now  too  well  settled  to  be  disturbed,  that  a  prior  possessicm  is 
presumptive  evidence  of  title,  and  unexplained  or  uncontradicted,  is  a  sufficient 
title  to  recover  upon,  in  ejectment,  against  the  mere  intruder.  The  authorities 
upon  this  point  are  numerous,  and  decisive,  both  in  the  English  and  American 
courts.  It  is  not  necessary  that  there  should  be  a  continued  possession  for 
twenty  years,  to  furnish  this  presumption  of  right.  Such  possession,  when  both 
adverse  to  all  others,  and  continued,  rises  at  length  into  right,  even  against  the 
legal  owner  of  the  fee,  if  once  within  the  protection  of  the  statute  of  limitations. 
And,  when  continued  for  less  than  twenty  years,  may  prevail  as  a  presumptive 
right,  until  rebutted  by  proof  of  prior  possession,  right  of  succession,  legal 
title,  or  oth^r  evidence,  sufficient  to  defeat  such  presumption.  In  cases  where 
no  other  evidence  of  title  than  possession,  is  given  by  either  party,  the  prior 
possession  must  prevail,  especially  when  connected  with  an  assertion  of  owner* 
•hip,  unless  such  prior  possession  has  been  abandoned,  or  the  subsequent  pes* 
session  been  continued,  until  protected  by  the  lapse  of  time,  and  the  statute  of 
limitations. 

Ppor  to  1803,  Israel  Ludlow,  the  ancestor  of  the  plaintiffs,  was  in  possession 
of  a  large  tract  of  land,  of  which  the  lot  in  dispute  formed  a  part,  laid  out  upon 
it»  the  town  of  Hamilton,  made  donations  of  lots,  which  wera  accepted,  soM 
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other  lots  to  iDdividualB,  who  entered  and  improved;  and  being  thus  in  pesseft. 
aion,  Israel  Ludlow  died  in  1604.  By  his  death/ his  estate/ whatever  it  might 
be,  in  the  lot  in  question,  and  his  possession  of  it  were  cast  upon  his  heirs,  and 
ihey  are  to  be  regarded  as  having  the  possession  by  virtue  of  the  descent  cast 
upon  them.  This  possession  upon  which  the  plaintifi^  relied,  was  not  a  mere 
constructive  possession,  such  as  every  owner  of  unsettled  land  is  supposed  to 
have;  but  the  actual  seizin,  the  possessio  pedis  of  their  ancestor,  transferred  to 
them  by  operation  of  law,  and  continued  for  them,  by  the  administrators,  as 
evidenced  by  their  acts,  until  the  defendant  entered  in  1812.  The  charge  of 
the  court,  that  the  possession  made  out  in  proof,  by  the  plaintiffs,  must  prevail 
over  the  defendant's  subsequent  possession,  which  was  not  protected  by  the  lapse 
ol  time,  and  the  statute  of  limitations,  in  the  absence  of  all  evidence  of  title 
in  either  party,  was  correct. 

The  next  error  complained  of,  is  the  rejection  of  the  evidence  offered  by  the 
defendant,  to  show  a  sale  by  the  administrators  to  the  defendant,  and  a  convey- 
ance in  conformity  with  that  sale.  This  evidence  consisted  of  transcripts  of 
certain  orders  made  by  the  court  of  common  pleas  of  Hamilton  county,  in  the 
years  1804,  and  1805,  authorising  the  administrators  of  Ludlow,  to  sell  his  real 
estate,  for  the  payment  of  his  debts.  The  competency  of  this  evidence,  de- 
pends upon  the  legality  of  a  sale  of  the  lot  in  question,  under  these  orders.  If 
they  conferred  no  power  to  make  the  sale,  no  right  could  be  created  in  the  de- 
fendant, or  divested  out  of  the  plaintiffs  by  it. 

At  the  time  these  orders  were  made,  there  had  been  no  state  legislation,  upon 
the  subject  of  selling  the  lands  of  an  inestdte  to  pay  his  debts;  and  much  doubt 
is  entertained,  whether  the  Court  of  Common  Pleas,  who  are  vested  with  juris- 
diction of  probate  and  testamentary  matters,  had  authority  in  any  case,  U>  di- 
rect a  sale  of  the  lands  of  an  inestate  to  pay  his  debts.  If  this  power  was 
vested  in  them,  it  was  in  virtue  of  the  territorial  law  of  1795,  providing  **for 
the  settlement  of  inesiates*  estates"  and  of  the  jurisdiction  over  inestate  and  tes- 
tamentary matters,  conferred  upon  them  by  the  state  law  of  April,  1808,  first 
organizing  the  judicial  conrts. 

The  law  of  1795,  specifies  the  cases,  in  which  the  Orphans'  Court  may  di- 
rect an  administrator  to  make  sale  of  an  inestates'  real  estate,  and  prescribes 
the  manner  of  directing  and  effecting  such  sale.  The  terms  employed  in  con- 
ferring this  power,  are  these:  "  that  it  shall  be  lawful  for  the  administrator  or 
administrators  of  such  deceased,  to  sell  and  convey  such  part  or  parts  of  the 
said  lands  or  tenements,  &c.  dzc,  as  the  Orphans'  Court  of  the  county,  where 
such  estate  lies  shall  think  it  fit  to  allow,  order  and  direct,  from  time  to  time.** 
This  authority  is  given  by  the  law,  subject  to  a  proviso,  that  tho  Orphan's  Court 
shall  not  "  allow  or  order  any  inestates'  lands  or  tenements,  to  be  sold,  before 
the  administrator  requesting  the  same,  doth  exhibit  two  or  more  true  and  per- 
fect inventories,  and  conscionable  appraisements  of  all  the  intestates'  personal 
estate  whatsoever;  as  also,  a  just  and  true  account,  upon  his  or  her  solemn  oath 
or  affirmation,  of  all  the  intestates'  debts,  which  shall  be  then  come  to  bis  or  her 
knowledge,  dec.  d^c.  then,  and  in  every  such  case,  and  not  otherwise,  the  court 
shall  allow  such  adminsitrator  to  make  public  sale  of  so  much  of  said  lands, 
as  the  court,  upon  the  best  computation  Uiey  can  make  of  the  value  thereof,  shaU 
judge  necessary,"  die.    The  law  further  provides,  that  **  the  court  shall  order 
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so  many  writings,  to  be  made  by  the  clerk,  as  they  shall  think  fit  to  vigtnfy^  tnd 
give  notice,  of  such  sales,  and  of  the  day  and  hour  when,  and  the  place  where, 
the  same  will  be,  and  what  lands  they  are,  and  where  they  lie,which  notice  shall 
be  delivered  to  the  sherifi^or  constable,  in  order  to  be  fixed  in  the  inost  public 
places  of  the  county  or  city,  at  least  ten  days  before  sale." 

If  it  be  admitted  that  the  several  courts  of  Common  Pleas,  under  the  state 
government,  in  1804,  and  1805,  were  invested  with  the  same  power  and  author- 
ity, over  the  lands  of  an  intestate,  that  were  vested  in  the  orphans'  court,  un. 
der  the  Territorial  Government,  by  the  law  of  1796,  the  question  then  ariaes, 
what  was  the  extent  of  the  powers  conferred  upon  the  Orphan's  Court  t  So 
far  as  the  courts  of  Common  Pleas  were  invested  with  jurisdiction  over  the  sub- 
ject  matter  upon  which  they  may  have  acted,  their  decisions  and  orders  are 
final,  and  conclusive,  if  not  reversed  for  error.  They  cannot  be  impeached 
collaterally;  nor  will  this  Court  enquire  whether  all  the  statutory  provisions, 
preliminary  to  make  the  decision,  or  order,  have  been  complied  with.  If  the 
Court  of  Common  Pleas  of  Hamilton  county  were  clothed  with  power  to  make 
an  order,  to  sell  the  lot  in  question,  and  in  the  exercise  of  that  power,  have  or- 
dered it  to  be  sold  and  conveyed,  their  act  is  conclusive  upon  the  parties.  The 
grounds  and  proofs  upon  which  they  proceeded  are  not  examinable  in  this  case. 
The  correctness  of  the  opinion  given,  rejecting  the  evidence,  depends  upon  these 
two  questions.  Had  the  Court  jurisdiction  over  the  subject  matter!  Have  they 
exercised  that  jurisdiction? 

By  the  law  of  1795,  the  power  over  an  intestates'  real  estate,  is  in  express 
terms  limited  to  the  lands  within  the  county  where  the  court  is.  "The  Orphans' 
Court  of  the  County  where  such  estate  lies,"  is  authorized  to  order  or  allow  a 
sale.  The  estate  previously  mentioned  in  this  section,  and  the  only  one  to  which 
the  terms  "such  estate"  can  apply,  is  the  lands  and  tenements  which  the  admin- 
istrator may  be  authorized  to  sell  and  convey.  This  authority  is  to  be  conferred 
by  the  Orphans'  Court,  and  its  exercise  is  limited  to  lands  within  the  county, 
where  the  Court  sits.  The  power,  or  what  is  but  another  mode  of  expressing 
the  S€une  thing,  the  jurisdiction  of  the  Orphans'  Court  over  the  lands  of  an  in- 
testate, is  thus  limited,  in  express  terms,  by  the  law  creating  it,  to  "such  estate," 
that  is,  such  lands  and  tenements  as  lie  in  the  county.  It  can  by  no  safe  rule 
of  construction,  be  extended  to  granting  administrators  authority  to  sell  the  in- 
testates' lands  wherever  they  may  be  situate.  Administration  might  have  been 
taken  out  in  a  county  where  the  intestate  had  no  lands,  although  he  owned  a 
large  real  estate  in  other  and  distant  parts  of  the  state.  In  such  a  case,  the 
court  possessed  no  competent  means  of  ascertaining  the  various  fctcts,  which 
they  are  required  by  law  to  ascertain,  in  making  the  order  for  sale,  except  by 
exparte  affidavits.  They  could  make  no  computation  of  value  upon  safe  grounds; 
they  could  not  know  what  was  the  most  profitable  part  of  the  estate,  to  reserve 
it;  they  could  exercise  no  control  over  the  ministerial  ofiicer  required  to  give 
the  notice.  The  terms  of  the  law,  confine  the  court  to  estates  within  the  coun- 
ty; the  obvious  policy  of  the  law  calls  for  the  same  restriction. 

It  is  argued,  that  the  term  "estate,"  embraces  all  the  intestate,  wherever  sit- 
uate, and  that  the  Orphans'  Court  of  the  county  where  part  of  it  lies,  is  author- 
ized to  proceed  upon  the  whole,  as  one  entire  thing,  especially  the  Orphans' 
Court  of  the  county  where  the  intestate  resided  and  made  his  home.     This  oon- 


a  HAMMOND,  340.  ^  Ml 

atructiony  would  be  adopting  a  flimsy  fiction,  to  controul  a  plain  and  palpabla 
fact.  The  real  estate  of  an  intestate,  consists  of  as  many  distinct  estates  as  he 
owned  separate  parcels  of  land.  His  estate,  though  joint,  or  entire  in  th^ 
whole,  is  separate  and  divisible  in  the  parts.  The  law  in  question  so  treats  it, 
for  it  directs  a  sale  of  so  much  of  said  lands,  and  directs  a  reservation,  till  the 
last,  of  the  most  "  profitable  part  of  the  estate,"  thus  parting  the  estate  in  ex* 
press  terms. 

Another  objection  to  this  construction,  is,  that  where  the  mansion  house  was 
in  one  county,  and  the  principal,  but  least  profitable  part  of  the  estate,  in  an« 
other  county,  the  power  to  direct  a  sale,  might  be  vested  in  the  court  of  a 
county,  where  none  of  the  lands  sold,  would  lie,  because  the  lands  situate  in 
other  counties,  would  sell  for  a  sum  sufficient  to  discharge  the  debts. 

The  Orphans'  Courts  were  peculiarly  domestic.  They  were  established  in 
each  county,  and  were  supposed  to  as  they  did  in  fact,  possess  peculiar  facilities, 
for  acquiring  correct  information  of  the  condition  of  intestates'  estates,  within 
their  jurisdiction.  Much  was  intended  to  be  confided  to  their  discretion,  be- 
cause their  proceedings  were  ex  parte,  and  in  most  cases,  operated  upon,  and 
affected  the  rights  of  infants.  They  were  not  empowered  to  controul  the  title  to 
intestates'  lands  without  the  county,  for  the  reasons  already  stated.  Their  juris- 
diction was  sufficiently  broad,  when  allowed  upon  ex  parte  application,  to  con- 
trol the  sales  of  lands  ¥dthin  the  county,  without  adopting  a  forced  construc- 
tion, against  the  plain  and  obvious  meaning  of  the  words  of  the  law,  to  extend 
that  jurisdiction  over  all  the  lands  of  an  intestate  within  the  state.  We  art 
satisfied  it  was  not  the  intention  of  the  law  of  1795,  thus  to  extend  the  power 
of  the  Orphan's  Court;  and  thai  by  no  just  interpretation,  can  it  be  made  to  give 
them  jurisdiction  over  lands  out  of  the  county,  in  which  they  acted« 

The  property  in  controversy,  was  not  situate  in  Hamilton  county;  the  title  to 
it  was  not  affected  by  any  order  made  in  the  Orphan's  Court,  of  that  county^ 
had  such  order,  expressly  contained  authority  to  sell  it.  Where  there  is  no  W 
gal  power,  an  attempt  to  act,  can  be  followed  by  no  legal  consequence.  But 
the  orders  are  in  general  terms,  and  as  the  court  had  clearly  no  jurisdiction^ 
except  over  land  in  Hamilton  county,  we  are  bound  to  suppose  there  wa^  no  in* 
tention  to  extend  it  beyond  that  county.  This  construction,  is  perfectly  consie* 
tent  with  the  terms  of  the  orders.  Full  effect  is  given  to  them,  without  includ* 
ing  any  lands,  but  those  within  the  county;  and  we  avoid  the  conclusion,  that 
the  court  undertook,  or  intended  to  transcend  their  jurisdiction.  In  this  view  of 
the  case,  we  consider,  that  the  orders  for  the  sale  offered  in  evidence,  did  not 
extend  to  the  lot  in  question,  and  consequently,  there  was  no  error  in  rejecting 
them. 

The  validity  of  the  orders,  for  any  purpose,  and  the  effect  of  subsequent  laws 
upon  them,  which  have  been  discussed  in  the  arguments,  are  thus  rendered  im* 
material  to  the  decision  of  this  case,  and  for  the  reasons  assigned  in  the  com* 
noencement  of  thia  opinion,  have  not  been  considered.  The  motion  for  a  new 
^al  is  ovenruled. 


Hi 
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THE  TRUSTEES  OF  SECTION  16  v.  MILLER- 

JpDOBi  HITCHCOCK  AN0  BURNET. 

1837. 

The  furetf  is  not  bound  when  the  plaintiff,  by  his  own  act,  prevents  the  principal  fnoi  perfi 
irg  his  contract. 

This  wai  an  action  of  debt.  The  declaration  contained  a  count  on  a  recog;. 
nizance  of  ball,  and  alao  a  count  on  a  bond.  To  the  first  count  there  was  no 
defence.  As  to  the  second  count,  the  defendant  relied  on  a  proviso  ^yiMi'P^ 
in  the  condition  of  the  bond. 

The  facts  are  these:  One  Crocket,  took  a  lease  on  part  of  the  school  sec* 
tion,  and  to  secure  the  performance  of  his  covenants,  gave  a  bond,  with  the 
defendant.  Miller,  as  his  security.  The  condition  of  the  bond,  contained  a  pro- 
vise,  that  if  the  lessee  should  complete  the  improvements  required  by  the  lease 
within  the  period  of  four  years,  then,  and  in  that  case,  the  defendant.  Miller, 
should  be  bound  for  the  rent  of  the  first  year  only.  The  suit  on  the  bond,  was 
brought  to  recover  the  rent  for  the  second,  third  and  fourth  years.  The  recog* 
nizance  was  given  for  the  rent  of  the  first  year. 

The  plaintifi*  gave  in  evidence,  the  recognizance  oi  bail,  to  support  this  first 
count,  and  the  bond,  to  support  the  second.  The  defendant  then  proved,  that 
after  the  expiration  of  the  lease,  the  rent  not  being  paid,  the  trustees  proceeded 
according  to  the  provisions  of  the  statute,  to  dispossess  the  lessee,  which  was 
done  before  the  expiration  of  the  term  of  four  years,  allowed  for  the  completion 
of  the  improvements.  He  then  ctilled  a  number  of  witnesses,  for  the  purpose 
of  showing,  that  the  improvements  were  completed  by  Crocket,  before  he  was 
dispossessed;  on  which  a  question  arose,whetherthe  evidence  was  not  superfluous, 
on  the  ground,  that  as  by  the  terms  of  the  contract,  the  defendant  was  to  be  dis. 
charged  from  his  liability,  provided,  the  improvements  were  made  by  the  lessee, 
within  the  term  of  four  years,  and  as  the  plaintiffi  had  dispossessed  him  before 
the  expiration  of  the  time  they  could  not  be  allowed  to  exact  from  thedeftndani, 
the  penalty  of  a  non-performance,  admitting  that  the  improvements  had  not 
been  made. 

By  the  Couht. 

When  Miller  became  security  for  Crocket,  he  relied  on  his  ability  to  perform 
the  condition,  within  the  time  stipulated.  He  had,  by  his  contract,  a  right  to 
the  benefit  of  the  whole  term.  Although  the  labor  might  not  have  been  com* 
pleted,  when  he  was  \urned  out  of  possession,  it  does  not  follow,  that  it  would 
not  have  been  done,  if  the  plaintifis  had  not  put  it  out  of  his  power  to  proceed. 

It  is  no  answer  to  the  objection,  that  the  statute  made  it  the  duty  of  the  trus- 
tees, to  proceed  as  they  did.  They  have,  no  doubt,  been  influenced  by  consid- 
erations of  duty;  but  if  in  the  discharge  of  duty,  they  have  prevented  the 
performance  of  a  condition,  on  the  non-performance  of  which,  a  penalty  waa  to 


8  HAMMOND,  304.  568 

attaofa*  they  must  lubmit  to  the  eoosequences.  It  is  immaterial  to  the  defendant, 
by  what  motives  they  were  infiueoped.  The  consequences  to  him  are  the 
■ame.  He  stipulated  for  a  conditional  liability,  or,  for  a  liability  to  be  dis. 
charged  on  the  performance  of  certain  conditions,  in  a  given  time,  and  he  was 
entitled  to  the  whole  of  that  time,  to  perform  those  conditions,  or  to  cause  them 
to  be  performed.  If  he  who  is  to  be  benefitted  by  the  performance  of  a  con- 
tract, is  the  cause  why  it  is  not  performed,  the  contract  is  dissolved,  and  the 
party  bound,  is  discharged  from  his  obligation,  and  will  be  in  the  same  situa- 
tion, as  if  he  had  performed  it. 

This  rule  of  law  applies  with  great  force  to  cases  where  improvements  are 
to  be  made  on  real  estate,  and  the  party  for  whose  benefit  they  are  to  be  made, 
prevents  them  from  being  done,  by  dispossessing  the  party  bound,  or  by  preven- 
ting him  from  entering  on  the  premises.  Here  the  trustees  re-entered:  removed 
Crocket,  and  leased  the  land  to  a  third  person,  who  took  possession,  so  thatnei- 
ther  Crocket  nor  the  defendant  could  enter,  for  the  purpose  of  performing  the 
condition,  without  being  liable  to  an  action  of  trespass. 

The  rule  which  governs  the  case,  is  just  and  equitable,  and  the  case  itself,  is 
illustrative  of  the  oppression  that  might  be  practised,  were  it  otherwise.  By 
the  terms  of  the  bond,  the  obligors  had  the  whole  term  of  four  years,  to  make 
the  improvements.  They  had  a  right  if  they  saw  proper,  to  defer  them  till  the 
last  year.  Of  course,  the  condition  was  not  broken,  nor  was  the  right  of  per- 
forming it,  forfeited,  when  the  trustees  made  it  unlawful  for  the  defendants  to 
proceed  any  further.  From  the  testimony  already  heard,  it  appears  that  the 
improvements  were  nearly,  if  not  entirely  completed,  before  the  possession  was 
changed;  and  it  is  a  fair  inference,  that  they  would  have  been  finished  in  good 
faith,  if  Crocket  had  not  been  dispossessed.  We  mention  this,  merely  to  show, 
that  there  was  no  disposition  on  the  part  of  the  defendants,  to  evade  their  duty, 
and  that  if  it  has  not  been  fully  performed,  the  blame  lies  at  the  door  of  the 
plainti£&. 

On  the  intimation  of  this  opinion,  the  plaintiffs  abandoned  their  second  count, 
and  took  a  verdict  for  the  amount  of  the  recognizance,  being  the  rent  for  the  first 
year. 

! 
i 

SINNAED  V  McBRIDB. 

JnwBs  SUBNET  and  SHERM AX. 

1827. 

AimmpaitdMt  not  lie  tat  mttm  pmfita  soeruiiig  after  ib«  date  o(  a  deiniie  in  tb«  declaration  «r 
csiectment. 

This  case  was  submitted,  on  a  statement  of  facts,  agreed  to  by  the  parties, 
from  which  it  appears,  that  in  1817,  the  plaintiff  recovered  certain  premises 
in  an  action  of  ejectment,  against  John  N.  Cumming,  since  deceased.  In  1828 
McBride  administrated  on  the  estate  of  Cumming,  and  in  1824,  the  present, 
action  of  assumpsit  was  brought  against  McBride,  as  administrator  of  Cam- 
ming, to  recover  the  mesne  profits. 


004  8INNARD  v.  McBRJDB. 

The  dmfence  it  placed  on  two  grounds.  First:  that  this  form  of  acUon  can. 
not  be  sostained.  Second:  that  if  it  could  be  sustained  in  other  respects^  it  i' 
now  barred  by  the  statute  of  limitations. 

CoUeif  for  the  plaintiff*    Sargeani,  contra. 

By  the  Covst. 

We  do  not  consider  the  authorities  cited  fbr  the  plaintiff,  as  sufficient  to  8us« 
tain  his  action.     They  seem  designed  to  show  the  hardship  of  the  case»  and  the 
reluctance  with  which  the  king's  bench  decided  against  the  meritorious  clain, 
on  a  technical  objection,  rather  than  to  support  the  present  action.     In  the  ciso 
of  Hambhf  v.  TVoUer^  on  which  the  plaintiff  most  relies,  Lord  Mans/ield  con* 
aiders  the  question  in  reference  to  those  actions,  which  survive  or  die,  on  ao. 
count  of  the  cause  of  action;  and  those  which  survive  or  die,  co  account  of 
the  form  of  action.     If  the  claim  can  be  considered  as  originatiag  in  contract, 
express  or  implied,  the  action  survives:  but  not  so,  if  it  be  a  tort,  or  arises  ex 
delicto^  supposed  to  be  by  force,  and  against  the  peace.     In  the  case  submitted, 
there  is  no  question  as  to  the  propriety  of  the  form,  in  which  the  suit  is  brought. 
Assumpsit  will  lie  against  an  administrator,  on  matters  arising  in  the  life  of 
the  intestate;  but  the  real  question  is,  whether  this  form  of  action  can  be  main, 
tained,  on  the  facts  in  the  agreed  case.     Tho  premises  occupied  by  the  intes- 
tate, have  been  recovered  in  an  action  of  trespass  and  ejectment.     The  term 
fbr  which  rent  is  demanded,  is  subsequent  to  the  demise  laid  in  the  declaration. 
The  proper  remedy  is,  therefore,  trespass  fbr  the  mesne  profits;  but  as  the  ac- 
tion, in  that  form,  does  not  survive,  it  Is  contended,  that  the  court  ought  to 
sustain  it  in  its  present  form,  to  prevent  failure  of  justice.    This  we  would  do, 
most  willingly,  if  the  law  would  permit  it.     But  the  plaintiff  has  elected  to 
treat  Gumming,  as  a  trespasser,  from  the  day  of  the  demise;  he  cannot,  there- 
fore, in  the  language  of  Justice  Ashhui8t,^'blow  hot  and  cold  at  the  same  time," 
by  treating  his  possession,  as  that  of  a  trespasser  and  a  lawful  tenant,  during 
the  same  period.     He  cannot  recover  in  ejectment,  and  then  recover  for  use 
and  occupation,  for  the  time  subsequent  to  the  day  of  the  demise.     It  is  admit. 
tedy  that  there  has  not  been  any  contract  between  Sinnard  and  Gumming.— 
Gumming  entered  without  the  consent,  and  against  tho  will  of  Smnard.    He 
was  considered,  and  treated  as  a  trespasser,  from  the  time  of  his  entry,  as 
appears  from  the  record,  and  on  that  ground,  the  possession  was  recovered  from 
him*     There  is  not  only  a  want  of  matter  showing  an  agreement,  but  there  is 
^e  proof  of  facto  which  estop  the  plaintiff  from  presuming  it. 

The  action  of  assumpsit,  is  oflen  sustained,  where  there  is  not,  in  fact,  any 
agreement  between  the  parties.  The  proper  action  against  a  common  carrier* 
is  on  the  custom  of  the  realm,  which  is  for  a  tort,  but  after  the  death  of  the 
carrier,  assumpsit  may  be  maintained  against  his  representatives.  So  trover, 
which  ia  for  a  tort,  is  the  proper  remedy  against  one,  who  unlawfully  converts 
the  goods  of  another  to  his  own  use,  but  after  the  death  of  the  wrong  doer, 
assumpsit,  for  the  value  of  the  goods,  will  lie  against  his  executor,  but  this 
must  be,  where  the  facts  are  such,  that  an  agreement  may  be  presumed. 

It  seems  to  be  well  settled,  that  afler  a  recovery  in  ejectment,  assumpsit  will 
lie  for  tho  mesne  profits,  anterior  to  thf  date  of  the  demise,  ^ut  not  for  the  time 
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•absequent  to  the  demise.  The  reason  of  thn  distinction  is  evident.  In  the 
former  case,  the  presumption  of  a  contract  is  not  excluded:  in  the  latter  case,  it 
]8.  A  man  cannot  hold  by  agreement  and  as  a  trespasser,  at  the  same  time; 
though  for  a  part  of  the  time,  he  may  hold  by  agreement,  and  for  the  residue^ 
as  a  trespasser. 

It  is  not  stated,  in  the  agreed  case,  at  what  time  Gumming  entered,  but  it  was 
taken  for  granted,  in  the  argument,  that  the  demise  was  carried  back  to  the 
day  of  the  entry,  for  which  tim3,  we  are  of  opinion,  that  rents  and  profits  can- 
not be  recovered  in  this  action. 

As  the  case  is  dispossd  of  on  this  point,  it  is  not  necessary  to  consider  the 
question  arising  on  the  statute  of  limitations. 
Judgment  for  defendant. 


THOMAS  V.  MOLIER. 

JvDOKs  BURNET  and  SHERMAN. 

1827. 


An  award  to  deliver  books,  papery  and  accounts,  a  small  chest  and  w«iring  apparel  is  too  inde* 
finite  to  be  sustained. 

A  motion  was  made  in  the  court  of  Common  Pleas,  to  make  a  submission  a 
rule  of  court.  The  motion  was  overruled  and  judgment  entered  against  the 
applicant  for  cost.  A  bill  of  exceptions  was  taken  to  the  opyiion  of  the  court, 
and  a  writ  of  error  brought  to  reverse  the  judgment.  The  errors  assigned, 
are: 

First.  The  court  ought  to  have  made  the  submission  a  rule. 

Second.     The  motion  was  rejected  without  assigning  reasons. 

Third.  It  was  erroneous  to  give  judgment  against  the  applicant  for  cost. 

The  case  was  argued  by 

Thomas  iL  Ross^  for  plaintiff  in  error. 

By  the  Covbt. 

It  appears  from  the  proceedings,  that  the  award  directs  Molier,  to  pay  Thom. 
as  forty-six  dollars,  and  twenty-five  cents,  and  cost.  It  orders  Thomas  to 
deliver  to  Molier,  all  the  books,  papers,  and  accounts;  together  with  a  small 
chest  and  wearing  apparel,  not  otherwise  disposed  of,  on  the  thirty-first  July, 
1826,  and  which  h.:,  the  said  Thomas,  might  then  have  had  in  his  hands,  be- 
longing  to  the  said  Molier. 

The  award  is  entirely  too  vague,  and  uncertain.  It  contains  nothing  specific, 
but  the  payment  to  be  made  by  Molier,  on  which  Thomas  is  to  deliver  up 
books,  papers,  accounts,  a  small  chest,  and  some  wearing  apparel;  but  what 
books,  papers,  and  accounts,  or  how  much,  or  what  description  of  wearing 
apparel,  is  altogether  uncertain;  and  the  award  contains  nothing  by  which  that 
uncertainty  can  be  removed. 


•M  REYNOLDS  «.  RBTN0LD8. 

TIm  object  of  arbitratioiii,  h  to  put  an  end  to  littgatkNi,  by  — ceitMalug  the 
rights  of  the  parties,  and  for  this  pttrpose,  the  award  must  be  so  explicit  and 
descriptive  that  the  right  and  duties  of  each  party,  are  no  longer  matters  of 
doubt  or  dispute. 

If  specific  articles  of  property  are  to  be  delivered,  they  must  be  so  described, 
that  when  a  delivery,  or  an  offer  to  deliver  is  made,  it  may  be  known  whether 

the  articles  are  the  same  that  the  arbitrators  intended  or  not. 

Every  thing  that  is  required  to  be  done  by  Thomas,  in  this  award,  is  inde- 
finite. A  tender  of  any  thing  in  the  form  of  books,  papers,  and  accounts,  and 
of  any  articles  of  wearing  apparel,  would  be  a  literal  performance. 

But  this  is  not  all.  The  arbitrators  have  not  ascertained  the  fact,  whether 
any  of  these  articles  are  to  be  delivered  or  not.  This  is  to  depend  on  another 
fact,  not  determined,  that  is,  whether  there  was  any  of  them  on  hand,  in  July, 
1826. 

From  this  view  of  the  case,  it  is  evident,  that  the  court  of  Common  Pleas  did 
not  err  in  refusing  the  rule,  and  having  refused  it,  the  applicant  was  liable  for 
cost* 

The  court  were  not  bound  to  give  the  reasons  of  their  opinion,  and  in  omitting 
to  do  so,  they  have  not  acted  erroneously. 

Judgment  affirmed. 


REYNOLDS  v.  REYNOLDS. 

JuDOBs  BURNET  and  SHERIKaN. 
1827.' 

The  complainant  charges  in  his  bill,  that  in  March,  1826,  he  gave  his  promis- 
sory  note  to  his  father,  for  one  hundred  dollars,  payable  in  July,  1812,  for  the 
purchase  money  of  fifteen  acres  of  land:  That  in  1819,  he  purchased  of  his 
father  a  wagon,  and  gave  his  note  for  the  further  sum  of  seventy  dollars:  That 
in  1815,  his  father  commenced  a  suit  against  one  Delancy,  and  employed  the 
complainant  to  conduct  and  manage  the  said  suit,  as  his  attorney  in  fact:  That 
in  the  management  of  that  suit,  he  laid  out  and  expended  large  sums  of  money, 
exceeding,  in  the  whdie,  the  amount  of  the  notes  given  by  him,  as  aforesaid. 
That  after  the  death  of  his  father,  and  after  the  services  and  disbursements  be* 
fore  mentioned,  the  administrators  of  his  said  father,  commenced  suit  against 
him,  on  the  notes  given  as  above:  That  at  the  trial,  he  offered  evidence  of  his 
demand,  by  way  of  set  off,  but^that  the  jury  refused  to  allow  him  his  full  credit, 
and  rendered  a  verdict  against  him  for  one  hundred  and  two  dollars.  The  bi& 
prays  for  an  injunction,  and  for  relief. 

The  defendants  demurred,  and  the  case  was  submitted  without  argument* 

MffiheCowr* 

We  are  not  often  troubled  with  a  case  so  perfectly  destitate  of  equity,  ••  tbe 
one  before  us.    The  facts  on  which  the  bill  is  predicated,  were  not  oaly  a  proper 
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defence  to  the  suit  at  law,  but  it  is  admitted  by  the  bill,  that  they  were  all  sub« 
mitted  to,  and  decided  on  by  the  jury,  and  the  amount  of  the  verdict  shows,  that 
the  claim  was  allowed,  as  far  as  the  jury  believed  it  to  be  correct.     If  injus. 
tice  was  done,  the  remedy  was  by  moving  for  a  new  trial,  or  by  an  appeal. 
Bill  dismissed. 


BLISS  V.  ENSLOW. 

JuDOM  BURNET  AND  SHERMAN. 


An 'application  to  set  aside  the  levy  of  an  execution  is  addressed  to  the  sound  discretion  of  tba 
court  and  is  subject  to  reviaon  in  the  Supreme  Court. 

It  appears  from  a  bill  o(  exceptions  attached  to  the  record,  that  a  motion  had 
been  made  to  set  aside  a  levy  made  by  a  constable,  on  a  horse,  saddle,  and  bri» 
die,  the  property  of  Bliss,  on  the  ground  that  he  was  a  private  in  a  company  of 
cavalry,  organized  under  the  laws  of  the  state,  and  that  the  articles  levied  out 
were  by  law  exempt  from  execution. 

The  court  below,  refused  the  motion,  and  allowed  a  bill  of  exceptions. 

Bbush,  for  the  plaintiff,  insisted,  that  the  decision  of  the  Common  Pleas  was 
erroneous,  and  relied  on  the  act  regulating  the  militia,  particularly  the  14, 1ft, 
16, 19,  and  2dd  sections. 

By  the  CouBT. 

The  motion  to  set  aside  the  levy,  was  addressed  to  the  sound  drscretion  of  the 
court  below.  They  were  at  liberty  to  grant  or  reject  it.  If  they  were  satisfied 
that  the  property  was  protected  from  execution,  they  had  power  to  set  the  levy 
aside,  but  if  they  entertained  doubts  on  that  question,  or  on  any  connected  with 
the  subject,  it  was  their  prudent  course  to  overrule  the  motion,  and  leave  the 
party  to  his  remedy  by  suit.  If  the  court  had  been  satisfied,  which  seems  to 
have  been  the  case,  that  the  property  was  exempt,  yet  they  might  have  believ. 
ed,  from  other  circumstances,  that  it  was  not  prudent  to  decide  the  case  in  a 
summary  way,  on  exparte  testimony.  If  the  applicant  was  injured,  he  had  a 
remedy  by  suit  and  it  was  discretionary  with  the  court  imder  all  the  circumstan- 
ces of  the  case,  whether  they  would  leave  him  to  that  remedy,  or  relieve  him 
on  hJs  motion.  Other  persons  were  also  concerned,  whose  rights  the  court 
were  bound  to  respect,  and  whose  safety  might  have  required  time,  and  an  in* 
vestigation  before  a  jury. 

But  we  disclaim  the  right  of  controlling  the  discretion  of  the  court  of  Common 
Pleas,  in  a  case  like  this. 

Independent  of  these  considerations,  it  does  net  appear,  that  the  Common 
Pleas  have  done  any  act  of  which  the  plaintiff  complains,  and  which  this  court 
can  reverse.  They  have  refused  to  make  an  order.  If  they  were  bound  to 
make  that  order,  the  remedy  of  the  party  injured  is  not  by  certiorari. 
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WILSON  V.  APPLE. 

JoDGBs  BURNET  AND  SHERMAN. 
1827. 

In  sUnder  the  defendants  may  give  in  evidence  in  mitigation  of  damages,  focti  wbieh  do  ■•! 
amount  to  a  justification. 

-This  was  an  action  of  slander.  The  words  laid  in  the  declaration  are:  you 
are  a  thief:  you  have  stolen  geese.  The  defendant  pleaded]  the  geneial  issue, 
and  at  the  trial,  offered  to  prove,  in  mitigation  of  damage,  that  the  plaintiff  had 
driven  away  from  one  Benjamin  Wilson,  a  flock  of  geese  belonging  to  the  said 
Wilson.  This  evidence  was  objected  to,  and  overruled.  A  bill  of  exceptioDfl 
was  taken,  and  a  writ  of  error  brought  to  reverse  the  judgment, 

Moorhead,  for  plaintiflT. 

By  the  Court. 

Although  the  evidence  rejected,  does  dot  seem  to  be  very  material,  yet,  as 
the  fact  offered  to  be  proved,  might,  at  the  time  of  the  speaking  of  the  words, 
have  had  some  influence  in  misleading  the  defendant,  he  had  a  right  to  prove  it, 
for  thQ  purpose  of  reducing  the  malice. 

There  is  a  difference  between  a  justification  and  an  excuse.  The  one  goes 
to  the  right  of  recovery,  the  other,  to  the  amount  to  be  recovered.  For  the 
purpose  of  showing  malice,  the  plaintiff  may  prove  the  speaking  of  words  not 
charged,  if  they  be  not  actionable,  and  with  a  view  of  extenuating  malice,  the 
defendant  may  prove,  under  the  general  issue,  any  circumstances  connected 
with  the  transaction,  tending  to  show,  that  he  had  probable  ground  for  believing 
the  truth  of  the  words. 

In  estimating  the  damage,  the  degree  of  malice  is  always  to  be  considered. 
Any  circumstance,  therefore,  tending  to  show,  that  the  defendant  spoke  the 
words,  under  a  mistake,  or  that  he  had  some  reason  to  believe  they  were  true,  is 
entitled  to  consideration,  and  is  proper  evidence  to  be  received  in  mitigation* 
What  eflect  this  evidence  might  have,  we  know  not,  nor  is  it  necessary  to  know* 
We  are  satisfied  it  was  legal,  and  that  the  defendant  had  a  right  to  use  it,  for  the 
purpose  for  which  it  was  oflered. 

The  judgment,  therefore,  must  be  reversed,  and  the  cause  remanded  tot  fur* 
ther  proceedings. 


INMAN  t),  JENKINS. 

JcDoia  HITCHCOCK  and  BURNET. 
1827. 


A  formar  racovary  caanot  ba  piovad  by  parol . 

Afonnar  lacovaiy  cannot  be  gi^an  in  evidence  u  nder  the  general  isiue  of  ndn-tteumptU. 


V 
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This  ease  was  brought  up  by  writ  of  error.  It  appeared,  from  the  recoid, 
that  the  plainti£f  below,  commenced  his  action  as  assignee  of  a  promissory  note, 
before  a  justice  of  the  peace.  The  cause  was  appealed  to  the  Common  Pleas. 
The  plaintiff  declared  in  the  common  form,  and  the  defendant  pleaded  the  gen- 
eral issue,  without  notice. 

At  the  trial,  the  defendant  attempted  to  prove  a  former  recovery,  and  for  that 
purpose,  offered  parol  testimony  to  establish  the  folio wmg  facts:  that  before  the 
commencement  of  the  present  suit,  an  action  had  been  brought  before  a  justice 
of  the  peace,  and  a  judgment  rendered  on  the  same  note,  and  that  the  docket  of 
the  magistrate  containing  the  judgment,  had  been  lost  or  mislaid.  The  evidence 
was  objected  to,  overruled,  and  a  bill  of  exceptions  taken. 

The  error  relied  on,  was  the  rejection  of  the  evidence,  stated  in  the  bill. 

The  case  was  argued  by 

ThomaSf  on  the  part  of  the  plaintiff. 

By  the  CouBT. 

I 
The  evidence  offered  in  the  court  below,  was  properly  rejected,  for  two  rea* 

sons.     First:  it  was  not  competent  for  the  defendant  to  prove  a  former  recovery 

by  parol;    The  circumstance  stated,  in  relation  to  the  loss  of  the  docket,  does 

not  take  the  case  out  of  the  general  rule.     The  objection  to  that  kind  of  testi* 

mony,  and  the  uncertainty  and  danger  to  be  apprehended  from  it,  is  still  the 

same.     The  docket  might  have  been  lost  or  mislaid  by  accident;  or,  it  might 

have  been  put  out  of  the  way,  by  design,  to  lay  the  foundation  for  parol  testi- 

mony.     In  either  case,  the  consequences  are  the  same. 

The  evidence  is  not  the  best  the  nature  of  the  case  admits  of;  nor  is  it  such 
as  the  law  requires. 

Salutary  rules  must  not  be  dispensed  with,  because  cases  may  arise  in  which 
they  are  found  to  be  inconvenient. 

But,  independent  of  this  ground,  we  are  of  opinion,  that  by  our  practice  act, 
this  defence  could  not  be  set  up,  under  the  genercd  issue,  without  a  notice.  Al- 
though  it  has  been  considered  by  this  court,  that  the  act  does  not  require  a  no. 
tice  of  every  matter,  which,  if  specially  pleaded,  would  be  a  good  bar;  yet  we 
think'the  defence  attempted  in  this  case,  does  require  it.  Such  has  been  the 
practice,  and  we  do  not  recollect  a  case,  in  which  a  former  recovery  has  been 
proved,  under  the  general  issue,  without  a  notice. 

Judgment  affirmed. 


LESSEE  OF  MATTHEWS  v.  THOMPSON,  ET   aL 

The  Five  Poinls. 

The  defendants  relied  on  a  title  derived  fiom  a  sheriff's  deed.     It  appeared, 

that  in  the  year Matthews  voluntarily  confessed  a  judgment,  in  good  faith 

on  the  appearance  docket  of  the  court  of  Common  Pleas,  for  the  county  of  Bel- 
mont, which  referred  to  a  prior  judgment  against  the  plaintiffs,  in  the  Supreme 
Court,  for  a  debt  for  which  they  were  bound  as  the  sureties  of  Matthews. 
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The  judgment  so  confessed,  was  entered  without  process,  or  pleadingly  and 
it  was  made  a  question,  whether  it  had  been  entered  in  term  time,  or  in  vaca* 
tion. 

The  execution  on  this  judgment,  referred  also  to  the  judgment  in  the  Supreme 
Court.  >  The  levy  returned  by  the  sheriff,  was  on  one  hunjred  acres  of  land, 
in  section  four,  town,  seven,  range  four,  without  further  description*  The  deed 
purported  to  convey  to  the  purchaser,  all  the  right  of  the  defendant,  in  a  par- 
ticular tract,  within  the  section,  which  it  was  insisted,  contained  more  than  a 
hundred  acres.  There  was  also,  a  want  of  formality  in  the  proceedings  gene* 
rally. 

The  deed  offered  in  evidence  by  the  defendant,  was  objected  to,  on  the  groand, 
that  the  judgment,  execution,  levy,  and  deed,  were  all  illegal  and  y(»d. 

The  following  points  were  resolved  by  the  court,  and  the  cause  was  sent  back 
to  the  county  of  Belmont,  for  trial,  at  the  next  term: 

First :  These  proceedings  took  plane  at  an  early  period;  before  any  system 
of  practice  had  been  established  by  statute,  or  by  rules  adopted  for  that  pur- 
pose. The  court  that  ordered  the  judgment,  had  jurisdiction  of  the  subject 
matter,  and  the  ofRcers  had  power  to  perform  the  acts  which  they  did*  It 
would,  therefore,  be  unreasonable,  to  expect  the  same  regulanty  and  technical 
precision,  which  would  be  required  at  the  present  day,  and  the  proceedings 
ought  to  be  viewed  with  an  indulgent  eye. 

Second  :  The  objection  to  the  want  of  process  and  pleadings,  cannot  be  sua* 
tained.  Judgments  confessed  in  person,  or  by  power  of  attorney,  in  open  court, 
arc  valid  without  process;  and  as  an  issue  is  not  required  in  such  casee^  the 
pleadings  may  be  dispensed  with.  It  is,  however,  necessary  that  the  judgment 
should  be  entered  in  term  time,  which  fact  may  be  asceitained,  by  inspecting 
the  docket  and  the  entry. 

Third :  The  execution  is  certainly  informal.  It  ought  not  to  have  referred 
to  the  judgment  in  the  Supreme  Court;  but  we  are  of  opinion,  that  the'' words 
Supreme  Court,  may  be  stricken  out,  as  surplussage,  and  the  writ  will  then  con- 
tain the  substance  of  a  good  execution. 

Fourth :  The  levy  endorsed  on  the  execution,  is  defective.  It  is  stated  to  hara 
been  made  on  one  hundred  acres  of  land,  in  section,  four,  town*  seven,  range 
four,  with  no  further  description.  The  return  ought  to  have  been  so  specific, 
as  to  enable  the  purchaser  to  ascertain  the  land  which  he  purchased,  with  cer- 
tainty.   *This  defect,  however,  may  be  supplied  by  parol  testimony. 

Fiflh  :  The  variance  between  the  levy  and  the  description  in  the  deed,  may 
also  be  explained  by  parol.  If  the  levy  was  actually  made  on  the  tract  con* 
tained  within  the  boundaries  set  out  by  the  deed,  and  that  fact  was  known  and 
understood,  at  the  time  of  the  sale,  no  injustice  has  been  done.  An  innoc^it 
purchaser,  under  such  circumstances,  ought  not  to  suffer,  by  the  careless  man- 
ner in  which  the  officer  has  stated  his  proceeding,  if  in  point  of  fact,  they  have 
been  substantially  correct. 

NoTS.— At  the  next  term  of  the  court  in  Bdlmont,  the  caute  ttood  for  trial,  but  the 

the  plaintiff  entcrid  a  ditcontinuance. 
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LONG  V.  HITCHCOCK. 

Jqdgks  BURNET  and  SHERMAN. 
1827. 

In  dander,  ihe  death  of  the  defendant,  abates  the  suit. 

This  was  an  action  of  slander,  in  which  the  plaintiff  obtained  a  verdict  and 
judgment  in  the  Common  Pleas.  The  defendant  gave  notice  of  an  appeal,  and 
pieifeeted  the  appeal  bond  within  the  time  directed  by  the  statute,  and  died  be- 
fore the  return  of  the  transcript  to  this  Court. 

Traoff  for  the  plaintiff. 

By  Ihe  Court. 

The  cases  cited  in  support  of  the  motion  are  not  applicable.  There  is  no 
similarity  between  the  appeals  to  which  they  refer,  and  the  appeal  given  by  our 
statute*  The  defendant,  in  this  case,  had  perfected  his  appeal,  before  his  death. 
When  that  was  done,  the  verdict  and  judgment  were  vacated,  and  the  cause 
was  considered  as  transferred  to  this  court,  for  trial  on  its  merits.  The  death 
of  the  party,  under  these  circumstances,  produced  the  same  effect,  as  if  the  ver- 
dict had  been  set  aside,  on  motion  in  the  court  below,  and  a  new  trial  granted; 
in  which  case  there  is  no  doubt,  but  that  the  suit  must  have  abated  by  the  sub- 
sequent death  of  the  defendant.  If  the  defendant  had  died  afler  the  notice,  and 
before  the  appeal  was  perfected;  or  if  the  appeal  had  been  irregularly  taken, 
the  verdict  and  judgment  would  have  remained  in  force,  and  if  a  transcript,  in 
such  a  case,  had  been  sent  here,  the  motion  might  have  been  proper.  But  the 
case  now  stands,  as  if  there  had  been  no  trial,  and  as  the  cause  of'action  does 
not  survive,  at  common  law,  and  is  not  saved  by  the  statute  to  prevent  the 
abatement  of  suits,  the  motion  cannot  be  granted 

Suit  abated. 


BROWN  V.  BRABHAM,  ET  AL, 

JoDOKB  HITCHCOCK  and  BURNET. 

1827. 


Payment. 

This  bUl  was  filed  for  the  purpose  of  compelling  payment  of  a  balance  claimed 
to  be  due,  on  the  partnership  accounts  between  the  late  firms  of  Sutherland  and 
Brown,  and  of  McCullom,  Butler  and  Landon. 

The  account  of  Sutherland  and  Brown,  on  the  dissolution  of  their  partner- 
ship, had  been  assigned  to  Brown.  A  settlement  was  afterwards  had  between 
Brown  and  McCullom,  by  which  the  balance  due  to  the  former,  from  the  firm  of 
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McCullom  &  Go.  was  ascertained.  All  the  parties  to  the  transaetiofi,  except 
Sutherland,  are  deceased.  Most  of  thenx  were  insolvent,  and  the  persons  who 
administered  on  their  estates,  are  most  of  them  dead,  and  several  of  them  insolr- 
ent. 

The  object  of  the  bill  is  to  require  payment  of  the  aforesaid  balance,  from 
Brabham,  surviving  administrator  of  McCullom. 

Sutherland  having  assigned  his  interest  to  the  complainant,  has  disclaimed. 

Brabham  relies  on  the  statute  of  limitations,  and  on  a  receipt  from  Browa, 
for  a  draft  on  General  Porter,  in  favor  of  Butler,  and  endorsed  by  him  to  Brown. 

Stoddart  and  Bacorij  for  complainant.     StnUh^  for  defendant. 

By  the  Coubt. 

It  is  not  necessary  to  examine  many  of  the  grounds  that  have  been  taken  and 
relied  on  in  the  argument.  It  appears  to  us,  that  Brown's  receipt  is  decisive  of 
the  matter  in  controversy.  That  receipt  was  given  in  1811,  after  the  settle- 
ment, referred  to  in  the  bill,  had  been  made.  It  acknowledges  that  Brown  had 
received,  on  account  of  the  balance  now  claimed,  a  draft  for  six  hundred  and 
eighty  dollars,  drawn  on  Porter,  in  favor  of  Butler,  and  endorsed  by  him. 

A  number  of  objections  have  been  made  to  the  allowance  of  this  receipt.  It 
IS  contended,  in  the  first  place,  that  the  proceeds  of  the  draft  have  never  been 
received  by  Brown.  This  seems  to  be  the  fact,  but  as  he  constituted  Butler  his 
agent,  to  collect  the  money,  by  whom  it  was  received,  and  misapplied^  he  cannot 
avail  himself  of  this  objection.  A  payment  to  Butler  was  in  effect,  payment 
•to  the  complainant,  whose  agent  he  was,  and  it  does  not  rest  with  him  to  charge 
the  defendants  with  the  consequences  of  his  own  mi^laced  confidence. 

It  is  said,  in  the  second  plaoe,  that  the  draft  was  Butler^s  private  property, 
and  that  being  indebted  to  Brown  in  his  private,  as  well  as  in  his  partnership 
capacity,  he  had  a  right  to  direct  the  money  to  be  applied  on  either  account. 
This  is  not  denied,  but  so  far  as  there  is  evidence  on  this  point,  it  goes  to  show, 
that  the  draft  was  assigned  for  the  purpose  of  extinguishing  the  partnership 
debt,  but  if  not,  there  is  no  evidence  to  show  that  Butler  directed  it  to  be  other- 
wise applied;  and  if  no  directions  were  given,  the  house  had  a  right  to  credit 
it  to  either  account,  and  he  has  applied  it  to  the  partnership  account.  The  re- 
ceipt given  for  the  draft,  specifies  that  application,  and  was  received  without 
objection.  Butler  did  not  dispute  it  in  his  lif%,  nor  has  it  been  disputed  since,  by 
any  person  legally  representing  him,  and  certainly,  the  complainant,  who  made 
the  application,  cannot  now  be  allowed  to  question  it. 

Again.  It  is  said  that  Brown  used  due  diligence  by  employing  a  confidential 
agent,  as  he  had  a  right  to  do.  This  is  admitted,  but  as  that  confidential  Bg&atj 
collected  the  money,  it  is  the  same  thing  to  the  defendant,  as  if  Brown  had  col- 
lected it  himself.  The  amount  of  the  draft  exceeds  the  balance  due  on  the 
settlement,  and  extinguishes  the  whole  debt.  It  is  not  necessary,  therefore,  to 
consider  any  other  point  made  in  the  cause. 
Bill  dismissed. 
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STREET  V.  FRANCIS. 

JoDGBB  BURNET  AND  SHERMAN. 
1827. 

'  An  appeal  does  not  lie  from  the  Common  Pleas  on  an  application  to  redeem  lands  sold  for  taxes 
It  seems  that  acerUorari  is  the  proper  remedy  in  such  cases. 

This  was  an  application  from  a  decision  of  the  court  of  Common  Pleas,  on  an 
application  fof  the  redemption  of  land,  sold  for  taxes. 

The  appellee  moved  to  dismiss  the  appeal  for  want  of  jurisdiction. 
Brush,  for  the  appellant, 

Byihe  Court. 

The  practice  of  removing  causes  from  the  Common  Pleas  to  this  court,  for 
the  purpose  of  a  second  trial  on  the  merits,  has  been  created  by  statute.  It  is  a 
proceeding  unknown  to  the  common  law.  It  cannot  therefore  be  extended  be- 
yond the  plain  and  obvious  import  of  the  statute. 

The  appeal  is  given  from  judgments  and  decrees,  rendered  in  the  court  of 
Common  Pleas.  In  every  case  of  an  appeal  security  must  be  given  for  the 
amount  of  the  condemnation  money,  and  cost  in  the  Supreme  Court.  The  stat- 
ute also  directs,  that  all  cases  appealed,  shall  be  tried  on  the  pleadings  made  Up 
in  the  Common  Pleas,  unless  on  good  cause  shewn,  the  parties  are  permitted  to 
amend  their  pleadings.  These  provisions,  evidently  relate  to  cases  of  a  differ- 
ent  character  from  the  one  before  us.  The  right  of  appeal  is  given  in  the  stat- 
ute which  regulates  the  practice  of  the  courts,  in  cases  that  are  conducted  ac- 
cording to  the  course  of  the  common  law;  and  the  terms  made  use  of  clearly 
show,  that  the  provision  applies  only  to  suits  in  which  there  are  plaintiffs  and 
defendants,  and  in  which  pleadings  are  filed,  and  issues  joined,  according  to  the 
course  of  the  common  law.  It  has  never  been  considered  as  extending  to  ca- 
ses, in  which  a  summary  jurisdiction  has  been  granted  to  the  Common  Pleas,  by 
particular  statutes.  In  such  cases,  we  never  sustain  an  appeal  in  this  form,  un- 
less it  has  been  allowed  by  the  statute  which  creates  the  jurisdiction.  In  this 
case,  the  statute  does  not  provide  for,  or  allow  of  an  appeal.  The  decision 
therefore,  of  the  Common  Pleas  on  the  merits,  is  final.  This  court  has  an  un- 
doubted right  to  examine  such  proceedings  on  certiorari,  and  so  far  as  the  me,T\\a 
are  exhibited  in  the  record  of  the  proceedings  below,  to  see  whether  the  court 
has  decided  correctly,  and  if  not,  to  set  the  matter  right. 
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ABBOTT  9.   HUGHES,  ET  AL. 

JodgBi  BURNET  Aim  SHERMAN. 
1827. 

A  pUintiff  hETiog  mitCaken  hit  defeocs  at  law  cannot  be  rtlievad  in  eqiiHy. 

The  complainant  states  in  his  bill,  that  in  February,  1623,  he  made  bis  nole 
to  the  defendant  Hughes,  for  one  hundred  dollars,  payable  in  twelre  monthb 
either  in  legal  claims  on  the  said  Hughes,  or  in  produce:  that  before  the  DOCa 
became  due,  he  purchased  a  note,  given  by  said  Hughes,  to  one  Walker,  finroiie 
hundred  dollars,  payable  in  August,  1828,  for  the  purpose  of  discharging  his  own 
note,  and  offered  it  to  Hughe's,  who  informed  him,  that  he  had  assigned  the 
complainant's  note,  to  the  defendant  Miller,  to  secure  the  payment  of  forty  dol- 
Jars:  that  Miller  having  left  the  note  with  Gilliland,  he  called  and  informed  him, 
that  he  was  ready  to  discharge  it,  by  the  delivery  of  Hughes  note  to  Walker 
which  was  refused.  Afler  this.  Miller  put  the  note  in  suit.  The  complainant 
pleaded  the  facts  as  above:  the  plaintiff  demurred  Co  the  plea:  the  court  sus- 
tained the  demurrer,  because  the  plea  did  not  aver  an  offer  to  assign  the  noCe 
purchased  of  Walker.  The  complainant,  by  leave,  amended  his  plea,  by  an 
averment  of  that  fact.  On  the  trial,  he  failed  to  prove  that  he  had  so  o^rsd 
to  assign,  and  a  verdict  and  judgment  were  rendered  against  him.  The  object 
of  the  bill,  is  to  enjoin  that  judgment.  Miller  has  answered;  the  bill  has  been 
taken  pro  confesso  as  to  Hughes,  and  the  cause  is  submitted  to  the  court  without 
argument. 

By  the  Coubt. 

The  facts  set  out  in  the  bill,  are  fully  supported,  but  it  is  very  evident,  that 
the  remedy  of  the  complainant  was  at  law.  The  purchase  and  tender  of  the 
note,  given  by  Hughes  to  Walker,  was  a  legal  discharge  of  his  own  note  to 
Hughes.  It  was  not  necessary  for  him  to  assign  that  note.  By  the  operation 
of  the  contract,  the  purchase  of  the  note  from  Walker,  was  for  the  benefit  of 
Hughes  the  maker,  and  intended  to  extinguish  it.  It  was  in  fact,  a  payment  on 
behalf  of  Hughes,  and  nothing  more  was  necessary,  than  an  offer  to  deliver  it, 
as  a  cancelled  note. 

It  is  a  general  rule,  that  after  a  trial  at  law,  the  defendant  caxinot  sustain  a' 
bill  for  relief,  in  equity,  on  facts  which  would  have  been  a  good  defence  at  law. 
If  the  complainant  had  refiised  to  amend  his  plea,  and  had  suffered  the  case  to 
take  its  course,  he  might  have  been  put  right,  either  by  appeal,  or  writ  of  error; 
but  having  abandoned  his  legal  defence,  he  is  without  remedy,  so  far  as  Miller 
is  concerned.  His  interest,  however,  does  not  extend  to  the  whole  note.  He  fs 
seeking  to  recover  a  part  of  the  amount,  for  the  benefit  of  the  defendant,  Hughes, 
by  whom  the  bill  is  confessed,  and  who  certainly  has  no  just  or  equitable  claim 
on  the  complainant.  Under  these  circumstances,  it  would  be  against  equity 
and  good  conscience,  to  suffer  the  assignee  to  collect  that  part  of  the  judgment. 
As  far  as  his  own  interest  is(  concerned,  he  must  be  permitted  to  enforce  the  judg- 
ment. But  as  to  the  residue,  or  so  much  of  it  as  is  to  be  applied  to  the  use  of 
Hughes,  a  perpetual  injunction  must  be  awarded. 
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DIXON,  ET  AL.  v.  BWING. 

Judges  BURNET  amd  8HERMAK. 
1827. 

A  creditor,  \fj  retoMiog  the  property  of  the  piineipal  taken  in  execution,  exoneratee  the  eecurity  ^ 

The  bill  states,  that  the  complainants  joined  in  a  title  bond  to  Ewing,  as  the 
securities  of  one  Foot,  for  the  conveyance  of  a  tract  of  land.  They  had  no 
interest  in  the  transaction.  Foot  failed  to  convey  the  land.  Ewing  brought 
suit,  and  obtained  a  judgment  for  one  hundred  and  ninety-two  dollars  and  fifty 
cents.  Execution  was  taken  out  on  the  judgment,and  levied  on  some  personal  prop 
erty,  belonging  to  Foot.  The  property  so  levied  on,  wastaflerwards  discharged 
from  the  execution,  and  returned  to  Foot,  by  order  of  plaintiff's  attorney,  with- 
out the  knowledge  or  consent  of  the  complainants. 

The  answer  admits  the  facts  in  the  bill,  but  denies  that  the  property  was  re- 
stored to  Foot,  by  the  direction  of  the  defendants. 

The  case  was  submitted  on  the  briefs  of  counsel. 

« 

By  ihe  Coubt. 

As  Foot  was  the  principal  debtor,  and  the  complainants  were  his  sureties,  the 
judgment  creditor  was  bound  at  least,  to  let  the  law  take  its  course,  without  in- 
terfering to  exempt  the  principal  debtor,  or  to  relieve  his  property,  in  such  a 
way,  as  to  increase  the  risk,  or  eventual  loss  of  the  securities.  It  appears,  that 
property  belonging  to  Foot,  had  been  taken  in  execution,  by  which  the  judgment 
might  have  been,  in  part,  discharged;  and  although  Foot's  insolvency  was  no- 
torious, this  property  was  given  up  by  order  of  the  plaintiff's  attorney,  who 
must  have  known,  that  by  doing  so,  the  entire  debt  would  fall  upon  the  sureties. 
This  has  been  the  result,  and  the  question  is,  whether  a  judgment  creditor,  can 
release  the  property  of  his  principal  debtor,  affer  a  levy,  and  then  enforce  the 
collection  of  the  entire  judgment,  against  the  sureties.  We  are  of  opinion  that 
he  cannpt,  and  that  these  complainants  are  entitled  to  a  credit  on  the  judgment, 
for  the  value  of  the  property  so  surrendered  or  reUnquished.  We  do  not  say 
that  Ewing  was  bound  to  pursue  the  principal  to  insolvency,  before  he  came  on 
the  sureties^  but  that  he  had  no  right  to  interpose  for  the  protection  of  the  prin- 
cipal, or  his  property,  by  discharging  either  from  the  debt,  to  the  injury  of  the 
sureties;  and  that  having  done  so,  the  loss  must  be  charged  to  his  own  account, 
and  not  to  the  complainants.  The  case  is  not  varied,  by  the  allegation,  that  the 
defendant  did  not,  in  person,  authorize  the  release.  He  is  bound  by  the  acts  of 
his  attorney. 

The  question,  is  not  what  degree  of  diligence  is  required,  or  what  degree  cS 
negligence  may  be  permitted,  in  the  judgment  creditor,  in  relation  to  the  safety 
of  the  sureties,  but  how  far  he  may  be  allowed  to  injure  them  by  his  direct  acts. 
Our  statute  for  the  relief  of  bail  and  sureties,  is  a  beneficial  one,  and  although 
this  case  as  it  now  stands,  is  not  within  its  letter,  it  is  within  its  spirit,  at  least, 
so  far,  as  injurious  preferences  are  attempted. 
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But  we  are  disposed  to  put  the  case  on  the  ground  of  fraud.  The  release  of 
Foot's  property  has  operated  as  a  fraud  on  the  complainants,  by  taking  from 
-the  means  of  protection  on  which  they  must  have  relied,  and  which  alone,  could 
have  induced  them  to  incur  the  responsib  lity.  They,  no  doubt,  relied  on  the 
ability  of  Foot,  to  perform  his  engagement,  or  to  answer  the  consequences, 
and  any  proceeding  by  the  judgment  crrciitor,  which  has  a  direct  tendency  to 
defeat  the  calculation,  cannot  be  viewed  otherwise,  than  as  a  fraud. 

Afler  the  property  of  the  principal  was  in  the  hands  of  the  sheriff,  the  sure- 
ties had  a  right  to  the  bcneRt  of  it.  The  judgment  therefore,  must  be  enjoiaed 
as  to  the  value  of  the  property  relinquished. 


LESSEE  OF  McCOY  v.  GALLOWAY. 

Judges  BURNET  and  SHERMAN. 

1827. 

Upon  a  question  of  boundary,  neighborhood  report  cannot  be  received  to  contradict  noaid  evi- 
dence. 

Course  and  distance  must  yield  to  natural  objects,  when,  and  when  not. 

T^e  parties  agreed  to  dispense  with  a  jury,  and  the  cause  was  submitted  to 
the  court  on  the  testimony. 

Cortoin  and  Collety  for  the  plaintiff.     F,  and  jET.  Durdevyy  for  defendant. 

By  the  CouBT. 

The  lessor  of  the  plaintiff,  has  the  first  entry,  and  the  eldest  patent,  he  must, 
therefore,  recover,  if  his  patent  covers  the  land  in  the  possession  of  the  defen- 
dant, or  any  part  of  it. 

The  south-west,  or  beginning  corner  of  RussePs  survey,  under  which  plain- 
tiff claims,  is  sufficiently  established.  The  south  boundary  line,  running  east 
from  that  corner,  is  also  proved.  The  plaintiff 's  patent,  calls  to  run  from  the 
Beginning,  east,  two  hundred  sixty-six  and  two-third  poles,  to  a  sugar  and 
ash.  He  now  claims  by  a  line,  four  hundred  and  eighty  poles,  to  a  hickory, 
beach  and  oak.  His  third  comer  called  for,  is  two  beeches  and  an  ash.  The 
comer  which  he  now  claims,  is  two  hickories  and  a  beech. 

It  is  in  evidence,  that  when  the  defendant  made  his  entry,  he  went  to  the  begin- 
ning corner  of  Russel,  and  traced  his  south  boundary,  for  the  purpose  of  as- 
certaining the  lines  of  his  survey,  but  not  being  able  to  find  any  corner 
answering  the  calls  of  his  location,  he  run  from  the  beginning,  the  distance 
called  for  by  Russel,  and  made  a  corner,  from  which  he  made  his  own  entry.— 
Russel's  survey  contains  the  quantity  called  for,  without  interfering  with  the 
entry  of  the  defendant;  but  the  corner  he  now  wishes  to  establish,  will  include 
the  whole  of  the  defendant's  entry.  Some  of  the  witnesses  say,  that  the  cor- 
ners now  claimed  by  the  plaintiff,  have  been  considered  in  the  neighborhoodi 
for  many  years,  as  the  original  corners  of  Russel's  survey.     It  also  appears^ 
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firom  the  connected  plat,  that,  the  two  hickones,  and  beech  claimed  by  the 
plaintiff,  as  hit  third,  or  north-east  corner,  must  have  been  made  as  a  comer 
for  Muhlenburgh's  survey,  of  eleven  hundred  and  twenty  acres,  and  not  as  a 
4Comer  for  the  survey  of  Russel.  This  appears  to  be  the  substance  of  the 
testimony,  as  far  as  it  appears  to  be  in  any  way  material,  and  we  are  clearly 
of  opinion,  that  it  does  not  establish  either  the  second,  or  third  comer  of  Rus- 
sel's  survey,  without  which,  it  is  impossible  to  say,  that  his  patent  covers  any 
part  of  the  land  claimed,  or  occupied  by  the  defendant.  The  attempt  to 
establish  those  comers  by  reputation,  might  have  been  successful,- if  the  testi- 
mony did  not  contradict  the  presumption  arising  from  the  neighborhood  opinion, 
that  has  been  stated.  It  is  evident  that  the  persons  who  considered  them  as 
belonging  to  the  plaintiff's  survey,  must  have  been  ignorant  of  the  calls  of 
that  survey.  If  they  had  known  that  the  south-east  corner  was  a  sugar  and 
an  ash,  and  the  north-east  comer,  two  beeches  and  an  ash,  they  could  not  have 
believed  that  the  hickory,  oak  and  beech,  in  the  one  case,  and  the  two  hicko- 
ries and  beech  in  the  other  were  those  corners.  If  corners  can  be  identified, 
and  proved  by  such  evidence,  the  record  testimony  which  the  land  laws  have 
provided  for,  must  yield  to  neighborhood  reports,  and  certainty  and  precision 
must  be  dispensed  with. 

When  comers  are  lost,  they  may  be  proved  by  reputation.  Witnesses  may 
'be  examined  to  show  that  a  corner  once  existed:  That  it  has  been  destroyed, 
and  that  it  corresponded  with  the  call  of  the  entry,  or  survey;  but  they  cannot 
be  allowed  to  substitute  one  comer  for  another,  or  to  contradict  the  evidence 
which  is  of  record.  They  cannot  change  a  sugar  tree  to  a  hickory,  or  an  ash 
to  a  beech. 

The  length  of  the  first  line,  and  the  number  of  acres  contained  in  the  entry^ 
mie  strong  corroborating  circumstance  in  support  of  the  conclusion,  that  the 
comers  claimed,  are  not  the  corners  called  for*  By  the  survey,  Russel's  south 
line  is  two  hundred  sixty.six  poles,  and  a  fraction  of  a  pctte;  that  line  as  he  now 
claims  it,  is  four  hundred  and  eighty  poles,  almost  double  the  distance  in  the 
patent,  and  the  quantity  of  land  which  he  demands,  exceeds  the  quantity  for 
which  he  has  a  patent,  in  the  same  proportion.  These  facts  we  admit,  are  not 
conclusive.  In  the  Virginia  military  district,  it  generally  happens,  that  the 
lines  are  longer,  and  the  number  of  acres  greater,  than  the  calls  of  the  patent, 
but  it  rarely  happens,  that  the  discrepancy  is  so  great,  as  in  the  present  case; 
and  although  these  facts  would  not  be  sufficient  to  reject  a  comer,  in  other  res- 
pects sufficiently  proved,  yet  they  afford  a  sufficient  ground  to  reject  a  claim  for 
a  comer,  supported  only  by  neighborhood  opinion,  and  particularly  so,  when 
that  opinion  contradicts  the  survey. 

The  fact  that  the  hickory,  ash,  and  beech,  are  in  the  line  of  Muhlenburgh's 
sarvey,  and  are  called  for  as  a  comer  for  that  survey,  in  the  absence  of  all 
proof  that  such  a  comer  belongs  to  Russel's  survey,  confirms  the  conclusion 
heretofore  drawn.  • 

It  is  admitted,  that  course  and  distance,  must  give  way  to  natural  objects^  but 
this  rule  has  its  limits,  and  must  be  used  with  sound  discetion.  When  a  natural 
object  is  distinctly  called  for,  and  satisfactorily  proved,  it  becomes  a  land  mark 
not  to  be  r^ected,  because  the  certainty  which  it  affords,  excludes  the  proba- 
bility of  mistake,  while  course  and  distance,  depending  for  their  correctness  on 
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a  great  variety  of  circumstances,  are  constantly  liable  to  be  incorrect.     Dif- 
ference in  the  instrument  used,  and  in  the  care  of  surveyors  and  their  assistants , 
must  lead  to  different  results.     Hence  it  is,  that  this  rule  has  been  established. 
But  in  the  case  before  us,  the  natural  objects  called  for,  have  not  been  proved. 
If  the  plaintiff  had  established  his  sugar  and  ash  corner,  in,  or  near,  the  direc- 
tion of  his  first  course,  and  the  hickory  and  beech  comer,  in,  or  near,  the 
course  of  his  second  line,  those  comers  must  have  been  sustained,  although  lliey 
might  have  varied  irom  the  course  and  distance  in  the  patent,  provided  that  va- 
riance were  not  too  great  to  be  ascribed  to  the  causes  just  mentioned.    But  when 
the  comer  claimed  by  a  party,  has  no  similitude  to  the  one  he  has  made,  and 
recorded  as  his  land  mark,  he  cannot  aid  himself  by  resorting  to  this  rule. — 
He  must  be  governed  by  the  converse  of  it,  that  when  there  is  not  an  object 
called)  for,  and  proved,  varying  from  his  course  and  distance,  he  must  make 
his  comer,  where  course  and  distance  lead  him. 

Other  grounds  were  taken  in  the  argument,  but  we  consider  it  unnecessary 
to  pursue  them.  The  plaintiff  has  failed  to  establish  his  second  and  third  cor* 
ners,  and  is  therefore,  confined  to  his  course  and  distance,  which  do  not  interfere 
with  the  land  claimed,  and  possessed  by  the  defendunt. 

Judgment  for  defendant. 


99! 


HARLAN  V.  READ* 

JuDOEsfiURKET  AND  SHERMAN*. 

1827. 

Partial  failure  of  Uio  consideration  of  a  aote  cannot  be  taken  advantage  of  aJt  law. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  for  two  hundred  and 
fifly  dollars,  payable  in  February,  1820.  Plea  non  assumpsit.  The  plaintiff 
gave  the  note  in  evidence,  and  rested  his  cause. 

The  defendant  examined  several  witnesses,  by  whom  it  appeared,  that  he  had 
purchased  a  farm  from  the  plaintiff,  received  a  title  bond,  and  taken  possession; 
and  that  the  note  in  question,  wm  given  for  a  part  of  the  purchase  money.  He 
further  offered  to  prove,  that  before  he  made  his  contract,  he  went  with  the 
plaintiff  to  examine  the  property:  That  he  examjned  it  in  part,  and  as  to  tlr 
residue,  relied  on  the  representations  of  the  plaintiff:  That  the  property  did  no* 
answer  the  description  given  of  it:  That  it  was  of  less  value,  and  that  in  eqiili} 
and  good  conscience,  he  ought  not  to  be  required  to  pay  the  whole  amount  ihz 
note.     This  testimony  was  objected  to. 

By  the  CouBT.* 

To  avoid  the  payment  of  a  note  in  a  suit  a>  law,  on  the  ground  of  fraud,  the 
fraud  muat  extend  to  the  whole  consideratioui  We  have  no  rule  to  ascerta::. 
the  extent  of  the  partial  injury  sustained  by  the  misrepretentation  complamec* 
of.     The  jury  cannot  make  a  new  contract  for  the  parties.     They  caiirr  * 


A 
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r<«rr.'jiish  for  them  a  price,  or  value  different  from  the  one  agreed.     There  is 

t.:>   loubty  but  that  a  vendor  who  sells  by  a  description,  is  bound  to  make  it 

?     ' ,  and  in  this  case,  if  the  vendee  was  deceived  by  a  misrepresentation,  he 

i.i    111  have  refused  to  execute  his  contract.     He  might  have  filed  a  bill  to  avoid 

' .  J  Jt  in  place  of  doing  this,  he  has  affirmed  it.     He  has  taken  possession,  with 

X  (ill  knowledge  of  all  the  facts,  and  has  paid  a  part  of  the  purchase  money- 

Liider  these  circumstances,  whatever  relief  he  may  be  entitled  to  elsewhere,  he 

cannot  avail  himself  of  his  proposed  defence,  in  the  present  action.     We  know 

that  courts  of  common  law,  as  well  as  courts  of  equity,  may  relieve  against 

fraud,  in  any  form  in  which  their  modes  of  proceeding  can  reach  it;  but  it 

•ioes  not  follow,  that  a  pKrty  who  has  acquiesced  in  a  fraud,  and  thereby  ns- 

tamed  a  partial  loss,  may  set  that  up  as  a  defence  to"  an  action,  brought  oa  a 

note,  for  the  consideration  of  a  contract.     Such  a  course,  would  not  only  be 

nconvenient,  but  would  lead  to  uncertain  results.     It  would  burthen  the  jury 

innecessarily.     PlaintiflSs  would  be  perpetually  liable  to  be  taken  by  surprise, 

and  much  of  the  time  of  the  court  would  be  wasted  by  unprofitable  disputation. 

^Lttempts  haveoflen  been  made  to  set  up  this  kind  of  defence,  but  it  has  always 

open  rejected. 


STRUM  V.  CUNNINGHAM. 
Judges  HITCHCOCK  and  BURNET. 

1827. 

An  award  is  bad  unlen  it  show,  that  the  arbitrators  met  at  the  time  and  place  specified  in  the 

submission. 

This  was  an  action  of  slander,  brought  to  issue  in  the  Common  Pleas,  and 
then  submitted  to  arbitration.  Bonds  were  executed  in  conformity  with  the 
statute,  by  which  the  submission  was  to  be  made  a  rule  of  the  court  of  Com- 
mon  Pleas.  The  arbitrators  awarded,  that  the  defendant  should  pay  to  the 
plaintiff,  the  sum  of  six-two  dollars:  that  the  suit  then  pending,  should  be  dis- 
continued,  and  that  the  parties  should  execute  mutual  releases. 

On  motion  before  the  Common  Pleas,  the  submission  was  made  a  rule.  The 
defendant  took  a  bill  of  exceptions,  and  brought  a  writ  of  error,  to  set  aside 
the  rule. 

Several  errors  were  assigned.  But  the  error  chiefly  relied  on,  was,  that  it 
did  not  appear  from  any  of  the  proceedings,  that  the  arbitrators  had  met  at  the 
tiiTic  and  place  required  by  the  submission. 

Bacon,  argued  for  plaintiff.     Chaplain^  for  defendant. 

By  the  Court. 

Tlie  siatute  authorizing  and  regulating  arbitrations,  requires,  that  the  arbi- 
ivHtion  bond,  shall  specify  some  time  and  place,  at  whieh  the  arbitrators  shall 
attend,  to  h^ar  and  determine  the  matters  in  dispute.     The  bonds  executed  in 


ftao  HUBBLB  V.  PERRIN,  £T  AL. 

this  case,  contain  such  a  provision,  but  it  does  not  appear  that  it  was  observed. 
For  any  thing  we  can  discover,  the  arbitrators  might  have  met  at  another  time, 
or  at  a  different  place,  and  the  award  may  have  been  ex  parte*  The  same  mo- 
tive  which  mduced  the  legislature  to  require,  that  a  time  and  place  should  be 
agreed  on,  and  stated  in  the  submission,  requires  also,  that  the  agreement  in 
that  respect,  should  be  strictly  observed.  They  have  not  trusted  to  parol  proof 
of  this  part  of  the  agreement,  but  have  directed  that  it  shall  form  a  part  of  the 
submission,  and  for  the  same  reason,  the  performance  of  it  should  appear  from 
the  award.  Buwhether  parol  proof  be  admissible  or  not,  for  this  purpose  it 
must  appear  from  some  part  of  the  proceedings,  that  the  auditors  did  meet,  at  the 
time  and  place  agreed  on.  As  this  does  not  appear,  the  rule  must  be  set  aside» 
and  the  cause  remanded  for  further  proceedings. 


HUBBLE  V.  PERRIN,  ET  AL. 

JuDOEs  HITCHCOCK  and  BURNET. 

1827. 

Equity  will  sot  lend  its  aid,  to  lubject  the  Mp&rat*  proptrty  of  a  partner,  to  the  payment  of  part* 
nerthip  debts,  while  the  joint  property  of  the  firm  it  unexhausted . 

The  bill  was  filed  under  the  ftOth  section  of  the  act,  directing  the  mode  of 
proceeding  in  chancery. 

The  complainant  alleges,  that  the  defendant,  Perrin,  was  foTmerly  a  partner 
in  trade,  with  one  Gibbs.  That  the  firm  of  Perrin  &  Gibbs,  contracted  sundry 
debts,  which  remained  unpaid  on  the  dissolution  of  their  partnership;  that  they 
are  possessed  of  real  estate  in  the  county  of  Champaign:  that  several  judg. 
ments  were  obtained  against  the  firm,  on  which  executions  were  taken  out  and 
levied  on  the  said  real  estate:  that  one  of  those  judgments  is  in  favor  of  the  com- 
plainant: that  the  property  levied  on,  is  wholly  insufficient  to  satisfy  the  judg- 
ments: that  no  other  property  of  the  said  firm,  or  of  either  of  them,  can  be 
found:  and  that  the  defendant,  Hinkle,  as  clerk  of  the  Supreme  Court,  has  in 
his  hands,  the  sum  of  three  hundred  dollars,  paid  by  virtue  of  a  decree  of  this 
court,  for  the  use  of  the  defendant  Perrin.  The  prayer  of  the  bill,  is,  that  the 
money  so  held,  may  be  applied  in  pajrment  of  the  debt  due  to  the  complainant. 

Perrin,  by  his  answer,  admits  the  partnership,  and  the  judgments;  but  he  setg 
out  and  describes  several  tracts  of  land,  belonging  to  himself  separately,  and  a 
house  and  lot,  belonging  to  the  firm  of  Perrin  &  Gibbs,  which  are  liable  to  be 
taken  by  the  judgment  creditors.  He  admits  the  money  in  the  hands  of  Hinkle, 
to  be  his,  but  insists,  that  it  ought  not  to  be  applied  in  payment  of  partnership 
debts,  while  there  is  partnership  property  undisposed  of. 

Anlhxmy^  argued  for  the  complainant.    Matimy  for  the  defendant. 
By  the  Coumx. 

Tl|e  facts  stated  in  the  answer,  are  substantially  made  out  by  the  exhibits.  I^ 
appears,  that  there  is  real  estate  belonging  to  the  late  firm  of  Perrin  and  GKbbs, 
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which  the  complainant  may  reaort  to,  if  the  property  already  levied  on,  should 
prove  insufficient.  This  being  the  fact,  the  bill  cannot  be  sustained.  The  stat- 
ute authorizes  a  judgment  creditor,  to  resort  to  the  chancery  side  of  the  court, 
to  reach  property,  or  money,  in  the  hands  of  third  persons,  when  the  defendant 
has  not  real  or  personal  property,  sufficient  to  satisfy  the  judgment,  whi6h  can 
be  taken  in  execution,  l/his  provision  was  made,  to  prevent  a  failure  of  jus- 
tice,  and  is  to  be  resorted  tb,  only  in  cases  of  necessity.  That  necessity  ought 
to  be  apparent,  to  give  jurisdiction  to  this  court.  On  the  point,  whether  the 
ftcts,  on  which  the  jurisdiction  of  the  court  depends,  must  be  specially  stated  in' 
the  bill,  or  not,  there  has  been,  and  still  is,  a  diversity  of  opinion  among  the 
members  of  the  court.  But  it  is  presumed,  there  can  be  but  one  opinion,  wheth- 
er the  facts  must  not  be  ftflly  made  out,  at  the  hearing,  in  order  to  sustain  the 
bill.  In  this  respect,  we  think  there  has  been  a  total  failure,  on  the  part  of  the 
c<Mnplainant.  He  admits,  that  he  has  an  execution  levied  on  real  property,  not 
yet  disposed  of,  the  proceeds  of  which  cannot  now  be  known,  and  it  is  in  proof 
that  there  is  other  property  not  levied  on. 

But  there  is  another  objection  to  the  relief  prayed.  Equity  will  not  lend  its 
aid,  to  subject  the  separate  property  of  a  partner,  to  the  payment  of  partnership 
debts,  while  the  joint  property  of  the  firm  is  unexhausted.  That  is  the  proper 
fund  for  the  payment  of  partnership  debts,  and  must  be  resorted  to,  before  the 
separate  funds  of  the  partners  can  be  reached,  through  the  agency  of  this  court. 

Bill  dismissed. 


THE  COMMISSIONERS  OP  CLERMONT^  r.  LYTLE.   . 

JunoBs  BURNBT  ahD  SHERMAN. 
1827. 

Th«  Judgtt  of  the  Common  Pleas,  are  not  disqualified  by  interest  to  try  a  cause,  where  the  com. 
mistioners  of  the  county  are  a  party,  aud  money  the  subject  of  controversy. 

This  case  was  certified  from  the  Ck>mmon  Pleas,  on  the  ground,  that  associate 
the  judges  were  citizens  of  Clermont  county,  and  as  such,  interested  in  the  event 
of  the  suit. 

By  the  Covbt. 

This  case  is  not  within  the  origmal  jurisdiction  of  this  court.  It  has  heen 
sent  here,  on  a  supposition,  that  the  associates  are  interested,  and  that  therefore, 
tiiere  was  not  a  8U.licent  Qumher  of  disinterested  judges  of  that  court,  to  sit  on 
the  trial.  The  only  interest  which  they  have,  is  common  to  every  citizen  of 
the  county,  and  if  it  be  sufficient  to  disqualify  them,  it  would  sustain  a  chal  - 
lenge  to  the  array  and  to  the  competency  of  every  witness  residing  in  the  coun- 
ty.  We  are  of  opinion,  however,  that  the  interest  is  not  sufficient  to  produce 
these  embarrassing  consequences.  The  claim  of  a  few  hundred  dollars,  by  a 
county  containing  twenty  thousand  inhabitants,  cannot  create  an  interest  to  dis- 
qufUify  a  judge,  a  juror,  or  a  witness.  We  find  many  cases,  in  which  citizens 
of  towns,  counties  and  states^  have  been  admitted  as  competent  witnesses,  of 
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behalf  of  such  town,  county,  or  atAte.  In  Ciiiwiiy,  ••  Finkham,  { 
353,)  it  was  ruled,  that  an  inhabitant  of  a  town,  waa  a  ooopeteot  witiia% 
the  town  was  a  party  in  interest,  and  called  him  to  testify  in  its  &TQr«  In 
Bloodgood,  0.  Jamatsouy  (12  Jokm»  285,)  it  was  decided,  that  an  inhahitaftt  of  « 
town,  liable  to  be  taxed  for  the  support  of  the  poor,  is  a  conpetent  wifnei 
the  plaintifl^  in  a  suit,  for  a  penalty,  to  be  applied  to  the  use  of  the  pocv  of 
town*  In  Orange,  v.  Spring JiM,  (1  jSSoKtk  186,)  an  inhabttaat  of  a 
was  a  witness,  in  a  question  of  a  settlement  of  a  pauper.  In  Skemk^v,  Ctr* 
sheUf  (1  Coxy  189,)  it  was  decided,  that  an  inhabitant  of  a  comity,  or  townriapw 
was  a  competent  witness,  in  a  suic,  in  which  auoh  oounty,  9f  township,  ms  k^ 
terested.  In  Connecticut,  v.  Brandish,  (14  Mm$$.  3iW,)  it  was  decided^  tlml  im 
an  action  by  a  state,  in  the  courts  of  another  state,  an  inhabitant  of  a  slate  aii» 
ittg,  is  a  competent  witness^  for  the  plaintiff*  Other  cases  might  be  refaired  tew 
were  it  necessary,  but  we  are  satisfied,  that  the  Gonunon  Pleas  of  Ckinwrt 
county,  is  the  proper  tribunal  to  hear  and  decide  this  cause,  and  thai  this  canit 
has  no  right  to  tak^urisdiction  of  it*    It  must  therefim,  be  renaaded* 


WILSON  V.  DBLARACK,  BT  AL* 

JuDon  BURNET  ahd  SHERMAN. 

1827* 

When  the  admiuiftraton  of  an  inteitate  deny  by  their  answer  Uie  alligaiioiif  in  the  biU,  die  al- 
legations must  be  proved. 

The  bill  states,  that  McManus  executed  a  nx>rtgage  to  the  complainant,  Wil- 
son,  to  secure  the  payment  of  a  sum  of  money,  and  afterwards  sold  the  moitg^kged 
premises  to  the  defendant,  A.  Delaraek,  subject  to  the  mortgage.  That  a  part 
of  the  purchase  money  was  left  in  the  hands  of  A.  Delarack,-to  be  applied  in 
discharge  of  the  mortgage:  That  A.  Delaraek  delivered  goods  to  Wilson  at  dif. 
ferent  times,  to  the  amount  of  one  hundred  and  ninety  .two  dollars:  That  a  set- 
tlement ailerwards  took  place,  at  which  the  amount  was  ascertained:  That  an 
agreement  was  then  made,  that  the  sum  should  be  credited  mi  the  mortgage; 
but  the  mortgage  not  being  present,  that  Wilson  should  give  to  A.  Ddarack, 
his  note  for  the  amount,  which  should  be  afterward  endorsed  on  the  mortgage, 
and  the  note  cancelled:  That  in  pursuance  of  this  agreement,  Wilson  gave  his 
Negotiable  note  to  A.  Delaraek,  who  shortly  alter  assigned  it  to  his  faiJier,  M. 
Delaraek,  without  consideration,  and  to  defraud  the  complainant*  It  is  further 
stated  that  M.  Delaraek  has  obtained  judgment  agi^inst  the  complainant,  for  the 
note.  The  bill  prays  for  a  perpetual  injunction,  and  that  the  amount  due  on 
the  note,  may.  be  applied  as  a  credit  on  the' mortgage.  The  insolvency  of  A. 
Delaraek  is  also  alleged. 

The  answer  of  A.  Delaraek,  admits  his  purchase  from  McManus,  subfect  to 
the  mortgage,  and  also,  the  delivery  of  the  goods,  the  execution  of  the  note  by 
Wilson,  and  the  assignment  of  it  to  M.  Delaraek,  but  denies  the  agneement,  that 
the  amount  should  be  credited  on  the  mortgage,  and  avera  that  the  asaigfmient 
of  it  to  his  father  was  bona  fde,  and  for  a  valuable  consideration* 
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The  adnmuftnton  of  M,  Delarack  answer,  that  they  are  ignorant  of  the 
principal  facts  alleged  in  the  bill.  They  admit  the  assignment  of  the  note  to 
their  intestate;  they  believe  it  was  made  in  good  faith,  and  for  a  valuable  con- 
sideration. They  deny  fraud,  and  claim  the  judgment  to  be  legally  and  equita. 
bly  due* 

Ihmktf  and  CoUety  for  complainant.     Sergeant^  for  defendant. 

The  fraud  charged  in  the  Inll,  is  denied  in  the  answers,  and  is  not  sustained 
by  the  tesUmony.  It  appears  from  the  exhibits  that  the  complainant  has  ob- 
tained a  judgment  on  his  mortgage  for  the  amount  due,  by  virtue  of  which,  the 
mortgaged  premises  have  been  sold,  so  that  A.  Delarack  has  lost  the  property^ 
mad  the  money  he  has  paid  on  it,  and  the  object  of  this  bill  is,  in  effect,  to  re- 
^utra  of  birti  a  further  payment.  To  do  this,  a  very  clear  case  ought  to  be  made 

out. 

'  If  A.  Deiaraok)  either  at  the  delivery  of  the  goods,  or  the  execution  of  the 
aeCet  agreed  that  the  amount  should  be  credited  on  the  mortgage,  and  if  the  note 
was  £pven  on  the  &ith  of  such  an  agreement,  it  was  a  fraud  in  him  afterwards 
to  assign  it,  and  ao  £ur  as  his  interest  is  concerned,  the  agreement  ought  to  be 
eoraroed* 

On  thesuppontion  that  the  facts  in  the  bill  are  true,  the  delivery  of  the  goods 
eiealed  no  debt  on  the  part  of  Wilson,  and  the  note  being  given  for  a  special 
porpose,  could  not  be  assigned,  without  a  breach  of  faith  on  the  part  of  the 
payee;  but  the  difficulty  is,  that  the  complainant  does  not  sustain  his  case.  The 
answers  deny  the  equity  of  the  bill.  The  testimony  in  support  of  the  bill, 
amounila  to  nothing  more  than  strong  presumption,  which  is  rebutted  by  pre- 
sattptiQD,  on  the  other  side,  equally  strong. 

If  the  goods  were  delivered  as  a  payment  on  the  mortgage,  a  receipt  would 
have  answered  the  purpose  much  better  than  a  note;  or  if  a  note  was  preferred, 
why  was  it  made  negotiable,  and  why  did  the  complainant  take  a  judgment  for 
the  full  amount  of  the  mortgage,  without  giving  credit  for  the  goods. 

If  these  matters  can  be  satisfactorily  accounted  for,  still,  as  the  bill  is  denied,* 
Ae  eonpbdnant  was  bound  to  sustaai  it  by  testimony  sufficient  to  over  balance 
the  anawer*     This  he  has  not  done.    .The  testimony  as  to  the  agreement,  is 
vegue  and  naeeitaia,  and  leaves  it  about  as  probable  that  it  was  not  made,  as 
thatitwaiii 

TMs  being  our  view  of  the  oaee,  it  is  not  necessary  to  examine  it  in  reference 
In  the  rights  of  M.  Delarack  the  assignee. 

Bin 


/i..-- 
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WAGGONER  V.   SPECK,  ET  AL. 

JcDGEs  HITCHCOCK  and  BURNET. 

1827. 

Lands  occupied  by  the  perroinian  of  the  owner  under  a  parol  agEMiaent  that  the  occupatioa  aba.!] 
continue  during  the  life  of  the  occupant,  cannot  be  subjected  in  equity  to  the  debts  of  the  occupant. 

The  bill  charges,  that  Waggoner  has  recovered  a  judgment  against  Speck, 
in  the  Common  Pleas  of  Montgomery  county :  that  he  holds  another  judgment 
against  Speck  by  assignment :  that  no  property  can  be  found,  on  which  the 
executions  on  those  judgments  can  be  levied  :  that  Speck  purchased  a  lot  finom 
Cooper  in  his  life,  which  he  improved,  and  now  lives  on;  and  that  he  refuses  to 
take  a  deed  for  the  said  lot,  with  a  view  of  keeping  it  out  of  the  reach -of  his 
creditors.  The  bill  prays  that  the  lot  may  be  sold,  and  that  the  heirs  of  Cooper 
may  be  required  to  make  a  title  to  the  purchaser.  The  defendant.  Speck,  de- 
nies that  he  purchased  or  paid  for  the  lot,  or  that  he  has  any  title  to  it,  legal  or 
equitable.  He  admits  that  he  is  in  possession  of  the  lot;  alleges  that  he  took 
possession  by  the  permission  of  Cooper,  who  promised  that  he  would  permit  bim 
to  occupy  it  during  his  life;  and  that  Cooper  had  said,  at  different  times,  that  he 
intended  to  give  the  lot  to  the  daughter  of  the  defendant. 

The  heirs  of  Cooper  have  answered,  that  being  infants  of  tender  years,  they 
have  but  little  knowledge  of  the  matters  in  the  bill :  that  they  have  understood 
and  believe,  that  the  defendant.  Speck,  never  purchased  the  lot :  that  be  occu. 
pied  it  by  the  indulgence  of  their  father,  but  that  he  has  no  right  to  it,  legal  or 
equitable. 

Sioddarty  for  the  complainant.     Bacon,  SmUh^  and  Lowe^  for  the  defendants. 
By  the  Cothit. 

It  appears  from  the  testimony,  that  the  defendant,  Speck,  has  occupied  the 
lot  in  question  several  years,  and  that  he  has  improved  it;  but  there  is  no  evi- 
dence of  any  contract  between  him  and  Cooper  for  a  purchase,  nor  does  it  ap« 
pear,  that  any  payment  has  been  made,  either  on  account  of  a  purchase,  or  of 
a  lease.  Several  of  the  witnesses  state,  they  have  heard  Cooper  say,  he  would 
let  Speck  live  on  the  lot  during  his  life,  and  that  he  intended  to  give  it  to  his 
daughter,  Nancy,  and  it  is  evident  that  Speck  relied  on  such  a  promise,  when 
he  took  possession,  and  made  his  improvements;  but  these  facts  and  circum- 
stances make  out  a  different  case  from  that  which  is  stated.  The  discrepancy 
is  so  great  as  to  render  it  impossible  to  give  relief  in  any  form,  under  the  present 
bill. 

^  The  objection  relied  on  in  the  argument,  that  the  contract,  if  any  existed, 
was  not  in  writing,  would  not  of  itself,  necessarily,  bar  the  complainant  from 
the  relief  which  he  seeks.  It  has  become  the  settled  construction  of  our  statute 
for  the  prevention  of  frauds  and  perjuries,  that  the  delivery  of  possesntxi  is  such 
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a  species  of  part  performance  as  may  take  a  case  out  the  statute,  when  the 
efiect  of  it,  is  not  controled  by  other  facts  connected  with  the  case. 
Bill  dismissed. 


MOORE  V.  BEASLEY. 


In  an  action  for  use  and  occupation,  the  tenant  having  enjayed  the  premisei  cannot  question  the 
title  of  the  landlord. 

Nil  habuit,  cannot  be  plead  where  the  landlord  has  been  in  possession. 
A  parol  lease  aud  possession  delivered,  is  not  within  the  statute  of  frauds. 

This  was  a  writ  of  error,  to  reverse  a  judgment  rendered  in  the  Common 
Pleas.  It  appeared  from  the  record,  that  the  plaintiff  below,  brought  an  action 
of  assiunpsit,  for  use  and  occupation.  The  defendant  pleaded  the  general  issue, 
with  notice,  that  he  would  ofier  evidence  to  prove  that  the  premises  for  which 
the  rent  was  claimed,  were  not  the  property  of  the  plaintiff.  At  the  trial,  the 
plaintiff  proved,  that  he  leased  the  property  to  the  defendant  for  one  year,  for 
twenty  dollars ;  that  at  the  time  of  the  agreement,  there  was  a  conversation  on 
the  subject  of  continuing  the  lease  for  a  longer  term :  that  the  defendant  took 
possession  in  1820,  under  the  above  renting,  and  has  contmued  to  occupy  tho 
premises  ever  since :  and  that  the  plaintiff  had  been  in  the  habit  of  leasing  the 
same  premises  to  different  persons,  for  fifteen,  or  twenty  years. 

The  defendant,  under  his  plea  and  notice,  offered  in  evidence,  a  grant  of  the 
premises  to  C.  Wallace,  made  in  1824,  and  a  sale  from  Wallace  to  himself. 
This  testimony  was  objected  to,  and  overruled. 

The  defendant  then  moved  for  a  non  suit,  on  the  ground,  that  the  contract  was 
void,  under  the  statute  against  frands  and  perjuries,  which  was  overruled. 

He  then  moved  the  court,  to  instruct  the  jury,  that  the  case  was  within  that 
statute,  which  was  also  refused,  and  bills  of  exception  were  taken.  A  verdict 
and  judgment  were  rendered  for  the  plaintiff,  and  a  writ  of  error  taken  to  reverse 
it,  on  the  matters  stated  in  the  bills. 

Brushy  for  the  plaintiff  in  error.    Hawes^  for  the  defendant  in  error. 

By  the  Coubt. 

The  circumstances  under  which  Moore  entered  and  occupied,  made  him  a 
a  tenant  from  year  to  year,  at  the  rent  agreed  upon  for  the  first  year,  and  he 
'ts  liable  to  Beasley  for  rent,  at  that  rate,  in  an  action  fcnruseand  occupation 
Qnless  he  can  avail  himself  of  one  of  the  grounds,  set  up  by  way  of  defence, 
in  the  court  below,  the  rejection  of  which,  is  now  assigned  for  error. 

The  first  ground,  is,  that  the  defendant  below,  was  net  permitted  t#  prove  a 
title  in  himself,  acquired,  afler  he  had  occupied  the  premises  several  years,  in 
the  character  of  tenant  to  the  plaintiff.  From  the  earnest  manner  in  whioA 
this  point  was  argued,  we  have  been  induced  to  give  it  a  serious  conaidera^on, 
and  although  it  has  been  our  uniform  course,  to  reject  evidence  of  tiris  charac- 
ter, under  a  conviction,  that  the  principle  was  well  settled«thatatenant  who  has  en- 
joyed the  premises  to  the  end  of  his  term,  without  interruption,  cannot  be  i^* 
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mitted  to  question  the  title  of  his  landlord,  we  have  carefully  exannned  the  au. 
thorities  cited,  and  the  course  of  reasoning  by  which  the  counsel  endeavored  to 
ap|«ly  them.  The  doctrine  in  1  Pow,  152,  is,  that  if  one  make  a  lease  to  an- 
otiicr,  aiii  the  lessor  has  then  no  interest  in  the  land  leased,  it  is  a  good  plea, 
for  the  lessee  to  suy,  that  the  lessor  had  nothing  in  the  lands,  at  the  time  of  the 
lease.  The  doctrine  is  taken  from  Coke  LiU  47,  {h.)  where  the  commentator 
gives  the  reason  of  the  text,  which  is  this:  "  that  in  every  contract,  there  must 
be  quid  pro  qiiOy  for  contractus  est  quasi  actus  contra  actum,  and  therefore,  if  the 
lessor  hath  nothing  in  the  land,  the  lessee  hath  not  quid  pro  quo,  nor  any  thing, 
for  which  he  should  pay  any  rent,  and  in  that  case,  he  may  plead,  that  the  les- 
sor non  dimisity  and  give  in  evidence  the  other  matter.  This  commentary 
seems  too  plain  to  require  illustration.  It  cannot  be  afiiritted  that  a  person  has 
nothing  in  land,  which  he  has  had  in  possession  fifteen  or  twenty  years;  nor  can 
it  be  said  of  a  lessee,  that  he  hath  not  quid  pro  quo,  or  any  thing  for  which  he 
should  pay  rent,  after  he  has  received  possession  from  his  lessor,  and  enjoyed 
without  interruption,  during  his  terra.  The  plaintiff's  counsel,  seems  to  con- 
sider a  person  as  having  nothing  in  land,  unless  he  has  a  perfect  legal  estate, 
but  such,  we  apprehend  is  not  the  meaning  of  the  law,  a  mere  possessory  title 
is  sufHcient.  The  tenant  who  has  enjoyed  his  term  unmterrupted,  has  received 
the  full  consideration  of  his  promise,  and  cannot  afterwards  plead  non  dmisU^ 
or  nil  hahuit.  In  Cheitle  v.  Pound,  (1  Z#.  Ray,  746,)  which  was  debt  for  rent, 
it  was  ruled  that  if  the  plaintiff  had  been  in  possession,  though  but  tenant  at 
will,  the  defendant  could  not  give  nil  hahuit  in  evidence,  without  having  been 
evicted.  An  eviction  in  this  case,  is  not  pretended.  The  tenant  occupied 
without-  molestation  of  any  kind,  to  the  end  of  his  term. 

In  Watson  v.  Alexander,  (1  Wash,  351,)  the  court  say:  the  declaration 
charges  enjoyment  of  the  property,  by  the  appellants  during  the  term  for  winch 
the  rent  is  claimed,  which  is  sufficient  to  maintain  the  action.  On  the  whoJe, 
we  are  compelled  to  say,  that  our  opinion  remains  unchanged;  we  still  think, 
that  a  tenant  cannot  be  allowed  to  question  the  title  of  his  landlord,  from  whom 
he  has  received  possession,  after  he  has  enjoyed  his  term  without  interruption. 

The  second  error  relied  on,  depends  on  the  construction  of  the  statute,  for 
the  prevention  of  frauds  and  perjuries.  This  court  has  decided,  as  often  as  the 
question  has  been  made,  that  part  performance  may  take  a  case  out  of  that 
statute,  and  that  delivery  of  possession,  on  a  parol  lease,  is  sufficient  for  that 
purpose. 

There  was,  in  this  case,  not  only  a  delivery  of  possession  to  Moore,  but  an 
enjoyment  by  him,  of  every  thing  for  which  he  contracted.  On  the  part  of 
Beasley,  the  contract  was  fully  performed:  it  does  not,  therefore,  come  within 
\  the  design  of  the  act. 

The  case  of  Wilherw  Paine,  (1  Ohio  Rep,  262,)  he  may  be  considered  as 

^    settling  this  point. 
^Judgment  affirmed. 


'^^ 
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MASTERSON  v.  BEASLEY,  ET  AL. 

Judges  BURNET  and  SHERMAN. 

1828. 

*nie  authority  of  a  person  claiming  to  act  as  agent,  for  applicants  to  redeem  land  sold  for  taxea, 
is  not  a  matter  to  be  questioned  by  the  purehaaer,  on  certiorauri  after  the  recognition  of  such  power  by 
the  common  pleas. 

The  validity  of  the  title  of  the  applicant  cannot  be  called  in  question  on  an  application  to  ret 
deem. 

The  applicant  muet  shew  that  he,  or  those  for  whom  he  professes  to  act,  are  in  some  way  con- 
nected with  the  title,  as  by  deed,  descent,  contract,  of  possession  under  claim  of  title,  cither  of 
which  wiU  be  sufficient.  So  also  an  equitable  title  or  naked  possession. 

This  case  was  brought  before  the  court  at  the  last  term,  by  appeal.  The 
appeal  was  dismissed  on  the  ground  that  the  statute,  under  which  the  order  w^ 
made,  did  not  authorize  such  a  proceeding,  and  that  the  right  of  appeal  given  by 
the  practice  act,  was  confined  to  adversary  proceedings,  conducted  according 
to  the  course  of  the  common  law  and  did  not  extend  to  summary  proceedings 
authorized  by  particular  statutes. 

The  case  has  since  been  brought  up  by  certiorari. 

It  appears  from  the  record,  that  in  November,  1826,  an  application  was 
made  by  N.  Beasley,  as  agent  of  the  minor  heirs  of  N.  Massie,  to  redeem  a 
tract  of  land  sold  for  taxes.  To  support  the  application,  Beasley  produced 
the  certificate  of  the  Auditor  of  State,  showing,  that  100  acres  of  land 
charged  with  taxes  in  the  name  of  John  Jonett,  had  been  sold  to  the  plaintiff, 
(Masterson,)  on  29th  December,  1823,  for  the  sum  of  85 — being  the  amount 
of  taxes,  penalty  and  interest,  due  thereon,  for  the  years  1821,  1822  and  1823. 
He  also  produced  the  Auditor's  receipt  showing  that  the  money  had  been  de- 
posited on  the  20th  December,  1825,  for  the  redemption  of  said  land  as  the  statute 
directed.  It  was  also  proved  that  the  applicants  had  given  the  notice  required  by 
law.  Whereupon  it  was  adjudged  by  the  Court,  that  the  applicants  were  entitled 
to  redeem. 

The  transcript  contained  a  bill  of  exceptions,  taken  by  Masterson,  setting  out 
the  notice,  the  publication,  the  certificate,. and  receipt  of  the  Auditor — the  pat- 
ent to  the  heirs  of  Massie,  and  the  deposition  of  Wm.  Creighton,  Jun.  Esq. 
stating  the  heirship  and  ages  of  the  applicants.  It  also  sets  out  a  deed  offered 
in  evidence  by ,  Masterson,  executed  by  the  Marshal  of  the  District  of  Ohio,  con- 
veying the  land  in  question  to  one  Charles  Johnson,  by  virtue  of  a  judgment 
and  execution,  in  the  circuit  court  of  the  United  States,  against  the  applicants, 
as  heirs  at  law  of  N.  Massie,  deceased.  On  this  testimony  Masterson  objected 
to  the  application,  on  the  ground  that  the  evidence  was  not  sufficient  to  sustain 
it.     The  objection  was  overruled  and  an  order  of  redemption  was  made. 

The  reasons  assigned  for  reversing  the  order  were: 

-FVr*<:  There  is  no  proof  of  the  right  or  title  of  the  said  Beasley,  as  agent  of 
the  said  heirs,  to  the  said  land,  or  to  redeem  the  same. 
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Second:  There  ia  not  any  proof  in  said  record  or  proceedings,  of  the  agency 
of  the  said  Beasly,  to  apply  for  said  redemption  as  such  agent,  according  to 
the  act  of  assembly* 

Third:  The  said  Masterson  gave  evidence,  that  the  title  was  not  in  the  said 
heirs  of  said  Massie,  or  sadd  agent,  and  that  therefore,  they  had  no  right  of  re- 
demption. 

Brush  for  the  plaintiff,  in  arguing  the  case,  relied  on  two  grounds. 

First:  That  Beasley  did  not  show  such  an  agency  as  entitled  him  to  make  the 
application  in  the  name  of  the  heirs. 

Second:  That  the  legal  title  was  in  Johnson,  and  not  in  Massie's  heirs;  and» 
therefore,  that  no  application  to  redeem  could  be  sustained  in  their  names,  or  for 
their  benefit. 

By  the  Coust. 

The  law  for  the  redemption  of  land  sold  for  taxes  isequitable  tn  its  provissooB, 
and  ought  to  receive  a  liberal  interpretation.  It  provides  for  the  security  of  the 
j^urchaser,  and  protects  his  right  in  any  event.  If  the  land  be  redeemed,  the 
purchaser's  money  and  interest  must  be  refunded  in  all  cases,  and  if  the  appli. 
cant  has  not  been  under  any  legal  disability,  he  must  pay  fifty  per  cent,  in  addi- 
tion,  and  must  also  pay  for  any  improvements  which  may  have  been  made  by 
the  purchaser.     Such  being  the  conditions  of  a  redemption,  the  purchaser  can* 

» 

not  oomplain,  nor  can  he  expect  a  rigid  construction  of  the  statute  against  tha 
applicant. 

An  examination  of  the  record,  certified  from  the  Ckmunon  Pleas,  shows  that 
the  proceedings,  on  the  part  of  the  applicants,  have  been  techmcally  correct* 

The  question  whether  Beasley,  was  legally  authorized  to  represent  the  nu- 
nor  heirs  of  Massie,  does  not  in  any  degree  affect  the  merits  of  the  case,  nor 
-  does  it  concern  the  rights  of  the  purchaser.  The  court  below  were  satisfied 
with  the  evidence  of  his  authority.  The  guardians  of  the  minors  have  not 
questioned  it,  nor  can  the  purchaser  be  permitted  to  do  so.  As  the  redempticm 
is  made  in  the  name,  and  for  the  benefit  of  the  heirs,  there  is  no  groand  for  ap. 
prehending  the  improper  intermeddling  of  a  stranger.  It  ia  a  matter  of  but  Mt- 
tle  moment,  in  what  way  the  agent  derives  his  power.  He  acts,  as  an  attorney 
in  fact,  and  if  his  authority  is  not  disputed  by  his  principal,  no  other  person  has 
a  right  to  complain,  because  none  other  have  been  injured.  The  purchaser  of 
the  tax  title,  must  receive  every  thing  to  which  the  law  entitles  him,  befbre  the 
order  for  a  redemption  can  be  operative. 

The  second  error  assigned,  is  not  exactly  true  in  point  of  fact.  The  sale  by 
the  Marshal,  does  not  necessarily  show  that  the  heirs  of  Massie  have  been  di- 
vested  of  their  legal  title.  The  validity  of  that  sale  depends  on  the  legality  of 
the  judgment  and  subsequent  proceedings,  which  the  heirs  are  at  liberty  to  con. 
test,  and  having  this  privilege,  they  must  be  permitted  to  protect  themselves  and 
their  possessions  against  others.  If  this  objection,  to  the  right  of  redemption 
by  the  heirs,  should  prevail,  their  right  to  contest  the  title  claimed  under  the 
Marshal,  would  be  of  but  little  use,  for,  whatever  might  be  the  result  of  sud^ 
1^  contest,  their  title  would  be  lost  by  the  collector's  sale. 
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But  the  statute  does  not  require  the  person,  who  applies  to  redeem,  to  show  a 
legal  title  in  himself.     The  only  provision  on  that  subject  is,  that  if,  on  exami. 
nation,  it  shall  appear  to  the  Court,  that  the  claimant  has  a  legal  right  to  redeem 
such  land,  or  any  part  thereof^  the  Court  shall  adjudge  the  same  to  him,  &c. 
It  is  no  part  of  the  duty  of  the  Court  to  decide  questioas  of  title  on  applications 
like  this.     They  are  to  enquire  whether  the  party  has  a  right  to  redeem,  and  not 
whether  he  has  a  perfect  title  to  the  land.     In  the  Virginia  Military  District, 
where  the  land  in  question  is  situate,  it  may  happen  that  one  person  claims  un- 
dera  junior  entry  not  carried  into  grant,  while  another  has  the  possession,  and  a 
patent  on  an  elder  entry,  each  party  believing  himself  to  have  the  better  title. 
In  such  a  case,  it  would  be  difficult  to  decide  who  had  the  right  to  redeem,  if  the 
construction  of  the  plaintiff  be  correct.     In  a  court  of  law  the  Patent  must  pre- 
vail.    In  a  Court  of  equity,  the  person  holding  the  junior  entry  might  prevail. 

This  and  similar  cases  will  show  the  embarrassment  to  which  the  Court  of 
Common  Pleas,  may  be  exposed,  if  they  are  to  decide  questions  of  title  on  ap- 
plications of  this  kind. 

A  stranger  having  no  interest  in  the  land,  will  not  incur  the  trouble  and  ex- 
pense of  redeeming  it  in  his  own  name,  nor  his  own  right;  but  if  such  an  at- 
tempt should  be  made,  it  could  not  succeed,  because  it  is  confessedly  the  duty  of 
the  Court,  to  require  satisfactory  evidence  of  a  right  to  redeem. 

The  applicant  must  show  that  he,  or  those  for  whom  he  professes  to  act,  are 
in  some  way  connected  with  the  title  lo  the  premises,  as  by  deed,  descent,  con- 
tract, or  possession  under  claim  of  title,  either  of  which  will  be  sufficient. 

An  equitable  title,  or  a  naked  possession,  may  give  a  legal  right  of  redemp- 
tion under  the  statute,  which  was  not  intended  to  require  investigations  of  title, 
further  than  may  be  necessary  to  prevent  impertinent  applications. 

This  being  our  view  of  the  subject,  it  follows  that  the  proceedings,  and  the 
order  of  the  Court  below,  must  be  affirmed. 


DECISIONS  IN  BANK. 

1828. 

WEYER  V.  ZANE. 

Ajudgmentofa  court  of  competent  jurisdiction,  tbough  rendered  in  a  form  of  proceeding  unknown 
to  our  practice,  and  apparently  without  service  of  process,  cannot  be  treated  as  a  nullity  while  unre- 
rened. 

This  was  a  scire  facias^  to  revive  and  have  execution  of  a  judgment  recovered 
by  the  plaintiff,  against  the  defendant,  in  the  Court  of  Common  Pleas  of  Belmont 

_  •  ^  

county,  at  December  term,  1813.  The  scire  facias  recited,  that  at  the  Decem- 
ber term,  1813,  a  judgment  was  recovered  against  Anthony  Weyer,  then  Sher- 
iff of  Belmont  county,  upon  a  motion  to  amerce,  at  the  suit  of  Sterling  Johnson 
for  not  collecting  and  paying  the  amount  of  an  execution  put  into  his  hands,  at 
the  suit  of  Johnson,  v.  Zane.  The  scire  facias  then  proceeded  to  recite,  that  at 
the  same  term,  the  said  Sheriff  ^'obtained  a  judgment  against  Samuel  Zane  and 
Elisha  Woods,  the  substance  of  which  is  as  follows,  to  wit:  Upon  a  forthcoming 
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bond,  for  the  delivery  of  property  to  satisfy  an  executioa  against  Samuel  Zi 
in  favor  of  Sterling  Johnson,  for  the  sum  of  two  hundred  and  fifty-four  doUais 
seventy  .nine  cents,  with  interest  from  the  19th  day  of  August,  1813.  And 
on  motion  of  the  plaintiff  by  his  attorney,  and  it  appearing  to  the  court,  that  the 
plaintiff  had  this  day  been  amerced  in  consequence  of  the  defendants  failing  to 
deliver  the  property  they  had  bound  themselves  to  do,  to  sadsfy  the  execution 
aforesaid:  whereupon  it  is  ordered  and  adjudged  by  the  Court,  that  theplaintifi* 
recover  of  the  deiotiviants  the  sum  oi  five  hundred  and  ten  dollars,  in  damages, 
and  his  costs  ab«ut  his  suit  expended,  which  judgment  is  this  day  rendered  for 
the  plaiDtiif's  security,  in  consequence  of  being  amerced,  and  is  to  be  satisfied 
by  the  payment  of  the  sum  the  plaintiff  is  amerced  in."  The  scire  fadas  pro- 
ceeded  to  suggest,  that  Woods  was  deceased,  and  that  the  amount  of  the  judgment 
on  amercement  v.  Weyer,  remained  unpaid,  and  prayed  that  Zane  might  be 
summonedy^toshow  cause  why  the  judgment  should  not  be  reyived  and  execution 
had  against  him* 

The  defendant  demurred  generally  to  the  scire  facias^  and  pleaded  other 
.  pleas.    In  the  Court  of  Common  Pleas,  judgment  was  given  for  the  defendant. 
The  plaintiff  appealed  to  the  Supreme  Court,  and  the  case  was  adjourned  here, 
upon  the  question  on  the  demurrer  alone. 

By  the  Covst. 

The  demurier  assumes,  that  the  judgment  set  forth  in  the  scire  facias^  is  so 
utterly  irregular,  as  to  be  absolutely  void  and  of  no  effect.     We  cannot  adopt 
this  opinion.     The  court  that  rendered  it,  was  a  court  of  competent  jurisdiction 
over  both  parties  and  subject.     However  summary  their  proceedings,  or  how- 
ever irregular,  the  solemn  judgment  of  a  competent  and  authorized  tribunal 
cannot  be  treated  as  a  nullity.     There  is  an  explicit  and  formal  judgment,  and, 
although  the  proceedings  upon  which  it  is  predicated,  may  be  unknown  to  our 
jurisprudence,  still,  as  in  all  other  judgments,  they  are  not  open  for  enquiry, 
except  in  a  regular  mode  of  reinvestigation  on  writ  of  error  or  certiorari.    It 
is  seldom  that  the  error  complained  of,  is,  in  the  manner  of  rendering  the  judg- 
ment itself.     Generally,  it  is  founded  on  some  of  the  iiitermediate  matters,  for 
mistake  in  which  it  is  supposed  that  the  judgment  stands  upon  an  incorrect 
conclusion,  with  respect  to  facts  or  principles.     There  is  no  substantial  dis- 
tiction  between  this  and  other  cases,  that  we  can  perceive.     The  demurrer  must 
be  overruled  and  the  cause  remanded  for  hearing  on  the  pleas. 


SPURK  V.  VANGUNDY. 


If  the  defendant  in  error  die  after  assignment  of  errors  and  joinder  it  is  not  necessary  to  make 
his  representatives  piurtjes  but  the  court  will  proceed  to  judgment. 

This  was  a  writ  of  error,  adjourned  here  for  decision  from  Pickaway  county. 
The  declaration  was  in  covenant,  upon  a  covenant  of  seizin,  in  a  deed  for  the 
conveyance  of  land,  and  contained  no  averment  of  an  eviction.  The  cause 
was  tried  in  the  court  of  Common  Pleas,  October  term,  1826,  and  a  verdict 
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and  judgment  given  for  the  plaintiff,  to  reverse  which,  this  writ  of  error  was 
brought. 

AAer  the  assignment  of  errors,  and  the   joinder  in  error,  the  defendant  in 

error  died. 

Ewing,  for  plaintiff  in  error. 

The  court  proceeded  to  judgment,*  and  upon  the  authority  of  the  case  of 
Backus^  admWs.  v.  McCoy,  antCy  211,  reversed  the  judgment. 


GIST  V.  LYBRAND. 

When  the  maker  of  a  note  removes  from  the  state  ^  here  he  resided  ai  the  time  of  making  it,  ihtf 
holder  is  not  bound  to  make  a  demand  of  the  maker  to  charge  the  endorser . 

Where  the  endorser  resided  nine  miles  from  the  city  and  spent  part  of  his  time  in  the  city,  receive 
ing  letters  and  messages  at  a  particular  place,  in  the  rout  of  a  letter  carrier,  and  proof  given  that 
notice  of  ncn*- payment  was  put  into  the  post  office  of  the  city  directed  to  the  endorser;  after  a  ver- 
dict for  the  plaintiff  a  new  trial  was  rcfu*ed,  though  no  procf  wasgiven  to  the  jury  that  the  city  post 
office  was  the  neavest  to  the  residence  of  the  defendant. 

This  cause  was  adjourned  from  the  county  of  Knox,  and  came  up  for  decis- 
ion on  a  motion,  for  a  new  trial,  made  on  hehalf  of  the  defendant. 

It  was  an  action  upon  the  case  against  the  defendant,  as  the  endorser  of  a 
promissory  note,  made  to  Lyhrand  by  Richard  Ware,  dated  Philadelphia, 'Au- 
gust  4,  1818,  payable  twelve  months  afler  date,  and  endorsed  by  the  de^dant 
to  the  plaintiff,  before  it  became  due. 

One  count  averred,  that  when  the  note  became  payable,  diligent  search  was 
made,  for  Ware  to  demand  payment  of  him,  but  he  could  not  be  found,  and 
thereupon  the  said  note  was  protested  for  non  payment,  and  notice  thereof  to 
defendant.  Another  count  stated,  that  after  the  endorsement,  and  before  the' 
note  became  payable,  Ware  secrectly  absconded  from  Philadelphia,  and  fled  ta 
parts  unknown;  and  when  the  note  became  due,  diligent  enquiry  was  made  for 
Ware  to  demand  payment  of  him,  but  he  could  not  be  found,  of  which  the  de- 
fendant had  notice. 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial,  th^efendant's  counsel  objected  to  the  admissibility  of  the 
evidence  offered  by  the  plaintiff,  to  excuse  the  want  of  a  personal  demand  upon 
Ware,  the  drawer,  and  also,  to  the  evidence  offered  by  the  plaintiff,  to  prove 
notice  of  non-payment  to  the  defendant,  the  endorser.  Both  these  objections 
were  overruled  by  the  court,  and  it  was  for  the  alleged  mistake  of  the  court  in 
these  particulars,  that  a  new  trial  was  claimed. 

First:  As  to  the  demand,  the  evidence  offered  by  the  plaintiff  was  the  fol. 
lowing: 

First:  John  Warnock  deposed,  that  he  was  well  acquainted  with  Ware; 
prior  to  August,  1819,  deponent  was  deputized  to  serve  a  warrant  on  Ware,  for 
a  debt  of  ninety -six  dollars  seventy -eight  cents:  went  to  Ware's  house  in 
Philadelphia:  Ware  was  not  lobe  seen:  deponent  called  to  him,  and  Ware 
replied  that  he  was  not  to  be  seen  by  any  person  on  business.     iShortly  after. 
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this  deponent  heard  it  publicly  said,  that  Ware,  had  absccmded,  and  had  deser- 
ted his  place  of  residence  to  avoid  his  creditors,  and  had  gone  to  the  college,  in 
Virginia.  Deponent  aAerwards  saw  Ware  casually,  in  Philadelphia,  and  made 
demand  of  payment  of  said  debt,  for  which  he  had  the  warrant:  Ware  stated 
he  was  unable  to  pay,  and  before  deponent  could  get  out  process,  Ware  sud- 
denly  lefl  the  city:  has  recently  understood  he  (Ware)  was  in  New- York. 

Second:  William  Bozarth  was  acquainted  with  Ware,  who  was  a  house 
carpenter,  and  kept  an  iron-mongery  store,  in  Market  street,  above  Ninth 
Philadelphia.  Some  time  in  the  year  1818,  called  at  this  store  and  enquired 
for  Ware,  and  the  person  in  the  store  informed  him  that  Ware  had  gone  away, 
he  djd  not  know  where,  but  believed  to  the  south;  shortly  after  heard,  as  a 
matter  of  common  report,  that  Ware  had  absconded,  and  different  statements 
were  made  as  to  the  place  he  had  gone  to.  Some  time  in  1819  or  1820,  depo- 
ncnt  met  Ware  in  the  street.  Ware  could  have  been  then  but  a  short  time  in  the 
city:  has  not  since  seen  him  in  the  city;  has  heard  that  he  passed  through  the 
city  within  two  years,  on  his  way  to  New- York:  thinks  it  was  during  the  year 
1818,  that  Ware  lef\  the  city. 

Third :  Peter  L.  Berry  was  well  acquainted  with  Ware,  and  being  his 
bail,  was  very  desirous  of  finding  him  before  he  Ie(\  the  city,  but  was  unable  to 
do  so.  Ware  lcf\  the  city  clandestinely,  and  deponent  considered  him  as  having 
absconded :  does  not  exactly  recollect  the  time  Ware  went  away :  thinks  it  was 
about  ten  years  ago,  (July,  1627.)  Deponent  always  believed  he  left  Philadel- 
phia, and  went  away  to  avoid  his  creditors. 

Fourth:  Jacob  Rheim  was  acquainted  with  Ware  whilst  he  resided  in  Phila- 
deiphia.  On  the  5th-  of  January,  1819,  Ware  was  still  residing  in  the  city, 
and  left  it  in  the  spring  or  summer  following,  to  go  to  Virginia.  He  has  beea 
absent  from  the  city  ever  since,  except  that  he  was  once  seen  by  the  deponent, 
a  year  or  two  afterwards,  in  the  city.  [A  written  notice  is  exhibited  in  the  de< 
position  of  this  witness,  which  he  states  to  be  in  Ware's  hand-writing,  and 
signed  by  Ware.  It  is  dated  24th  April,  1819,  at  Chester,  in  Delaware  county, 
and  is  a  notice  by  Ware  to  his  creditors,  that  he  has  applied  to  the  Common 
Pleas  for  Delaware  county,  for  the  benefit  of  the  insolvent  law,  and  that  Hon* 
day,  the  10th  May,  1819,  was  the  day  appointed  for  the  hearing  of  the  petition.] 
Deponent  was  informed  by  Ware,  that  it  was  his  intention  to  go  to  Virginia,  to 
assist  in  building  Jefierson  college,  and  that  the  job  would  detain  him  several 
years. 

Fifth :  John  C.  Evans.  Ware  left  Philadelphia  some  time  after  the  begin* 
ning  of  May,  and  before  the  month  of  August,  181 9* 

Second :  As  to  notice  to  Ly brand,  the  endorser,  of  non  payment,  the  evi- 
dence is : 

First :  Joseph  S.  Randall,  in  August,  1819,  was  a  clerk  to  Peter  Lohra, 
notary  public,  in  Philadelphia.  On  the  7th  August,  1819,  (as  deponent  knows 
by  a  memorandum  made  by  him  at  the  time)  by  the  direction  of  Mr.  Lohra,  ba 
put  into  the  post-office  of  Philadelphia,  separate  notices  for  Richard  Ware  and 
George  C.  Ly  brand,  of  protest  of  the  note  mentioned  in  the  declaration.  (The 
note  and  protest  are  identified  by  witness,  and  exhibited  in  his  depositicm.) 

Second:  John  C.  Evans.  Lybrand  left  Philadelphia  in  the  year  of  1818  or 
beginning  of  1819,  deponent  thinks  the  latter,  and  has  continued  to  reside  at  a 


•  HAMMON0»  807.  OW 

diftanee  from  Philadelphia  since.    When  in  Philadelphia,  he  Uredy  aa  deponent 
believes,  with  his  mother,  in  Eighth  street. 

Third:  Gborob  Masters.  Prior  to  August,  or  September^  1818»  Lybrand 
resided  in  Market  above  Ninth  street,  Philadelphia,  where  he  kept  a  hard-ware 
store.  On  the  7th  of  May,  818,  deponent  w^it  to  live  on  a  place  belonging  to 
said  Lybrand,  in  Roxboro  township,  about  nine  miles  from  Philadelphia,  as  a 
tenant  of  Lybrand's.  In  the  month  of  August  or  September,  of  that  year,  Ly- 
brand came  to  live  on  the  farm,  and  continued  to  live  there  two  or  three  years. 
He  followed  no  business  there,  was  frequently  in  the  city,  and  directed  deponent 
if  he  should  have  occasion  to  hoc  him,  during  his  absence,  to  call  for  him  at  his 
mother^s  in  Eighth  street;  deponent  frequently  saw  him  at  his  mother's;  Ly« 
brand  did  not  put  up  in  the  city,  at  any  other  place,  and  there  deponent  was 
frequently  directed  to  call,  on  business  for  Lybrand;  was  in  the  habit  of  bring* 
ing  things  from  that  place  to  Lybrand,  and  on  one  occasion,  particularlyi  hf 
recollects  carrying  a  note  or  letter  to  him. 

Fourth:  DaviD  Watson.  (Two  depositions  of  this  witness.)  Firtl:  Is,  and 
baa  been,  since  1810,  a  letter  carrier,  for  a  district  in  the  city  of  Philadelphia; 
several  years  ago,  was  in  the  habit  of  receiving  letters  from  the  post  ofBce  ad* 
dressed  to  George  C.  Lybrand,  these  letters  were  left  with  Lybrand's  mother^ 
in  North  Eighth  street,  Philadelphia;  this  practice  of  leaving  Lybrand's  letter* 
with  his  mother,  continued  for  two  or  three  years;  for  several  years,  last  pasi, 
deponent  does  not  recollect  having  received  any  letters  for  Lybrand;  during  the 
time  he  was  in  the  habit  of  carrying  Lybrand's  letters  to  his  mother'Si  heard 
BO  complaint  of  any  miscarriage;  from  the  practice  of  the  post  office,  any  let- 
ters addressed  to  Lybrand,  would  have  been  carried  to  his  mother's;  does  not 
recollect  ever  to  have  seen  Lybrand. 

Second  deposition:  In  the  year  1818,  deponent  carried  letters  addressed  to 
George  C.  Lybrand,  to  the  store  which  Lybrand  then  kept  in  Market  street; 
does  not  recollect  of  carrying  any  letters  to  Lybrand  previously  to  April,  1818; 
deponent  cannot  state  at  what  time  Lybrand  left  the  store,  in  Market  street,  but 
afterwards  depoarat  was  in  the  habit  of  carrying  letters  for  him  to  his  mother'% 
in  Eighth  street;  after  some  time  deponoit  understood  he  had  left  Philadelphia, 
and  from  that  time,  has  no  recoUection  of  any  letter  being  left  for  hiro^  in  the 
post  office;  whatever  letters  came  at  any  time  for  him  after  he  left  the  store, 
were  taken  to  his  mother's  and  there  left;  deponent  recollects  the  person  of 
Oeorge  C.  Lybrand;  deponent  recollects  after  Lybrand  left  the  store,  his  mo- 
ther's was  the  place  pointed  out  by  Lybrand,  at  which  letters  to  him  were  to  be 
left,  but  eannot  state  this  positively;  cannot  state  the  year  Lybraad  left  Phila* 
delphia. 

W.  W.  /ntta,  Ibr  daftndants.    A  fitenSery,  centra. 


We  all  concur  in  opittioB,  with  the  BnpremeCSoartef  the  United  States,  upen 
tte  fimt  point,  in  this  case.  Jn  th/^eaa^  of  McOruder  v.  ih4  Bank  of  Waeh^^ 
tmh  (^  WhioL  140)  cited  by  the  plaintiff's  counsel,  they  have  setded,  that  the  re. 
isavalof  the  makar  of  a  note,  after  it  was  made,  and  balbre  its  naturitji  lalt  a 
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difTefent  state,  from  that  where  he  resided  when  the  note  was  made,  excuses  th^ 
holder  from  making  actual  demand  of  payment  from  the  maker.  Whether  a  de- 
mand sliould  be  made,  at  any  other  place,  is  not  made  a  point,  or  adjudicated  upon 
in  that  case.  But  it  seems  to  us  a  clear  consequence  of  the  decision,  that  such 
demand  is  unnecessary.  The  fact  of  removal  commits  tlie  endoraer,  and  dis- 
penses with  all  demand,  unless  a  particular  [lace  be  appointed  for  the  payiTK?nt 
of  the  note,  in  the  note  itself.  In  this  case,  the  evidence  to  prove  the  remova?, 
was  admissible,  and  the  jury  found  the  fact  of  the  removal :  The  verdict  can- 
not be  disturbed  on  this  point. 

Second:  The  second  ground  urged  for  a  new  trial,  is,  that  the  testimony  re 
ccived  to  prove  that  the  notije  was  given  to  the  defendant,  of  the  non-payment 
of  the  note,  was  not  admissible  for  that  purpose.  It  is  fully  proved,  that  the 
defendant  resided  a  part  of  his  time  in  the  country,  nine  miles  from  the  city, 
and  Q  part,  at  his  mother's,  in  th^*  city.  But  trnnsacted  no  regular  business  at 
cither  place.  Notice  of  the  prottst  was  put  into  the  j)ost  olhce  in  the  city,  f  om 
whence  a  le^tter  carrier  distiibutt'd  letters,  who  testified  that  he  had  carried  let- 
ters to  Lybrand,  from  the  post  oiTicc.  The  proof  is  also  clear,  that  Lybrand 
had  directed  letters  and  other  matters  of  business,  to  be  left  for  him  at  his  mo. 
ther's.  There  is  no  evidence  in  this  case,  whether  there  was  a  post  office  nearer 
to  his  country  residence,  than  that  of  t'ne  city,  and  the  counsel  for  both  parties 
contend  that  this  omis.sion  is  in  their  favor.  But,  os  the  question  is  presented  to 
us,  we  do  not  consider  the  fact  very  materidl.  All  the  evidence  received,  was 
properly  admissible.  Its  sufficiency  to  charge  the  defendant  might  depend  up. 
on  the  facts.  Proof  that  there  was  a  nearer  post  office,  would  have  been  a 
sufficient  answer  to  it,  before  a  jury.  But  this,  instead  of  rendering  it  original- 
ly inadmissible,  would  be  defeating  it  by  counter  proof.  Its  operative  cflfect, 
not  its  admissibility,  depended  upon  that  fact.  And  its  operative  effect,  not  its 
admissibility,  depended  upon  that  fact.  And  its  operative  effect  too  would  de* 
pend  entirely  upon  the  light  in  which  the  other  facts  might  be  considered  by 
the  jury.  Should  they  be  satisfied  from  the  testimony,  that  the  notice  actually 
reached  the  defendant,  or  that  he  was,  in  the  city,  at  the  time  the  notice  was  pot 
in  the  post  office,  and  receiving  letters  by  the  carrier,  the  fact  of  a  nearer  post 
office,  would  be  considered  wholly  immaterial.  It  is  therefore  very  clear,  that 
the  testimony  was  properly  admitted.  Its  effect  is  not  now  before  us,  and  it  la 
unnecessary  to  express  any  opinion  upon  it. 
New  trial  refused,  and  judgment  on  the  yerdiet* 


DABNEY  V.  MANNING,  ET  AL* 


Where  a  power  is  given  by  will  to  an  executor  lo  eell  lands  when  in  his  op-niow  a  lale  e»n  be 
made  lo  good  advantage,  and  Ui«  proceeds  devised  to  children  as  they  come  lo  age,  such  poarar  te 
connected  with  a  trust  and  the  executor  is  enti'Ied  to  the  possession  of  ihrt  lands. 

When  lauds  are  sold  on  proceedings  in  partition  sub«equenJly  reversed,  the  purchaser  who  enU:ad 
under  such  sale  is  not  liable  in  trespass,  for  acts  done  while  the  decree  was  in  foiee. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close, 
and  was  adjourned  here  for  decision  from  the  county  of  Trumbull  up<«  a  spe* 
•id  •as«« 


,^  -^Tt,- 
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Th6  plaintiff  wm  esooutrix  of  the  «-Jt  will  of  N.  G.  Dabnoy,  deceased, 
which  had  been  duly  proveo  ?;nd  recorded,  and  the  executrix  had  accepted 
the  trust  under  it,  and  o^aalified.     The  will  contained  the  following  bequest: 

"I  do  will  and  ordain,  that  my  executors  hereinafter  named,  do  sell  my  farm, 
on  which  I  now  reside,  containing  one  hundred  and  sixty-eight  acres,  when- 
ever, in  tlicir  opinion,  they  can  do  the  sam3  to  good  advantage." 

By  other  provisions  in  the  will,the  proceeds  of  the  sale  were  devised  to  be  dis- 
tributed amongst  the  testator's  wife  and  children;  to  be  paid  to  the  latter  as  they 
arrived  at  the  age  of  twenty-one.  The  plaintiff,  who  was  named  executrix, 
was  the  wife  of  the  testator.  The  other  person  named  executor  in  the  will,  de- 
clined to  accept  the  appointment. 

The  plaintiff  adduced  no  other  title  or  evidence  of  right  of  possession^  but 
that  contained  in  this  devise. 

The  defendants  set  up  a  defence  upon  the  following  foundation.  The  heirs 
at  law  of  N.  G.  Dabney,  v;Sitj  some  of  them  infants:  One,  who  was  of  full 
<ige,  (the  executrix  not  having  sold  the  estate,)  filed  a  petition  for  partition,  in 
the  Court  of  Common  Pleas  of  Trumbull  county,  where  such  proceedings  were 
bad,  that  the  court  made  an  order  for  the  sale  of  the  land,  it  boing  reported 
incapable  of  division.  The  ordsjr  appointed  N.  Scott  to  make  the  sale,  in  these 
words:  "  It  further  appearing  to  the  court  here,  that  there  is  no  administrator 
on  the  estate  of  N.  G.  Dabney,  it  is  ordered  by  the  Court,  that  N.  Scott  be 
appointed  administrator  to  make  distribution  of  the  avails  of  said  lands,  &c. 
&c.  It  is  also  ordered  by  the  Court  here,  that  an  order  issue  to  the  said  ad- 
ministrator  to  sell  the  land,  in  the  petition  described,  at  public  vendue."  &c. 

Under  this  order,  Scott  proceeded  to  sell  the  land;  the  defendants  became  the 
purchasers,  and  Scott  made  tliem  a  conveyance,  in  which  no  reference  is  made 
to  the  judicial  proceedings  under  which  he  acted.  He  describes  himself  as 
**  administrator  to  s^U  the  lands  and  tenements  of  Nath.  G.  Dabney,  late  de- 
ceased,*' and,  in  the  covenant  of  title,  he  recites  his  power  thus;  "I,  the  said  N^. 
bcmiah,  in  my  said  capacity  as  adm  nistrator  to  sell  the  lands  and  tenements  of 
N.  G.  Dabney,  late  dcceasad,  do,  for  myself,  my  heirs,  dec.  that  at,  and  until  the 
ensealing  of  these  presents,  I  am,  in  my  said  capacity  as  administrator, well  seiz- 
ed of  the  premises,  as  a  good  indefeasible  estate  in  fee  simple,  and  have  good 
right  to  bargain  and  sell  the  same  in  manner  and  form  as  above  written."  Un- 
^r  this  deed  the  defendant  entered  and  took  possession.  Subsequent  to  ths 
sale  and  conveyance,  a  writ  of  error  was  brought,  on  the  proceedings  in  par* 
tition,aDd  the  order  of  the  Court  of  Common  Pieas,  directing  the  sale,  wasre- 
Teraed.     The  defendants  then  abatKioned  the  possession. 

Upon  this  state  of  facts,  two  questions  were  raised  for  decision. 
.  First:  Had  the  plaintiff  sacli  poa-sesaion  of  the  premises,  as  that  ehe  eoold 
i^intain  an  action  of  trespass  for  an  unlawful  entry  upon  it  t 
,  Seconds   Can  the  dofendaots  protect  tbemselret  under  the  purohttw  firom 
•tfottt 
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The  teftator  in  tlu«  ease,  directed  his  executors  to  sell  his  real  estate,  when- 
ever, in  Iheir  opinioii,  they  could  do  so  to  good  advantage.     He  devised  the 
proceeds  of  sale,  to  he  paid  in  shares  to  his  wife  and  children;  and  appointed 
the  payments  to  the  children  to  be  made  when  they  should  respeetively  become 
of  age*     We  cannot  consider  these  provisions  as  giving  to  the  executors  a 
mere  naked  power  to  sell  the  land;  because  they  confide  a  discretion  as  to  the 
tiixie  of  making  the  sale  to  good  advantage;  and  because  they  are  entrusted 
with  the  charge  of  the  proceeds,  until  the  time  appointed  for  paying  it  to  tbe 
legatees.    Thd  executrix  bctd  an  interest  in  the  performance  of  the  trust  thus 
confided  to  her,  and  she  had  ftl«o  an  interest  as  one  of  the  devisees  of  the  pro. 
ceeds.    For  the  preservation  of  these  interests,  the  law  entitled  her  to  the  pos- 
■emon  of  the  land,  from  which  they  could  not  be  separated.     The  title  cer* 
tainly  descended  to  the  heiri  while  the  trust  remained  unexecuted,  subject  to  be 
divested  by  the  execution  of  the  power.     But  the  right  of  possession  did  not 
descend  with  the  title;  that  passed  with  the  will  for  the  better  enabling  the  ex- 
•cutors  to  effect  the  objecU  of  the  testator.     We  are  consequently  satisfied, 
that  the  plaintiff  has  such  right  of  possession,  as  enables  her  to  sustain  this  ac« 
tion. 

The  laws  of  this  state  provide,  that  where  lands  descend  in  parcenary  to 
beirs,  some  of  whom  may  be  of  full  age,  and  some  minors,  those  of  full  age, 
may  petition  for  partiticHi;  and  the  power  of  hearing  and  determining  upon  this 
petition,  is  conferred  upon  the  courts  of  justice.  If,  upon  certain  proceedings, 
it  shall  appear  that  the  lands  cannot  be  partitioned  to  advantage,  power  is  given 
to  the  courts  to  dire^  a  sale,  and  to  distribute  the  money. 

The  prooeedings  and  judgments  of  the  courts,  in  a  petition  for  paititioot 
Aust,  lijce  judicial  proceedings  in  all  other  cases,  bind  both  pardes  and  privies^ 
while  tljay  s^main  unreversed,  however  erroneously  they  may  have  been  oon* 
ducted. 

In  this  case,  the  oonrt  ct  Common  Pleas  clearly  were  invested  with  ]urisdie« 
lion  over  the  subject,  ai|d  between  the  parties.  Whether  such  interest  d^ 
•oendsd  to  the  heirs  of  Dabney,  as  entitled  one  of  them  to  demand  panition,was 
a  judicial  question,  which  that  court  were  competent  to  decide.  It  naturafiy 
argae  in  the  cause,  and  the  decisiKm  of  ix  concluded  all  concerned  until  re. 
versed.  The  acyudioatioe  upon  every  other  iaot  in  the  cause,  was  of  tbesama 
chancier* 

Itia  urged,  that  by  law  the  court  are,  in  eaae  of  a  aale  being  ordered,  di« 
Mcted  to  require  that  the  aale  be  made  by  the  aheriff,  and  that,  in  thia  caae,  tbej 
appointed  another  peraon  to  make  it.  But  thia  error  could  not  hava  theoon* 
aaquenee  «f  taking  away  their  juriadiction,  nor  of  rendering  the  aale  void. 
They  were  authoriaed  to  direct  a  sale,  by  one  person,  and  they  direoteda  aU* 
by  another.  There  ia  no  juat  analogy  between  auch  a  caae,  and  one  wbeie  tto 
Court  adjudge  that  to  be  done,  which  the  nature  of  the  action  does  not  wamflli 
eaa4}udging  that  a  defendant  n)alce  a  eooveyanoe  ibr  land,  oriwoaive  e  baal* 
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ThcTfudgment  or  decree,  in  the  proceeding  for  partition,  does  not  pretend  to 
constitute  Scott  administrator  for  any  other  purpose,  than  perfecting  the  objects 
of  that  decree.     The  sale  made  by  him  was  approved  by  the  Court,  and  the 
deed  made  accordingly,  although  it  does  not  specially  refer  to  the  proceedings 
in  partition  as  its  foundation.     The  defendauts  purchased  under  the  order  of 
sale,  and  received  their  deed  in  confirmation  of  that  purchase,  and  took  posses- 
sion under  it.     For  the  irregalar  proco-adings  of  the  Court,  or  of  the  person 
acting  under  its  authorities,  the  defendants  were  not  responsible.     Whilst  the 
decree  remained  in  force,  the  plaintiff  was  divested  of  title,  and  the  defendants 
invested  with  it.     They  committed  no  trespass  by  entering,  for  they  entered 
under  authority  of  law;  and  that  they  cannot  be  made  trespassers  by  relation, 
stands  as  strongly  upon  anthority,  as  it  does  upon  the  principles  of  good  sense, 
conunon  honesty  and  justice.     It  is  for  the  possession  thus  obtained  and  con- 
tinued, and  abandoned  with  the  destruction  of  the  foundation  upon  which  it 
Stood,  that  this  suit  is  brought.     It  is  our  opinion,  that  it  cannot  be  sustained, 
and  that  the  law  of  the  case  is  with  the  defendants,  for  whom  judgment  must 
be  given. 


WINTHROP  V.  HUNTINGTON,  ET  UX. 

When  a  person  enters  upon  land  under  color  of  litlc,  pays  taxes,  makes  improvements,  as  owner, 
and  isaAerwardt  ejected  ai  law,  he  cannot  sustaia  a  bill  in  eqiiliy  for  compensation  and  reim. 
biinemeQi  against  the  rightful  owner. 

This  cause  was  adjourned  for  decision  here,  from  the  county  of  Huron.  The 
ease  was  this:  Winthrop,  the  original  complainant,  had  derived  title  to  a  tract 
of  land,  in  Huron  county,  under  an  order  of  sale,  made  by  the  Orphans'  Court 
of  Connecticut*  Huntington's  wife  was  the  heir  at  law,  and,  in  an  action  of 
ejectment,  had  recovered  possepsion  of  the  lands,  on  the  ground,  that  the  Court 
directing  the  sale,  had  no  jurisdiction,  to  direct  a  sale  of  the  land  in  question,  as 
adjudgedt  by  the  Court,  in  the  case  of  iVbtoZer,  Douglass  and  other s^  v.  CoU^  (l 
Ohio  R.  519.)  Winthrop  and  those  under  whom  he  claimed,  had  proceeded  as 
owners  to  partition  the  lands,  which,  at  the  time  of  sale,  were  held  in  common* 
by  the  Fireland  company,  so  called,  had  taken  possession  in  1807,  and  Improved 
the  lands,  by  reducing  them  to  cultivation,  and  by  the  erection  of  buildings,  and 
had  also  paid  the  taxes.  In  1816  the  respondents  commenced  their  ejectment, 
in  which  they  finally  recovered*  Winthrop  then  filed  the  present  bill  in  Chan- 
eery  against  them,  claiming  to  be  re^embursed  the  expenses  of  partition,  the 
amount  of  money  paid  for  taxes,  and  a  compensation  for  the  performance  of 
these  acts,  and  preserving  the  land.  The  answer  admitted  the  principal  facts* 
alleged  in  the  bill,  but  denied  that  they  gave  the  complainants  any  right.  It  set 
up  other  matter,  in  avoidance  of  the  claim.  But,  as  that  matter  was  not  con- 
Alerod  in  deciding  the  cause,  it  b  deemed  unnecessary  to  notice  it  in  the  re* 
pert 
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Whiitlcsey  and  NetoUm^  for  the  complainant.     Wehh^  contra.  « 

By  the  CouBT. 

The  complainant  in  this  causo  having  been  ejected  from  land  claimed  by  him, 
asowner,  iu  consequence  of  a  i  H?o\(»ry  ngiiinst  !um  at  law,  has  filed  this  bill, 
se  -king  to  h-  con.^iderod  t.s  trnsic:  for  tn('  rcs-oirl'^nts,  in  all  that  he  did,  to  im- 
prove and  |ircst;[V<;  the  h.-ifs  !ii  I  <*-.  c!  ":*;oi  r  o.'  a!;joi;]tc  owner.  The  grounds 
upon  which  it  is  attcm[)te(l  to  s  i^r  tin  t'.is'  pDti.is'on  are,  tliat  inas:niich  as  the 
identification  of  the  land,  was  the  act  of  tlie  coijiplainant,  and  that  identifica- 
tion is  recognized  by  the  rcs;)ondL*nTs,  as  to  this  they  admit  an  agency.  And  as 
the  improvtmj'nts  and  payments  of  tax  ,a,  'vcro  for  the  benefit  of  the  respond- 
ents, equity  may  well  consider  iIk^s:.'  acJo,  as  performed  in  the  character  of  agent, 
so  as  thus  to  be  enaul.Ml  to  do  jii.jiieo  to  t'lo  parties. 

VVe  have  carefully  exainiiK'd  and  considered  ti.e  arguments  advanced  in  sup- 
port  cJf  these  positions;  but  wo  iiiiJ  nothing  in  them  to  warrant  us  in  giving  to 
the  acts  of  a  party,  a  character  directly  contrary  to  that,  in  which  those  acta 
were  performed.  As  a  matter  of  fact,  it  is  indisputable,  that  the  complainant 
did  not  act  as  the  agent  of  the  respondents,  in  any  one  of  the  matters,  in  respect 
to  which  he  claims  compensation,  ilc  took  possession  of  the  land,  not  to  pre- 
serve it  for  the  respondents,  but  to  occupy  and  improve  it  for  himself.  With 
this  object,  and  for  this  purpose,  he  labored  and  paid  money.  And  when  the 
respondents  asserted  their  right,  he  controverted  it,  and  compelled  them  to  es- 
tablish it  by  a  judicial  proceeiling.  There  is  no  allowablcle  al  ficiion,  by  which 
the  Court  can  so  change  tlie  caaracter  of  a  tiansaellon,  a>  to  convert  an  ad- 
verse pretension  into  an  agency  for  him  whose  right  is  resisted. 

It  is  true,  tiie  respondents  have  adoj/t-  d  the  partition  of  the  land  asthey  havo 
found  it.  l>ut  this  conduct  is  no  recognition  of  tiie  agency  of  lliecomplairtant. 
It  was  compjtent  for  tiie  owner  to  take  the  lands,  in  the  place  they  were  assign- 
ed to  him,  bv  others  who  had  claims,  whether  t!ie  assignment  was  so  made  as  to 
conclude  him  or  t:ot.  Tiiis  mere  act  of  acquiescence,  can  havo  no  legal  or 
equitable  relation  to  the  person  on  wliose  claim  the  assignment  was  made,  and 
must  be  considered  entirely  independent  of  every  one  concerned. 

The  complainant  acted  in  all  that  he  did,  as  a  volunteer.  It  is  impossible  to 
give  him  any  other  character.  And  there  is  not  only  no  case,  there  can  be  no 
principle,  in  which  a  mere  volunteer  can  maintain  a  suit,  in  law  or  equity,  for 
compensation;  although  there  are  many  cases,  in  which  the  party  may  be  ben- 
efitted by  such  interference,  and  in  which  an  award  of  compensation  would 
seem  to  be  just.  Nevertheless,  were  it  once  permitted,  that  one  mcin  could  vol- 
unteer his  services  to  another,  and  coerce  compensation,  it  would  subvert  the 
fundamental  doctrines  of  contract,  and  open  a  door  for  incalculable  mischiefe 
and  litigations.  The  complainant  s  counsel  are  too  sensible  of  this,  to  assert 
that  a  mere  volunteer  can  recover;  hence,  they  attempt  to  establish  an  agency 
in  their  client,  and  do  not  seem  to  perceive,  that  to  convert  a  volunteer  into  an 
agent,  against  the  consent  of  the  alleged  employer,  is  but  maintaining  the  prin- 
ciple abandoned,  in  different  terms,  dilferenily  applied. 

The  answer  given  by  the  defendant's  coixnsel,  to  tho  uw  made  of  th#  eaao  tf 
Noialery  Douglass  and  others ^  r.  Coit^  if  decinvt  upon  iti  wawXogy  to  this 
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Nothing  is  more  common,  than  for  Courts  of  Equity,  in  decreeing  a  complain, 
ant  the  relief  he  seeks,  to  impose  terms  upon  him,  which  could  not  be  assorted 
against  him,  in.an  original  bill,  at  tiic  suit  of  tl.o  respontlcMit.  It  is  nn  ordinary 
principle  of  proceeding  in  cqiity,  and  rcsuUs  fiom  the  nv'cII  known  mnxim,  that 
he  who  asks  equity  s'nill  do  it,  or  bu  clL-nicd  tlie  equity  he  asks.  In  tihit  case, 
the  complainant  asked  the  Court  to  quiet  i.is  title  iigitinst  claimants,  under  a  sale, 
similar  to  that  through  which  t;ic  cosnplainant  claimed  in  this  case;  And  the 
Court  proceeded  to  decree  in  liis  favor,  upon  the  condiiion,  that  he  should  re* 
pay  the  taxes  advanced,  and  remunerate  the  party  for  his  trouble  in  makins:  the 
payment.  And  the  decree  is  predicated  .upon  the  common  principle,  without 
nn  intimation  that  an  original  bill  would  have  been  sustained  for  that  object* 
In  this  case,  the  complainant  reposed  himself  upon  iiis  adverse  right,  until  ad- 
judged against  him:  and  then,  in  direct  contradiction  of  his  former  pretension, 
seeks  to  come  before  tj)is  Court  in  a  new  character.  Were  we  to  sustain  this 
bill,  it  C3uld  only  be  on  a  principle,  tb.at  would  entitle  every  person  who  took 
possession  of  lands  belonging  to  others,  supposing  he  had  title,  after  he  was 
ejected  at  law,  to  come  into  equity  for  aid  and  remuneration.  This  would  cer- 
tainly be  an  entire  new  branch  of  equitable  jurisdiction,  to  which  we  are  not 
disposed  to  be  the  first  to  assent. 

It  is  not  the  mere  fact  of  a  recovery  in  ejectment,  that  excludes  the  defendant 
from  relief  here:  but  it  is  the  principle  upon  which  that  relief  is  sought,  be- 
tween which,  and  permitting  a  mortgagor  to  redeem,  after  the  mortgagee  has 
reco\'ered  at  law,  we  can  perceive  no  analogy. 

There  is  no  weight  in  the  suggt  stion,  that  the  respondents  slept  over  their 
rights.  They  were  not  barred  at  law^  and  in  equity  the  rule  is  not  varied. — 
There  is  not  even  a  suggestion  that  they  practised  any  fraud,  in  permiitjii;!^  the 
complainant  to  proceed  in  his  improvements,  and  payment  of  taxes.  Upon 
the  ground  of  fraud  only,  could  a  Court  of  Equity  intcuferc,  where  the  statute 
of  limitations  docs  not  apply  at  law,  or  by  analogy,  in  this  Court* 

The  bill  must  be  dismissed. 


GIBBS  vi  CHAMPION. 


A  tpecifie  performance  will  b«  decreed  where  the  vendee  tendprs  the  whole  purchane  money  aC 
the  time  the  eccond  installment  falls  due,  though  he  failed  to  pay  the  first  installment  at  the  proper 
time. 

Equity  will  decree  damages  where  a  vendor  disables  hlmsflf  to  convey  the  land. 

This  case  was  adjourned  here  for  decision,  from  the  Crprcmc  Court,  in  the 
county  of  Cuyahoga.  It  was  a  bill  in  equity  paying  the  specific  performance 
of  a  contract,  for  the  sale,  and  conveyance  of  a  lot  of  ground,  in  the  city  of 
Cleaveland.     The  facts  of  the  case  are  as  follow: 

On  the  first  of  May,  1825,  the  complainant  agreed  to  purchase  of  the  res. 
pondent,  the  lot  in  controversy,  for  the  sum  of  two  hundred  and  fif.y  dollara. 
On©  half  to  bo  paid  on  the  26th  January,  1826,  tlie  otlier  half  to  be  paid  on 
tke*26th  of  July,  1826;  for  the  payment  of  which  sums,  he  gave  the  defend- 
UkX  his  two  aeparate  negotiable  notes;  and  written  contracts  were  entered  mt» 
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between  the  parties,  by  which  it  was  stipulated,  that  the  complainant  shoald  be 
entitled  to,  and  come  into  immediate  possession,  at  which  taking  possession,  he 
should  pay,  or  secure  the  payment  of  twenty-five  dollars,  part  of  the  purchaae 
money,  and  the  defendant  agreed  to  convey  the  lot,  upon  the  payment  of  ike 
purchase  money  as  it  became  duc^  and  the  complainant  covenanted  to  pay  the 
purcliase  money  as  it  became  due,  and  also  to  pay  the  taxes. 

At  the  time  the  contract  was  made,  Champion  had  not  the  legal  title  to  the 
lot.  But  had  a  contract  with  L;  Case  for  the  purchase  of  it,  which  facts  were 
known  to  the  complamant.  Possession  was  not  taken,  nor  the  payment  of 
twenty  five  dollars  made  or  secured,  in  the  month  of  May,  1825,  and  in  the 
month  of  July  ot  that  year,  the  respondent  addressed  a  letter  to  the  complalnaQt, 
requesting  him  to  take  possession,  and  declaring,  that  if  he  failed  to  do  so,  he 
would  consider  the  contract  as  abandoned.  The  pos^icssion  was  not  taken  nor 
the  money  secured,  neither  were  any  steps  taken  towards  the  completion  of  the 
contract,  by  the  complaint  until  the  26th  of  July,  1826,  when  the  last  payment 
was  due;  at  which  time  the  whole  amount  of  purchase  money  and  interest  waa 
tendered,  and  a  deed  demanded.  In  the  mean  time  the  respondent  had  sold  the 
lot  to  another  person,  whose  situation  was  that  of  an  innocent  purahaser  with* 
out  noticOf     The  bill  prayed  a  specific  performance,  or  other  proper  relief. 

Willeyy  for  the  complainants.     Case^  contra. 

By  the  CouBT. 

This  was  a  very  clear  case  for  relief.  The  conduct  of  the  complainant  wae 
not  such  as  to  give  the  slightest  reason,  to  suppose  he  meant  to  abandon  the 
contract.  The  covenant  to  take  possession  in  May,  was  intended  for  the  com* 
plainant's  benefit.  And  this  failure  to  do  it,  worked  no  prejudice  to  the  respon- 
dent.  The  non-payment  of  the  first  instalment  of  the  purchaser's  money,  at 
the  day,  seems  to  be  the  sole  ground  for  refusing  a  performance.  The  whole 
purchase  money  was  tendered,  when  the  second  and  last  mstalment  became 
due,  with  the  interest  due  on  the  first.  We  know  no  case,  where  a  n^lect  to 
pay  the  first  payment,  so  promptly  remedied  by  a  proffer  to  pay  the  firtt  and 
second  together,  with  interest,  has  been  held  sQch  a  neglect  and  abandonment 
of  the  contract,  as  to  excuse  the  performance  on  the  part  of  the  vendor.  We 
cannot  regard  the  contract  to  pay,  a  condition  precedent,  authorizing  the  re* 
cission  of  the  contract  upon  a  failure.  And  if  we  should  so  consider  it,  there 
is  no  proof  that  the  respondent  proceeded  upon  this  ground.  He  held  the  con* 
tract  and  the  notes,  though  payment  of  the  first  instalment  was  not  made*  He 
never  offered  to  return  them,  and  certainly  took  no  steps,  which  could  have 
operated  to  exonerate  the  complainant  from  his  liability.  The  agraemeol 
remained  executory,  and  in  full  force  when  the  tender  waa  made»  and  tlie 
pendent  then  ought  to  have  executed  it. 

If  the  title  was  in  him,  we  should  be  bound  to  decree  a  specific  perfbi 
As  it  is  not,  but  has  piftsed  into  hands  where  it  cannot  be  reached,  we  can  en^ 
decree  compensation.  This  compensation,  we  are  of  opinion,  is  the  dIArenee 
between  the  purchase  money,  and  the  value  of  the  unimproved  let,  at  the  tiae 
the  parly  entitled  himself  to  a  conveyanee,  by  tenderinf  the  peidMflemMM^. 
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For  tiw  purpoae  of  aaeertaining  this  difference,  the  cause  is  remanded  back  to 
the  Supreme  Court  of  Cuyahoga  county,  and  referred  to  a  master  to  take  an 
account  upon  the  principle  here  suggested. 


LESSEE  OF  TAYLOR  v.  BOYD. 


A  decrM  in  ehatic«ry  for  the  conyeyance  of  land,  if  a  deed  be  not  exerted  within  the  time  limi* 
ted  by  the  decree,  opeiates  as  a  conveyauce,  Eubject  as  between  the  parties  to  a  reveriiii^  of  thetitl* 
by  a  reversal  of  Uie  deci«e. 

Where  the  c(>mpl  >iuautin  such  case,  conveys  the  land  in  good  faith,  before  the  citation  on  error 
is  served,  a  reversal  of  the  decree  does  not  affect  tbe  liile  of  the  purchaser. 

This  case  was  adjourned  here  from  the  Supreme  Court  in  Ross  county,  and 
came  before  the  Court  upon  a  case  agreed. 

Taylor,  the  lessor  of  the  plaintiff,  being  seized  in  fee  of  the  premises  in  dis- 
pute, John  Boyd,  the  lather  of  the  defendant,  prosecuted  a  bill  in  Chancery 
against  him  to  obtain  a  conveyance  of  them,  upon  which  a  decree  was  made, 
that  Taylor  convey  to  Boyd,  within  a  given  day,  or  that  the  decree  operate  as  a 
conveyance.  Taylor  made  no  conveyance,  and  after  the  time  limited  for  making 
it  by  the  decree  had  expired,  John  Boyd  conveyed  the  premises  to  the  defndanf, 
having  in  the  mean  time  taken  possession,  under  the  decree.  Before  the  con- 
veyance from  J.  Boyd  to  A.  Boyd  was  executed,  Taylor  had  sued  a  writ  of 
error,  to  reverse  the  decree  obtained  by  Boyd  against  him.  It  was  issued  and 
the  bond  given,  but  it  was  not  served  until  after  the  conveyance  was  executed, 
and  Abraham  Boyd,  had  no  actual  notice  that  such  a  writ  was  sued  out.  Upon 
hearing  of  the  writ  of  error,  the  decree  directing  a  conveyance  was  reversed^ 
The  question  presented  for  decision  was,  whether,  under  the  circumstances,  the 
title  of  Abraham  Boyd  was  affected,  by  the  reversal  of  the  decree,  upon  which 
it  was  founded. 

Sili  and  Leonardj  for  defendant. 
By  the  Covbt.] 

Upcm  the  state  of  facts,  is  this  case,  James  Boyd,  by  virtue  of  the  decree 
in  chancery,  in  his  favor,  and  under  the  provisions  of  the  act  regulating  pro« 
oeedings  in  chancery,  obtained  an  absolute  legal  title  to  the  lands  in  dispute.— 
Whilst  invested  with  this  title,  he  entered  into  the  possession;  The  title  confer- 
red by  the  decree  was  exactly  that  which  Taylor,  the  defendant  in  chancery, 
had,  when  the  decree  was  rendered;  and  this  title  was  as  perfect,  in  James 
Boyd,  under  the  decree,  as  it  was  ini  Taylor  before  the  decree  was  pronounced. 
Boyd's  power  to  alien  was  as  full  and  ample  as  any  other  owner's  could  be, 
subject,  however,  to  be  divested  of  the  estate  by  the  same  power  that  invested 
it  in  him* 

The  foundation  of  this  title  was  the  decree  in  chancery  that  conferred  iL 
So  long  as  that  decree  remained  in  force,  the  title  could  not  be  impeached  by 
Taylor/  or  any  person  claiming  under  him,  by  conveyanM  made,  peadiag  the 
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suit  in  chancery,  or  after  the  decree.    But  what  is  the  efiet  of  Che  verenal 

that  decree. 

It  is  urged  that  the  decree,  having  the  same  efiect  as  adeed,  beingi  in  (act, 
operative  conveyance,  its  efiect  must  he  the  same,  as  if  a  deed  had  actually 
been  made  under  the  decree.  In  such  case,  it  is  maintained,  that  a  roTeraal  of 
the  decree  would  not  divest  the  title.  Without  deciding  what  would  be  the  e£> 
feet  of  a  deed,  in  such  a  case,  as  between  the  parties  to  suit  themselves,  we  are 
fully  prepared  to  say,  that  as  between  the  parties,  a  reversal  of  the  decree, which 
confers  the  title,  actually  divests  it,  and  re-invests  it  in  the  person  where  it  resU 
ed  beCbre  the  decree  was  made. 

When  the  decree  of  reversal  is  pronounced,  the  parties  concerned  are  all 
before  the  Court.  The  title  vested  by  the  decree  is  declared  no  longer  to  exist, 
and  it  would  seem  perfectly  competent  for  the  court  at  once  to  do  justice  be- 
tween  them.  Why  should  the  successful  party  be  driven  to  a  new  bill  to  xe« 
vest  himself  with  the  title?  Surely  the  great  objects  of  justice  are  full  as  well 
attained  by  considering  the  reversal  a  re-vestment  of  title,  and,  in  that  respect, 
placing  the  parties  as  they  stood  before  the  original  decree  wa»  proaounced. 
It  is  the  most  expeditious,  the  cheapest,  and  therefore,  as  we  think,  (he  naoat 
proper  remedy,  if  the  decree  can  be  reversed,  and  the  bill  dismissed,  upoa 
the  opposite  doctrine,  the  complainant  thus  turned  out  of  Court  would  never* 
thekss  have  obtained  the  whole  object  of  his  bill.  And  the  defendant,  after  a 
final  adjudication,  in  his  favor,  would  have  to  prosecute  a  new  bill  to  obtain 
relief  against  the  effects  of  a  decree  in  a  suit  decided  in  his  favor.  This  would 
be  a  strange  anomaly  in  judicial  proceedings,  and  one  which  ought  not  to  be 
introduced,  without  some  strong  necessity. 

Again,  if  on  the  reversal,  the  Court  retain  the  cause,  and  on  final  hearings 
a  second  time  find  the  complainant  entitled  to  a  decree  of  the  land,  what  form 
of  decree  is  to  be  made?  It  cannot  be  that  the  defendant  convey,  for  the  doc* 
trine  insisted  upon,  assumes  that  he  has  no  title  in  him.  It  must  be  a  decree 
confirraing  a  title  in  the  defendant,  which  he  obtained  under  the  reversed  de- 
cree. Upon  what  principle  of  reason,  or  enactment  of  legislation,  would  this 
kind  of  decree  stand  ? 

But  the  most  difficult  and  important  point  in  this  case,  is  as  te  the  effect  Che 
reversal  upon  the  rights  of  third  persons,  legitimately  and  innocently  injuved. 
After  the  time  limited  in  th6  decree  itself  had  transpired,  and  the  decree  be* 
eame  an  absolute  title,  the  party  thus  invested  with  title  and  in  possession  of 
the  land,  sold  and  conveyed  to  a  third  person,  who  stands  before  the  Court  as 
an  innocent  purchoser  for  a  valuable  consideration,  without  notice.  .  Can  his 
rights  be  divested  by  a  reversal  of  the  decree  upon  which  his  title  was  original* 
ly  founded?     We  are  of  opinion  that  they  cannot  be  so  divested. 

When  James  Boyd  conveyed  to  Abraham  Boyd,  he  had  a  complete  titles 
which  it  was  competent  foi  him  to  transmit  by  conveyance,  in  the  usual  OBode* 
In  making  this  conveyance,  he  divisted  himself  of  title,  and  invested  it  in  Abia- 
ham  Boyd,  the  defendant,  who  reposed  himself  upon  the  solemn  and  final  de* 
cree  of  a  court  of  competent  jurisdiction,  then  in  full  force  and  of  unquestionabW 
validity.     By  this  act  of  conveyance,  made  in  good  faith,  James  Boyd  put  an 
end  to  his  power  over  the  land.     He  could  not  resume  his  interest  in  it,  without 
the  eonsant  of  his  grantee,  and  no  decree  subsequently  made,  in  the  «uit»  jor4m 
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nj  now  ioit  growing  out  of  it  against  James  Boyd,  could  afiect  an  interest 
which  he  had  not,  in  the  subjecu  This  consequence,  upon  the  premisss  hero 
assumed,  seems  to  be  conceded  by  the  counsal  for  the  plaintiff.  Bat  be  ar<rues 
that  the  conveyance  cannot  be  treated  as  one  made  in  gooi  faith,  bacau^a  as 
be  insisto  it  was  mado  pendente  UU.  If  this  position  be  correct,  the  result  con. 
tended  for  necessarily  follows.  For  a  conveyance  of  a  sjbject  in  litigation 
made  pending  the  litigation,  is  universally  treated  as  made  in  bad  faith,  and  as 
universally  held  not  to  change  the  rights  of  any  of  the  parties. 

It  is  argued  that  the  writ  of  error  was  sued  out,  and  bond  given  upon  it,  be- 
fore the  making  of  the  conveyance,  and  that  consequently  the  suit  was  pending! 
On  the  other  hand  it  is  acknowledged  that  no  citation  had  been  served  on  the 
defendant  in  error,  and  there  is  no  pretence  that  either  the  grantor  or  grantee 
knew  that  the  writ  of  error  was  pending.  We  are  of  opinion,  that,  until  the 
service  of  the  citation,  a  writ  of  error  is  not  to  be  considered  as  pending  so 
ee  to  affeat  strangers  as  a  Um pendens.  This,  we  think,  is  not  only  in  accord, 
ance  with  good  sense  and  fSur  dealing,  but  is  also  according  to  the  best  auJ 
ihority. 

It  is  contended  that  a  writ  of  error  is  but  the  continuance  of  the  original 
snit,  or  like  a  bill  of  revivor,  or  an  appeal,  reinstates  the  suit,  and  refers  all 
paiiles  and  things  involved  to  its  first  commencement.  We  do  not  concede 
that  such,  in  all  cases,  would  be  the  consequence  of  a  bill  of  revivor  or  of  an 
appeal.  But  in  this  case,  we  think  the  analogy  does  not  hold.  In  the  obvious 
nature  and  character  of  the  proceeding,  a  writ  of  error  is  a  new  and  original 
•uiu  Original  process  issues  in  it,  and  must  be  served  to  bring  the  adverse 
party  into  Court.  The  relative  character  of  the  parties  is  changed-  new 
pleadings  are  made  up,  and  a  final  judgment  upon  it,  though  it  may  operat^  upon 
the  original  cause,  is  nevertheless  a  termination  of  the  new  suit  or  process  in 
error.  We  do  not  meddle  with  the  nice  distinctions,  by  which  a  writ  of  error 
bas  been  treated  as  a  defensive  proceeding,  and  a  continuance  of  the  cause  in 
which  the  party  alleged  he  had  been  prejudiced,  by  an  erroneous  judgment- 
Though  this  proposition  has  been  urged,  arguendo,  in  the  most  respectable  tri. 
bunal  of  our  country,  we  are  not  apprised  of  any  case  where  it  is  made  a 
ground  of  decision.  We  adhere  to  the  doctrine  that  the  writ  of  error  is  a  new 
suit,  aftd  can  only  aflbct  parties  or  strangers  from  the  service  of  the  eitation. 
The  judgment  must  therefore  be  for  the  defendant. 
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UtosoofoaaWIJef  mlTor,todsaisa«»inttinfsntd«f«id«nti,uniaaguaxdiaa  ad  Ut«m  b» 
eppoiaud,  acospt  tht  sppomtmMt  and  sitbai  appMr  or  be  lervad  with  pioc«it.  ' 

When  the  bill  and  anfwertet  up  matter  of  account  at  a  foandation  of  a  iweu  It  if  •noneoM  » 
decree  for  the  complaioaat  fnthout  a  fiiU  account  taken. 
It  IS  «nor  to  diractiniknu  to  convey  with  epecial  warranty . 

Upon  a  hUl  to  est  up  a  iniet  Inieal  e«aus  part  told  and  jian  uniold,  and  for  an  account  of  the 

pwceed^ifainmafumvbefanidduiioihecompUinanwHifeiwioaMignW^ 
anlty,  in  payment. 

This  cause  was  adjoomed  for  decision  bexe,  from  the  county  of  Butler.    It 
was  a  bUI  of  review  proeaeuted  to  reverse  a  decree  obtained  against  the  eom. 
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plainantsby  the  defendants,  in  the  court  of  Common  Pleas  of  Butler  couutjm 

The  bill  of  review  waa  filed  in  the  Common  Pleas,  and  certified  to  the  Suprenod 
Court  for  docision,  in  coaaequotice  of  the  incompetency  of  the  Court  of  Com- 
moa  Picas  to  try  it,  two  judges  of  tuat  Court  bciug  interested  in  the  cause. 

The  origmal  bill  was  filed  by  James  Smith  against  Arthur  St.  Clair,  in  hia 
lifetime.  It  charged  that,  in  the  year  1801,  Smith  and  St.  Clair  purchased  sec. 
16,  containing  640  acres,  and  fractions  21,  27,  27,  containing  889  acres,  all 
lying  contigious,  in  the  township  and  range  east  of  the  meridian,  in  Butler 
county,  in  partnership,  at  two  dollars  per  acre.  The  purchase  was  made  of  the 
government,  upon  the  usual  terras  of  paying  one  fifth  in  hand,  and  the  re- 
mainder in  three  payments  of  two,  threej  and  four  years.  That  Smith  paid  oao 
half  of  the  first  instalments,  and  St.  Ciair  the  other  half.  That  improvcmeQls 
were  made  on  the  lands,  and  the  expense  of  both,  especially  in  erecting  a  saw 
mill,  and  preparing  a  race  and  dam  for  the  erection  of  a  grist  and  saw  miUy 
which  by  a  freshet  in  the  river  were  swept  away.  It  is  also  charged  tbatin 
1801,  Smith  settled  on  and  improved  the  fraction  21,  as  for  a  permanent  resi- 
dence,  and  made  permanent  improvements  on  it.  The  bill  further  alleges,  that 
the  payments  not  being  made  according  to  the  requisitions  of  the  law,  it  was 
thought  best  to  forfeit  the  lands,  and  re-enter  them;  and  that  an  agreement  was 
inade  that  they  should  be  forfeited  and  eqtered  by  St.  Clair,  in  his  own  name 
for  the  use  of  both.  That,  in  pursuance  of  this  agreen^ent,  the  forfeiture  took 
place,  and  St.  Clair  entered  the  lands  in  his  own  name,  in  tiie  year  1807,  made 
the  payments  and  obtained  the  patents.  That  in  1812,  St.  Clair  sold  one  half 
the  entire  section  for  2000  dollars,  and  in  1816  sold  the  other  ha/f  for  1800 
dollars,  and  a  part  of  fraction  21,  for  2116  dollars;  all  which  money  he  re- 
ceived. The  bill  further  charges,  that  when  St.  Clair  advanced  the  purchaa© 
money  to  the  government,  he  was  indebted  to  Smith  upwards  of  2000  doUara^ 
for  advances  intlic  erection  of  the  mill  works  swept  away  in  1801,  and  that 
St.  Clair,  at  various  times,  after  the  last  entry  in  the  lands,  recognized  Smith's 
joint  interest,  in  conversation  with  him.  All  the  principal  allegations  of  the 
bill  were  repeated  in  special  interrogatories,  and  it  concluded  with  a  prayer 
tha^  St.  Clair  convey  to  Smith  an  interest  in  the  lands  unsold,  and  fi>r  generaj 
Ipclief. 

The  answer  admitted  the  original  purchase  in  partnership,  and  the  failure  to 
complete  the  payment.  It  denied  all  the  other  allegations  of  the  bill;  claimed 
that  the  complainant  was  largely  indebted  to  the  respondent,  and  exhibited  an 
account;  and  put  interrogatories  to  be  answered  by  the  complainant.  These 
interrogatories  were  never  answcred,^  and  the  complainant  pleaded  the  statute 
of  limitations,  to  the  items  of  account  submitted  by  the  respondent. 

The  bill  wets  filed  in  1817.  Afler  answer  filed,  and  depositions  in  part  taken, 
St.  Clair  died,  and  Smith  filed  a  bill  of  revivor,  making  St.  Clair's  heirs,  who 
were  all  infants,  and  his  administrator  parties.  David  Wade  was  appointed 
guarcian  ad  litem  for  the  heirs.  He  never  appeared  or  answered.  There  waa 
nothing  in  the  record  to  show  that  ho  was  notified  of^  or  accepted  the  appoint* 
ment.  Nor  did  it  appear  that  process  of  any  l^nd  had  h&ea.  served  upon  him, 
on  the  bill  of  revivor.  There  was  no  accowu  taken  between,  nor  any  partitioa 
decreed  of  the  land.  But  a  final  decree  was  made,  assigning  the  complainant 
a  spoeified  part  of  tbe  la&d  unsold,  estimated  in  the  decree  at  dS39  ddlarm,  and 
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justing  the  administrators  and  heirs  to  pay  to  him  481  dollars  75  cents; — and 
after  this  decree,  the  land  assigned  to  Smith  had  been  purchased  by  the  defend 
ant  Miliken.      The  heirs  were  also  deci'ecd  to  convey  with  covenants  of  war- 
ranty. 

Many  errors  were  assigned  as  grounds  of  reversal:  but  the  report  will  be 
cottfined  to  those  specially  noticed  by  the  Court,  as  the  ground  on  which  they 
piTOceeded. 

1.  The  guardian  Mk  Utem^  appointed  for  the  minors,  was  not  ci^.ed  to  ap- 
pear, and  did  not  appear  and  answer  or  make  defence. 

:2.  The  Court  proceeded  to  make  a  decree,  without  an  account  being  taken 
between  the  parties. 

9.  The  decree  assigns  the  complainants  a  specific  portion  of  the  lands 
elained  to  beheld  in  common,  to  be  held  by  tlie  cumplainant  in  severalty,  with- 
oat  the  right  being  ascertained  and  partition  made  according  to  law. 

4.  The  heirs  were  decreed  to  convey  with  covenants  of  warranty. 

Fo9,  for  the  complainants  in  the  bill  of  review. 

T.  Conoin  and  Collet^  contra. 
By  the  CouBT. 

The  object  of  filing  a  bill  of  revivor  is  to  bring  the  parties,  to  be  affected  by 
the  decree,  before  the  Court.  If  these  parties  be  of  full  age  it  is  indispensable 
that  they  be  served  with  a  process  to  appear,  or  voluntarily  snter  their  appear- 
ance* Without  one  or*the  other  no  procoedinga  can  be  regularly  had  against 
them.  If  the  defendants  in  the  bill  of  revivor  be  minors,  a  guardian  ad  litem 
must  be  appointed  for  them,  who  must  accept  tiie  appointment,  and  who  must  be 
brought  before  the  Court,  as  in  other  cases,  by  his  voluntary  act,  or  by  process. 
When  the  defendants  in  a  bill  of  revivor  appear,  they  may  abide  by  the'answer 
of  the  deceased  defendant,  or  answer  for  themselves.  If  the  deceased  de« 
fondant  have  not  answered,  the  new  defendants  must  answer,  or  a  decree  pro 
eomfetso  be  taken  against  them,  before  a  final  decree  can  be  pronounced.  This 
is  the  only  correct  course  of  practice,  as  is  fully  established  by  the  authorities 
adduced  on  the  part  of  the  complainant,  which  are  in  conformity  to  the  practice 
in  our  own  eourts. 

}n  the  case  before  us,  the  defendants  in  the  bill  of  revivor  were  all  minors  but 
the  administrator.  For  these  minors  a  guardian  ad  litem  was  appointed.  But 
there  is  nothing  in  the  record  to  show  that  he  ever  accepted  the  appointment,  or 
appeared  or  was  notified  to  appear.  No  act  seems  to  have  been  done  by  him. 
No  answer  is  filed,  no  election  to  abide  by  the  answer  of  the  ancestor  is  made, 
no  rule  or  order  taken  to  obtain  an  appearance  or  answer.  The  final  decree 
against  the  heirs  is  thus  mckde  against  parties  not  in  Court,  and  who,  upon  no 
principle  of  justice  ought  to  be  precluded  by  that  decree.  The  fact  that  the 
ancestor  had  answered,  does  not  vary  the  case.  If  that  answer  concluded  them 
without  their  being  heard,  they  must  nevertheless  be  in  Court  to  be  bound  by 
the  decree.  There  is  therefore  error  in  this  particular  in  the  decree,  for  which 
it  must  be  reversed. 

In  both  the  bill  and  answer,  various  matters  of  account  weie  introduced^  and 
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claimed  and  contested  between  the  parties.  Smith  claimed)  that  8t«  CWr 
iadebtijd  to  him  for  monies  advanced,  for  partnership  purposes,  in  erecting  mill* 
works  upon  t!ie  lauds  in  question*  And  it  was  in  part,  at  least,  upon  this  in* 
dcbtcdness  of  St.  Cluir,  that  the  bill  sought  to  raise  a  trust  for  Smith,  in  St* 
Cluir  s  last  purchase  of  the  land.  S:.  Cluir,  in  his  answer,  denied  that  be  owed 
Smith  any  thing,  and  iusisied,  on  the  contrary,  that  Smith  was  largely  his  debt* 
or.  This  question  of  indebtedness,  ought  to  have  been  settled  before  a  decree 
was  pronounced,  charging  St.  Clair  as  a  debtor.  For  conceding  that  the  trait 
was  established,  St  Cluir  could  not  be  required  to  pay  to  Smith  any  part  of  the 
profits  arising  on  the  sales  of  the  lands,  if  Smith  were  indebted  to  him,  m  claim* 
ed,  upon  other  accounts.  Until  an  account  was  taken  of  all  the  money  trana* 
actions  set  forth  in  the  bill  and  answer,  no  correct  decree  could  probably  be 
mudc.  It  could  not  be  material,  whether  this  account  was  taken  by  a  maa» 
ter,  or  by  the  Court  themselves.  But  it  does  not  appear  to  have  been  taken  at 
all,  and  the  data  upon  which  the  counsel  for  the  present  defendants  plac^  the 
decree,  admits,  that  all  transactions  were  disregarded,  except  such  as  related  to 
the  lost  purchase,  and  to  the  sales  of  the  land.  This  was  erroneous,  and  sap* 
plies  another  ground  for  reversing  the  decree. 

Upon  the  hypothesis  assumed  in  the  bill,  St.  Clair  was  debtor  to  the  complain* 
ant,  for  one  half  of  the  profits  received  upon  the  lands  sold,  and  was  trustee  for 
him,  for  one  undivided  half  of  the  lands  unsold.  There  is  nothing  in  this  state 
of  the  case,  that  would  give  to  the  complainant  a  lien  for  the  moneys  due,  upon 
the  land  unsold.  In  this  respect,  both  us  against  St.  Clair  and  his  creditors,  the 
debt  would  stand  upon  the  same  foundation  with  other  debts,  and  a  decree  sboald 
have  been  made  against  the  administrator,  only  for  the  amount.  And  against 
the  heirs,  partition  should  have  been  decreed,  as  in  the  ordinary  case  of  a  ten. 
ancy  in  common,  originating  in  a  trust  and  decreed  in  equity.  The  decree,  ia 
this  case,  setting  apart  a  portion  of  the  land  to  the  complainant,  in  severalty, 
cannot  be  sup[)orted  on  any  known  or  safe  principles. 

The  direction  that  the  infants  shall  convey  with  warranty,  ia  also  erieneons* 
Infaiits  are  not  capable  in  law,  of  making  covenants  to  bind  themselves.  A 
Court  oi  Equity  cannot  decree  them  to  do  it.  The  decree  is  not  the  less  erro* 
neous,  thut  it  has  operated  no  prejudice. 

For  these  reasons,  the  decree  is  reversed,  and  the  cause  is  retained,  and  Ke« 
manded  to  the  Supreme  Court  of  Butler  county,  for  further  proceedings. 


WAYMIRE  V.  STALEY,  ET  AL« 

Priority  of  lien . 

This  was  orginally  an  application  to  the  Court  of  Common  Pleas  of  Moot. 
gomery  county,  to  distribute  moneys  made  upon  execution,  by  the  sheriff, 
amongst  different  claimants.     It  was  brought  before  this  Court  by  certiorari^  and 
adjourned  here  for  decision,  from  the  Supreme  Court  sitting  in  Montgomery 
county.     The  case  was  this: 

At  February  term,  1823,  Andrew  Staley  obtained  judgment  against  Danial 
Yount,  for  five  hundred  and  five  dollars  fifty.four  cents,  debt  and  costs.     FLf^ 


t  HAMMOND,  866.  607 

kmied  March,  1893,  and  returned  staid,  by  plaintifr's  order,  and  was  regularly 
ifliued  to  each  succeeding  term,  and  returned  in  the  same  manner,  until  March, 
1825,  when  it  was  returned  levied  upon  various  chattels,  and  on  a  writ  ofvendi^ 
ex»  to  June,  1825,  one  hundred  and  forty -nine  dollars  sixty  .two  cents,  was  re- 
turned  made.  A  new  writ  ofJi,fa,  was  issued  to  November,  1825,  March  and 
July,  1826,  returned  nothing  found;  and  upon  a  writ  issued  November,  1&26,  a 
levy  was  made  upon  lands,  out  of  which,  the  money  in  the  sheriff  ^s  hands  was 
made. 

David  Halloway,  at  March  term,  1824,  recovered  two  thousand  one  hundred 
and  forty^eight  dollars  ninety  cents,  debt  and  costs,  against  tiie  same  debtor.  A 
JL  fa,  issued  November,  1824,  was  levied  upon  real  estate,  which  was  valued, 
and  the  writ  returned  not  sold  for  want  of  bidders.  A  vendi  issued  to  May  term, 
1825,  was  returned  with  the  same  endorsement.  At  the  same  term,  the  valua- 
tions were  set  aside,  and  a  new  valuation  was  ordered,  which  was  had,  upon  a 
vendi^  issued  to  October  term,  1825,  and  a  return  endorsed  of  one  thousand  six 
hundred  and  seventy -nine  dollars  twenty  cents,  made  by  a  sale  of  the  property, 
which  sale  was  confirmed  by  the  Court.  New  writs  ofJi.fa,  were  issued  to 
May  and  September  terms,  1820,  and  returned  nothing  found.  A  writ,  dated 
October,  1826,  was  levied  on  the  property,  which  was  sold  for  the  money  in  the 
sheriff's  hands  to  be  distributed. 

At  November,  1824,  James  Mendenhall  recovered  a  judgment  against  Yount, 
fbr  two  hundred  and  twenty -four  dollars  fifty  cents,  debt  and  costs.  In  June, 
1825,^  fa,  issued,  returned  to  November  term,  levied  on  a  lot  of  land,  and 
sold  for  twenty -three  dollars,  and  nothing  found  to  levy  further.  Similar  and 
successive  writs  were  issued  to  all  the  terms,  in  1826,  and  returned  in  the  same 
manner.  A  fi^fa.  issued  October,  1826,  was  levied  upon  the  same  land  with 
the  other  writs  enumerated,  and  a  part  of  the  money  was  claimed  to  satisfy 
thb  judgment  a^so. 

October  iei^in,  1826,  Dodd  and  Parkinson  recovered  a  judgment  against  the 
same  debtor,  for  one  hundred  and  thirty-eight  dollars  twelve  cents,  debt  and 
costs.  A  writ  off.  fa.  was  issued  to  the  first  term  in  1826,  and  returned  noth- 
ing  found.  Another  writ  of  Ji.fa,  was  issued  in  October,  1826,  which  was  lev- 
ied on  the  same  property,  and  claimed  also,  to  be  paid  out  of  the  proceeds  of 
the  sale. 

At  February  term,  1826,  the  executors  of  Waymire  obtained  their  judgment 
for  one  hundred  and  fifty-five  dollars  thirty-two  cents.  Execution  issued  to 
May  and  September  terms  of  the  same  year,  and  returned  nothing  found.  An. 
other fi,  fa,  issued  in  October,  and  was  levied  as  the  others,  and  the  proceeds 
claimed  as  in  the  other  cases.  All  these  latter  writs  were  dated  on  the  same 
day,  October  26, 1826,  but  that  in  favor  of  Halloway,  was  first  put  into  the 
hands  of  the  sheriff. 

Sioddart^  for  Waymire,  Staley  and  Mendenhall.     HoU^  for  Halloway. 
By  ihe  Court. 

This  case  is  decided,  we  conceive,  by  the  judgments  of  this  Court,  in  tha 
eases  of  (M'Carmick  v.  Alexander^  and  PaUersan  v,  the  Sheriff  of  Pickaway.) 
Waymire's  judgment  is  the  only  one,  of  all  who  contend  for  this  money,  that 
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was  levied  on  the  property  in  question,  within  the  year.  By  the  17th 
of  the  act  of  1824,  a  preference  is  secured  to  it,  hecause  none  of  the  other  judg- 
ments were  levied  on  this  property,  within  one  year  from  the  time  they  were 
rendered.  In  PattarCs  case,  it  is  settled,  that  a  levy  upon  other  property,  does 
not  take  the  case  out  of  the  provisions  of  the  17th  section,  and  we  are  satisfied 
it  is  rightly  settled.  In  the  same  case,  it  is  settled,  that  the  4th  section  of  the 
act,  only  applies  to  cases,  where  the  liens  of  the  contending  parties  are  eqval, 
and  does  not  touch  a  case,  where  upon  other  principles,  one  party  has  a  fMroler- 
able  lien.     Way  mire  must,  therefore,  be  first  satisfied. 

No  one  of  the  other  judgment  creditors  having  levied  execution  upon  the 
property  in  dispute,  within  twelve  months  from  the  rendering  of  their  judgments, 
their  hens  are  equal;  and  Halloway  having  put  his  execution  first  into  the  sher- 
iff's hands,  has  thereby  obtained  a  preference  next  to  Waymire,  under  the 
provisions  of  the  4th  section.  Between  the  others,  an  equal  distiibutioa  nmat 
be  made. 
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A  declaration  upon  a  note  need  not  set  foith  a  liability,  promise,  &c. 
Double  repltcaiions  to  a  plea  is  no  ground  of  error  after  verdict,  finding  both  trtie. 
Copies  of  lecurds  from  another  state,  though  sworn  to,  aie  not  admissible  as  ovidaoee,  uniesi  it 
be  shown  that  the  original  records  are  kept  under  authority  of  law. 

This  cause  came  before  the  court  upon  a  writ  of  error,  and  was  adjourned 
here  for  decision  from  Jackson  county. 

In  the  original  suit,  J.  and  A.  Patterson  declared  lipon  a  note  in  writing,  in 
these  words— "that  the  defendant  on  tho  30th  day  of  August,  1818,  by  his  note 
in  writing,  of  that  date,  duly  executed,  promised  in  ninety  days  after  date  to  pay 
to  the  plaintiffs  fifty  three  dollars,  without  defalcation,"  as  by  said  note  to  the 
Court  shown  appears. 

The  defendant  pleaded  non  assumpsit  and  infancy.  To  the  latter  plea  the 
plaintiffs  replied,  first,  traversing  the  infancy.  Secondly,  that  the  articles  for 
which  the  note  was  given,  were  necessaries  suitable  to  the  defendant's  condition. 
Issues  were  joined,  and  on  the  trial  a  verdict  was  found  for  the  plaintif&  on  theok 

all. 

At  tho  trial  a  bill  of  exceptions  was  taken  by  the  defendant's  counsel,  to  an 
opinion  of  the  Court,  rejecting  a  deposition  offered  by  them.  This  was  the  de- 
position of  the  town  clerk  of  New  Milford,  in  the  state  of  Connecticut,  proving 
the  correctness  of  a  copy  from  the  records  of  that  town,  showing  the  entry  of 
the  time  of  the  defondant's  birth. — The  Court  decided  that  it  was  inadmissible 
as  evidence,  without  further  proof,  than  it  contained  within  itself,  of  the  Jaw  of 
Connecticut  with  respect  to  keeping  such  records,  as  that  of  which  this  purport- 
ed to  be  a  copy. 

The  plaintiff  in  error  assigned  for  error. 

That  the  declaration  did  not  aver  that  the  note  was  given  for  any,  or  wbat 
consideration. 

That  there  were  double  replications  to  a  single  plea. 

That  the  deposition  waa  erroneously  rejected. 
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Braseef  for  the  plaintiff  in  error. 
By  the  Court. 

In  the  case  of  Mors  v.  JUT  Cloudy  it  is  distinctly  stated  that  the  mod  3  of  de- 
claring pursued  in  this  case,  is  in  accordance  with  a  long  established  practice, 
which  the  Court  were  not  at  liberty  to  disturb.  We  adhere  to  that  opinion,  so 
that  the  exception  to  the  declaration  c<nnnot  be  sustained. 

As  to  the  double  replications,  a  majority  of  the  Court  think  it  now  too  late  to 
take  an  exception  to  them.  Each  contained  a  good  answer  to  the  defendant'3 
plea,  and  both  are  found,  by  the  jury,  to  be  true.  There  must  be  some  strong 
ground  indeed,  to  induce  us  to  reverse  the  plaintiff's  judgment,  because  it  ap. 
pears 'that  he  has  two  valid  answers  to  the  defence  set  up,  when  either  one  would 
be  sufficient  for  him. 

Had  the 'defendant  wished  to  confine  the  plaintifl  to  one  answer  tohisplea, 
he  should  have  objected  to  the  double  replications  before  the  trial,  when  the 
Court  would  have  compelled  the  plaintiff  to  confine  his  proof  to  one,  and  order- 
ed the  other  to  be  struck  from  the  record.  By  waiving  this  and  going  to  trial» 
the  fact  has  been  found  that  both  replications  are  true.  Under  these  circum- 
stances,  it  is  too  late  to  disturb  the  verdict.  It  is  to  prevent  confusion  at  the  trial, 
that  duplicity  in  pleading  is  prohibited.  The  exception  must  be  taken  in  season 
to  effect  this  object,  or  it  is  too  late. 

The  deposition  was  properly  rejected.  Until  proof  was  adduced  that  the  re- 
cord  copied  was  kept  under  the  authority  of  law,  it  was  nothing.  A  sworn 
copy  of  a  private  paper  is  nothing  without  proof  of  the  original  being  execu« 
ted.  So  the  copy,  in  this  case,  was  inadmissible,  until  it  was  proven  that  the 
paper  copied  and  alleged  to  be  a  record,  was  legally  entitled  to  that  character. 
In  the  absence  of  this  proof,  the  deposition  was  rightly  rejected.  The  judgment 
of  the  Court  of  Commoti  Pleas  must  be  affirmed. 


McCOY  V.  THE  CORt^ORATION  OP  CHILLICOTHE, 

A  bill  in  chancery  to  obtain  a  perpetual  injunction  against  cnlleciing  a  tax  assessed  in  the  orrfi- 
iiary  way,  and  tmaocompanied  by  any  ciicums'tancet  of  peculiar  injury,  cannot  be  tuttaiued,  even 
if  tfia  law  authorising  the  tax  be  unconstitutional. 

This  was  a  bill  in  chancery,  to  enjoin  the  collection  of  a  tax,  assessed  by  the 
corporation  of  the  town  of  Chillicothe,  upon  the  complainant's  mercantile  cap- 
ital. The  bill  set  forth,  that  the  complainant  was  an  inserter  into  the  town  of 
Chillicothe,  from  Philadelphia,  New- York  and  Baltimore,  semi-annually,  of 
merchandise  to  a  large  amount,  a  great  proportion  of  which,  had  been  impof  ted 
from  foreign  countries.  That  the  merchandise  thus  imported  by  him  into  the 
•tate  of  Ohio,  was  immediately  exposed  to  sale,  either  by  wholesale  or  retail,  as 
best  suited  his  convenience  and  customers:  That  he  also  purchased,  in  New- 
York,  Philadelphia  and  Baltimore,  commodoties,  the  manufacture  of  those  cities, 
and  of  the  states  of  New. York,  Pennsylvania  and  Maryland,  or  which  had  been 
previoualy  imported  into  those  states,  from  other  states  of  the  American  union ; 
That  h9  was  also  a  purchaaer  at  Pittsburgh,  in  Pennsylvania,  and  at  New  Or^ 
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leazu,  in  Louisiana,  of  like  commodotiea,  all  of  which  he  imported  into  the  state 
of  Ohio  for  sale,  which,  with  a  very  small  portion  of  the  products  and  manufac* 
ture  of  the  state  of  Ohio,  constituted  his  stock  of  merchandise,  upon  which  be 
transscted  business  as  a  merchant. 

I'hc  bill  further  stated,  that  the  mayor  and  commonalty  of  the  town  of  ChiU 
licothe,  on  the  21st  of  May,  1627,  had  passed  an  ordinance,  declaring,  amongst 
other  things,  that  the  capital  stock  of  merchants,  f^mployed  within  the  corpora* 
tion,  should  be  subject  to  taxation,  for  corporation  purposes;  and  that  by  a  sub- 
sequent ordinance,  the  tax  of  two  mills  on  the  dollar,  of  the  capital  stock  of 
merchants,  should  be  assessed  and  collected  for  the  year  1827.     The  bill  further 
stated,  that  the  complainant's  capital  stock  had  been  rated  at  twenty  thousand 
dollars,  and  assessed  accordingly,  and  that  the  corporation  were  about  to  bollect 
the  amount,  by  distress,  through  the  instrumentality  of  its  officer,  who  was  also 
made  defendant.     This  collection,  it  was  alleged,  was  contrary  to  law,  and 
against  equity,  and  prayed  an  injunction  to  stop  it.  The  injunction  was  allowed 
by  an  associate  judge  of  the  Court  of  Common  Pleas,  of  Ross  county.     The 
corporation  answered,  setting  out  their  authority  under  their  charter,  and  the 
laws  of  the  state,  to  assess  the  tax  in  question,  which  they  alleged  was  legally 
assessed,  and  setting  forth  the  ordinance  assessing  the  same,  and  asserting  the 
legal  right  to  collect  the  amount  assessed  upon  the  defendant.     The  answer  ad* 
mitted  the  general  character  of  complainant's  importations,  except  as  to  the 
amount  of  the  products  and  manufactures  o£  Ohio,  admitted  the  intention  to  col- 
lect  the  tax,  and  denied  the  equity  of  the  complainant's  bill.     The  coilector 
answered,  by  a  reference  to  the  answer  of  the  corporation,  and  by  admitting  his 
intention,  to  collect  the  tax,  until  restrained  by  injunction. 

Some  testimony  was  taken,  as  to  the  character  of  the  stock,  showing  the  pro. 
portion  of  it  that  was  of  the  produce  and  manufacture  of  Ohio.  But  as  this 
fact  has  no  connexion  with  the  point  decided,  it  is  unnecessary  to  report  it* 

Upon  a  final  hearing,  the  Court  of  Common  Pleas  dismissed  the  bill,  and  the 
complainant  appealed  to  tlie  Supreme  Court.  The  cause  was  adjourned  her* 
for  decision  from  Ross  county. 

Grimke^  for  complainant,  Leonard^  contra. 

By  the  Coubt. 

The  facts,  set  out  in  the  bill  and  answer,  present  the  ordinary  case  of  a  pio^ 
ceeding  to  collect  a  tax,  assessed  for  the  single  purpose  of  revenue.    The 
collection  is  to  be  made  in  the  common  manner,  by  the  sale  of  the  personal 
goods  of  the  party.     There  is  no  allegation  or  pretence  that,  to  make  the  col- 
lection by  distress,  would,  in  any  extraordinary  manner,  prejudice  the  com- 
plainant.    Neither  is  there  any  suggestion  that  the  parties  complained  of  are 
insufficient  to  respond  in  damages,  for  the  injury  they  are  about  to  commit, 
should  it  be  unauthorized  by  law.     No  circumstances  distinguish  the  case  from 
one  of  a  common  trespass,  except,  that  the  act  sought  to  be  enjoined,  is  about 
to  be  committed  under  color  of  law.     In  a  mere  matter  of  simple  trespass,  a 
CJourt  of  Equity  has  not  yet  interfered  by  an  injunction.     This  is  agreed  upon 
both  sides^  and  we  are  too  well  satisfied  with  the  doctrine,  as  it  is  now  settled, 
to  make  a  precedent  for  disturbmg  it. 
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The  propositiOD  that  chancery  may  interfere  by  Injunction  to  prevent  a  mul- 
tiplicity of  suita,  has  no  application,  that  we  can  perceive,  to  this  case.    If  the 
tax  was  levied  by  distress,  one  action  at  law  would  settle  the  right  and  secure  to 
the  party  bis  redress,     if,  notwithstanding,  another  tax  were  levied,  it  would 
be  the  subject  of  a  single  suit.     The  separate  repetition  of  trespasses,  laying  a 
ground  for  separate  suits,  between  the  same  parties,  is  not  that  description  of 
multiplicity  of  suits  which  induces  equity  to  interfere.     Where  many  parties 
and  different  rights  are  involved  in  the  same  trausaction,  all  of  which  cannot 
be  legally  adjusted  without  several  suits,  this  state  of  things  is  sometimes  held 
a  sufficient  ground  for  chancery  to  interfere.     And  we  are  by  no  means 
satisfied  that  what  is  said,  by  way  of  argument,  in  the  opinion,  in  the  case  of 
Osborne  v.  Bank  (7.  iS.,  warrants  the  conclusion  that  equity  should  take  cogni- 
sance and  jurisdiction  between  two  individuals,  where  one  apprehended  as  series 
of  trespasses  would  be  committed  upon  him,  for  each  one  of  which,  if  perpa* 
trated,  the  law  give  him  a  full  and  adequate  remedy^ 

The  bill  proceeds  upon  the  hypothesis  that  the  law  authorizing  the  assess 
ment  of  tax,  in  question,  is  unconstitutional,  and  therefore  can  confer  no 
authority.  But  this  does  not  make  a  case  for  chancery  jurisdiction.  What* 
ever  may  be  the  principal  question,  in  a  cause,  the  attendant  circumstance^ 
must  be  such  as  to  give  the  court  jurisdiction  of  the  subject,  or  between  the 
parties,  before  it  can  be  considered  or  decided.  If  the  ground  assumed  in  the 
bill  is  correct,  then  the  collection  of  the  tax  is  a  trespass,  and,  without  the  as* 
■istance  of  other  facts  than  are  here  alleged,  the  remedy  is  at  law,  not  in  chan- 
cery. In  the  case  of  Osborne  v.  Bank  27.  S.  the  jurisdiction  was  sustained 
evidently  upon  the  ground  that  the  trespass  apprehended,  if  permitted,  would 
operate  to  the  destruction  of  the  Bank.  The  undistinguished  object  of  the  act  to 
b9  enjoined,  was  to  destroy  the  franchise.  For  this,  the  court  were  of  opinion, 
compensation,  in  a  verdict  and  judgment  for  damages,  would  not  be  a  full  ax>d 
adequate  remedy,  and  therefore  the  preventive  remedy  of  injunction  became 
oecessary.  This  case  does  not  resembb  that  in  any  of  its  features,  but  the 
single  one  that,  in  both  cases,  the  collection  of  a  tax  was  the  subject  in  contro. 
versy.  We  think  the  jurisdiction  cannot  be  sustained  upon  safe  and  proper 
principles.  The  bill  is  dismissed  on  that  ground,  the  other  branch  of  the  case 
net  having  been  considered. 


BELL  V.  BATBS. 


la  an  aciioa  of  assault  and  batMry  and  Talit  impriiannMatf  if  the  damscn  ammd  ais  tuidsi 

evt  doUart,  the  plaintiff  can  recover  no  cotu . 

This  was  an  action  of  trespass,  assault  and  battery,  and  false  imprisonment. 
On  the  trial  the  injury  found  a  verdict  for  the  plaintiff,  and  assessed  his  dama. 
ges  to  one  dollar  seventeen  and  a  half  cents.  The  trial  was  had  before  the 
Supreme  Court  in  Champaign  county.  The  pUintifT  moved  for  judgment  for 
costs,  and  the  motion  was  edjoumed  to  be  decided  by  the  eourt  in  special  ses 
si  on. 


•It  BBU.  •.  BATBS. 

Mdsamf  in  support  of  the  motioD. 
Opinion  of  the  court  hy  Judge  Hitchcock. 

There  were  no  costs,  eo  nomine^  at  common  law,  although  in  actions  sounding' 
in  damages,  a  practice  prevailed,  of  allowing  to  the  plaintiff,  in  the  assessment 
of  the  damages,  a  sufficient  sum  to  remunerate  him  for  his  necessary  expenses. 
But,  in  consjquunce  of  the  hardship  which  a  plaintiff  must  sustain,  in  expend- 
ing large  sums  of  money  for  the  purpose  of  obtaining  his  right,  for  which  he 
would  have  no  amends,  the  statute  of  Gloucester  (6  E.  1  Cap.  1)  was  passed, 
allowing  costs  iu  certain  cases.  The  subject  was  frequently,  at  subsequent  pe* 
riodj,  before  the  Parliament  of  England,  and  such  provisions  made  as  justice 
and  necessity  seemed  to  demand. 

In  this  state,  costs,  as  a  general  rule,  have  ever  been  allowed  to  the  party 
recovering  judgment.  The  amount  to  be  taxed,  however,  has  been  varied 
from  time  to  time,  the  whole  being  regulated  by  statute.  In  order  to  decide  the 
question,  in  the  present  case  submitted  to  the  court,  it  is  unnecessary  to  refer 
to  any  of  those  statutes,  except  such  as  are  now  in  force,  and  have  a  bearing' 
upon  the  subject.  Those  parts  of  the  statutes  which  do  bear  upon  this  ques- 
tion, are  the  70th  S3Ction  of  the  act  organizing  the  judicial  courts  and  regula. 
ting  the  practice,  commonly  called  the  practice  act,  the  52d  and  56th  sections 
of  the  act,  defining  the  duties  of  justices  of  the  peace  and  constables  m  criminal 
and  civil  cases. 

'\  he  practice  act  determines  the  jurisdiction  of  the  court  of  Common  Pleav, 
and  the  67th  section  provides,  *Hhat  in  all  actions  for  libel,  slander,  malicious 
proascutlon,  assault,  or  assault  and  battery,  action  on  the  case  for  a  nuisance, 
or  against  justices  of  the  peace  for  misconduct  in  office,  if  the  jury  on  the  trial 
of  the  issue,  or  on  enquiry  of  damages,  shall  find  or  assess  the  damages  under 
five  dollars,  the  plaintiff  shall  not  recover  costs.'*  By  the  act  defining  tho 
duties  of  justices  of  the  peace,  jurisdiction  is  conferred  on  those  officers,  in  all 
civil  cases,  where  the  matter  in  controversy  does  not  exceed  one  hundred  dof. 
lars,  except  such  cases  as  are  expressly  excepted.  The  52d  section  enacts, 
'*that  nothing  in  this  act  shall  be  construed  or  understood,  to  extend  to  actions 
of  trespass  with  force  and  arms,  for  assult  and  battery,  for  malicious  prosecu- 
tion, or  actions  against  justices  of  the  peace  for  misconduct  Iq  office,  except 
in  cases  provided  for  in  this  act,  actions  of  ejectment,  brought  to  obtain  th« 
possession  ef  lands  and  tenements,  actions  of  replevin,  actions  of  slander, 
actions  on  coi^tracts  for  real  estate,  or  where  the  title  of  land  is  called  in  qusa* 
t  on,  except  for  trespass  on  real  estate,  and  provided  for  in  this  act.'*  Here  wa 
have  a  list  of  actions  in  which  justices  of  the  peace  have  no  jurisdiction;  in  all 
other  cases  their  jurisdiction  is  complete,  with  the  limitation  before  stated  as  te 
ihe  amount  in  controversy.  The  56th  section  of  the  same  act  provides,  *'That 
if  any  person  or  persons,  shall  commence  or  prosecute  any  suit,  for  any  debt 
or  demand  made  cognizable  before  any  justice  of  the  peac«,  in  any  other  cour^ 
than  is  authorized  and  directed  by  this  act,  and  shall  obtain  a  verdict  thereia 
for  debt  or  damages,  which,  without  costs,  shall  not  an^ount  to  one  bundled 
dollars,  or  more,  he,  she  or  they,  so  prosecuting,  shall  n(A  recover  any  cosle  t^ 
such  suits,  any  law  to  the  contrary  notwithstanding." 
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The  ftetlon  in  the  preient  ease  is  an  action  fbr  asHiult  and  ftattery^  and 
false  imprisonment.  It  was  commenced  in  the  court  of  Common  Pleas^  and 
the  jury  assessed  the  plaintiflTs  damage  at  one  dollar  seventeen  and  a  half 
cents.  The  plaintiff  insisted  that  the  action  for  fake  imprisoament  is  an  action 
known  to  the  law,  as  separate  and  distinct  from  the  action  of  assault  and  bat. 
tery;  and  inasmuch  as  it  ts  not  named  in  the  67th  section  of  the  practice  act, 
therefore  he  is  entitled  to  full  costs,  although  the  damages  assessed  are  under 
five  dollars.  To  this  it  may  be  answered,  that  if  the  action  of  false  imprison* 
ment  is  not  named  in  the  67th  section  of  the  practice  act,  neither  is  it  named 
in  the  52nd  section  of  the  justice  act;  and,  if  the  position  of  the  plaintiff,  as  to 
the  nature  of  his  case,  be  correct,  the  cause  of  action  is  clearly  within  the 
jurisdiction  of  a  justice  of  the  peace.  It  follows  that  the  plaintiff  is  placed 
in  this  dilemma.  If  the  cause  of  action  is  within  those  specified  in  the  67th 
section  of  the  practice  act,  he  is  not  entitled  to  costs,  not  having  recovered 
damages  to  the  amount  of  five  dollars.  If  the  cause  of  action  is  not  included 
among  those  named  in  that  section,  then  it  is  within  the  jurisdiction  of  a  jus. 
tice  of  the  peace,  not  being  excepted  in  the  62nd  section  of  the  justice  actt 
and  he  is  precluded  of  his  right  to  recover  costs,  by  the  56th  section  of  that 
act,  the  jury  having  assessed  his  damages  at  a  less  amount  than  one  hundred 
dollars. 

Judgment  must  be  entered  upon  tl^e  verdict,  for  the  amount  of  damagea 
assessed,  exclusive  of  costs. 


c 


BURROWS  V.  VANDEVIER,  ET  AL. 

A  writ  of  ctrtionri  Um  from  the  supreme  court  direct  to  inferior  Jutlsdietioni  \fui  will  not  be  al^ 
jowed  except  in  extraordinary  cffttes. 

An  order  for  a  county  road  forty  feet  wide  la  erroneoui. 

This  was  a  was  a  writ  of  certiorari,  addressed  to  the  oomnussioners  of  the 
county  of  Warren,  requiring  them  to  certify  their  proceedings,  upon  the  appli. 
cation  of  the  defendants,  in  establishing  a  county  road.  The  plaintiff  in  certi- 
orarii  was  a  landholder  through  whose  lands  the  road  was  established. 

The  application  was  made  to  the  commissioners  on  the  first  Monday  of 
March,  1824»  when  the  usual  order  of  view  was  made.  At  the  June  term* 
1824,  the  viewers  and  surveyor  made  their  report,  in  fiivor  of  establishing  the 
road.  No  objections  were  made,  and  upon  two  readings  of  the  report  tha 
commissioners  made  an  order  to  establish  the  road,  and  directing  the  supervisor 
to  open  it  forty  feet  wide.  In  1828  this  writ  of  certiorari  was  issued,  and  ad> 
joumed  here  for  decision  from  Warren  oounty. 

r,  It,  Itost,  for  plaiati£     T.  Corwtii,  far  debadants. 

^liiCovBT. 

It  is  objected  that  thi^  writ  ought  Jo  be  diamissed,  becanaethia  is  not  a  eaao  ia 
which  the  exercise  of  a  sound  discretion  requires  that  it  should  be  allowed.    It 
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It  •dmiltMl  tikat  dw  court  poneatct  juriiidietitto  to  awftrd  it,  io  «  oaoo  lik#  tkw; 
but  urgod  that  it  ought  not  to  be  sustained,  because  the  plaintiff  in  certiorari 
bad  a  more  easy  and  expeditious  remedy,  io  the  court  of  Common  Pleas.  We 
asaent  to  the  justness  of  this  argument,  but  under  existing  circumstances  wa 
have  concluded  to  sustain  the  writ  in  question.  As  the  jurisdiction  is  conceded^ 
and  no  rule  had  been  laid  down  with  respect  to  cases  in  which  it  would  be  ex« 
ercised,  we  are  not  willing  to  turn  the  party  out  of  court,  in  whose  case  a  rule 
is  first  to  be  made  known  to  operate  in  other  cases.  Hereafter  we  shall  not 
sustain  a  writ  of  certiorari  direct  to  any  inferior  jurisdiction,  where  the  court 
of  Common  Pleas  have  power  to  act,  unless  the  case  be  attended  with  some  ex- 
traordinary circumstances;  and  these  must  be  of  a  highly  imperative  character 
or  the  party  will  be  sent  first  to  the  Common  Pleas— 'Which«  in  ordinary  caaes^ 
in  the  most  appropriate  tribunal* 

Numerous  errors  are  assigned  in  the  proceedings  o^the  eommissioners,  in 
establbhing  the  road  and  directing  it  to  be  opened.  But  as  we  agree  to  reverse 
the  order,  upon  s  sing  e  point,  it  is  deemed  unnecessary  to  notice  any  other. 

AiVer  the  first  application  for  this  road,  and  before  the  order  passed  for  ea« 
tablishing  and  opening  it,  the  law  for  opening  and  regulating  roads  and  high* 
ways  was  changed.  Although  the  new  law  contained  no  provision  for  the 
continuance  and  completion  of  applications,  pending  when  it  took  effect,  we 
are  satbfied  that  it  so  operated  upon  them  as  to  preserve  them  in  the  condition 
in  which  it  found  them.  So  far  as  the  repealed  law  was  their  foundation,  they 
must  be  sustained  under  that  law.  But  all  that  remained  to  be  done,  when  the 
new  law  took  effect,  must  be  in  conformity  to  the  provisions  of  that  law. 

The  act  of  February  26,  1824,  provides  expressly  that  ''all  county  roads 
•hall  be  sixty  feet  wide."  This  order  directs  the  road,  which  is  a  county  road, 
to  be  opened  forty  feet  only  in  width.  It  is  consequently  in  conflict  with  a 
positive  legal  provision. .  And  for  this  cause  is  reversed. 


HAY  V.  OUSTEROUT. 


A  ttnder  after  suit  brought,  beforo  a  jastica,  of  the  amount  dua  and  tfaa  coaca  than  aecf«ad|  ia  a 
bar  to  a  recovery  of  further  cottf . 
Thacourt  laay  conform  a  verdict  to  the  iat^ntion  of  the  jury  without  «dqaiiltia(  tbsm. 

This  was  a  writ  of  error,  adjourned  here  for  decision,  from  the  county  of 
Fairfield.  The  case  was  this:  The  defendant  in  error,  commenced  a  suit 
against  the  plaintiff  in  error,  before  a  justice  of  the  peace.  Afler  the  suit  waa 
commenced,  the  defendant  in  that  suit,  tendered  to  the  plaintiff,  one  dollar  and 
fifty  cents,  with  the  costs  that  had  accrued.  This  sum  the  plaintiff  refused  to 
accept,  and  proceeded  to  a  trial  bsfore  the  justice,  who  gave  judgment  against 
the  defendant  for  two  dollars.  From  this  judgment  the  defendant  appealed  to 
the  Court  of  Common  Pleas.  The  plaintiff  filed  his  decfaralion  in  assumpsUf 
containing  the  common  counts.  The  defendant  pleaded  the  general  issue,  and 
g^ve  notice  that  he  should  rely  upon  the  tender  made  whoi  the  suit  waa  peiid« 
i^g  befojfe  the  justice,  with  whom,  the  money  tendered  was  deposited- 
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Upon  the  trial  the  jury  returned  a  verdict,  in  these  words:  **  We  find  far  thk 
plaintiff  in  the  sum  of  91  50 ;  tender  was  goody  offset  might  have  been  plead  in  ih6 
suit  before  squire  Rush,**  AAer  the  jury  were  discliarged  and  without  any  con* 
aultation  with  them,  the  Court  directed  the  verdict  to  he  entered  as  follows: 
*•  We  find  for  the  plaintiff  in  the  sum  of  one  dollar  fifty  cents^  and  that  the  amouiU 
of  the  debt  due^  and  all  the  costs  thereon^  was  tendered  ^  the  said  Ousteroutf  to 
said  Hajff  in  manner  and  form  as  the  same  is  charged  in  the  notice  given  bydefen* 

dam:* 

A  hill  of  exceptions  was  taken,  to  thus  modelling  the  verdict,  and  the  court 
of  common  pleas  gave  judgment  for  the  plaintiff,  for  the  damages  found  by  the 
j  ury,  and  costs,  to  reVerse  which  this  writ  of  error  was  hrought. 

Jrtrifi,  for  plaintiff  in  error.     Eioingy  for  defendant  in  error. 
Bif  the  CouBT. 

The  jury  have  found,  that  after  the  commencement  of  the  suit,  the  whole 
amount  of  the  debt  which  they  find  to  be  due,  was  tendered  to  the  plaintiff,  with 
the  costs  that  had  then  accrued,  as  charged  in  the  notice.  This  is  finding  a 
tender  and  refusal,  which,  upon  settled  principles,  precludes  the  party  from  re- 
eovering  the  further  costs  that  may  be  incurred,  by  continuing  to  prosecute  the 
suit.  If  the  verdict,  as  directed  to  be  recorded  by  the  Court,  can  stand,  the 
judgment  is  clearly  erroneous  as  to  costs,  and  so  far,  must  be  reversed. 

it  is  urged  against  the  verdict,  that  it  involves  more  than  the  verdict  as  re- 
turned, by  the  jury,  fairly  warrants.  But  we  do  not  think  so.  The  ^neral 
terms  ^^tender  was  good^*  is,  in  substance,  the  same  with  those  recorded.  The 
tender  could  have  no  validity  to  defeat  the  plaintiff's  action,  unless  accompanied 
by  a  refusal.  The  expressions  used  by  the  jury,  denoted  that  they  had  found 
the  tender,  and  the  matters  connected  with  it,  to  be,  as  alleged  in  the  notice. 
And  it  was  proper  for  the  Court  to  conform  the  verdict  to  the  clear  intention  of 
the  jury.  Nothing  more  was  done  here;  and  there  was  no  error  in  doing  thus 
much.  The  judgment  must  be  reversed  as  to  the  costs,  and  as  to  the  damagfst, 
affirmed* 

Note. — ^Tbe  Hon.  Jacob  Buroei  being  elected  a  Senator  in  Congren,  resigned  hit  office  or  Judg* 
of  this  Court,  at  this  ttage  of  the  bufinets.  The  subsequent  causes,  were  all  decided  by  the  thrt» 
remaining  judges— Pease,  Hitchcock  and  Sherman. 


TUPPER  V.  TUPPER. 

An  action  of  det>ton  simple  contikct  was  not  barred  hj  the  statute  of  ttmitationspivriooe  to  ths 
set  of  1824. 

This  cause  was  adjourned  here  from  the  county  of  Washington.  It  was  an 
action  of  debt,  and  the  declaration  contained  three  counts.  One  ibr  money  had 
and  received  of  the  plaintiff's  testator  in  his  lifetime;  one  upon  an  account  sta- 
ted with  the  plaintiff's  testator  in  his  lifetime;  and  one  for  money  had  and  re« 
eeived  for  the  use  of  the  plaintiffs,  as  executors.  The  two  first  counts  alleged 
the  money  to  have  been  due  May  1st,  1813;  the  third  laid  it  to  have  been  dxsm 
Dec.  1st,  1820.  The  writ  is  dated  October  t^l,  liB26,  The  defendants  plead. 
la  Hs^f^ffcl  pleii,  and  stoongst  then,  the  statute  df  limitatfdbs,  to  wfaieh  th* 
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plaintiib  demurred*  '  The  demurren  were  soataiiied  in  the  Court  of  O 
PleMy  and  the  case  taken  to  the  Supreme  Court  by  appeal. 
The  cause  was  elaborately  argued  by 

H.  Sianbeny  and  VinUm^  for  the  plamtifis.     Ewing^  for  the  defendants. 

By  the  CouBT. 

The  question  presented  by  these  demurrers  has  been  long  since  considered  as 
settled*  The  statute  of  limitations  of  1804,  and  all  subsequent  statutes  up  to 
that  of  1824,  on  the  same  subject,  ars  silent  as  to  the  limitation  of  an  action  of 
debt,  founded  on  simple  contract*  And  where  the  indel  te  jness  was  evidenccsd 
by  any  matter,  not  properly  a  subject  of  book  account,  it  has  been  considered 
as  not  within  the  statute.  This  construction  has  prerailed  so  long  that  it  ought 
not  now  to  be  disturbed;  more  especially  as  the  act  of  1834  must  very  soon  op. 
erate  so  as  to  prevent  all  the  mischief  which  it  is  supposed  may  result  from  the 
omission  in  the  previous  acts.  The  subjects  of  the  present  action  do  not  appear 
to  be  matter  of  book  account.  The  demurrers  therefore  are  well  taken,  and 
must  be  sustained.  Another  objection  was  made  in  argument,  to  the  p]aintlfi''s 
recovery.  It  is  urged  that  an  action  of  debt  is  not  maintainable  against  execu- 
tors and  administrators  on  simple  contract.  The  uniform  practice  of  this  state 
has  been  otherwise.  It  was  not  sustained,  in  such  cases,  in  England,  for  a  tech. 
nical  reason;  but  that  reason,  the  wager  of  law,  never  obtained  with  us. 

Judgment  that  the  demurrers  be  sustained,  and  the  pleas  overruled.     The 
cause  remanded  to  be  tried  on  the  other  pleas. 


LESSEE  OF  LUDLOWS  HEIRS  »•  BARR. 

A  plaintiff  in  ejtcUncAt  ma  j  recover  againtt  a  diteeitor  on  a  poeieaofj  title  alone,  wheia  the  df 
fimdaateets  up  no  UUe. 

Where  a  plaintiff  in  ejectment  relies  on  his  poeMsrory  title  alone,and  the  defendant  sboers  a  papar 
title  in  btniself,  and  the  plainiiff  then  shows  a  better  paper  title  tlian  the  iefeodant^s  in  a  stianfsr, 
but  in  no  way  connects  himself  with  it,  he  cannot  recover. 

This  cause  came  before  the  Court  upon  a  motion  for  a  new  trial,  made  by  tfa» 
plaintiff,  the  decision  of  which  motion  was  adjourned  here  from  Hamilton 
county. 

At  the  trial  the  plaintiff  opened  his  case  by  proving  that  his  lessors  were  the 
children  and  heirs  at  law  of  Israel  Ludlow,  deceased — that  so  early  as  the  year 
1795  or  1  96,  Ludlow  was  in  possession,  claiming  as  owner,  the  land  beings 
in  woods.  That  he  continued  in  possession  to  his  death,  in  the  year  1804« 
That  aflerwards  bis  widow  took  possession,  and  built  a  house  on  it,  which  aha 
occupied  up  to  the  year  1814;  when  the  defendant  entered,  claiming  to  hava 
purchased  from  the  administrators  of  Ludlow. 

The  defendant  then  gave  in  evidence  a  deed  from  John  C.  Symmes,  the  origin, 
al  patentee  of  the  Miami  purchase,  to  the  administrators  of  Ludlow,  dated  Da. 
eember  1810;  in  which  it  was  in  substance  recited,  that  the  conveyance  was 
madeincoiifirmatioaof  a  sale  to  Ludlow,  and  in  trust  that  the  admiiiistniloca^ 
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under  the  directioQ  of  the  Court,  should  sell  theland'aod  afkply  the  proceeds  to 
the  benefit  of  Ludlow's  estate.  He  also  gave  in  evidence  a  deed  from  the  ad< 
ministrators  of  Ludlow  to  liimself,  dated  August  10, 1811,  rociting  that  it  was 
made  in  execution  of  the  trust  created  by  the  deed  from  Symnuss. 

The  plaintiff  then  gave  in  evidence  a  deed  from  Symmes  to  Jonathan  Day- 
ton, for  the  same  lands,  dated  May  31,  1796,  and  the  book  of  original  entry, 
made  with  Symmes,  showing  that  Dayton  entered  the  land  in  1788,  and  parol 
proof  that  Ludlow  took  possession  oi  the  land  so  early  as  1792,  or  1793,  claim- 
ing to  be  a  purchaser  from  Dayton.  He  also  gave  in  evidence  a  deed  from 
Dayton  for  the  west  half  of  the  same  section,  dated  June,  1796,  in  which  he 
calls  to  bind  on  the  east  by  the  land  of  Israel  Ludlow,  being  the  same  land  now 
in  dispute. 

.  During  the  trial  the  admissibility  of  the  evidence  was  strongly  opposed,  in 
every  instance,  by  the  adverse  party. — And  the  whole  being  received  by  the 
Court,  they  directed  the  jury  to  give  a  verdiot  for  the  defendant,  allowing  the 
plaintiff  to  move  for  a  new  trial,  on  the  grounds  of  receiving  improper  evi. 
dence,  charging  against  law,  and  finding  a  verdict  against  evidence.  The  motion 
was  accordingly  made,  and  adjourned. 

Garrard  and  Hammond^  in  support  of  the  motion.     N.  Wrigktf  contra. 

ft 

By  the  Couht. 

The  first  point  presented  in  this  case  is,  can  ejectment  be  maintained  on  a 
possessory  right  only  ?  It  has  been  decided  by  this  Court  that  it  can,  against  a 
disseizor,  who  shows  no  right  at  all,  or  none  better. 

The  second  point  to  be  decided  is,  were  the  deeds  from  Symmes  to  Ludlow's 
administrators,  and  from  them  to  the  defendant,  admissible  to  defeat  the  possess- 
ory right,  on  which  the  lessors  of  the  plaintiff  founded  their  claim  to  recover  ? 
The  original  title  of  Symmes  is  universally  admitted;  consequently,  a  paper 
title  from  him  is  prima  facia  evidence  of  better  title  than  mere  possession,  and 
was  rightly  admitted. 

The  third  question  presented  is,  does  the  deed  from  Symmes  to  Da3rton  rebut 
the  defendant's  evidence  or  fortify  the  plaintiff's  ? 

Although  it  rebuts  the  defendant's  title,  yet  it,  at  the  same  time,  defeats  the 
plaintiff's  right  to  recover.  The  order  of  introducing  the  evidence  may  be 
likened  to  a  case  of  special  pleading,  and,  in  that  view,  this  part  of  the  proof, 
when  offered  by  the  plaintiffs,  is  a  departure.  The  plaintiffs  set  out  by  claim- 
ing a  right  by  possession  only.  This  the  defendant  met  and  answered,  by  pro- 
ducing  a  paper  title  in  himself.  The  plaintiff  then  proposes  to  show  a  better 
title  in  a  third  person.  This  is  clearly  a  departure  from  his  first  claim,  and  no 
way  fortifies  it.  But  the  plaintiff  replies  that  he  connects  himself  with  the  title 
thus  adduced,  and  holds  under  it.  Where  is  the  evidence  cf£  this  ?  In  what  char- 
acter did  Ludlow  hold  under  Dayton?  If  as  a  disseizor  his  case  is  no  better.  If 
as  a  tenant  at  will,  ejectment  can  hardly  help  him.  If  as  a  purchaser,  where 
is  the  evidence  of  his  purchase? 

It  is  argued  that  Ludlow'd  claiming  to  hold  as  a  purcKaser  from  Dayton, 

raises  a  presumption  in  his  favor*     A  man  cannot  raise  a  legal  presumption,  in 

his  own  fatt>r,  by  his  own  act  merely,  to  the  prejudice  of  others.    Nor  can  wa 
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prcflume  a  deed  to  have  existed  ffom  his  possesaioa  and  claimiiig  title, 
the  possession  is  continued  until  the  statute  of  limitatioDs  conies  in  to  aid  him. 
If  the  presumption  of  a  grant  can  be  raised  in  this  case,  without  any  evkknee 
of  pajrment  to  Dayton,  or  without  any  acts,  or  acknowledgment  of  Dayton,  to 
fortify  such  presumption,  what  is  there  to  prevoit  the  same  presumptioQ  arising 
Iq  favor  of  every  squatter  who  gets  possession  and  claims  to  be  a  purchaser, 
and  holds  possession  twelve  or  fifteen  years.  There  would  be  no  need  of  resort. 
ing  to  the  statute  of  limitations,  for  prdfeection  of  possession,  whsa  the  doctrine 
of  presumption  would  aid  much  sooner.  The  statute  must  then  be  the  only 
rule  in  presuming  title. 

In  this  case  the  lessors  of  the  plaintiff,  by  showing  a  paper  title  in  Dayten, 
pacamount  to  their  possessory  right,  without  connecting  themselves  with  Day- 
ton's right,  shew  the  right  of  possession  in  Dayton,  and  not  in  themselvM,  and 
therefore  cannot  recover. 


ROSS  V.  CORWIN,  ET  AL. 

This  cause  was  adjourned  here  for  decision  from  the  Supreme  Court  of  War- 
ren county.  It  was  a  bill  in  chancery  alleging  fraud  in  the  execution  of  a  tmst 
created  by  the  complainant  in  the  defendants,  to  secure  them  as  his  endorsers. 
The  bill  answers,  and  depositions  are  very  voluminous,  and  as  a  question  of 
fact,  upon  testimony,  was  alone  involved,  the  Court  deemed  a  report  of  the  whole 
case  unnecessary.  The  cause  was  argued  at  great  length,  by  G.  J.  Smith  for 
complainant,  and  T.  Corwiiv  for  the  defendants.  The  bill  was  dismissed  with 
costs. 


CHURCHILL  V.  KIMBLE. 


In  Blander,  separate  sets  of  words  may  be  laid  in  the  same  count.     Quere,  wbeiber  the  tat^ 
stance  of  the  words  only  may  be  chained . 

This  cause  came  before  the  Court  upon  a  writ  of  error,  to  the  Court  of  Gcttn- 
mon  Pleas  of  Lawrence  county,  and  was  adjourned  here  for  decision*  It  waean 
action  for  defamatory  words,  in  which  the  defendant^  in  error,  was  plaintili. 
The  declaration  commenced  with  the  usual  recitals,  and  proceeded  to  state  tbe 
defamatory  words  as  follow,  alleging  that  the  defendant  "spoke  and  published  of 
and  concerning  the  plaintiff,  in  substance  the  following  false,  scandalous,  and 
defamatory  words :  that  is  to  say," — ^setting  out  the  words  spoken, — "and  the 
said  Solomon  of  his  further  malice  did  then  and  there,  in  the  presence  of  diveree 
good  people,  falsely  and  maliciously  speak,  publish  and  declare,  of  and  ooncem* 
ing  the  plaintiff,  in  substance,  that  she  was,  <&c." — again  setting  out  the  words 
used.  In  this  manner  five  different  sets  of  words  were  enumerated,  as  for  one 
count.  There  was  a  second  count,  which  was  withdrawn,  or  a  nolle  pra9equi 
entered  upon  it,  before  trial.  There  was  then  a  third  count,  containing  four 
different  specifications  of  words,  in  different  terms,  but  charged  in  the  same 
manner  as  in  the  fisit  count.     Plea,  **nol  guilty.**    General  verdict  for  the  |^ain« 
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tit;  damages,  1195  dollars.  Motion  for  a  new  trial  overruled.  Motion  in  arrest 
«f  judgmeat  alio  overruled.    Judgment  for  plaintiff,  and  writ  of  error. 

Two  errors  were  assigned  and  relied  on :  1st,  That  it  was  not  sufficient  to 
set  forth  the  substance  of  the  words.  2nd,  That  each  set  of  words  constituted 
a  separate  count;  and  some  of  the  sets,  taken  separately,  were  not  actionable. 

King  and  AUen^  for  the  plaintiff  in  error.     Brasee  and  McCanndj  contra. 

J^  the  Court. 

It  Is  not  controverted  but  that,  in  each,  of  what  the  counsel  for  the  defendant 
in  error  admit  to  be  two  counts,  there  is  at  least  one  set  of  actionable  words. 
If  it  can  be  permitted  to  embody  different,  distinct,  and  separate  allegations,  in 
one  count,  then  it  becomes  unnecessary  to  decide  upon  the  first  point  made, 
with  respect  to  the  validity  of  charging  in  the  declaration  the  substance  of  the 
words  only.  We  conceive  it  is  the  better  opinion,  that  different  sets  of  distinct 
words  may  be  charged  in  one  count.  And  we  are  inclined  to  adopt  this  opinion 
from  respect  to  the  precedent  in  Lilly.  No  work  upon  the  subject  is  of  higher 
authority;  and  the  precedent  cited  fully  sustains  the  declaration  in  this  case. 
The  ease  of  TiUatson  and  Cheatham  is  undoubtedly  against  it :  but  that  case  is 
not  authority  here.  We  can  only  receive  it  as  the  opinion  of  a  respectable  ju- 
dicial tribunal.  When  we  receive  it  as  such,  we  cannot  shut  our  eyes  to  the 
fact,  that  the  Supreme  Court  of  the  state  decided  differently  in  the  same  case, 
and  that  the  chancellor  delivered  an  argument  against  the  principle  of  the  de- 
cision. It  was  a  case  decided  between  adverse  political  partizans,  by  a  party 
tribunal;  and  so  far  as  wa  can  see,  by  a  party  vote.  Under  these  circumstances, 
we  cannot  allow  it  to  control  our  own  judgment. 

Without  committing  ourselves  to  any  positive  opinion  as  to  the  manner  of 
charging  the  slanderous  words,  we  take  the  occasion  to  say,  it  is  safer  to  set 
them  out  as  spoken,  and  not  rely  that  to  recite  the  substance  ia  sufficient. 

The  judgment  must  be  affirmed. 


COX  V.  HILL,  ET  AL. 


Where  pioeeM  is  inued  against  seyeral  defendants,  and  is  senred  upon  part  only,  and  returned 
WK  aerred  at  to  the  otlieie,  the  attorney  employed  by  those  served  with  process,  enters  an  appeai- 
■aoa  fcr  all,  without  the  knowledge  of  the  defendants  not  served ;  held,  that  ia  a  bill  for  oontrlbu 
Ikn  by  thoeaaarved,  the  others  are  not  condoded  by  the  judgment. 

The  attorney  in  such  case  is  a  competent  witness. 

This  was  a  bill  in  chancery,  adjourned  here  for  final  hearing  from  Pickaway 
county.  The  biU  was  originally  filed  in  the  Court  of  Common  Pleas,  and  upon 
a  hearing  there  dismissed.  The  complainants  appealed  from  the  decree  of 
dismissal  to  the  Supreme  Court. 

The  bill  charged  that  the  intestate,  in  his  lifetime,  together  with  the  defend, 
ants,  signed  a  call  for  the  Rev.  Wm.  Jones,  a  minister  of  the  gospel,  to  minis. 
ter  for  them,  and  stipulated  to  pay  him  a  certain  annual  compensation.  That 
Mr.  Jones  accepted  the  call,  and  officiated  for  them  several  years.  That  finyally 
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his  compensation  being  largely  in  arrear,  he  commenced  a  suit  against  those 
who  gave  the  call,  including  the  intestate,  and  the  defendants  and  others,  now 
removed,  insolvent  and  deceased,  and  recovered  a  judgment  against  them  for 
four  hundred  and  iifly-five  dollars,  seventy  cents  debt,  and  fifty -two  dollars 
twenty-two  cents  costs;  of  which  sum  the  intestate  paid  two  hundred  and  six- 
teen dollars  and  thirty-four  cents,  and  the  object  of  the  bill  was  to  obtain  a  rate- 
able contribution  of  the  other  defendants.  Those  who  answered  denied  that 
they  had  signed  the  original  call  of  Mr.  Jones;  denied  that  they  were  served 
with  process  in  the  suit  at  law,  and  denied  that  they  authorized  the  attorney 
who  entered  an  appearance,  or  any  attorney  to  appear  for  them.  One  defend- 
ant admitted  knowledge  of  the  suit  and  his  liability,  but  alleged  he  had  paid 
two  hundred  and  forty  dollars  of  the  judgment,  much  more  than  his  rateable 
proportion. 

The  payment  by  the  intestate  was  fully  proved.  The  attorney  who  Altered 
the  appearance,  testified  that  he  was  employed  only  by  the  intestate  and  two 
others  named,  neither  of  them  a  defendant  in  chancery,  who  denied  employing 
him.  That  some  of  those  who  employed  him  re<)uested  him  to  appear  for  the 
whole,  but  cannot  say  that  it  was  the  intestate.  He  testified  also  that  the  de- 
fendants in  chancery  none  of  them  employed  him  to  appear,  except  those  of  the 
three  named.     His  veracity  was  impeached. 

The  respondents  alleged  that  the  attorney  was  insolvent,  and  they  could  have 
no  redress  in  compensation  against  him,  as  to  which  ths  proof  was  not  explicit. 

Dean,  for  complainants.     Folsom  4*  Douglas,  contra. 

JB;^  the  Court, 

The  complainant  comes  before  us  seeking  equitable  relief  against  the  defen- 
dants, upon  the  ground,  that  they  are  equally  liable  with  himself,  to  pay  the 
money  which  he  has  actually  been  compelled  to  pay.     This  liability  the  defen- 
dants controvert.     But  the  complainant  contends,  they  are  precluded  from  J  dis- 
puting his  claim  by  the  joint  judgment  against  them  all  at  law.     The  first 
question  to  be  determined  is,  whethsr  it  is  competent  for  the  defendants  to  show 
that  they  were  not  actual  parties  to,  and  did  not  make  defence  against,  the  suit 
at  law. 

It  is  not  pretended  on  either  side,  but  that  the  judgment  as  between  the  par- 
ties, plaintiff  and  defendants,  is  conclusive.     The  matter  debated  ia,  wheUier, 
as  between  the  defendants  themselves,  it  is  equally  conclusive.     And  Yfe  are  of 
opinion  that  it  is  not. 

As  between  the  defendants  to  a  suit,  nothing  is  adjudicated  by  a  joint  judg- 
ment against  them.  Their  joint  liability  to  •  the  plaintiff  is  established,  as 
between  him  and  them,  and  nothing  more.  Who  of  the  defendants  ought  to 
pay  the  debt,  or  in  what  proportions  they  should  contribute  to  pay  it,  remains 
to  be  settfted  between  themselves,  and  must  remain  open  for  controversy. 

If  each  defendant  is  actually  before  the  court,  and  makes  defence,  it  may  be 
that,  as  between  each  other,  the  original  liability  is  established.  But  this  can- 
not  be  admitted,  in  a  case  where  the  complainant  in  equity  was  before  the  court, 
an  actual  defendant,  and  the  defendants  in  equity  were  put  before  the  court  by 
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the  act  of  the  complainant  himself,  ^  and  the'  proceedings  had  without  their 
knowledge.  Were  this  permitted,  very  little  effort  would  be  necessary  to  fix 
individuals  with  unheard  of  liabilities.  It  cannot  be  controverted,  but  that,  in 
case  of  a  judgment  against  joint  obligors  upon  a  bond,  if  are  paid  the  whole 
and  brought  his  bill  for  contribution,  it  would  be  competent  for  the  other  to 
prove  that  he  was  originally  only  a  security,  and  therefore  not  liable.  So  in  case 
of  a  judgment  against  one  of  two  obligors,  and  payment  coerced,  in  a  suit 
against  the  other  for  contribution,  the  execution  of  the  bond  must  be  proved. 

The  defence  set  up  here  is,  that  the  defendants  never  signed  the  original  call 
and  were  not  in  fact  parties  to  the  judgment,  except  by  the  procurement  of  the 
complainant.  This  defence,  it  is  said,  impeaches  the  judgment  collaterally, 
which  is  not  allowable.  On  the  contrary,  we  are  of  opinion  that  it  does  not 
affect  the  judgment  at  all,  as  between  the  parties  to  it.  It  is  but  showing  a 
reason  why  it  is  not  conclusive  between  others,  who  were  co-defendants  in  it, 
and  whose  relative  rights  were  not  settled  by  it. 

The  defendants,  who  resis!  their  present  liability,  were  brought  before  the 
court  by  the  attorney  employed  by  the  complainant,  without  their  knowledge 
or  consent,  and  judgment  passed  against  them  before  they  knew  a  suit  was  pen- 
ding. This  fact  is  established  by  the  testimony  of  the  attorney  himself.  In 
bringing  these  parties  before  the  court,  he  acted  as  the  agent  of  the  complain- 
ant; and,  if  not  by  his  direct  procurement,  it  was  in  consequence  of  the  char- 
acter conferred  upon  him,  by  appearing  as  attorney  for  the  complainant,  who,  if 
conusant  of  the  fact,  is  equally  culpable  with  the  attorney.  Be  that  as  it  may, 
the  connexion  between  those  who  improperly  caused  the  appearance  to  be 
entered,  as  too  intimate  to  permit  the  acts  of  any  one  of  them  to  conclude  those 
who,  by  their  agency,  were  made  parties.  In  this  light  we  regard  the  judg- 
ment as  collusive,  and  consequently  it  proves  nothing  against  the  defendants  in 
this  case. 

It  is  objected  that  the  fact  of  the  collusion  is  proved  only  by  the  testimony  of 
the  attorney,  who  was  inadmissible  upon  account  of  interest,  and  whose  vera- 
city is  impeached.  The  interest  of  the  witness  is  only  that  of  every  agent,  or 
every  person  who  assumes  to  act  as  an  agent.  Between  parties  affected  by,  his 
acts,  he  may  be  called  upon  to  prove  his  agency,  or  to  prove  the  fact  that  he 
aeted  without  authority.  The  decision  founded  upon  his  testimony  cannot  be 
given  in  evidence  to  affect  him,  if  an  action  be  brought  against  him  with  res^ 
pect  to  his  conduct.  And  the  fact,  that  to  speak  the  truth  may  disclose  matter 
whereon  to  grpundia  civil  action  against  him,  furnishes  no  excuse  from  testifying 
in  his  own  ngouth,  much  less  can  either  party  make  it  an  objection  to  his  testify- 
ing. We  do  not  consider  his  testimony  discredited  by  the  impeaching  evidence. 
He  is  corroborated  by  many  circumstances,  as  well  as  by  the  oaths  of  the 
defendants,  in  their  answers,  which  is  in  no  respect  answered  or  impeached. 

Independent  of  the  judgment  against  them,  there  is  no  proof  that  the  defen- 
dants, now  before  us,  ever  subscribed  the  call  to  Mr.  Jones,  on  which  the 
judgment  is  founded.  They  all  deny  it  positively,  or  qualifiedly.  The  com- 
plainant does  not  show  that  he  is  entitled  to  the  relief  sought,  which,  as  the  case 
stands,  it  is  incumbent  on  him  to  do.  The  bill  is  dismissed  as  to  those  defen- 
dants who  have  answered,  and  is  continued,  as  to  those  in  default. 
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WELLS,  ET  AL.  v.  WILSON,  ET  AL. 

A  manufacturing  ftssociation  is  a  joint  stock  company,  subject  to  the  law  oi  paitnenhipi  aad  its 
ofliceni  may  withoui  special  authority,  bind  the  company  for  a  loan  of^mooey ;  as  between  the  mem- 
b  eis  themselves  the  stock  may  be  assigned  so  as  to  discharge  the  assignor,  though  the  mode  prescribed 
be  not  pursued,  if  the  company  receive  and  treat  the  assignee  as  a  partner,  and  cease  to  legjacd  the 
assignor  as  such . 

This  caaae  came  ^before  the  court,  by  an  appeal,  on  behalf  of  the  defend- 
antB,  from  a  decree  against  them  in  the  court  of  Common  Pleas,  and  was 
adjourned  here  for  decision  from  Jefferson  county*  It  was  a  suit  in  chancery, 
between  ths  members  sf  ^^(ke  SteubenviUe  Mam^acturiag  Cmnpan§^^^  the  object 
of  which  was,  to  settle  and  adjust  the  rights  and  liabilities  of  the  membeia,  and 
close  its  concerns.  The  bill,  answers,  exhibits  and  depositions,  are  very  yolu- 
minous:  but  the  material  facts,  upon  which  the  decision  was  grounded  are 
abstracted  from  them,  and  occupy  much  less  space.     They  are  as  follows: 

In  the  month  of  August,  1812,  the  company  was  first  organized  and  com- 
menced  operations.  In  conformity  with  ths  provisions  of  the  original  articles 
of  association,  the  stock  was  extended  on  the  0th  of  April,  1814,  and  then 
consisted  of  thirty.eight  shares  of  five  hundred  dollars  each,  which  was  then 
held  by  the  following  named  persons,  who  are  here  arranged  as  they  stand, 
complainants  and  defendants. 


COXPLAINANTS. 

DfiFsirDAirrs. 

B.  Wells, 

1  share. 

H.  Wilson, 

1  share* 

W.Wallace, 

4    « 

J.  Galbraith, 

2    " 

D.  Larrimore, 

2    « 

D.  Hoge, 

2    « 

J.  6.  Henning, 

1     « 

W.  Hamilton, 

2    « 

J.  C.  Wright, 

1     " 

S.  Patterson, 

0    « 

J.  Abrahams, 

1     " 

T.  Henderson, 

2    " 

Thos.  Patton, 

1     « 

J.  Larrimore, 

2    « 

— 

S.  Hunter, 

2    « 

11 

J.  Wilson, 

2    u 

R.  Carre), 

1     « 

A.  Moderwell, 

8    « 

T.  M'K.  Thompson, 

%    «• 
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After  this  new  arrangement,  the  copartners  agreed  upon  additional  articles 
for  their  government,  under  which  a  board  of  director^;,  a  president,  a  secreta- 
ry^  and  a  treasurer,  were  chosen  to  manage  the  affairs  of  the  company;  by 
whom,  and  their  successors  duly  chosen,  the  business  was  subsequently  con- 
ducted. Among  the  provisions  of  the  articles,  the  following,  treated  as  the 
third  of  the  new  articles,  is  the  only  one  necessary  to  be  inserted: 

**The  stock  shall  be  transferrable  on  the  books  of  the  company,  to  be  k^ 
by  the  secretary,  in  such  manner  as  to  entitle  the  assignee  to  all  the  rights  and 
privileges,  and  to  subject  him  to  the  liabilities  and  penalties,  as  the  assignor: 
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Provided,  that  no  share  of  stock  shall  be  transferred  or  m^igned  until  the 
same  shall  have  been  offered  to  the  company,  at  one  of  their  meetings, 
and  an  offer  thereof  made  to  them,  that  they  may  purchase  the  same  for 
the  use  of  the  company,  if  they  please:  And  provided,  also,  that  n&^ransfer 
shall  be  made^4mtil  all  calls  previously  made  by  said  company,  on  each  share 
proposed  to  be  transferred,  shall  have  been  paid  into  the  treasury.  ** 

The  stock  was  all  called  m  and  paid,  and  the  amount  invested  in  ground, 
buildings  and  machinery,  for  a  steam  mill  and  cotton  factory.  In  June,  1815, 
the  directors  commenced  borrowing  money  for  the  use  of  the  company,  and 
before  the  6th  of  June,  1819,  had  incurred  a  debt  exceeding  fourteen  thousand 
dollars,  which  was  finally  increased  to  about  nineteen  thousand,  when  the  com- 
pany found  it  impracticable  to  do  further  business. 

With  a  view  to  a  dissolution  of  the  company,  some  part  of  the  members,  in 
June,  1819,  filed  a  petition  against  the  others,  in  the  court  of  Common  Pleas 
for  Jefferson  county,  praying  for  partition  of  the  real  estate.  An  order  for  par- 
titkm  was  made,  and  a  report  that  the  property  could  not  be  divided  was  also 
made,  upon  ndiich  the  court  directed  a  sale.  At  this  sale  B.  Wells  became  the 
purchaser,  as  it  was  understood,  in  trust  for  the  parties  interested. 

On  the  6th  of  June  1814,  Galbraith  transferred  his  two  shares  to  J.  Larri- 
more.  And  early  in  April,  1815,  Galbraith  transferred  his  two  shares  to  Mo. 
derwell.  Neither  of  these  transfers  were  made  in  the  manner  prescribed  by 
the  articles;  but  the  company  permitted  Moderwell  to  represent  them  as  own- 
er.    No  debts  were  incurred  at  the  time  these  sales  were  made.     • 

On  the  6th  of  June,  1816,  Hunter  sold  his  shares  to  Moderwell.  On  the  sev- 
enth of  the  same  month,  Hanse  and  J.  Wilson  sold  their  shares  to  Moderwell 
also.  These  transfers  were  not  formally  entered  on  the  books;  but  the  com- 
pany admitted  Moderwell  to  represent  them.  At  this  period  the  company  was 
indebted  to  the  banks  above  fourteen  thousand  dollars,  borrowed  for  its  use  by 
a  part  of  the  complainants,  upon  their  own  personal  credit. 

In  the  month  of  August,  1816,  Hoge  sokl  his  shares  to  Gray,  but  did  not 
transfer  them  on  the  books.  Gray  was  never  recognized  as  the  owner  by  any 
act  of  the  company. 

Carrol,  December  20,  1816,  sold  to  Kells,  but  without  transferring  on  the 
books.  Kells  was,  however,  upon  one  or  two  occasions,  received  to  act  with 
them  as  members. 

When  the  transfers  were  made  to  Larrimore,  Moderwell,  Gray  and  Kelb 
they  were  all  considered  responsible  and  solvent  men.  And  the  master  com- 
miesioner,  who  took  the  account  in  the  cause,  reported  the  real  estate  owned  by 
the  company,  then  worth  a  greater  sum  than  the  debts  at  that  time  due  from 
them. 

Subsequent  transfers  were  made  by  Kells  and  Gray,  to  persons  notoriously 
insolvent,  who  again  transferred  to  others,  none  of  whom  ever  acted  as  mem- 
bers of  the  company.  Patterson  was  dead,  Henderson  and  Moderwell  were 
insolvent,  and  the  complainants  were  personally  liable  for  a  debtof  about  nine- 
teen thousand  dollars,  upon  account  of  the  company.  They  filed  the  bill  in 
the  Court  of  Common  Pleas,  praying  that  the  real  property  purchased  by  Wells 
might  be  decreed  a  trust,  and  sold  for  the  payment  of  the  debts:  and  that  con. 
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tribution  might  be  decreed  amongst  the  other  co-partners,  to  pay  the  balance 
of  debts  due  upon  account  of  the  company. 

The  defendants,  Galbraith,  Hamilton;  H.  and  J.  Wilson,  Hunter,  Hoge  and 
Carrol,  each  answered,  and  by  their  answers  denied  their  liability.     They  in- 
sisted, that  by  the  transfer  of  their  stock,  and  the  acceptance  of  their  assignees, 
as  owners,  by  the  company,  their  responsibility  ceased.     They  denied  the  au- 
thority of  the  directors  to  borrow  money,  and  render  the  individuals  of  the 
company  liable  for  the  repayment;  and  they  insisted  that  the  sale  of  the  real 
estate  upon  partition,  was  made  subject  to  the  payment  of  all  the  debts;  and 
that  the  purchaser,  one  of  the  complainants,   consequently   became  charged 
with  them.     In  point  of  fact,  -the  evidence  did  not  sustain  this  latter  position. 
The  Court  of  Common  Pleas,  by  an  interlocutory  decree;  directed  the  sale  of 
the  real  estate  for  the  benefit  of  the  company,  which  was  effected  at  ten  thous- 
and dollars,  and  confirmed.    Upon  the  final  hearing,  that  Court  dismissed  the 
bill  as  to  Hamilton,  Galbraith,  and  Kelic,  and  the  other  defendants,  except  Hen- 
derson, Carrol,  H.  Wilson,  J.  Wilson,  Hunter,  Hoge,  Thomson  and  Modeirwell, 
and  decreed  these  latter  defendants  to  contribute  for  the  payment  of  the  debts, 
charging  upon  all  the  solvent  partners  the  proportion  otherwiq^  chargeable 
upon  Henderson  and    Moderwell.     From  so  much  of  this  decree  as  charged 
them  with  contribution,   the  defendants  appealed-     The  complainants  did  not 
appeal  from  that  part  of  the  decree,  which  dismissed  their  bill  as  to  certain  de- 
fendants.    All  parties  acquiesced  in  the  sale  of  the  real  property;  so  that  in 
this  Court  the  only  questions  agitated  were,  the  liability  of  the  defendants,  as 
partners,  and  the  authority  of  the  directors  to  bind  the  company  for  Joans. 

Goodenow  and  Hammond,  for  complainants.     Hallock,  contra. 

By  the  Court. 

We  entertain  no  doubt  but  that  the  extension  of  the  stock  of  the  original 
company,  in  April,  1814,  and  the  regulations  subsequently  entered  into  for 
managing  its  affairs,  were  obligatory  upon  all  the  parties.  And  as  all  the 
matters  litigated  arose  subsequent  to  that  event,  they  must  be  decided  by  the 
rules  and  regulations  made  under  the  new  organization.  The  power  to  borrow 
money  for  the  use  of  the  company,  and  to  bind  the  members  to  repay  it,  resuks 
necessarily  from  the  power  to  contract.  It  seems  inherent  in  all  trading 
companies,  unless  specially  restrained  in  the  articles  of  association. 

The  real  question  before  the  court,  and  the  only  one  of  importance  to  the  par- 
ties, is,  whether  the  complainants  can  hold  the  defendants,  Galbraith,  Hamilton, 
the  Wilsons,  Hunter,  Carrol,  and  Hoge,  to  be  members  of  the  company,  as 
amongst  themselves,  and  claim  contribution  of  them  to  make  up  the  losses  sus- 
tained? The  application  to  charge  them  is  made  to  a  Court  of  Equity;  and  the 
facts  and  circumstance^ ,  upon  which  it  must  be  decided,  though  involved  in  vol- 
uminous papers,  are,  in  truth,  confined  to  a  narrow  compass.  The  partners 
agree  amongst  themselves  that  each  one  shall  be  authorised  to  sell  out  his  in- 
terest in  the  company,  and  substitute  in  his  place  a  new  partner,  whom  the  oth- 
ers are  bound  to  receive,  upon  complying  with  certain  previous  conditions.  He 
shall  first  offer  his  stock  to  the  company,  and  he  shall  secondlypay  up  so  much 
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of  it  as  «hall  have  been  called  for.  These  two  conditions  being  performed,  erery 
member  had  an  absolute  right  to  transfer  his  stockon  the  company  books,  and  the 
company  were  bound  to  receive  his  assignee,  and  look  to  him  for  all  subsequent 
liabilities. 

When  the  company  were  in  full  operation,  in  June,  1814,  Galbraith  trans- 
ferred  his  stock,  and  his  assignee  was  received  and  acted  with  as  a  member, 
fn  April,  1816,  the  same  facts  occurred  as  to  Hamilton.  At  this  period  no  debts 
were  incurred.  In  June,  1816,  Hunter  and  the  Wilsons  transferred  their  stock, 
and  their  assignee,  previously  a  member  of  the  company,  was  received  to  re- 
present their  shares.  From  this  period  no  one  of  the  sellers  took  any  part  in 
the  business  of  the  company,  nor  were  ever  treated  by  the  acting  and  officia- 
ting members  as  partners.  When  Hunter  and  the  Wilsons  sold  their  stock,  the 
company  were  indebted,  and  part  of  the  complainants  were  personally  and  in- 
dividually liable  for  the  debts.  But  the  company  property  was  estimated  at  a 
larger  sura  than  the  debts  due.  And  the  assignees,  who  under  the  assignment 
became  m  embers,  at  least  in  equity,  were  also  solvent  in  their  circumstances. 
The  company  proceed  in  their  bUsinesd,  associate  with  the  assignees  as  mem- 
bers, until  the  company  itself,  as  such  becomes  insolvent;  and  until  the  as- 
signees become  individually  insolvent:  and  then,  aftet  a  lapse  of  more  than  four 
years,  set  up  a  claim  that  the  defendants,  so  long  disregarded  as  partners,  are 
to  be  treated  as  members,  for  the  purpose  of  compelling  them  to  share  the  loss . 
And  this  claim  they  ask  a  Court  of  Equity  to  enforce,  upon  the  ground  that 
the  assignments  were  not  formally  made,  and  therefore  do  not  technically  and 
legally  divest  the  interests  of  the  defendants.  This  certainly  is  not  the  ordina* 
ry  and  natural  office  of  a  CJourt  of  Equity, 

It  is  admitted  in  argument,  indeed  it  could  not  be  controverted  with  any  hope 
of  success,  that  the  assignments  in  this  case  were  operative  in  equity,  and  would 
entitle  the  assignees  to  share  (he  profits,  and  to  a  division  of  the  stock.  Sup- 
pose  that  suddenly  after  those  transfers  were  made,  the  business  of  the  compa- 
ny had  created  great  profits,  and  the  assignors  had  refused  to  make  the  trans- 
fers on  the  books  of  the  company,  and  the  company  had  refused  to  recognize 
the  assignees,  or  pay  to  them  their  dividends — can  it  be  doubted  that  a  Court  of 
Equity  would  have  decreed  relief!  Suppose  that  af\er  notice  of  the  informal 
transfer,  the  assignors  had  become  insolvent,  and  the  company  had  persisted  in 
paying  them  dividends,  would  not  a  Court  of  Chancery  have  decreed  a  transfer, 
and  compelled  the  company  to  recognize  the  assignees  as  members,  and  account 
to  them  for  the  dividends  paid  out  ? 

Suppose,  again,  that  the  creditors  of  the  company,  at  the  time  of  the  transfer, 
or  at  a  subsequent  time,  had  subjected  the  assignors  to  the  payment  of  a  portion 
of  the  debts,  upon  the  doctrine  now  set  up  by  the  complainants,  that  they  re- 
mained legally  members  of  the  company— would  not  a  Court  of  Equity  give 
them  relief,  upon  the  very  ground  that,  in  equity,  they  had  ceased  to  be  num- 
bers, had  ceased  to  have  any  chance  to  share  the  profits,  had  ceased  to  cctj  ^  jH 
that  others  had  been  received  in  their  places  t 

Again,  suppose  that,  in  1817,  a  suit  at  law  had  been  brought  agaa'nst  the 
company,  for  a  debt  contracted  in  1817,  and  the  assignees  were  made  defend. 
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antfl)  and  the  assignors  omitted,  would  that  matter  avail  in  a  plea  in  abatement  1 
Would  the  informality  of  the  assignment  be  held  to  counteract  the  conduct  of 
all  the  parties,  and  to  fix  their  rights  in  contradiction  to  their  own  proceedings 
and  acknowledgments  ?    On  these  points  we  entertain  no  doubts  ourselves,  and 
we  conceive  there  is  little  room  for  any  one  to  doubt. 

It  would,  obviously,  be  most  unjust,  that  those  who  sold  out  of  a  pro^table 
concern,  or  out  of  one  which,  though  losing,  was  still  solvent,  whose  aasignee 
was  solvent  at  the  time,  and  was  received  and  treated  by  the  company  as  a 
partner,  should  aflcr wards  be  made  a  partner  to  subsequent  insolvency,  hy  a 
mere  informality  in  making  the  contract.  If  this  may  sometimes  occur  at  law, 
we  can  conceive  no  case,  in  which  a  Court  of  Equity  should  be  made  an  instru- 
ment to'  produce  such  a  result.  And  such  must  be  the  result,  if  we  give  the  aid 
which  the  complainants  now  ask  of  us. 

But  wc  do  not  consider  that  there  is  any  such  defect  in  the  transfers,  as  re- 
quires the  aid  of  chancery  to  perfect  them.  The  form  or  mode  prescribed  by  the 
articles  was  intended  to  confer  upon  each  member  the  absolute  right  to  transfer 
his  stock,  and  dissolve  the  partnership,  as  to  himself  and  the  other  partiiars. 
This  provision  is  not  to  be  regarded  as  precluding  the  company  from  admitting 
assignments  in  a  different  mode,  cither  by  positive  resolution,  or  by  tacit  acqui- 
escencc.  They  have,  in  the  case  before  us,  recognized  the  assignees  as  their 
partners,  by  acting  with  them;  and  they  have  recognized  that  the  assignors 
were  no  longer  members,  by  ceasing  to  consult  with  them.  And  this  cf  nduot, 
on  their  part,  concludes  the  complainants. 

It  is  urged  in  argument,  that  a  certain  part  of  the  complainants,  who  have 
individually  made  themselves  liable  for  the  debts  of  the  company,  may  be  con- 
sidered as  creditors.  But  that,  we  think,  cannot  mend  their  case.  They  can- 
not merge  the  character  of  partners  in  that  of  creditors.  And  we  are  by  no 
means  satisfied  that  creditors,  who  became  so  with  a  perfect  and  full  knowledge 
of  all  the  circumstances,  would  be  aided,  in  equity,  to  charge  the  assignors  of 
the  stock.  Had  it  been  the  intention  of  the  complainants,  who  were  individu- 
ally liable  for  the  debts  due,  when  Hunter  and  the  Wilsons  transferred  their 
stock,  to  look  to  them  for  contribution,  notice  ought  then  to  have  been  given 
them  of  such  intention.  If  there  were  then  no  such  intentions,  the  claim  can- 
not now  be  set  up.  It  would  be  a  fraud  to  conceal  the  intention  in  the  first  case; 
and  there  is  no  principle  for  originating  a  claim,  upon  subsequent  matter,  which 
was  not  contemplated,  when  the  transactions,  out  of  which  it  arises,  took  place. 

We  hold  therefore,  that  Galbraith,  Hamilton,  Hunter,  the  two  Wilsons,  and 
Carrol,  are  discharged.  For  it  is  in  proof,  that  Kells  was  recognized  by  the 
company  as  the  assignee  of  Carrol.  There  is  not  satisfactory  proof  that  the 
company  ever  received  Gray  as  the  assignee  of  Hoge;  the  latter  must  conse- 
quently be  held  liable.  No  appeal  having  been  taken  by  the  complainants,  from 
«o  much  of  the  decree  as  dismissed  the  bill  as  to  Kells,  he  is  not  now  before  the 
Court. 
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Whert  an  injunction  ia  allowed  to  stay  execution  levied  on  chattels,  the  sheriff  ii  bound  to  re- 
store the  chattels  to  the  owner. 

Where  a  bidder  at  sheriff  ^s  sale  refuses  to  pay  the  money,  the  iheriff  is  not  bound  to  tetum 
''money  made,"  and  prosecute  the  purchaser. 

Before  the  act  of  1824,  the  assignment  of  a  lease,  tested  by  one  witness,  was  gpod. 

Where  a  party  puts  a  witness  upon  his  Toiz  dire,  as  to  his  interest,  he  cannot  afterwards  except 
to  him,  on  the  grouud  of  interest. 

It  seems  that  leases  for  ninety-nine  years  may  be  sold  on  execution  as  chattels. 

This  cause  was  adjourned  from  Hamilton  county,  and  came  before  the  Court 
upon  a  motion  for  a  new  trial,  made  by  the  defendant. 

On  the  trials  the  plaintiff,  to  deduce  title  to  himself  from  Adam  Moore,  made 
when  both  parties  claimed,  gave  in  evidence  a  lease  from  A^  Moore  to  Joseph 
B.  Robinson,  for  ninety-nine  years,  reserving  a  yearly  rent,  with  clauses  of  re- 
entry for  non-payment  of  the  rent :  with  an  assignment,  endorsed  on  the  back, 
from  Robinson  to  T.  Levinsworth,  attested  by  one  witness  only.  A  judgment 
in  favor  of  Ethan  Stone,  for  the  use  of  the  bank  of  Cincinnati,  against  H.  Flint, 
David  Thatcher,  Seth  M.  Levinsworth,  and  James  H.  Looker,  for  two  thousand 
one  hundred  and  thirty-five  dollars  and  forty-three  cents,  rendered  at  the  May 
term,  1816,  and  connected  with  this  a  fi*  fa.  et  lev.  fa.  execution  to  November 
term,  1610,  directed  to  Hosbrook,  then  sheriff,  but  he  having  gone  out  of  office, 
the  writ  came  into  the  hands  of  the  coroner,  who  makes  the  following  return : 
''I  have  levied  on  a  farm  as  the  property  of  Hezekiah  Flint,  lying  near  Mill 
creek,  and  about  two  miles  from  its  mouth,  containing  eighty  acres,  or  therea- 
bouts, binding  on  the  north  by  Thomas  Graham,  on  the  east  by  land  owned  by 
David  £•  Wade  and  the  heirs  of  William  Betts,  on  the  south  by  the  land  owned 

by  the  heirs  of  Israel  Ludlow>  and  on  the  west  by  Jacob  Burnet  and 

Coleman;  it  being  the  whole  of  said  farm,  claimed  and  owned  by  said  Flint. 
November  23nd,  1816.     Wm.  Butler,  coroner." 

A  venditioni  exponas  to  March  term,  1817,  which  is  returned  by  the  coroner, 
endorsed  "March  29,  1817  :  The  within  described  farm  was  bid  off  to  Robert 
Boal,  as  agent  for  John  H.  Piatt,  and  the  articles  of  sale  not  being  complied 
with,  the  property  remains  om  hand  for  want  of  buyers." 

At  the  return  term  of  the  last  writ,  an  entry  was  made  on  the  minutes  of  the 
Common  Pleas  (and  was  in  evidence)  in  the  following  words  :^  "Ethan  Stone  for 
the  use,  d(c.  v.  Hezekiah  Flint,  and  others.  On  motion,  by  W.  Corry  and  I. 
(^.  Burnet,  to  set  aside  execution;  motion  granted,  and  execution  set  aside  in 
this  cause,  nth  March,  1817." 

A  fi.  fa.  et  lev.  fa.  to  July  term,  1817,  which  was  returned  by  the  sheriff 
endorsed  in  the  following  words  :  "Stayed  by  a  writ  of  injunction  after  a  levy 
had  been  made  on  personal  property,  to  wit,  a  small  stock  of  merchandise,  the 
right  to  whicli  was  claimed  by  Samuel  P.  Anthony,  which  was  tried  by  a  jury 
of  fiYQ  freeholders,  (naming  them,)  who  adjudged  the  right  pf  said  property  to 
be  in  David  Thatcher,  the  said  property  was  advertised  for  sale,  and  before  sale 
re-delivered  to  the  within  named  D.  Thatcher." 

An  alias  fi.  fa.  9t  lev.  fa.  to  September  term,  1810,  returned  endorsed  as 
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follows:  ''August  4th,  1810,  levied  on  part  of  lot,  no.  167,  at  the  comer  of 
Walnut  and  Fiflh  streets,  being  fifly  feet  in  front  on  Walnut  street,  and  one 
hundred  feet  deep  on  Fifth  street,  with  the  improvements  thereon.  The  right 
and  title  of  Seth  M.  Levinsworth  is  intended  to  be  taken,  which  is  a  lease  for 
ninety-nine  years,  subject  to  a  ground  rent  of  one  hundred  and  fifty  dollars  per 
annum. — Not  sold  for  want  of  bidders." 

A  venditioni  exponas  to  December  term,  1819,  returned  endorsed  as  follows : 
"November  3rd,  1819.  I  have  this  day  offered  the  within  property  for  sale,  at 
outcry,  or  auction,  and  sold  it  to  Samuel  R.  Allen  for  the  sum  of  one  thousand 

and  fifty  dollars,  ^bich  money  has  not  been  received,  the  said refusing 

to  comply  with  the  terms  of  sale." 

An  alias  venditioni  expo^Ms  to  April  term,  1820,  returned  endorsed  as  follows  : 
April  4th,  1820.  I  have  this  day  sold  the  within  described  property,  at  public 
auction,  to  Ira  White,  for  the  sum  of  one  hundred  and  seventy  dollars,  no  per- 
son bidding  more." 

The  plaintiff*  then  gave  in  evidence  a  deed  from  Richard  Ayres,  sheriff*,  to  Ira 
White,  dated  the  16th  day  of  May,  1820,  for  the  property  in  question.  Abo, 
a  deed  from  White  to  Bisbee,  the  lessor  of  the  plaiptiff*,  dated  25th  DecembeiCt 
1824,  containing  a  covenant  to  warrant  and  defend  the  premises  against  all  per- 
sons claiming  under  him. 

The  plaintiff*  having  closed  his  testimony,  the  defendant  moyed  the  Court  to 
overrule  it,  as  insufficient  to  show  title  in  his  lessor.  This  motion  the  Court  re- 
fused to  sustain. — The  defendant  then  gave  in  evidence  a  lease  from  Adam 
Moore,  for  the  same  premises,  for  ninety-nine  years,  dated  January,  1825;  to. 
gather  with  proof  that  Adam  Moore  had  duly  entered  for  the  non-payment  of 
rent,  and  enforced  the  forfeiture.  To  rebut  which  proof,  the  plaintiff  offered  in 
evidence,  Ira  White,  the  grantor  to  their  lessor.  The  de^dant  objected,  but 
the  Court  overruled  the  objection. — The  defendant  then  caused  Ira  White  to  be 
sworn  on  his  voir  doir,  and  objected  to  his  competence,  and  the  motion  was  again 
overruled,  and  White  examined.  The  jury  found  a  verdict  for  the  plaintiff, 
and  the  dsfendant  n^oved  for  a  new  trial,  on  the  grounds  that,the  Court  erred  : 
Ist,  In  not  overruling  the  evidence  offered  by  the  plaintiff,  tod,  Tbat  the 
Court  erred  In  admitting  Isaac  White  as  a  witness.  3rd,  That  the  verdict  was 
against  evidence. 

Fos,  in  support  of  the  motion.     Siarry  contra. 

By  the  CovBT. 

The  first  ground  0^signed  for  a  new  trial  rests  upon  exceptions  to  the  title  of 
the  plaintiff's  lessor.  And  the  first  objection  is,  that  the  execution  israed  to 
November  term,  1816,  was  levied  upon  lands  of  one  of  the  defendants,  and  until 
that  levy  is  disposed  of  no  second  JL  fa.  could  issue.  The  plaintiff's  answer  to 
this  is,  that  in  March,  1817,  this  execution  and  levy  were  set  amde.  And  upbo 
an  examination  of  the  order  of  court  relied  upon,  we  are  satisfied  that  such  was 
^he  fact.     That  objection,  therefore,  is  not  supported  by  the  facts  in  the  eauie* 

A  second  objection  is,  that  on  the  execution  to  the  July  term,  1817,  there  im 
1^  4*ei«m  of  a  levy  upon  personal  goods  of  one  of  the  defbndsnts.     But  it  is  « 
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part  of  that  return,  that  the  sale  was  stayed  by  an  injunction,  and  the  goods  re- 
delivered to  the  owner. 

This  we  deem  a  sufficient  answer  to  the  objection.  It  was  lawful  for  the 
sheriif,  upon  the  service  of  the  injunction,  to  re-deliver  the  goods  to  the  owner. 
The  injunction  bond  was  substituted  for  the  plaintiff's  security.  For  the  sher- 
iff  to  retain  the  goods  might  enforce  a  great  loss  upon  him,  or  upon  the  defend- 
ant,  by  the  natural  decay  of  the  goods,  by  their  accidental  loss,  or  by  the  charge 
of  keeping  them,  as  in  the  case  of  live  stock.  The  case  is  very  different  from 
that  of  a  levy  on  land,  which  is  not  perishable,  and  where  the  debtor's  posses, 
sion  ia(  not  divested  by  the  levy. 

The  sale  to  Allen,  on  the  execution  to  November  term,  1819,  it  is  maintained, 
was  a  disposition  of  this  property,  so  that  a  second  sale  could  not  be  made. 
The  return  shows  that  Allen  refused  to  complete  the  contract,  by  paying  the 
money.  We  inclirfe  to  the  opinion,  that,  if  the  purchaser  refused  to  complete 
the  contract,  by  paying  the  money,  the  sheriff  was  not  bound  to  make  himself 
liable,  by  returning  an  actual  sale,  and  trusting  to  a  recovery  against  a  purchas- 
er. But,  without  deciding  this  point,  we  do  not  hesitate  to  say,  that  if  the  par- 
ties to  the  execution  took  no  exception,  at  the  -time,  and  a  new  vendi  issued  with- 
out objection,  the  writ  was  not  void,  and  third  persons  cannot  now  so  treat  it. 

The  assignment  of  the  lease  from   Robertson  to  Leavenworth  was  valid 
though  tested  by  one  witness.     The  law  of  1805,  respecting  conveyances,  did 
not  extend  to  leases  for  terms  of  years.     Two  witnesses,  therefore,  were  not 
required.     The  law  of  1824  is  more  comprehensive,  in  its  terms,  and  requires 
leases  to  be  attested  as  other  conveyances  of  real  estate. 

The  defendants  having  put  White  upon  his  voir  dirCy  cannot  aflerwards  ob- 
ject to  him  on  the  ground  of  interest.  Besides,  the  judges  who  presided  at  the 
trial  think  well  of  his  testimony.  The  same  judges  also  report  that,  upon  the 
question  of  fact  submitted  to  the  jury,  the  question  was  fairly  before  them,  up- 
on such  grounds  as  do  not  admit  of  the  interference  of  the  court  to  grant  a  new 
trial,  as  in  case  of  a  verdict  against  evidence.  Motion  overruled  and  judgment 
for  plaintifil 

Note  .—The  foregpiog  opinion  is  drawn  from  notes  furnished  by  Judge  Pease.  Nothing  is  said^ 
in  thanif  upon  the  point,  whether  a  lease  for  ninety-nine  years  of  real  estate,  could  be  sold  as  a  chat" 
tell  on  execution.  But  as  the  yalidity  of  such  sale  was  indispensable  to  sustain  the  plaintiff's  titte* 
the  legitimate  inference  seems  to  be,  that  the  court  considered  leases  liable  to  be  seized  in  execution^ 
imd  sold  at  chattels.    Otherwise  a  new  trial  would  have  been  granted. 

RSF^ftTBH. 
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The  executinu  law  of  Feb.  1805,   did  noi  autliorize  a  sale  of  decedents  lands  on  a  judgment 
against  executors  or  administrators  and  iliere  is  no  course  of  practice  or  current  of  decisions  watrauit 
ing  such  sales . 

The  Governor  and  Judges  of  the  Territory  in  adopting  the  laws  of  6th«r  states  did  not  necessarily 
adopt  the  practice  of  the  courts  of  those  states,  under  such  laws. 

This  cause  was  adjourned  here  for  decision,  from  the  Supreme  Court  of  Ham- 
ilton county.  It  was  an  ejectment,  and  came  before  the  Court  upon  a  case 
agreed. 

The  lessor  of  the  plaintiff  claimed  under  the  devisees  of  Luther  Kitchell,  de- 
ceased, who  died  in  Hamilton  county,  in  the  year  1805,  having  made  &  last 
will,  and  appointed  W.  Brown  and  P.  Kitchell  his  executors.  The  will  was  du- 
ly proved  and  the  executors  qualified.  At  the  time  of  the  testator's  death,  he 
was  indebted  to  Calvin  Kitchel,  who  brought  suit  against  the  executors,  and  at 
August  term,  1806,  of  the  Court  of  Common  Pleas  of  Hamilton  county,  recov- 
ered judgment.  Execution  issued  to  December  term,  upon  which  the  sheriff 
endorsed  ^^nullu  bona"  and  made  a  levy,  and  in  December,  1809,  sold  the  land* 
in  question.  The  defendant  claimed  under  the  purchaser  from  the  sheriff,  and 
was  in  possession  of  the  land. 

Garrard,  for  the  plaintiff.     Wade,  contra. 

By  the  Court. 

The  sale  of  the  decedent's  real  estate,  in  this  case,  roust  be  sustained,  if  at  all 
sustainable,  upon  one  of  two  grounds.     It  must  be  shown  that  the  statute  law  of 
the  state  authorized  it,  by  a  fair  construction  of  its  terras,  or  that  a  course  of 
judicial  decision,  has  so  sanctioned  the  mode  of  proceeding  as  to  give  it  the  au- 
thority of  law.     If  either  of  these  two  grounds  can  be  satisfactorily  established 
the  sale  is  valid;  if  neither  are  tenable  it  is  inoperative. 

iThe  judgment  was  rendered  in  August  1806,  the  sale  took  place  in  Decem- 
ber of  the  same  year.  The  act  of  February,  1805,  "  defining  the  duties  of 
administrators  on  wills  andantestates'  estate&,aad  providing  for  thetippointmeat 
of  guardians,"  was  the  only  statute  then  in  force,  defining  the  powers,  duties, 
and  liabilities  of  executors  and  administrators*  It  gave  no  power  or  control  to 
either,  over  the  lands  of  a  deceased  person.  But,  in  all  its  provisions,  limited 
their  functions  to  the  control  of  their  personal  estate.  The  defendant's  coun- 
sel does  not  look  to  the  law,  regulating  the  duties  of  executors  and  administra- 
tors, for  authority  to  effect  the  sale.  He  attempts  to  deduce  it  from  the  general 
law,  **  regulating  judgments  and  executions,"  which  was  then  in  force,  passed 
February  16,  1805.  We  will  examine  the  provisions  of  this  law,  and  endea- 
vor to  ascertain  whether  they  contain  any  thing  to  warrant  the  sale  of  a  dece- 
dent's lands,  upon  a  judgment  against  his  personal  representative. 

The  first  section  provides,  "  that  all  lands,  tenements,  and  real  estate,  shall 
)>e  liable  to  be  levied  upon  and  sold  by  execution,  to  be  issued  on  judgmtsts. 


3  HAMMOND  40«.  081 

which  may  hereafter  be  recovered     in  any  Court  of  record  within  this  state 
for  the  debt,  damages,  and  costs  due  and  owing  on  such  judgment." 

If  these  terms  were  to  be  taken,  in  the  unlimited  sense  of  their  expression, 
they  might  be  interpreted  to  subject  all  lands  to  the  payment  of  any  judgment. 
The  injustice,  as  well  as  the  ridiculous  absurdity  of  such  an  interpretation, 
puts  it  out  of  the  question.     The  legislature  only  meant  to  declare,  that  the 
real  estate,  of  a  debtor,  should  be  liable  to  be  seized  in  execution  for  the  satis- 
faction of  his  debts.     In  what  case,  and  under  what  circumstances  it  should  be 
so  seizedi  was  to  be  subsequently  provided  for  by  law.     And  in  the  succeeding 
sections  of  the  act,  it  is  distinctly  shown,  that  it  is  only  the  real  estate  of  the  de- 
fendant,  in  the  judgment,  that  is  made  liable  for  its  satisfaction.     The  second 
section  confines  the  lien  to  "the  lands,  tenements,  and  real  estate  of  the  defen- 
dant."    The  third,  fourth,  and  fifth  sections  settle  the  right  of  preference  be- 
tween  several  plaintifiB,  having  judgments  against  the  same  defendant.     The  6th 
section  provides,  "  that  any  execution  to  be  levied  on  lands,  tenements,  or  real 
estate,  shall  command  the  officer  to  whom  it  is  directed,  that  of  the  goods  and 
chattels  of  the  party  against  whom  it  is  issued,  he  cause  to  be  made  the  moneys 
contained  in  said  writ,  and  that  for  wants  of  goods  and  chattels  he  cause  the 
same  to  be  made  of  the  lands  and  tenements,  and  real  estate  of  the  defendant." 
The  seventh  section  provides,  "  that  the  sheriff  shall  immediately  after  receiv- 
ing such  writ,  levy  on  the  goods  and  chattels  of  the  defendant,  to  satisfy  the 
moneys  contained  in  the  writ:  but  if  goods  and  chattels  be  not  found,  the  sher- 
iff shall  endorse  on  the  writ, -the  words  nulla  bona^  and  forthwith  levy  the  said 
execution  on  the  lands,  tenements  and  real  estate  of  the  defendant,  of  which 
said  defendant  was  seized,  at  or  after  the  first  day  of  the  term  in  which  said 
judgment  was  obtained." 

We  can  conceive  of  no  process  by  which,  according  to  the  established  form 
of  proceeding  against  executors  or  administrators,  the  lands  of  a  decedent  can 
be  reached,  in  virtue  of  these  provisions,  upon  an  execution  against  either.  An 
exposition  of  the  forms  of  pleading,  and  of  judgments  against  the  executor  or 
administrator,  seems  to  place  this  in  a  clear  light. 

In  an  action  against  an  executor,  if  he  have  funds  in  his  hands  to  pay  the 
debt,  the  judgment  against  him  is,  that  the  plaintiff  recover  his  debt,  to  be  levied 
of  the  goods  and  chattels  of  the  deceased,  in  his  hands  to  be  administered.  If 
on  execution  upon  such  a  judgment  nulla  bona  be  returned,  the  proper  step  is, 
to  proceed  personally  against  him  for  a  devastavity  in  which  case,  judgment  goes 
against  the  person  of  the  executor  and  subjects  his  individual  estate,  and,  if  ne- 
cessary, ultimately,  that  of  his  security.  On  a  judgment  in  this  form,  no  exe- 
cution could  issue,  to  reach  the  decedent's  land,  conformable  to  the  provisions 
of  the  law.  , 

Again :  If  the  executor  plead  plene  administravitj  and  the  plea  be  found 
for  him,  the  judgment  is,  that  the  plaintiff  recover  his  debt,  to  be  levied  of  the 
goods  and  chattels  of  the  decedent,  that  may  hereafter  fall  into  the  hands  of 
the  executor.  If  the  plea  b&  found  against  him,  the  judgment  goes  against  him 
personally.  It  is  beyond  all  doubt,  that  no  execution  could  issue  upon  either 
of  these  judgments,  by  which  the  decedent's  lands  could  be  touched  consistent 
with  the  law  then  in  force. 


683  LESSEE  OP  GRAY  v.  ASKEW. 

Further:  Should  the  executor  plead  that  he  had  fully  administered  all  the 
goods  and  chattels  in  his  hands  to  be  administered,  and  should  the  plaintiff  le. 
ply,  that  the  decedent  died  possessed  of  real  estate,  would  not  such  a  replica, 
tion  be  manifestly  bad?  The  executor  has  no  power  over  the  real  estate.  He 
cannot  convert  it  into  assets,  and  consequently,  cannot  be  made  liable  upon  ac- 
count of  it.  An  issue  joined  upon  such  a  replication,  would  be  an  immaterial 
one,  and  upon  a  demurrer,  judgment  must  be  given  for  the  defendant.  If  the 
lands  of  the  decedent,  in  1806,  were  assets  in  the  hands  of  the  executor,  they 
must  have  been,  in  some  form,  a  matter  of  investigation,  and  liable  to  be  ren- 
dered  subject  to  the  judgment  in  the  case,  by  a  direct  adjudication.  Unless  thia 
was  the  case,  a  strange  anomaly  would  exist.  On  a  judgment  against  an  exe* 
cutor,  property  could  be  seized  in  execution,  and  made  liable  to  its  satisfaction, 
in  which  the  defendant  had  no  interest,  and  respecting  which,  he  could  be  ealM 
to  no  account.  There  is  nothing  in  the  law  that  indicates  an  intention,  on  the 
part  of  the  legislature,  to  introduce  this  absurd  anomaly.  But,  as  we  think, 
much  that  indicates  the  contrary. 

When  suit  is  brought  against  an  executor,  he  is,  emphatically,  and  to  every 
intent  and  purpose,  the  defendant.  In  his  hands  the  goods  and  chattels  of  the 
deceased  are  so  far  his  own,  as  to  be  properly  levied  upon  in  an  execution  on  a 
judgment  against  him  as  executor.  But  this  can,  with  no  color  of  justice,  be 
alleged  of  the  decedent's  lands. 

The  sixth  section  of  the  act  which  provides  for  levying  the  execution  on 
land,  IS  very  particular  in  directing  how  it  shall  issue.  "Any  execution  to  be 
levied  on  lands,  tenements  or  real  estate,  shall  command  the  officer"  to  make 
the  money  of  the  goods  and  chattels,  and  for  want  of  goods,  *^  of  the  lands,  ten- 
ements  and  real  estate  of  the  defendant."  Under  this  law,  could  an  execution 
issue  on  a  judgment  against  an  executor,  commanding  the  officer  to  make  the 
money  of  the  goods  and  chattels,  in  his  hands  to  be  administered,  and  for  want 
of  such  goods  and  chattels,  of  the  lands,  tenements  and  real  estate  of  the  dece- 
dent? Such  an  execution  would  not  be  sustained  by  either  the  terms  or  the 
spirit  of  the  law.  But  the  decedent  is  not  the  defendant,  and  the  estate  of  none 
but  the  defendant  is  made  liable. 

There  is  the  same  difficulty  in  proceeding  under  the  seventh  section.  If  no 
goods  be  found,  the  officer  is  directed  to  endorse  nuUa  bona^  and  levy^  *'on  the 
lands,  tenements  and  real  estate  of  the  defendant^  of  which  the  said  defendant 
was  seized f'^  at  or  afler  the  judgment.  The  executor  never  was  seized  of  the 
real  estate  of  the  decedent.  He  cannot,  any  more  than  tlie  decedent,  be  made 
to  unite  in  himself  the  double  character  of  the  defendant  to  the  judgment,  and 
the  party  seized  of  the  estate.  It  is  for  such  a  case,  and  for  none  other,  that  pro- 
vision  seems  to  be  made.  The  terms  of  the  law,  in  connection  with  the  forma 
of  proceeding,  exclude  the  interpretation  that  it  was  intended  to  authorize  the 
sale  of  a  decedent's  real  estate,  upon  an  execution  against  his  personal  repre- 
sentative: for  all  that  is  here  said  of  an  executor,  applies  with  equal  force  to  an 
administrator.  This  conclusion  noight  be  justified  by  other  arguments,  drawn 
from  the  inconvenience  in  settling  the  estate  of  a  decedent,  the  confusion  that 
would  be  introduced  into  the  forms  of  business,  and  the  mischiefs  likely  to  result 
to  th«  heir.     But  it  is  not  now  deemed  necessary  to  do  so. 
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The  next  enquiry  is,  as  to  the  practice  of  the  Courts,  and  course  of  decisions 
upon  this  subject.  It  is  alleged,  that  from  the  adoption  of  the  law  subjecting 
real  estate  to  the  payment  of  debts,  from  the  Pennsylvania  code,  in  August, 
1705,  the  practice  prevailed,  of  selling  a  decedent's  lands,  upon  judgment  and 
execution  against  his  personal  representative.  That  this  practice  has  acquired 
the  sanction  of  the  law,  and  that  the  act  of  1805  is  substantially  the  same,  in  its 
provisions,  and  consequently  subject  to  the  same  construction. 

We  recognize,  to  its  full  extent,  the  doctrine  that,  where  the  law  has  been  de- 
clared by  an  uninterrupted- current  of  decisions,  it  is  not  to  be  di«iturbed  or  un» 
settled,  so  as  to  break  up  the  foundations  of  titles  acquired  under  them.  We 
admit  too,  that  a  rule  of  property  should  be  preserved,  which  rests  upon  a  long 
and  an  inveterate  course  of  practice,  although  apparently  founded  in  no  sound 
reason  whatever.  But  it  does  not  follow,  from  these  admissions,  that  the  prac- 
tice of  attomies,  clerks  and  sheriffs,  in  one  section  of  a  state,  subject  every 
where  to  the  same  laws;  and  a  practice  of  some  dozen  years  continuance,  is  to 
be  regarded  as  law,  in  the  particular  section  where  it  prevailed.  It  is  very 
certain,  that  in  some  few  instances,  the  real  estates  of  decedents  were  sold  upon 
judgments  against  executors  or  administrators,  during  the  territorial  government, 
and  at  some  times  and  in  some  places  since.  There  is  no  proof  before  us,  that 
this  practice  ever  received  the  sanction  of  the  territorial  or  state  Courts  where 
it  prevailed.  If  the  question  were  raised  and  decided,  some  notice  of  it  could 
be  found  upon  the  minutes  of  the  courts,  no  matter  how  loosely  kept.  And 
those  who  seek  to  make  it  a  rule  of  property,  on  this  ground,  surely  ought  to 
produce  some  evidence  of  what  they  allege.  If  nothing  more  can  be  said,  than 
that  it  passed  sub  nletUio^  it  has  no  claims  to  favor  on  the  ground  of  decisions. 
The  Supreme  Court  of  the  United  States,  in  Telfair  ».  Siead*sex'r.  (2  Cranch. 
418.)  proceed  expressly  upon  the  evidence  they  had  received,  of  the  construe • 
tion  given  by  the  Courts  of  Georgia,  to  the  English  statute.  And  this  is  the 
principle  of  all  decisions,  from  the  earliest  times  to  the  present.  It  is  not  enough, 
that  the  question  passed  unnoticed,  it  must  have  been  decided.  A  construction 
must  be  given  by  the  Courts  themselves.  So  it  was  in  Keen  v*  Delaney^  (5 
Cranch.  32.)  The  judges  of  the  Supreme  Court  had  taken  acknowledgments  of 
deeds  for  almost  a  century,  when  the  power  to  do  so  was  first  questioned.  The 
chief  justice  there  says:  "The  Court  cannot  doubt,  that  the  Courts  of  Pennsyl. 
vania  consider  a  justice  of  the  Supreme  Court  within  the  act."  Here  we  doubt 
about  the  decisions  or  the  practice,  with  the  approbation  of  the  Courts,  which 
are  alleged,  and  no  proof  is  offered,  except  the  fact  of  the  sales:  that  is,  the  ir. 
regular  practice  itself,  is  adduced  to  sanction  itself.  Besides:  A  partial  course 
of  decision  or  of  practice,  known  only  to  some  of  the  Courts  and  in  some  parts 
of  the  country,  and  of  no  longer  existence  than  ten  or  fourteen  years,  has  never 
yet  been  esteemed  as  fixing  a  rule,  which  should  be  sustained  against  the  plain 
letter  of  the  law. 

But  another  argument  of  construction  is  ur^.  The  law  of  1705,  was 
adopted  from  the  Pennsylvania  code,  and  the  Courts  of  that  state  have  adjudica- 
ted* that  under  it,  the  lands  of  a  decedent  may  be  sold  on  execution,  upon  a  judg. 
nent  against  a  personal  representative.  With  the  law  it  is  insisted,  we  adopted 
Ihe  eoBstruction  of  the  Pennsylvania  Courts. 
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Wheu  a  statute  has  been  for  a  time,  in  force,  aiid~i:ertain  tenns  used  in  it,  are 
of  ambiguous  import,  to  which  a  fixed  and  settled  construction  has  been  given, 
it  is  rational  to  conelude»  that  a  legislature  acquainted  with  the  interpretation 
they  had  received,  when  they  employ  the  same  terms,  intended  to  adopt  their 
received  interpretation.  This  is  a  rule  of  construction,  resorted  to  for  the  pur* 
pose  of  ascertaining  the  intention  and  meaning  of  the  legislature.  To  give 
any  force  to  this  rule,  the  terms  to  be  interpreted  must  be  of  doubtful  import, 
and  the  legislature  employing  them,  must  be  shown  to  have  understood  distinctly 
what  was  their  settled  interpretation.  In  the  case  before  us,  neither  of  theae 
facts  exist.  There  is  nothing  in  the  terms  of  the  Pennsylvania  law,  which  in- 
dicates an  intention  of  the  enacting  power,  that  the  lands  of  a  decedent  should 
be  sold  on  judgments  and  executions  against  his  personal  representative,  in  all 
places  where  the  personal  goods  were  insufficient,  or  without  reference  to  that 
fact.  It  is  true,  as  shall  be  hereafter  shown,  there  are  provisions  in  that  Iaw> 
which  might  naturally  lead  to  an  interpretation  of  it,  very  different  from  that  of 
our  territorial  or  state  enactments:  but  still  there  is  no  ambiguity  of  expressloD. 
There  is  no  reason  to  warrant  the  inference,  that  the  Pennsylvania  interprefa. 
tion  was  known  to  the  governor  and  judges.  To  be  sure,  the  Governor  was  a 
eitia^n  of  that  state,  but  he  was  not  a  lawyer,  and  was  not  particularly  converse 
ant  with  the  municipal  jurisprudence  of  the  state.  The  judges  were  natives  of 
other  statas,  whose  vocations  had  never  led  them  to  become  particularly  ac- 
quainted with  the  laws  of  Pennsylvania.  It  seems  to  be  straining  too  much  to 
receive  the  interpretation  of  the  Pennsylvania  Courts  upon  this  ground. 

Again:  Where  a  practice  has  grown  up  under  a  statute,  in  a  particular  and 
sovereign  jurisdiction,  it  is  no  just  inference,  that,  if  another  sovereign  jurisdic- 
tion engrail  the  same  statute,  into  their  code,  they  intended  to  engraft,  also,  Into 
their  practice,  the  practice  founded  upon  it,  in  the  jurisdiction  from  whence  it 
was  taken.  The  provisions  of  the  statute,  may  be  well  adapted  to  the  institu* 
tions  of  the  government  adopting  it.  The  practice  founded  upon  it  may  be  ad- 
verse to  these  institutions;  and  these  facts  must  enter  into  the  determinatioo, 
whether  the  construction  is  to  be  adopted  or  not.  This  rests  upon  the  decisions 
of  Courts  and  cannot  be  deduced  from  the  mere  fact  of  enacting  the  statufe. 
Had  the  question  arisen  whilst  the  Pennsylvania  statute  was  in  operation,  had  it 
been  submitted  to  the  general  Court,  and  had  they  decided,  that  with  the  statute 
we  had  adopted  the  practice  under  it,  we  would  not  now  feel  at  liberty  to  say  that 
the  practice  was  not  adopted.  But  the  mere  fact  of  making  such  sales,  unac- 
companied with  any  proofs  that  the  Courts  acted  upon  them,  other  than  that  of 
total  silence,  docs  not  place  the  question  upon  this  ground. 

It  is  urged  in  argument,  that  the  statute  of  Pennsylvania,  and  those  of  the 
territorial  legislature  of  1802,  and  of  the  state  legislature  of  1805,  are  in  terms 
substantially  the  same.     We  do  not  think  se. 

An  analysis  of  the  act  of  1805,  so  far  as  relates  to  this  subject,  has  already 
been  given.  The  first  five  sections  are  almost  a  literal  transcript  of  the  terri- 
torial act  of  1802.  The  exposition  made  of  the  provisions  of  those  sections 
when  compared  with  the  Pennsylvania  law,  shows  that  a  very  different  system 
was  cbntemplated.  The  first  difference  is,  that  the  Pennsylvania  law  is,  obTt- 
ously,  in  the  nature  of  a  supplement,  providing  for  subjecting  real  estate,  where 
"no  sufficient  personal  estate  can  be  found.'*    The  laws  enacted  here,  contem-. 
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pl«te  an*entire  aystem,  providing  for  all  cases  of  sales  upon  execution.  Hence^ 
the  provisions,  in  detail,  which  emphatically  confine  the  executions  to  operate 
upon  the  property  of  the  defendant,  in  such  manner,  as  to  exclude  all  possibili- 
ty of  touching  the  lands  of  decedents,  upon  a  judgment  against  his  executor  or 
administrator.  Without,  however,  dwelUng  upon  those,  there  is  one  essential 
variance,  between  the  two  enactments,  that,  in  our  opinion,  subverts  completely 
the  position,  that  they  are  substantially  the  same. 

After  declaring,  that  for  want  of  personal  goods,  real  estate  should  be  subject 
to  the  payment  of  debts,  and  providing  for  the  extent  in  cases  where  the  rents 
would  pay  the  debt,  in  seven  years,  the  Pennsylvania  law  directs,  "that  if  the 
clear  profits  of  such  lands  or  tenements  shall  not  be  found,  by  inquest  of  twelye 
men,  to  be  sufficient  within  seven  years,  to  satisfy  the  debt  or  damages  in  such 
executions,  or,  if  before  the  extent  be  out,  any  other  debts  or  damages  shall  be 
recovered  against  the  same  debtor  or  defendant,  Jus  heirs^  executors,  or  adminis^ 
traiors,  which,  with  what  remains  due  upon  such  extent,  cannot  be  satisfied  out 
of  the  yearly  profits  of  the  lands  or  tenements  so  extended,  within  seven  years; 
then,  and  in  every  such  case,  the  sheriff  or  other  officer  shall,  accordingly,  cer- 
tify the  same  upon  the  return  of  such  executions,  whereupon  a  writ,  or  writs  of 
9enditUmi  exponas  shall  issue  forth,  to  sell  such  lands  and  tenements,  for,  and  to. 
words  satisfaction  of  what  shall  remain  due  upoji  such  extent;  as  also,  towards 
satisfaction  of  all  the  rest  of  said  debts  or  damages,  in  manner  as  is  hereinafter 
directed,  concerning  the  sale  of  other  lands." 

This  law,  which  passed  in  1704,  is  understood  to  have  been  substituted  for  a 
law  passed  four  years  preceding,  which  subjected  *^all  kinds  of  debtors  to  sale,  on 
judgment  against  their  heirs,  executors  or  administrators."  Under  the  first  law 
no  doubt  could  be  entertained  that  the  lauds  of  a  decedent  could  be  sold  on  exe- 
cution against  his  personal  representative.  It  became  the  duty  of  the  Courts  to 
frame  their  judgments  and  executions  so  as  to  carry  the  law  into  effect.  The 
form  of  the  judgment  of  course  would  be,  that  the  plaintiff  recover  his  debt,  to 
be  levied  of  the  goods  and  chattels  unadministcred,  and  for  want  of  such  goods 
and  chattels,  of  the  real  estate  of  which  the  decadent  died  seized.  The  writ  of 
execution  would  conform  to  the  judgment.  Both  would  be  founded  upon  the 
law,  add  clearly  sustainable  upon  principle. 

The  law  before  us,  omits  this  provision,  and  in  the  first  instance,  gives  no 
suhstitdte.  But  it  nevertheless  contains  provision  for  selling  the  decedent's  es- 
tate, on  a  judgment  against  his  executor  or  administrators,  in  cases  where  the 
rents  are  not  sufficient  to  pay  the  debts  in  seven  years. 

The  first  proposition  of  the  law  is,  there  shall  only  be  a  sale,  where  the  rents 
for  seven  years,  are  not  sufficient  to  liquidate  the  debts.  If  tliey  be  foimd  in- 
sufficient, or,  if  after  the  extent,  other  judgments  be  rendered  against  the  debtor, 
"Aw  heirs,  executors  or  administrators,"  which,  with  what  is  due  on  the  extent, 
cannot  be  satisfied  out  of  the  rents,  in  seven  years,  upon  a  return  of  these  facts,' 
on  execution,  a  vendi,  shall  issue  to  sell,  upon  account  of  the  whole.  Here  is 
an  express  provision  for  selling  the  decedent's  real  estate,  upon  judgments  against 
his  personal  representative.  And  when  this  provision  is  combined  with  that  of 
the  law  of  1700,  there  is  no  difficulty  in  accounting  for  the  Pennsylvania  prac- 
tice.    But  our  statutes  of  1802  and   180t5,  contain  no  similar  provision;  and 
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even  if  the  eamtnictioo  conteoded  for,  had  been  giren  to  the  PeonsylTania  law, 
it  must  haTe  been  abrogated  by  the  territorial  law  oT  1802. 

It  if  admitted  in  argumenty  that  the  practice  of  selling  the  real  estate  of  the 
decedent,  upon  jodgmcnts  against  his  personal  representative,  is  without  any 
analogy  to  support  in  it  the  common  law.  It  is  admitted,  that  it  stands,  at  best, 
upon  a  doubtful  construction.  The  dissenting  opinion  referred  to  by  the  defend- 
ant's  counsel,  contends  for  nothing  more.  It  is  admitted,  the  practice  was  of 
only  a  few  years  duration,  and  confined  to  a  portion  only  of  the  territory  of  the 
state.  With  these  admissions  before  us,  and  with  tike  clear  view  we  entertain 
that  the  oonstrtiction  is  not  tenable,  upon  any  safe  or  sound  principle,  we  camioc 
consent  to  recognise  its  obligation.  We  consider  that  the  judgment  and  execn* 
tiouy  conferred  upon  the  officer  no  power  to  sell  the  lands  in  questioo.  Conse* 
quently,  his  acts  could  not  divest  the  devisees  of  their  estate,  under  the  wilL— » 
Judgment  must  accordingly  be  for  the  plaintiff* 

NOTE  BY  THE  REPORTER. 

For  tbe  pturpoM  of  saetrtaiDing,  as  far  u  pnctkable,  tht  tztent  of  Uie  practice,  an«gad  lo  bs w 
Mlittdf  in  the  first  stiiges  of  Iho  fovemment,  of  selUng  tht  lands  of  a  dacendent  on  jodginenta 
against  azacutois  or  admioistratoiv,  I  have  carefully  estamuied  the  records  preserved  in  tbe  deik?o 
office  of  Hamilton  county.  All  that  remafaisof  the  records  of  the  old  General  Court  is  here  piasei 
ved.  Tbe  writS|  pleadings,  and  executions  may  principally  be  fouiH.  There  is  also  a  volume 
.  made  up  of  dockets  of  original  wri(S|  cases  for  iriaJ,  and  rery  meagre  minutes  of  the  business  crans- 
mctsd.    There  is  no  record  m^de  of  any  of  the  proceedings. 

After  an  attentive  perusal  of  this  volume  of  dockeu  and  minutes,  I  can  find  only  ten  jodgaMnta 
rendered  against  executors  or  admintstratois  from  the  commencement  to  tbe  teimination  of  th*  . 
Court.  During  this  period  it  sat  at  Cincinnati,  Vincennes,  Marietta,  and  Detroit.  I  can  find  no 
vestige  of  any  motion  or  decision  iiv  respect  to  an  exejuucn  against  executors  or  administratfors*— 
None  in  any  case,  except  one  concerning  the  the  distribution  of  money  ,Nor  do  I  find,  on  examin* 
ing  the  executions  themselves,  any  indication  that  questions  had  arisen  upon  them,  respeettng  th» 
propriety  of  levying  upon  the  lands  of  a  testator  or  intestate,  upon  judgments  against  the  execwtor 
or  administrator. 

The  judgments  exist  in  the  briet'est  possible  notes.  Thus,  in  the  case  of  TaHafaro  v.  P.  Ar» 
ier.  adminUiratorof  Chwge  Pwter^  out  of  which  the  case  ofForUr  and  MeJirthm^  (Ohio  lUp. 
90^  1,  990  Aiosr,  the  following  is  all  that  the  minutes  present : 

^^ytcholat  TaHafim 
Ptier  fMer^  admmitirator  of  Qeorgt  JVrfcr  4h  .  '"  *'""• 

DetL  933  33 

bUitrtiL         109  06 
CImAl  18  61 
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In  some  of  the  eariier  cases,  the  Judgment  agamst  the  perMnal  representative  cootaios,  to  addi- 
don  to  the  abbreviation  ^^judgV^  these  words,  "o/*^  goodt  to  be  admimstend,^^  ThoexecutiDiis^ 
|n  some  cases,  issued  direct  against  the  executor  or  administrator;  in  some  the  exigent  was  to  make 
tba  money  of  the  goods  and  chai-olsof  the  deceased,  and  for  want  thereof,  of  his  lands.  The 
minmea  and  papeit  contam  nothing  to  evidence  any  permanent  and  established  practice.  On 
the  •  niraiy  they  exhibit  a  mass  rf  confusion,  as  perplexing  as  can  any  where  be  found. 

I  have  a'so  carefully  looked  over  tbe  records  of  the  court  of  Common  Pleas,  from  its  eariiest 
oigamsation  in  the  county,  up  to  August  term,  1806.  These  are  compri«>d  m  six  laige  folio  nd- 
unes  coiit^mg,  not  aU,  but  the  principal  of  the  judgments  rendered,  fiooic,  ceofesMd  stMmm 
precess  or  pleadings,  are  not  included  m  it.    puring  this  whole  period  of  lime,  I  have  feiad  but 
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t^vmtoea  judgments  record«d  as  tendered  ngainst  executors  or  adimnistrators.     Two  of  these 
wi|«  rendered  before  August,  1775;  six  of  them  after  the  commencement  of  1805. 

•  The  eailiest  judgments  are  rendered  against  the  executor  or  administrator  personally,  and  were 
so  enteied  up  to  November  term,  ifOS.  From  that  period,  to  January  term,  1805,  the  judgments 
are  all  technically  correct,  ^Ho  be  levied  of  the  goods  aud  chattels  of  the  decedent,  in  the  hands  of 
the  repreeeniativif,  to  be  administered."  No  judgment  Isren  iered  to  subject  the  lands  of  the  de- 
cease J.  At  Nov.  term,  1797,  in  the  case  of  Abboiv,  Mannings  adm''r  the  regular  judgment  was 
entered,  anH,  upon  return  of  no  goods  to  levy,  a  tci.  fa.  was  issued  against  the  adraini&trator,  to 
charge  h.iin  for  a  devastavit^  and,  at  August,  1498,a  technical  judgment  was  rendered  against  biro  de. 
bonit  propriif.  At  January  term,  1805,  upon  a  scire  facias^  against  executors  to  revive  a  ju'lg. 
ment  rendered  in  the  Uietirue  of  the  testasor,  judgment  is  entered  that  the  plaintiff  have  execution 
direct  against  the  executors,  as  if  they  were  original  defendants,  in  their  own  rights:,  and  such  seems 
to  have  been  the  form  of  the  judgmenu  for  several  succeeding  years. 

In  the  case  of  KiUheU  v.  eseeutort  of  KUeh/eil^  in  whtch  the  land  in  controversy  between  Gray 
and  Asltew  was  sold,  judgment  was  entered,  August,  1806.  The  following  is  an  exact  transcript 
of  all  that  is  to  be  found,  in  the  clerk's  office,  concerning  it,  except  the  execution. 

''Caloin  KUchell,  Esq.  ) 

Jf.  Broum  and  Pearsy  KiicheU^  ExectUorSy  ^c.  ) 

Sernee  aeknowledged^  amieable  suit,  I  acknowledge  judgment  for  the  amount 
rf  ike  noiesy  and  hUerest  to^urit:  4111>«  42C 

'    CotUiaxedj  8     48 

Manaasah  Brown. 

Fi.  fa*  ei.  Un.fa.  issued.^^ 

Hie  execution  runs  that  *'of  the  goods  and  chattels  of  Luther  Kitchell,  decM.  in  your  biliwicit 
jTOu  cause  to  be  made  411  dolls.  IS  cenu,  which  Calvin  Kitchell  lately  recovered,  &c.  against  M. 
Brown  and  P.  Kitchell,  Executors  of  said  Luther,  with  8  dolls,  and  48  cenU  cosu,  &c.  whereof  the 
said  executors  are  convicted,  if  so  much  goods  and  chattels  of  said  executors  can  be  found,  and  i^ 
not,  then  that  you  cause  the  same  to  be  made  of  the  lands  and  tenements  of  the  said  executors.^' 

Tlie  Judgment  and  execution  are  but  common  specimens  of  the  loose  manner  in  which  the  pro- 
ceeding* of  these  courts  were  conducted .     I  add  one  other,  upon  account  of  its  peculiar  character^ 

Hie  executors  of  Isaac  Felty,  dec'd .  at  Feb.  term  1801,  commenced  an  action  in  their  character 
of  txecutors,  against  John  Orbison.  At  August  term,  1801,  the  cause  was  discontinued  for  want 
of  prosecution.  Afterward,  to  October  term  1804,  Orbison  sued  a  writ  nf  sci.  fa.  against  the  exacu- 
tors,  to  appear  and  show  cause  why  execution  should  not  be  awarded  against  them,  for  the  costs.^ 
No  cause  being  shown,  the  following  judgment  was  entered : 

^Therefore  it  is  considered  by  the  court  that  the  said  John  Orbison  do  recover  against  the  ssSd 
Hmams  and  Mary,  executors,  fee.  their  original  costs,  to  twenty-eight  dollars  and  twenty  oentay 
•ad  also  fourteen  dollars  and  twenty  cents  for  his  damages,  as  well  by  reason  of  the  detention  9f 
laid  costs,  as  for  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  and  he  have 
execution  thereof,  &c.'' 

Upon  this  judgment  execution  issued  reciting  and  commanding  as  follows :— *'that  of  the  goods 
»nd  ehattelf  of  Thomas  Gibson  and  Mary  Depriest,  executors  of  Isaac  Felty,  dec'd.  in  your  bail- 
iwick, you  catise  lobe  made  forty-two  dollars  and  eighty-seven  cents,  which  John  Orbison  recovered, 
fee.  Whenof  the  said  Thomas  and  Mary  are  convicted,  as  appears  to  us  of  record.  Thenfoie 
It  is  considered  that  the  said  John  have  his  execution  against  the  said  Thomas  and  Mary  executors 
afbiesaid  if  so  much  goods  and  chattels  of  the  said  Thomas  and  Mary,  executors  aforesaid  can  be 
found,  fee.  and  if  not,  then  that  you  cause  the  same  to  be  made  of  the  lands  and  tenements  of  the 
said  Thomas  and  Mary  executors  aforesaid,  Ac.'' 

This  executi'-n  was  levied  upon  a  part  of  the  real  estate  of  the  testator  Felty,  in  virtue  of  which 
.'I  was  sold,  and  lost  to  the  heirs.  No  principle  of  any  known  law  could  be  thought  of,  to  authorise  a 
sale  of  Ian  Is  to  pny  costs  created  by  executors.  Yet  lo-^g  after  the  Pennsylvania  la^  had  ceased 
to  have  eflf  t  in  Ohio,  this  sale  unauthorised  by  it,  or  by  any  existing  law,  was  effected.  Tlie  facts 
km  state.!  are  collected  end  published,  that  the  bench  and  the  bar,  in  other  parts  of  the  state,  may 
ba  tbe  better  enabled  to  understand  the  extent,  nature  and  character  of  a  practice,  which  has  been 
wiich  talked  ei;  «s  hating  settled  a  rale  of  law  ^igatory  upon  the  coarts. 
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WILLS  9.  COOPER,  ET  AL. 

This  cause  was  adjourned  here  for  decisioii,  from  the  county  of  Brown,  it 
was  a  bill  of  review,  seeking  to  review  and  reverse  the  decision  rendered  in  this 
cause,  by  this  court,  in  their  session  of  December,  1826*  (2  Ohio  jRep.^134.) 
The  defendants  demurred.  After  hearing  argument,  the  court  adhered  to  their 
former  opinion,  and  the  bill  of  review  was  dismissed* 


GREENE  V.  DODGE,  ET  AL. 

A  |«iienl  judgmant  cannot  be  amendtd  at  a  subsequent  -term  fo  asto  make  it  special . 

This  is  the  same  cause  reported  2  Ohio  Rep.  480.  It  now  came  before  the 
court  upon  a  motion  to  amend^the  judgment,  entered  generally  for  the  defend* 
ants,  at  December  term,  1826,  and  enter  it  specially,  as  predicated  upon  a  de« 
feet  in  the  declaration. 

Ewingf  in  support  of  the  motion.     Goddard  and  Nye^  contra. 
Motion  refused. 


SD 


STATE  OF  OHIO  ».  COLERICK,  ET  AL. 

In  a  Mit  agpkinst  the  suieties  of  a  sheriff,  the  judgment  in  an  action  for  a  falsa  return  ^jainst  lh« 
sberUf,  is  admissible  as  prima  facia  evidence  of  the  amount  recovered,  though  the  Piieties  bad  no 
aotka  of  the  pendency  of  the  suit  against  the  sheriff. 

This  cause  came  before  the  Court,  by  adjournment  from  Knox  county.  It 
was  an  action  of  debt  against  Colerick,  who  had  been  sheriff,  and  his  securities. 
The  declaration  was  on  the  obligatory  part  of  the  bond.  Plea  conditions  per* 
formed.  Replication  setting  out  a  judgment  against  Colerick,  as  sheriff,  at  the 
suit  of  the  plaintifli,  for  a  false  return  on  an  execution  sued  Out  by  them,  upon 
a  judgment  in  their  favor,  and  put  into  his  hands  to  be  executed.  To  this  repli- 
cation the  defendants  demurred.  Upon  argument,  the  Court  overruled  the 
demurrer,  and  neither  party  demanding  a  jury,  proceeded  to  assess  the  dam- 
ages, in  doing  which,  no  evidence  was  offered  or  given,  but  the  record  of  the 
judgment  against  the  sheriff.  The  defendants  moved  for  a  new  assessment  oT 
the  damages,  upon  the  ground  that  this  evidence  was  not  admissible.  And  this 
question  was  adjourned  here  for  decision. 

SiUman^  in  support  of  the  motion.     Goddard.  contra^ 

By  lAs  Court. 

We  take  the  distinction  to  be,  that  where  the  sureties  have  notice  of  the  suit, 
and  may,  or  do  make  defence,  the  judgment  against  the  principal  is  conclusive 
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against  them.    Where  such  notice  is  not  given,  the  judgment  against  the  prin- 

cipal  is  prma  facie  only.    It  may  be  impeached  for  collusion,  or  for  mistake. 

But,  until  so  impeached,  it  is  sufficient  to  entitle  the  plaintiff  to  recover  the 
amount  for  which  it  is  rendered.     This  Court  have  so  ruled  in  the  case  of  Com* 

ndssioners  of  Brown  v.  BuU.^  (2  Ohio  Reports^  347.)    And  we  see  no  reason  to 

be  dissatisfied  with  the  opinion  then  given.  In  this  case  no  evidence  was  offered 

by  the  defendants*    The  motion  for  a  new  assessment  of  damages  is  overruled. 


ROGERS  BT  AL.  v.  ALLEN. 


An  assignment  to  tnisteei,  by  an  insolvent  debtor  in  Pennsylvania,  under  the  laws  of  that  Oat«, 
does  neidier  pass  tlie  legal  title  to  the  trusters,  nor  create  an  equity,  to  be  enforced  in  chanceij,  to 
lands  situate  in  Ohio . 

This  cause  was  adjourned  here  for  decision,  from  the  county  of  Clermont. 
It  was  a  bill  in  chancery,  making  the  following  case. 

Allen,  the  defendant,  became  insolvent,  in  the  state  of  Pennsylvania,  and,  in 
taking  the  benefit  of  the  insolvent  law  of  that  state,  made  an  assignment  to  the 
complainants,  as  Trustees  ol  all  his  property,  both  real  and  personal.  Amcmg 
thn  property  surrendered,  in  his  schedule,  was  a  tract  of  land,  in  Clermont 
county,  Ohio.  The  trustees  made  a  sale  of  this  land,  and  the  purchaser  took 
possession.  Allen  brought  an  ejectment  and  recovered.  This  bill  was  brought 
by  the  trustees,  reciting  the  facts  of  the  case,  alleging  that  the  other  property 
assigned,  was  insufficient  to  pay  the  debts  of  Allen,  and  praying  a  decree  to  sell 
the  land  in  Clermont,  for  the  benefit  of  the  creditors.  The  defendant  demurred. 

T.  jR.  JZoM,  for  respondents.    A*  H,  Dunlamf^  contra. 

By  ihe  Coukt. 

The  Supreme  Court  of  this  state  decided,  in  the  case  of  MeCuBock's  Heirs 
V.  Rodrickf  that  the  assignment  of  an  insolvent's  effects,  under  the  laws  of  Penn« 
sylvania,  did  not  vest  the  trustees  or  assignees  with  the  legal  title  to  lands  in 
Ohio.  We  are  entirely  satisfied  with  that  decision.  In  order  to  give  efifect  to 
such  assignment,  where  lands  situate  in  a  different  state  are  included,  the  insolv-' 
ent  should  be  held  to  make  a  formal  deed  of  conveyance  to  the  trustees.  If  this 
is  not  done,  no  title  passes. 

The  bill  here  assumes  that  the  assignment  created  an  equity  in  the  complain^ 
ants,  which  a  Court  of  Chancery  should  enforce.  But  we  can  perceive  no  prin- 
ciple upon  which  this  doctrine  can  be  safely  founded. 

It  is  a  well  settled  doctrine  that  a  commission  of  bankruptcy,  vests  in  the 
trustees  the  personalities,  whether  situate  within  the  jurisdicticHi  that  grants  the 
commission  or  not.  (4  John.  Cky.  460.)  It  seems  to  be  equally  well  under- 
stood that  these  commissions  do  not  affect  real  property,  out  of  the  jurisdiction 
where  they  issued.  It  is  so  adjudged  in  the  house  of  lords,  in  1814.  (2  Dov. 
230.)  And  this  doctrine  stands  upon  the  clear  principle  that  real  estate,  in 
every  country,  can  only  be  affected  or  transferred  according  to  the  municipal 
law.  As,  in  this  case,  no  title  passed  at  law,  wc  do  not  see  any  principle  upon 
which  an  equity  can  be  created  to  be  enforced  here.  The  bill  must  be  dis- 
misaed* 
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PARKER  V.   WALLACE. 

If  the  complainant  in  equity  seeking  a  conveyance  from  the  elder  patentee^  have  no  patent  vrhea 
the  bill  i»  filed,  he  is  entitled  to  a  decree  if  he  have  a  patent  at  the  time  of  the  hearing. 

A  senior  entry  upon  a  resolution  warrant  surveyed  and  patented  conformably  to  the  lawsof  can- 
gres0,may  be  aided  in  equity  against  an  elder  patent  on  a  junior  entr}'. 

This  cause  was  adjourned  here  for  decision  from  the  county  of  Brown*  It 
was  a  bill  in  chancery  to  obtain,  from  the  defendant,  the  legal  title  to  a  tract 
of  land,  upon  the  ground  that  the  complainant  owned  the  superior  equity,  al 
though  the  defendant  had  obtained  the  eldest  patenL 

The  facta  as  they  were  made  out  in  evidence  were  as  follow.  The  complain. 
ant  claims  under  an  entry,  made  in  the  name  of  Jooiah  Parker,  on  the  1 1th  of 
January,  1788.  The  warrant  upon  which  the  entry  was  made,  issued  to  Josiah 
Parker,  in  virtue  of  a  special  resolution  of  the  Legislature  of  Yirgima,  and  was 
of  that  class  usually  denominated  "resolution  warrants." 

The  evidence  upon  which  it  was  founded,  showed,  that  in  October,  177&, 
Parker  was  appointed  a  major  in  the  5th  Virginia  regiment  on  continental  es- 
tablishment, where  he  served  until  August,  1776,  when  he  was  appointed  lieu- 
tenant colonel.  In  April,  1777,  he  received  a  full  colonel's  commisaiQn,  under 
which  he  served  to  August,  1778,  when  he  resigned.  After  his  resignation  he 
was  in  active  service  with  the  militia,  upon  every  invasion  of  the  state,  until 
arrival  of  the  Count  de  Grasse.  The  resolution  directing  the  warrant  to 
issue  in  virtue  of  these  services,  passed  Nov.  18,  1778.  The  warrant  bears 
date  the  21st  of  the  same  month. 

The  survey  upon  which  the  patent  issued  was  dated  June  14, 1826,  and  the 
patent  issued  February  1, 1827.  A  witness  testified  that  he  was  present  more 
than  twenty  years  previous,  when  Lucas  SuUivant,  a  deputy  surveyor  under 
Richard  Anderson,  the  principal  surveyor,  surveyed  Parker's  whole  entry,  of 
which  the  land  in  question  was  part.  The  complainant  had  been  many  years 
in  possession,  and  made  improvements.  The  defendant's  entry  was  made  July 
28d,  1829, — surveyed  and  patented  12th  April,  1824.  Having  the  eldest  grants 
the  defendant  recovered  in  an  ejectment  at  law.  The  complainant  filed  his  bill 
3d  March,  1826,  for  a  conveyance,  and  obtained  an  injunction.  A  question 
was  made  in  the  bill,  and  answer  as  to  the  identity  and  notoriety  of  the  location^ 
upon  which  much  testimony  was  taken.  The  court  upon  the  proof,  decided 
this  point  for  the  complainant.  It  being  a  mere  matter  of  fact,  dependant  upon 
familiar  and  well  established  principles,  it  is  deemed  unnecessary  to  introduce  it 
into  the  report.  The  final  decision  turned  upon  the  validity  of  the  resolution 
warrant  to  appropriate  the  land,  and  the  propriety  of  its  being  aided  to  do  ao 
by  a  court  of  equity. 

JIf.  Marshall^  for  complainant.    ScoU^  contra. 

By  ike  Covbt. 

The  exception  that  the  complainant's  bill  is  prematurely  filed,  because  he 
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was  not  invested  with  a  legal  title  at  the  time  of  filing  it,  is,  in  our  opinion,  un- 
tenable.  It  is,  we  think,  sufficient  to  warrant  a  decree  in  his  favor^  that  the 
patent  to  him  has  issued  when  the  decree  is  pronounced,  if  the  other  facts  in  the 
case  entitle  him  to  a  decree. 

The  equity  of  the  complainant  rests  upon  his  elder  entry,  finally  surveyed 
and  carried  into  grant,  under  the  laws  of  the  United  States.  The  defendant 
denies  that,  that  entry  can  be  sustained,  because  it  is  not  founded  upon  a  war- 
rant issued  in  the  ordinary  way,  fbr  services  performed  in  the  Virginia  line,  upon 
continental  establishment. 

Whilst  the  territory  within  which  these  lands  lie,  was  the  properly  of  the 
state  of  Virginia,  and  subject  to  her  jurisdiction,  she  engaged,  so  early  as  Oc- 
tober, 1776,  to  bestow  land  bounties  upon  those  who  should  engage  in  the  miU 
itary  service  of  the  revolutionary  war.  The  date  of  the  original  engagement* 
of  1776,  1778,  have  not  been  preserved  in  the  published  codes  of  Virginia, 
and  consequently  are  not  found  in  our  own  collection  of  land  laws.  In  May, 
1779,  a  general  law  was  passed  providing  for  granting  warrants  to  those  enti- 
tled under  the  laws,  and  describing  the  evidence  upon  which  the  grant  should  h6 
made.  It  would  seem  that  the  case  of  Parker  did  not  come  within  these  general 
provisions,  and  therefore,  a  special  resolution  was  passed,  directing  a  warrant 
to  be  issued  to  him,  as  for  services  performed  in  the  Virginia  line,  upon  conti- 
nental establishment.  The  evidence  adduced,  in  this  case,  shows  that  he  per- 
formed very  nearly  three  years'  service  in  that  line,  and  that  he  performed 
other  approved  military  services,  in  the  commonwealth  of  Virginia,  Upon  a(!« 
count  of  which  the  special  resolution  was  adopted. 

The  same  legislature  that  voted  the  resolution,  at  the  same  session,  passed  th^^ 
law  reserving  the  lands  between  the  Miami  and  Scioto  rivers  to  satisfy  the  mil- 
itary bounties  the  state  had  engaged  to  her  citizens.  And,  at  the  same  session, 
the  law  was  passed  consenting  to  cede  the  territory  north  west  of  the  Ohio  to 
the  United  States  upon  the  terms  proposed  by  congress.  On  the  11th  of  Marchj 
1784,  the  deed  of  cession  was  executed  and  accepted.  This  deed  contains  a 
provision  that  the  land  between  the  Miami  suid  Scioto  rivers  should  be  appro- 
priated, if  necessary,  to  satisfy  the  legal  bounties  so  engaged.  The  terms  of 
the  reservation  are  as  follow  :  ''That,  in  case  the  quantity  of  good  lands,  on  the 
south  east  side  ot  the  Ohio,  upon  the  waters  of  Cumberland  river,  aild  between 
the  Green  river  and  Tennessee  river,  which  have  been  reserved  by  law  for  the 
Virginia  troops  upon  continental  establishment,  should,  &c,  prove  insufficient 
for  their  legal  bounties,  the  deficiency  shall  be  made  up  to  the  said  troops,  in 
good  lands  to  be  laid  off  between  the  Scioto  and  the  Little  Miami,  on  the  north 
west  side  of  the  Ohio  river,  in  such  proportions  as  have  been  engaged  to  them 
by  the  laws  of  Virginia." 

At  the  time  this  reservation  was  stipulated  and  made,  Parker  held  his  warrant 
under  the  resolution,  for  services  actually  performed  as  one  of  the  Virginia 
troops  upon  continental  establishment,  and  it  seems  to  us  that  his  case  is  fairly 
covered  by  the  terms  of  the  reservation.  He  was  entitled  under  the  laws  of 
Virginia,  as  Virginia  had  herself  decided,  and  he  was  in  possession  of  the  ap« 
propriate  evidence  of  his  right.  That  right  was  not  less  predicated  upon  the 
laws  of  Virginia,  because  the  evidence  of  it  issued  in  conformity  to  a  resolu- 
tion, instead  of  a  general  law.     The  services  actually  performed,  Were  the 
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foundation  upon  which  it  rested,  the  consideration  upon  which  it  issued,  and  if 
stood  as  fairly  upon  the  law,  as  any  other  case  whatever.  We  see  no  principle 
to  distinguish  it  from  the  great  mass  of  claims  to  he  satisfied  out  of  lands  re- 
served. But  if  any  difficulty  existed  on  this  ground,  it  seems  to  have  been  en- 
tirely removed  by  the  legislation  of  congress  on  the  subject. 

•  The  act  of  March  8,  1807,  fully  recognizes  the  validity  of  these  resolution 
Warrants,  so  far  as  they  were  issued  upon  resolutions  passed  previous  to  the 
cession  from  Virginia  to  the  United  States.  The  proviso  of  the  first  section  of 
that  act  must  be  understood  as  relating  to  warrants  issued  upon  resolutions 
adopted  subsequent  to  the  cession.  Rights  confirmed  at  the  time  of  the  ces- 
sion are  not  contemplated  by  it.  For  it  would  be  highly  unjust  and  improper 
that  congress  should  institute  an  inquiry  into  the  validity  of  individual  rights, 
completely  vested  when  the  right  of  the  United  States  accrued. 

The  second  section  of  the  act  of  March  1,  1823,  revives  the  act  of  March 
3,  1807,  and  gives  four  years  from  the  4th  day  of  January,  1823,  to  return  the 
surveys  and  obtain  the  patents  on  location  upon  resolution  warrants.  Within 
this  period  the  survey  was  made  and  returned.  So  that,  according  to  the  pro- 
visions of  the  act  of  Congress,  the  title  has  been  consummated  in  the  complain- 
ants. The  patent  obtained  by  the  defendant  upon  a  junior  entry,  stands  upoa 
no  better  footing  than  if  the  complainant's  entry  was  on  a  warrant  issued  in  the 
ordinary  manner,  for  services  performed  in  the  Virginia  line  upon  continental 
establishment.  I'he  case  is  not  analogous  to  an  entry  predicated  upon  a  war* 
rant  for  services  in  the  state  line. 

In  the  cession  to  the  United  States,  no  reservation  was  made  in  favor  of  those 
to  whom  bounties  were  engaged,  for  military  services  in  the  state  line.  Con^ 
sequently  they  were  excluded  from  making  location  in  the  reserved  territory, 
N.  W.  of  the  Ohio.  But  those  claiming,  under  resolution  warrants,  for  servi- 
ees  performed,  in  the  Virginia  line,  upon  continental  establishment,  were  inclu- 
ded in  the  reservation,  and  their  rights  are  net  distinguishable  from  others,  in 
whose  favor,  the  reservation  was  made. 

By  deciding  that  the  entry  of  the  complainant  is  a  good  and  valid  eiitry, 
which  entry  ought  to  be  sustained  against  an  elder  patent  founded  on  a  junior 
entry,  we  do  not  impeach  the  decision  of  the  Supreme  Court  of  the  Uxiited 
States,  in  the  case  of  Miller  v.  Kerr,  cited  by  the  defendant's  counsel.  And 
in  respect  to  this  case,  it  is  pertinent  to  remark,  that  from  the  doctrine  advanced 
in  Hoffnagle  u.  Anderson,  decided  at  the  next  subsequent  term,  it  may  well  be 
doubted  whether  that  Court  were  entirely  satisfied  with  their  resolution  in  the 
former  case. 

It  is  evident  that  the  title  of  the  defendant,  commenced  in  1823,  when  the 
complainant  was  in  actual  possession,  was  originated  with  a  view  to  speculation 
alone.  It  is  not  an  accidental  confiiction  of  title,  where  the  latter  locator  hon- 
estly supposed  he  was  appropriating  unappropriated  lands.  In  this  state  of 
the  case,  he  is  entitled  to  no  favor  in  a  Court  of  Equity.  He  stands  upon  his 
legal  rights  altogether.  And  these  are  to  be  decided  upon  with  the  severest 
scrutiny ,'into  their  absolute  obligation.  All  equitable  considerations  operate 
in  favor  of  the  complainant,  whom,  we  conceive,  entitled  to  a  decree  for  the 
conveyance  asked  by  the  bill. 
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GAVIT  V.  CHAMBERS,  E  T  AL. 

The  owner  of  laoda  situate  on  ths  biuks  of  navigable  streams  is  entitled  to  the  beds  of  the  riv- 
<ers  to  the  middle  of  the  stream. 

This  was  a  writ  of  error  brought  to  reverss  the  judgment  of  the  court  of 
Common  Pleas,  of  Sandusky  county,  and  adjourned  here  for  decision.  The 
plaintiff  in  error,  was  the  plaintiff  in  the  original  suit?  which  was  an  action  on 
the  case  for  erecting  a  dam  over  the  Sandusky  river,  and  flowing  back  the  wa- 
ter in  the  bed  of  the  river  upon  the  plaintiff. 

At  the  trial,  the  plaintiff  proved  that  he  owned  certain  lands  bounded  by  the 
river,  and  situate  on  its  western  bank.  He  also  proved,  that  by  the  erection  of 
the  dam,  the  water  was  flowed  back  in  the  bed  of  the  river,  opposite  the  lands 
of  the  plaintiff,  so  as  to  stand  four  feet  deep  on  a  stone  quariy,  in  the  bed  of  the 
river,  between  the  plaintiff's  land  and  the  middle  of  the  stream.  It  was  proved 
that,  in  making  the  original  surveys,  the  river  was  intersected  by  the  lines,  but 
the  area  of  the  river  to  high  water  mark,  subtracted  from  the  integral  survey, 
and  only  the  lands  on  the  shores  paid  for,  to  the  United  States,  by  the  pur- 
chaser. It  was  also  proved,  that  the  plaintiff  was  in  possession  of  the  land 
claimed,  and  had  used  the  stone  quarry  in  the  bed  of  the  river,  before  the 
erection  of  the  dam,  and  notified  the  defendants  noi  to  raise  their  dam,  so  eis  to 
flow  the  water  back  upon  him. 

The  Court  of  Common  Pleas  charged  the  jury  that  the  plaintiff  could  set  up 
no  right,  in  consequence  of  owning  the  lands  on  the  shore,  to  the  use  or  owner- 
ship of  the  bed  of  the  river,  adjacent  to  such  lands.  The  plaintiff  excepted  to 
this  charge,  and  the  jury  gave  a  verdict  for  thedefendant,  upon  which  the  court 
rendered  judgment  for  him,  to  reverse  which,  this  writ  of  error  was  brought. 

Plait  Brush,  for  defendants. 

By  the  Court. 

The  question  presented  for  decision,  in  this  case,  is^  has  the  proprietor  of 
lands  bounded  on  a  navigable  stream,  a  separate  and  individual  interest  or  prop- 
erty, in  any  portion  of  the  bed  of  the  river. 

The  cession  to  the  United  States,  of  the  lands  within  tho  territory  of  which 
Ohio  is  now  a  part,  was  made  subject  to  no  condition  with  respect  to  navigable 
streams.  But  in  the  first  frame  of  government,  commonly  called  the  ordinance, 
which  is  fundamental  in  its  character,  it  is  stipulated  that  ''  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence,  shall  be  common  highways,  and 
forever  free"  to  all  the  people  of  the  United  Slates.  The  legislation  of  Con- 
gress, for  the  disposition  of  tho  lands,  has  strictly  conformed  to  this  stipulation 
The  lands  within  the  beds  of  navigable  rivers,  iiaye  not  been  sold  to  individuals 
as  land  to  be  paid  for.  And  whether  the  rivers  have,  or  have  not  been  made 
boundaries  of  surveys,  the  land  usually  covered  by  water,  has  been  deducted 
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fiom  that  upon  which  the  purchase  money  was  charged.  This,  it  is  argued,  is 
a  fact  conclusive  to  establish  the  position,  that  the  individual  purchaser  ac« 
quires  no  right  or  title  to  the  bed  of  the  river  adjoining  the  lands.  But  we  do 
not  think  it  properly  attended  with  such  consequence. 

It  is,  we  conceive,  vitally  essential  to  the  public  peace,  and  to  individual  se- 
curity, that  there  should  be  distinct  and  acknowledged  legal  owners  for  both 
the  land  and  water  of  the  country.  This  seems  to  be  the  principle  upon  which 
the  common  law  doctrine  was  originally  settled,  that  where  a  stream  was  not 
subject  to  the  ebb  and  flow  of  the  tide,  it  should  be  deemed  the  property  of  the 
owners  of  the  soil  bounding  upon  its  banks.  The  reason  upon  which  this  rule  is 
founded,  applies  as  strongly  in  this  country  as  any  other.  And  no  maxim  of 
jurisprudence  is  of  more  universal  application,  than  that  where  the  reason  b  the 
same,  the  law  should  be  the  same. 

If,  in  the  case  before  us,  the  owners  of  the  lands  bounded  on  the  banks  of 
the  Sandusky  river,  does  own  the  fee  simple  in  that  stream,  subject  only  to  the 
use  of  the  public,  who  does  own  it,  and  what  is  its  condition  ?  The  ordinance 
reserves  nothing  but  the  use.  No  act  of  congress  makes  any  reservation  la 
relation  to  the  beds  of  rivers.  We  find  no  provisions  but  those  of  the  ninth 
section  of  the  act  of  1796,  which  arc  confined  to  reserving  the  use  of  naviga- 
ble rivers,  and  to  declaring  the  existence  of  the  common  law  doctrine,  in  res- 
pect  to  streams  not  navigable. 

A  river  consists  of  water,  bed  and  banks.  At  what  point  does  the  right  of 
the  owner  of  the  adjoining  lands  terminate?  On  the  top,  or  at  the  bottom  of 
the  bank?  At  high  or  at  low  water  mark?  Docs  his  boundary  recede  and 
advance  with  the  water,  or  is  it  stationary  at  some  point  ?  And  where  is  that 
point?  Who  gains  by  alluvion,  who  looses  by  direptions  of  the  streams  1  No 
satisfactory  rules  can  be  laid  down,  in  answer  to  these  questions,  if  the  com. 
mon  law  doctrine  be  departed  from;  and  if  it  be  assumed,  that  the  United 
States  retain  the  fee  simple  in  the  beds  of  our  rivers,  who  is  to  preserve  them 
from  individual  trespasses,  or  determine  matters  of  wrong  between  the  tres- 
passers  themselves?  It  cannot  be  reasonably  doubted,  that,  if  all  the  beds  of 
our  rivers  supposed  to  be  navigable,  and  treated  as  such  by  the  United  States,  in 
selling  the  lands,  are  to  be  regarded  as  unappropriated  territory,  a  door  is 
Of  ened  for  incalculable  mischiefs.  Intruders  upon  the  common  waste,  would 
fall  into  endless  broils  amongst  themselves,  and  involve  the  owners  of  the  adja- 
cent lands  in  controversies  innumerable.  Stones,  soil,  gravel,  the  right  to  fish, 
would  all  be  subjects  for  individual  scramble,  necessarily  leading  to  violence 
and  outrage.  The  United  States  would  be  little  interested  in  preserving  either 
the  peaoe  or  the  property,  and,  indeed,  would  be  powerless  to  do  it,  without 
an  interference  with  the  policy  of  the  state,  as  unsuitable  for  the  Union  to  exer. 
cise,  as  it  would  be  inconvenient,  if  not  dangerous  to  state  sovereignty. 

We  do  not  believe  that  it  was  the  intention  of  the  United  States,  to  reserve  an 
interest  in  the  bed,  banks  or  water  of  the  rivers  in  the  state,  other  than  the  use 
for  navigation  to  the  public,  which  is  distinctly  in  the  nature  of  an  easement, 
and  all  grants  of  land  upon  such  waters,  we  hold  to  have  beeil  made  subject  to 
the  rule  of  the  common  law,  which,  in  this  case,  is  the  plain  rule  of  common 
sense.  And  it  is  this:  He  who  owns  the  lands  upon  both  banks,  owns  the  entire 
river,  subject  only  to  the  easement  of  navigation,  and  he  who  owns  the  land 
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upon  one  bank  only,  owns  the  land  to  the  middle  of  the  river,  subject  to  the 
same  easement.  This  is  the  rule,  recognized  not  only  in  England,  but  in  our 
•ister  states.  (20  John.  90.  17  John.  195.  Q  Caines^  319.  2  Conn.  Rep.Aei.) 
The  case  in  20th  Johnson,  is  full  and  clear  in  point.  There  is  nothing  in  the 
trust  rested  in  congress,  and  executed  by  them,  and  nothing  in  the  manner  of 
executing  it,  to  warrant  the  establishment  of  a  different  principle  here.  The 
charge  of  the  court  of  Common  Pleas,  was,  in  our  opinion,  erroneous,  the 
judgment  must  therefore  be  reversed,  and  a  venire  de  novo  awarded. 


YOUNG,  ET  UX.  r.  McINTIRE, 

When  there  is  a  devise  to  the  widow  of  '^one  hilf  of  all  the  personal  property''  and  a  subse- 
qv)ni  devise  to  the  widow  of  ^*one  half  ihe  profits  of  the  renl  estate  for  life"  and  a  devise  to  a 
dmughter  after  the  death  of  the  wriow  of  ^Hhc  profits  of  all  his  stoclc  in  a  certain  company  for 
life"  and  a  further  devise  to  the  heirs  of  the  daughter  of  *'all  the  slock  aforesaid" — Held,  that  the 
stock  did  not  piss  under  the  devise  of  ^^personal  property." 

This  was  a  bill  in  chancery,  brought  to  compel  the  assignment  of  thirty  five 
shares  of  stock,  in  the  Zanesville  canal  and  manufacturing  company,  which  the 
complainants  claim  under  the  will  of  John  M*Intire,  deceased.  The  bill  states, 
that  M*Intire  in  his  will  devised  to  the  complainant  Sarah,  one  half  of  the  per- 
sonal properly  of  which  he  should  die  possessed,  except  his  clock,  and  directed 
that  the  personal  property  should  be  valued  by  three  men  chosen  for  that  pur- 
pose by  his  executors;  and  that  the  will  further  directed  that  the  said  Sarah 
should  make  choice  of  the  same  if  shfe  thought  proper,  if  not,  that  the  whole 
should  be  sold  and  one  half  the  proceeds  paid  to  her. 

The  bill  alleged  the  decease  of  M*Intire,  the  proof  of  the  will,  and  the  qualifi. 
cation  of  the  executors,  and  their  taking  upon  them  the  execution  of  the  will, 
and  obtaining  possession  of  his  entire  estate.  It  claimed  that  the  complainant 
Sarah  was  entitled  to  one  half  of  the  seventy  shares  of  stock  owned  by  M*In- 
tire,  in  the  stock  of  the  Zanesville  canal  and  manufacturing  company,  and 
prayed  a  decree  that  the  executors  transfer  it  to  them,  the  said  Sarah  having 
since  intermarried  with  the  complainant  David. 

The  answer  admitted  the  will,  the  devise,  and  that  they  took  upon  themselves 
the  executorship,  and  received  a  large  amount  of  property,  and  submitted  to  the 
court,  upon  a  case  stated,  whether  the  complainants  were  or  were  not  entitled 
to  a  transfer  of  the  stock. 

The  facts  of  the  case,  as  agreed  by  the  parties,  were  as  follow.  M*Intire 
owned  a  tract  of  land  which  hfe  agreed  to  sell  to  the  company  for  stock.  The 
stock  agreed  upon  as  the  capital  of  the  company  was  70,000  dollars,  to  be 
divided  into  one  hundred  and  forty  shares  of  500  dollars  each.  Of  these  shares 
seventy  were  subscribed  by  M*Intire,  to  be  paid  in  the  land.  The  other  sev- 
enty  were  subscribed  by  others  to  be  paid  in  money.  The  agreement  was, 
that  M'Intire's  shares  should  draw  dividends  only  upon  so  much  of  each  as 
sliould  be  actually  paid  in  upon  each  of  the  other  shares.  That  so  soon  as  the 
other  shareholders  should  pay  in  the  one  half  of  their  shares,  and  give  securi- 
ty for  the  payment  of  the  residue,  M*lntire  should  convey  to  the  company  the 
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land  sold,  with  the  entire  privileges  of  the  water.  Under  this  contract  the 
company  took  possession  of  the  ground,  and  commenced  their  works,  in  the 
lifetime  of  APIntire,  but  did  not  entitle  themselves  to  a  conveyance,  until  long 
since  his  death.  The  conveyance  has  been  made  by  the  executors.  The 
complainant  Sarah,  who  was  the  wife  of  iVf'Intire,  agreed  to  take  under  the 
will,  and  received  one  half  the  personal  estate,  except  this  stock,  agreeably  to 
the  directions  of  the  will. 

The  material  provisions  of  the  will  are  these: 

"In  lieu  of  my  wile's  fal^  dower  at  law,  I  give,  devise  and  bequeath  to  her, 
absolutely,  the  one  half  of  all  the  personal  property  I  may  die  possessed  of,  ex- 
cept my  clock,  which  is  not  to  be  sold,  but  remain  in  my  dwelling  house  so  long 
as  it  shall  go."  "All  my  personal  property  is  first  to  be  valued  by  three  men, 
chosen  by  my  executors.  Then  my  wife  Sarah  is  to  make  her  choice  of  the 
one  half,  or  should  she  not  take  the  one  half,  the  residue  is  to  be  sold  and  she  is 
to  got  the  money  arising  from  the  sale." 

Tlie  use  of  the  mansion  house  is  then  given  to  his  wife,  and  the  executors  are 
authorized  to  sell  certain  lands  and  pay  his  debts  with  the  proceeds.  Then  the 
will  proceeds: 

"After  which  debts  are  paid,  my  executors  are  to  pay  to  my  wife  Sarah  an- 
nually during  her  life,  tlie  one  half  of  the  rents,  interests,  and  profits  of  all  my 
estate,  both  real  and  personal."  "The  money  arismg  from  the  sale  of  my  real 
and  personal  estate,  after  the  payment  of  my  debts,  as  aforesaid,  is  to  be  by  my 
executors  vested  in  stock,  in  the  Zanesville  Canal  and  Manufacturing  Company.*' 
Some  legacies  excepted. 

Directions  are  then  given  for  the  sale  of  real  estate,  after  the  death  of  his 
wife,  and  investing  the  money  in  canal  stock,  "A^  my  other  money  is  ordered  to 
he  investcd.^^     And  the  will  proceeds: 

"I  give  and  bequeath  to  my  daughter,  Amelia  Mclntire,  at  the  death  of  my 
wife,  my  mansion  house,  with  the  premises  before  described,  provided  she  leaves 
heirs  of  her  body.  Also,  1  give  and  bequeath  to  her  and  the  heirs  of  her  body, 
and  their  heirs  forever,  all  the  rents,  issues,  interest  and  profits  of  all  my  Zancs. 
ville  Canal  and  Manu.  Co.  Stock,  which  are  to  be  paid  to  her  annually,  during 
her  life,  by  the  President  and  Directors  of  said  company,  on  her  own  personal 
application  and  no  otherwise.  She  is  not  at  liberty  to  sell,  under  the  pain  of 
forfeiture,  any  part  of  said  stock,  nor  is  the  same  ever  to  be  liable  for  the  pay- 
ment of  her  debts  which  she  may  contract,  or  which  her  husband,  should  she 
marry,  may  contract.  Should  she  leave  an  heir  or  heirs  of  her  body,  then  at 
her  death,  the  house  aforesaid  to  be  vested  in  them  in  fee  simple,  and  all  th'b 
STOCK  AFORESAID,  to  do  with  as  they  may  think  proper." 

Silliinan,  for  the  complainant.     Goddard,  contra. 
By  the  Court. 

The  first  clause  of  the  will  would  doubtless  be  sufHcient  to  vest  the  widow^ 
with  one  half  the  canal  stock,  were  there  no  other  provisions  in  the  will  in  direct 
repugnance  to  it.  The  stock  is  personal  property,  notwithstanding  it  is  con- 
nected in  some  manner  with  the  realty.  But  if  we  decree  one  half  this  stock  to 
the  widow,  we  inevitably  defeat  what  appears  to  have  been  the  great  and  lead* 
ing  design  and  intention  of  the  testator. 
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That  it  was  not  intended  to  comprehend  the  canal  stock  in  the  bequest  of  **pcr» 
sonal  property,^  is  manifest  from  almost  every  part  of  the  will.  In  the  first 
place  the  **personal  property*^  included  is  all  to  be  valued  by  three  men,  and  the 
widow,  upon  such  valuation,  is  to  take  the  half.  If  she  docs  not  take  it,  it  is 
to  be  sold  and  the  proceeds  paid  to  her.  That  it  was  not  intended  to  subject  the 
canal  stock  to  sale,  is  indisputable.  Because  the  proceeds  of  the  personal  and 
real  estate  are  to  be  invested  in  canal  stock,  and  the  widow  is  to  receive  "one 
lialf  of  the  Tents,  issues,  interests,  and  profits  of  all  the  estate.^^  Because,  too, 
it  is  subsequently  provided,  that  after  the  decease  of  the  widow  the  daughter 
shall  receive  all  the  rents,  issues,  interests  and  profits  of  all  the  canal  stock; 
and  that  the  heirs  of  the  body  of  the  daughter  after  her  death,  should  have,  all 
the  stock  aforesaid,^^  It  is  impossible  to  give  the  widow  half  and  the  daughter  cr//. 
And  we  cannot  reasonably  suppose  that  any  such  absurd  intention  was  enter- 
tained by  the  testator. 

Throughout  the  whole  will,  a  marked  distinction  is  made  between  the  canal 
stock,  and  ordinary  personal  property.  The  intention  to  extend  the  amount, 
and  to  preserve  it  for  the  use  of  the  wife  and  daughter,  during  their  lives,  is 
clear  and  manifest.  And  this  intention  must  be  defeated,  if  the  canal  stock 
was  included  in  the  first  devise  to  the  wife,  as  part  of  the  personal  property  to 
be  divided. 

It  is  urged  that  the  canal  stock,  being  legally  personal  property,  the  devise  of 
it  is  in  express  terms,  and  an  express  bequest  is  not  to  be  defeated  by  implica- 
tion. But  whether  is  that  devise  more  express,  which  is  supposed  to  compre- 
hend the  stock  in  the  general  term  personal  property  ?  or  that  which  specifically' 
names  the  stock,  and  bequeaths  the  profits  of  ALL  the  whole,  to  the  daughter  ? 
Surely  the  terms  of  the  latter  devise  are  at  least  as  spc  cific  as  those  of  the  for- 
mer. •  There  is  no  implication,  or  inference  necessary  to  understand  them.-— 
And  the  intention  to  give  them  eflect  is  too  clear  to  be  mistaken  or  disputed. 
The  widow  claims  upon  general  terms,  and  seeks  an  interpretation  contrary  to 
the  evident  intention.  The  daughter  claims  upon  a  bequest  in  express  terms  of 
the  specific  subject — and  her  claim  comports  with  the  whole  intention.  If  the 
two  bequests  be  absolutely  repugnant,  the  latter  must  prevail.  If  they  are  not 
so  repugnant,  they  must  be  reconciled,  by  deciding  that  the  widow  took  a  life 
estate  in  the  profits  of  one  half  the  stock,  and  the  daughter  a  life  estate  in  the 
profits  of  the  whole,  subject  to  the  widow's  right  in  half, — the  whole  remainder 
to  the  heirs  of  the  body  of  the  daughter,  or  to  the  charitable  uses.  In  either 
case  the  complainants  must  fail. 

Bill  dismissed. 


GILMORE  V.  MIAMI  BANK,  ET  AL. 

When  a  creditor  summonses  the  debtors  of^his  debtor,  to  an  excessive  amount,  the  debtor  may  ap- 
ply to  ihc  court  to  compel  the  complainant  lo  select  whom  he  will  hold,  and  in  default  of  his  making 
Bvch  selection,  ihe  court  will  asj-jgn  who  shall  be  holden,  and  discharge  the  residue . 

If  no  such  application  be  made  all  the  defendants  remain  bound.  ■ 

This  cause  came  before  the  Court,  by  adjournment  from  the  county  Hamil- 
ton.    It  was  a  bill  in  chancery,  under  the  fifty-ninth  section  of  the  law  "direct- 
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ing  the  mode  of  proceeding  in  chancery."  The  Miami  Bank  was  the  principal 
dehtor,  and  the  ohject  of  the  hill  was  to  suhject  certain  dehtors  of  the  bank,  to 
the  payment  of  the  money  due  the  complainants.     Their  whole  claim,  when  the 

* 

bill  was  filed,  amounted  to  about  thirteen  thousand  dollars.  The  aggregate  of 
debts  due  to  the  bank,  from  the  debtors  summoned,  amounted  to  about  forty  .fire 
thousand  dollars.  W.  H.  Harrison  made  no  objection  to  his  liability.  J.  Bur- 
net answered,  that,  when  served  with  process,  in  1824,  he  was  indebted  to  the 
Miami  Bank,  in  the  character  of  endorser.  That  the  evidence  of  this  debt  had 
been  long  before  pledged  with  the  bank  of  the  United  States,  as  collateral  secu- 
rity, fur  the  payment  of  a  debt  due  from  the  Miami  bank  to  that  institution,  and 
that,  in  the  month  of  March  182.5,  he  had  paid  the  amount  to  the  bank  of  the 
United  States. 

Hunt,  Riddle,  Piatt  dc  Co.  alleged  that  the  debt  due  from  them  to  the  bank, 
was  paid  in,  af\cr  bill  filed,  by  Martin  Baum,  a  partner,  not  made  defendant  in 
the  bill,  and  that  consequently  such  payment  was  available  for  them  against  the 
complainants.  As  the  decree  is  only  against  the  defendants  here  named,  it  is 
deemed  unnecessary  to  notice  the  defences  of  the  other  defendants. 

It  was  fully  proved  that  the  alleged  payment  from  Martin  Baum,  of  the  debt 
of  Hunt,  Riddle,  Piatt  &  Co.  was  by  a  discount,  in  the  Miami  bank,  <A  his  indi- 
vidual note,  endorsed  by  other  members  of  the  company. 

The  case  was  argued  by 

Hammond  and  Storer  for  complainants.     V.  Worthingion  for  Burnet. 

The  Court  ruled  that  when  a  creditor  summoned  the  debtors  of  his  debtor, 
to  an  excessive  amount,  the  debtor  should  apply  to  the  court  to  compel  the  com- 
plainant to  select  whom  he  would  hold,  and,  in  default  of  his  making  su%h  se- 
lection, the  Court  would  assign  who  should  be  holden,  and  discharge  the  resi- 
due. That  if  no  such  application  be  made,  all  the  defendants  remain  bound. 
That,  if  pending  the  suit,  the  summoned  debtors  make  payment  to  the  princi- 
pal debtor,  they  must  be  held  liable  to  the  complainant  sub  modo.  He  who  Jast 
paid  to  be  first  liable.  It  was  also  held  that  Martin  Baum,  not  being  made  a 
party  to  the  suit,  could  not  afiect  the  rights  of  the  complainants,  unless  the 
matter  had  been  regularly  pleaded  in  abatement  of  the  suit.  The  decree  en- 
tered was  in  the  following  form,  which  is  inserted  as  a  document  which  may 
be  useful  to  the  profession,  as  a  precedent,  in  future  cases. 

"  This  cause*  came  on  to  be  heard  upon  the  bill,  answer  and  exhibits,  and  ar- 
guments of  counsel,  which  being  seen  and  heard,  the  court  are  of  opinion,  that 
the  complainants  are  the  legal  owners  of  the  judgment  in  the  bill  mentioned, 
rendered  in  favor  of  Samuel  Sullivan,  treasurer  of  the  State  of  Ohio,  against 
the  President  and  Directors  of  the  Miami  Exporting  Company,  and  are  entitled 
to  recover  of  the  defendants  last  named,  the  sum  now  due  thereon,  amounting 
to  twelve  thousand  five  hundred  and  eighty  six  dollars,  and  twenty  three  cents, 
being  the  principal  and  interest  due  on  said  judgment,  up  to  the  18th  day  of  De- 
cember, instant.  The  Court  are  also  of  opinion  that  the  complainants  are  en- 
titled to  recover  of  the  defendants,  the  President  and  Directors  of  the  Miami 
Exporting  Company,  the  amount  of  the  judgment,  rendered  at  March  term, 
1624,  in  the  bill  mentioned,  which  with  interest  to  the  18th  of  December,  pre- 
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Sent  amounts  to  three  thousand  nine  hundred  and  sixteen  dollars  eighty  cents. 
The  aggregate  thus  due  to  the  complainants  from  the  said  defendants,  the  Pres- 
ident and  Directors  of  the  Miami  Exporting  Company,  heing  sixteen  thousand 
five  hundred  and  three  dollars  seventy  three  cents.  The  Court  are  further  of 
opinion,  that  the  complainants  are  well  entitled  in  equity,  under  the  statute  in 
that  case  made  and  provided,  to  have  a  decree  and  execution  against  the  debt- 
prs  of  the  said  defendants,  the  President  and  Directors  of  the  Miami  Exporting 
Company,  parties  to  this  suit,  as  is  prayed  in  the  complainant's  bill,  and  there- 
fore the  Court  proceed  to  decree,  in  respect  to  the  other  named  defendants,  as  to 
the  Court  here  seems  just  and  according  to  equity;  as  to  the  defendant,  George 
N.  Hunt,  it  being  suggested  to  the  Court,  that  he  hath  departed  this  life,  since 
tbe  filing  of  the  bill,  and  his  representatives  not  being  made  parties  to  this 
cause,  as  to  him  is  considered  to  be  abated. 

As  to  the  defendants,  Woodward  and  Stitt,  the  Court  are  of  opinion,  that 
there  being  a  just  judgment  at  law  against  them  and  their  creditors,  rendered 
before  the  commencement  of  this  suit,  for  the  debt  due  from  them  to  the  Presi- 
dent and  Directors  of  the  Miami  Exporting  Company,  they  cannot  be  charged 
in  this  bill;  the  court  do,  therefore;  award,  order  and  decree,  that  as  to  the  said 
Woodward  and  Stitt,  the  bill  be  dismissed.  As  to  the  defendants,  Jesse  Hunt, 
Riddle,  Longworth,  Bechtle,  Findlay,  Spencer,  Sloo,  and  the  administrators  of 
J.  H.  Piatt,  it  appears  to  the  Court,  that  the  defendants,  Longworth,  Bechtle, 
Findlay,  Sloo,  and  the  administrators  of  J.  H.  Piatt,  are  in  default  for  answer 
as  to  whom,  the  Court  proceed  as  upon  their  confession  of  the  matter  in  the  bill 
stated:  but  it  appears  to  the  court,  that  the  administrators  of  J.  H.  Piatt,  de- 
ceased, cannot  properly  be  joined  in  a  decree  against  the  other  defendants,  part- 
ners, in  the  firm  of  Hunt,  Riddle,  Piatt,  &  Co.  It  is  ordered,  adjudged,  and 
decreed,  that  as  to  the  said  administrators  the  bill  be  dismissed:  and  the  Court 
are  further  of  opinion,  that  the  debt  due  the  defendants,  the  late  firm  of  Hunt, 
Riddle,  Piatt,  &  Co.,  to  the  defendants,  the  President  and  Directors  of  the  Mia- 
mi Exporting  Company,  at  the  time  of  the  filing  of  this  bill,  is  subject  to  the 
debt  due  the  complainants  as  claimed  by  them.  The  Court  are  further  of  opin- 
ion that  the  debts  due  from  the  defendants,  Harrison  and  Burnet,  to  the  Presi- 
dent and  Directors  of  the  Miami  Exporting  Company,  at  the  time  of  filing  the 
complainants'  bill,  are  subject  and  liable  to  the  payment  of  the  debt  due  the 
complainants,  as  allowed  by  them:  and  by  consent  of  the  complainants,  the  bill 
as  to  the  defendants,  Green  and  Guilford,  and  George  W.  Jones,  is  dismissed 
without  prejudice.  The  defendant  Harrison  having  failed  to  answer  the  com- 
plainant's  bill;  it  is  ordered,  adjudged,  and  decreed,  that,  as  to  him,  the  bill  be 
taken  as  confessed,  and  it  appearing  to  the  Court,  from  the  testimony  of  Oliver 
M.  Spencer,  that  on  the  8th  day  of  May  last,  there  was  due  from  the  said  Wm. 
H.  Harrison,  to  the  President  and  Directors  of  the  Miami  Exporting  Company 
the  sum  of  eleven  thousand  five  hundred  fifly  five  dollars,  eight  thousand  dol- 
lars  whereof  was  principal  debt,  the  additional  interest  upon  which  sum,  to  the 
18th  day  of  December,  instant,  is  two  hundred  ninety  dollars,  the  Court  do 
therefore  award,  order,  and  decree,  that  the  complainants  recover  of  the  de- 
fendant, Harrison,  the  sum  of  eleven  thousand  eight  hundred  and  forty  five  dol- 
lars, for  the  making  of  which,  with  interest,  the  said  complainants  shall  have 
execution  against  the  said  Harrison,  as  upon  a  judgment  at  law,  together  with 
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the  coats  of  execution;  and  it  is  further  ordered,  that  the  amount,  when  paid; 
shall  be  credited  upon  the  sum  hereby  decreed  to  be  due  to  the  complainants 
from  the  defendants,  the  President  and  Directors  of  the  Miami  Exporting  Com- 
pany, and  shall  also  constitute  a  credit  in  favor  of  said  Harrison,  against  the 
debt  due  from  him  to  said  company.     And  it  appearing  to  the  Court,  from  the 
testimony  taken  in  the  cauge,  that,  at  the  -filingof  this  bill,  the  defendants.  Hunt, 
Riddle,  Piatt  and  Co.,  were  indebted  to  the  defendants,  the  President  and  Direc- 
tors of  the  Miami  Exporting  Company,  a  sum  which  on  the  first  day  of  May 
1826,  amounted  to  nineteen  thousand  forty  seven  dollars  twenty  eight  cents,  the 
Court  do  award,  order  and  decree,  that  the  complainants  recover  of  the  defen- 
dants, Jesse  Hunt,   James  Riddle,  and  Nicholas  Longworth,  Henry  Bechtle, 
James  Findlay,  Oliver  M.  Spencer,  and  Thomas  SIoo,  jr.,  the  said  sum  of  nine- 
then  thousand  forty  seven  dollars  twenty  eight  cents,  for  the  making  of  which, 
with  interest,  the  said  complainants  shall  have  execution  against  the  said  last 
named  defendants,  as  at  law,  together  with  the  costs  of  execution;  and  it  is 
hereby  ordered  that,  until  the  sheriff  shall  return  upon  the  execution  to  be  issued 
under  this  decree,  against  the  defendant  Harrison,  that  he  can  find  neither  goods 
or  chattels^   nor  lands,  whereof  to  levy  the  amount  of  said  execution  against 
said  Harrison,  the  Clerk  shall  endorse  upon  the  execution  against  the  said  de- 
fendants.  Hunt,  Riddle,  Longworth,  Bechtle,  Findlay,  Spencer,  and  Sloo,  that 
k  is  to  be  levied  only  for  the  sum  of  four  thousand  six  hundred  and  fiAy  eight 
dollars  seventy  three  cents,  and  interest  thereon  from  the  date  of  this  decree, 
and  cost  of  execution.     But,  if  at  any  time,  the  sheriff  shall  return  upon  the 
execution,  against  the  defendant  Harrison,  that  he  cannot  find  goods,  or  Jands 
whereof  to  levy,  then  no  such  endorsement  shall  be  made,  but  the  clerk  shall 
endorse  on  said  execution,  the  amount  actually  due  upon  the  entire  decree  here- 
by made  in  favor  of  the  complainants,  and  the  sheriff  shall  levy  such  amount 
with  interest  and  costs  only.     And  it  further  appearing  to  the  court,  from  the 
admission  of  the  answer  of  the  defendant  Jacob  Burnet,  that  at  the  filing  of  the 
bill  in  this  cause,  the  said  Burnet  was  indebted  to  the  defendants,  the  President 
and  Directors  of  the  Miami  Exporting  Company,  a  sum,  which  on  the  ISth  day 
of  March,  1825,  amounted  to  nine  thousand  eight  hundred  and  six  dollars,  the 
Court  do  award,  order,  and  decree,  that  the  said  complainants,  recover  of  the 
defendant  Burnet,  the  sum  of  nine   thousand  eight  hundred  |and  six  dollars 
aforesaid,  for  the  making  of  which,  together  with  the  costs  of  execution,  the 
complainants  shall  have  execution  as  upon  a  judgment  at  law,  and  it  is  hereby 
ordered,  until  the  sheriff  shall  return  upon  the  execution,  to  be  issued  under 
this  decree,  to  the  defendants.  Hunt,  Riddle,  Longworth,  Bechtle,  Findlay, 
Spencer,  and  Sloo,  that  he  can  find  neither  goods  nor  lands  whereof  to  levy  the 
amount  of  the  said  execution,  no  execution  whatever  shall  be  issued  up<Mi  this 
decree  against  said  Jacob  Burnet,  and  afler  such  return  be  made,  if  execution 
be  issued  against  the  said   Burnet,  the  clerk  shall  endorse  the  sum  remaining 
due  to  the  complainants,  upon  the  entire  decree  hereby  rendered  in  favor  of 
the  complainants,  and  the  sheriff  shall  levy  of  the  said  Burnet  such  amount,  with 
interest  and  costs  of  execution,  and  no  more.     And  it  is  further  ordered  and  do. 
creed,  that  the  said  sum  of  sixteen  thousand  ^ye  hundred  and  three  dollars 
and  seventy  three  cents,  with  interest  thereon  when  paid;  whatever  of  the  said 
defendants  it  may  be  levied,  shall  be  in  satisfaction  of  the  two  judgments  in  the 
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bill  mentioned,  and  the  court  do  further  award,  order,  and  decree,  that  the  com- 
plainants  recover  of  the  defendants,  the  President  and  Directors  of  the  Miami 
Exporting  Company,  their  costs  in  the  Prosecution  of  this  suit  expended.  And 
it  is  further  ordered  that  the  clerk  of  the  Supreme  Court  for  Hamilton  county, 
upon  receiving  a  transcript  of  this  decree  duly  certified,  enter  the  same  Dpon 
his  journal,  and  proceed  upon  application  of  the  complainants  to  issue  execution 
as  in  this  decree  directed. 


STATE  OF  OHIO  i,.  SHERMAN,  ET  AL. 

The  official  bond  of  a  comraissioaer  of  insolvents  tnay  be  prosecuted  against  him  and  Jsis  8uretie«| 
before  the  creditor  has  establialied  his  debt  by  judgment  against  the  commissioner. 

This  was  an  action  of  debt,  upon  a  bond  given  by  the  defendant  Sherman, 
as  commissioner  of  insolvents,  and  by  the  other  defendants,  as  his  sureties. — 
The  declaration  set  forth  the^bond  and  the  condition:  and  assigned  as  a  breach, 
that  whilst  Sherman  officiated  as  commissioner,  one  Turner,  applied  for  the 
benefit  of  the  act  for  the  relief  of  insolvent  debtors — that  a  relief  was  granted, 
and  a  large  amount  of  property  transferred  to  the  commissioner,  which  he  pro- 
ceeded to  sell  and  convert  into  money — and  received  the  sum  of  five  thousand 
dollars.  But  that,  afler  the  sale,  the  commissioner  wholly  neglected  to  adver- 
ise  a  meeting  of  Turner's  creditors,  as  required  by  law.  It  was  then  averred, 
that  Stone  was,  at  the  time  of  the  insolvency,  and  from  that  time  to  the  com- 
mencement of  the  suit,  a  creditor  of  Turner,  for  money  paid,  laid  out  and 
expended,  at  his  special  instance  and  request. 

And,  for  further  breach  of  the  condition,  the  declaration  alleged,  that  after- 
wards  the  commissioner  received  notes  and  money  to  a  large  amount,  arising 
from  the  sale  of  said  Turner's  property.  But  did  not,  at  the  expiration  of  six 
months,  or  at  any  time  thereafter,  or  at  any  time  since,  make  distribution  ac- 
cording to  law,  amongst  the  creditors.  The  whole  concluded  with  the  usual 
averment,  that  an  action  had  accrued,  &c. 

The  defendants  demurred  generally;  and  the  cause  was  adjonrned  here  for 
decision  from  the  Supreme  Court  of  Washington  county. 

H.  Stanbery,  argued  in  support  of  the  demurrer. 

S.  F.  VintoTiy  against  it. 

By  the  Coust. 

We  conceive  that  the  argument  for  defendant,  proceeds  upon  a  totcdly  mista- 
ken view  of  the  case.  It  assumes  that  the  commissioner  of  insolvents  stands, 
in  relation  to  .the  parties  interested,  and  their  claims  in  the  same  condition  as 
an  executor  or  administrator.  That,  in  relation  to  the  effects  of  the  insolvent, 
he  may  sue  or  be  sued  in  the  same  manner  as  the  personal  representative  of  a 
deceased  party.  If  this  assumption  was  correct,  the  argument  founded  upon  it 
would  be  conclusive.  But  we  do  not  consider  it  as  sustainable  upon  the  stat 
ute. 


653  STATE  OF  OHIO  v.  SHERMAN,_ET  AL. 

The  second  section  of  the  law  defines  the  powers  of  the  commiasioner. — 
He  is  to  take  charge  of  all  property,  including  the  credits  of  the  insolvent. — 
He  is  empowered  to  sell  and  dispose  of  them,  and  distribute  the  proceeds.  He 
is  also  empowered  "to  determine  and  adjust  all  controversies  that  may  arise  in 
the  settlement  of  such  estate,  by  comprise  or  arbitration;  and  may  prosecute 
and  defend  any  suit"  he  may  deem  necessary.  Suits  pending  at  the  time  of 
assignment,  shall  not  abate.  "Any  new  suit  which  may  be  commenced,  sbaJl 
be  brought  in  the  name  of  said  commissioner,  or  in  the  name  of  the  insolvent 
us  the  case  may  require." 

We  do  not  understand  this  section  of  the  law  as  subjecting  the  commissioner 
to  any  action,  in  behalf  of  a  creditor,  upon  account  of  the  transactions  of  the 
insolvent,  previous  to  the  assignment.     Suits  pending,  when  the  assignment  is 
made,  are  to  proceed  as  if  no  assignment  had  been  made.     New  suits  are  to 
be  brought  in  the  name  of  the  commissioner,  or  in  the  name  of  the  insolvent, 
as  the  case  may  require.     This  provision  docs  not,  in  our  opinion,  refer  to  suits 
against  the  insolvent,  or  against  his  estate.     It  relates  solely  to  cases  where  the 
insolvent,  or  the  commissioner,  in  his  right,  brings  a  suit.     If  a  chose  in  action, 
not  assignable  by  the  statute  upon  that  subject,  be  delivered  to  the  commissicmer; 
or  if  a  claim  to  property,  for  which  trespass  or  trover  only  would  lie,  be  deliv- 
ered to  him,  and  an  action  became  necessary  for  the  recovery,  then  suit  must 
be  brought  in  the  name  of  the  insolvent.     But  if  notes  or  bills  of  exchange  be 
delivered  and  aiisigned,  then  a  suit  in  the  name  of  the  commissioner  would   be 
the  proper  one.     Or  if  a  cause  of  an  action  accrue,  under  the  proceedings  of 
the  commissioner  himself,  then  suit  could  only  be  brought  in  his  name. 

With  respect  to  claims  against  the  insolvent,  existing  at  the  time  of  asi^gn. 
ment,  the  law  docs  not  contemplate  the  commencement  of  a  new  suit  to  ad^ast 
them.  The  fifth  section,  amongst  other  things,  provides  for  this  case.  The 
last  proviso  of  the  section,  is  in  these  words;  "Any  dispute  or  contest  arising 
between  said  commissioner  and  any  creditor  of  said  insolvent,  relative  to  the 
settlement  of  said  creditor's  claim,  may  be  appealed  to  the  next  court  of  Com- 
mon Pleus,  by  said  creditor,  on  his  giving  a  written  notice  to  said  commissioner 
to  that  efFcct;  which  notice  shall  state  the  particular  cause  of  exception  or 
complaint;  and  said  court  shall  settle,  and  determine,  and  adjust,  the  same  iu 
a  summary  way,  without  plecidings." 

If  auy  dilficulty  arise  between  the  commissioner  and  a  creditor,  as  to  the 
justice  or  the  amount  of  a  cluim  against  the  insolvent,  it  is  to  be  settled  as  here 
pointed  out,  and  not  by  suit  against  either  the  insolvent  or  the  commissioner. — 
The  proposition,  therefore,  that  no  creditor  can  entitle'  himself  to  an  action 
against  the  securities  of  the  commissioner,  until  the  debt  against  the  insolvent  is 
established,  by  a  judgment,  seems  to  us  wholly  inadmissible. 

The  fifth  section  of  the  law,  directs  the  conmiissioner  to  sell  the  insolvent's 
effects  upon  credit,  and  to  take  notes,  with  security,  giving  a  limited  credit.  It 
tlien  provides  that,  immediately  after  Hie  sale,  he  shall  call  together  the  creditors 
and  settle  and  adjust  the  irclaims.  It  also  provides,  that,  at  the  end  of  each  sue 
ceeding  six  months,  he  shall  continue  to  make  distribution  in  money  or  property, 
as  it  may  come  into  his  hands.  Until  a  meeting  of  the  creditors  was  called 
for  sAtling  and  adjusting  their  accounts,  it  could  not  be  known  that  any  dispute 
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or  contest  would  arise  between  a  creditor  and  a  commissioner.  The  failure  to 
call  this  meeting  was  a  palpable  breach  of  the  bond:  For  upon  such  call  de- 
pended the  j^riods  of  future  accountability.  The  defendant's  argument  not 
only  requires  a  suit  to  be  brought,  which  the  law  does  not  contemplate,  but  its 
unavoidable  consequence  is,  to  suspend  the  liability  of  the  parties  in  the  bond, 
until  such  suit  should  be  determined.  An  absurdity  which  nothing  but  the 
clerest  statutory  provision  could  induce  the  court  to  recognize. 

The  demurrer  is  overruled,  and  the  cause  remanded  for  further  proceedings. 


TULLIS  V.  SEWELL. 

Assumpsit  will  not  lie  on  an  award  made  m  pursuance  of  a  submission  by  specialty. 

This  cause  was  adjourned  here  for  decision,  by  the  Supreme  Court  sitting  in 
Champaign  county.  It  was  an  action  of  assumpsit  upon  a  submission  and  an 
award.  The  declaration  set  out  a  submission,  without  specifying  whether  in 
writing  or  by  parol,  and  sat  out  an  award  in  writing.  Plea  non-assumpsit. — 
The  submission  produced  at  the  trial  was  a  covenant  under  seal.  And  whether 
assumpsit  could^  in  such  case,  be  maintained,  Jwas  the  question  reserved  for 
decision. 

MasoUy  for  defendant.     James^  contra. 

By  the  Court. 

It  is  objected,  by  the  defendant,  in  this  case,  that  the  submission  being  by 
specialty,  cannot  be  given  in  evidence  to  support  an  action  of  assumpsit.  In 
answer  to  this  objection  it  is  urged  that  the  action  is  founded  upon  the  awards 
and  not  upon  the  submission.  That  it  is  sufficient  in  declaring  to  set  forth  the 
award,  and  state  in  general  terms  that  the  parties  made  the  submission,  and  that 
the  award  not  being  under  seal,  assumpsit  may  well  lie  upon  it. 

The  answer  to  this  argument  is,  that  the  award  of  itself  imposes  no  obliga* 
tion  on  the  parties.  Without  their  act  of  submission  the  arbitrators  could  pos* . 
sess  no  power  over  them,  or  their  business,  consequently  it  is  not  the  award,  but 
the  submission,  that  is  the  foundation  of  the  action  ?  If  the  submission  were  not 
averred,  the  declaration  would  be  as  defective  as  if  it  failed  to  set  out  the  award 
itself. 

The  liability  of  the  defendant  originates  in  the  contract  of  submission  that 
necessarily  must  precede  the  award.  It  is  from  this  contract  that  the  arbitra- 
tors derive  their  authority,  as  judges  whose  decision  is  to  bind  the  parties.  By 
it  they  must  be  governed  in  their  proceedings.  A  departure  from  its  stipulations 
renders  their  decision  inoperative,  being  void  for  defect  of  power  to  act.  It  is 
the  submission,  therefore,  that  is  the  foundation  of  the  right  claimed  by  the 
plaintiff,  and  it  is  only  in  virtue  of  the  submission,  that  the  subsequent  proceed, 
ings  have  a  binding  force.  The  action  originates  in  the  submission,  and  ought 
to  correspond  in  character  with  it.    If  it  is  by  deed  the  remedy  should  be  by 
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debt  or  covenant.    If  by  parol,  or  writing  not  under  seal,  it  may  be  by  aBsiunp- 
sit. 

It  is  asked,  if  the  submission  is  by  parol,  and  the  award  under  seal,  what  is 
the  action.  The  reply  is,  that  assumpsit  may,  in  that  case,  be  well  sustained. 
The  seals  of  the  arbitrators  are  not  the  seals  of  the  parties,  and  can  impose  do 
obligations  upon  them  as  such.  The  contract  that  binds  them  is  by  parol,  and 
the  remedy  must  conform  to  that  contract,  and  cannot  be  varied  by  the  fact  of 
the  arbitrators  adding  or  omitting  seals  to  the  award. 

In  assumpsit  upon  an  award  the  general  issue,  non-assumpsit,  necessarily  puts 
the  fact  of  the  submission  in  issue.  It  would  be  an  anomaly  in  pleading,  that 
the  making  of  a  deed  should  be  put  in  issue  by  such  a  plea.  Yet  this  is  inevita- 
ble, if  assumpsit  can  be  maintained  in  such  a  case.  The  great  object  of  plead. 
ing  would  be  defeated.  Neither  the  declaration,  nor  the  plea  would  present  the 
real  foundation  of  the  action.  It  would  come  before  the  court  collaterally, 
without  direct  affirmance  or  denial  by  either  party.  When  the  declaration  is 
in  covenant,  it  must  recite  a  submission  by  deed,  and  when  it  is  in  debt,  and  the 
submission  is  by  deed,  it  should  so  recite  it.  The  defendant  could  then  plead  no 
other  general  issue,  that  would  control  the  submission,  but  non  est  factumy  for 
the  plea  of  no  such  mcard,  would  admit  the  submission,  so  that,  in  the  proper 
form  of  action,  the  regular  modes  of  pleading  would  be  preserved,  whilst  in  the 
mode  now  attempted  it  would  be  wholly  subverted.  This  alone  is  a  decisive 
argument  against  the  present  action.  In  the  opinion  of  the  court,  principle  and 
precedent  both  concur  in  conductmg  to  the  conclusion,  that  the  action  ia  ejrOn 
neously  conceived. 

Judgment  must  be  for  the  defendant. 


MIAMI  EXPORTING  COMPANY  v.  TURPIN,  ET  AL. 

Equity  will  not  euforce  the  lien  of  a  judgment  against  the  real  estate  of  a  debtor  who  dies  after 
judgment. 

The  existence  of  llie  lien,  as  well  as  the  method  of  enforcing  it,  is  purelj  a  maUer  of  law. 

■ 

This  case  was  adjourned  here  for  decision,  from  the  Supreme  Court  in  Ham- 
ilton county.  It  was  a  bill  in  equity,  to  which  the  defendants  demurred  gene- 
rally.    The  material  facts  alleged  in  the  bill,  were  as  follow : 

AtX)ecember  term,  1814,  of  the  Common  Pleas  of  Hamilton  county,  the  Mi- 
ami Bank  obtained  judgment  against  Hopkins  and  Halley  for  1500  dollars. 
After  suit  commenced  and  process  served,  but  before  judgment  rendered,  Hop- 
kins left  the  slate  and  has  not  since  returned.  After  judgment  execution  issued 
to  April  term,  1815,  which  was  returned,  "staid  by  plaintiff's  attorney.  Anoth- 
er execution  issued  to  August,  1815,  which  was  returned  with  the  same  en- 
dorsement. No  other  execution  ever  issued.  In  1816,  Halley  died  intestate, 
and  administration  was  taken  on  his  estate.  The  administrator,  in  1817,  sold, 
as  the  real  estate  of  Halley,  the  land  which  the  bill  seeks  to  subject,  under  the 
order  of  Court,  for  the  payment  of  the  debts.  The  sale  was  effected  subject  to 
the  lien  of  the  Bank  judgment,  and  it  is  so  expressed  in  the  administrators'  deed. 
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Rufiher,  the  purchaser,  entered  into  possession,  who  sold  to  Pultney,  and  Pult- 
ney  to  Turpin,  who  is  in  possession.  The  money  arising  from  the  purchase? 
was  distributed  to  other  creditors,  no  part  was  offered  to,  or  received  by  the 
Bank.  Nothing  further  was  done  until  February,  1826,  when  the  present  bill 
was  filed.  The  bill  charges,  that  the  money  is  still  due  to  the  Bank,  that  Hal- 
ley's  estate  is  insolvent,  that  the  administrator  and  his  securities  are  insolvent^ 
and  that  the  complainants  have  no  remedy,  but  by  enforcing  the  lien  of  the 
judgment  upon  the  lands,  and  they  pray  a  decree  to  that  effect. 

Siarer  and  Hammond^  in  support  of  the  demurrer.     Guilford,  contra. 
By  the  CouKT. 

The  bill  seems  to  proceed  upon  the  hypothesis,  that  the  purchaser  from  thtf 
administrator,  under  the  circumstances  of  this  case,  took  the  property,  as  it 
would  have  descended  to  the  heir,  subject  to  the  judgment  lien.  As  it  contains 
no  allegation  of  a  contract  on  the  part  of  the  purchaser  to  discharge  the  lien, 
none  that  a  portion  of  the  price  of  the  land  was  left  in  his  hands,  for  that  pur- 
pose, it  can  only  be  sustainable  upon  the  general  ground  stated.  It  is  unneces- 
sary for  us  now  to  say  whether  this  is,  or  is  not  a  correct  position.  Let  it  be 
conceded,  and  it  seems  to  us  that  the  inevitable  consequences  must  be,  that  the 
complainants  are  not  entitled  to  the  relief  they  seek  for  The  lien  could  have 
been  enforced  at  law.  By  a  scire  facias  against  the  heir,  and  purchaser,  sued 
in  proper  time,  the  lands  could  have  been  subjected  to  sale  in  satisfaction  of  the 
judgment.  Whether  the  administrators'  sale,  taken  with  the  circumstances  that 
attended  it,  operated  to  destroy  the  lien,  was  a  question  triable  at  law,  upon  the 
scire  facias*  If.  it  cannot  still  be  tried  in  this  manner,  it  must  be  in  consequence 
of  the  negligence  of  the  complainants  to  assert  their  rights.  And  it  is  a  novel 
proposition  that  a  Court  of  equity  may  be  rightly  called  upon  to  assert  them. 
The  lien,  if  it  exist,  is  a  legal  lien.  And  an  existing  lien,  created  by  a  judg* 
ment  at  law,  may  be  enforced  at  law.  If  it  once  had  existence  and  is  lost,  equity 
cannot  restore  it.  The  reasons  assigned  in  the  bill,  why  proceedings  cannot  be 
had  at  law,  are  not  substantial.  That  the  proper  parties,  defendants,  are  ab- 
sent, makes  no  difference.  The  return  of  two  sci,  fas.,  nihil  would  be  tanta- 
mount to  a  service.  That  the  debtors,  the  administrator,  and  the  administrator's 
securities,  are  all  insolvent,  can  confer  no  new  rights  upon  the  complainants, 
either  as  to  the  lien  itself,  or  the  privilege  of  resorting  to  a  Court  of  equity  to 
set  it  up  or  to  enforce  it.  A  Court  of  chancery  docs  not  acquire  jurisdiction, 
merely  because  process  at  law  cannot  be  executed,  nor  does  the  fact  of  the  in- 
solvency of  the  parties,  of  itself  give  it  jurisdiction.  We  can  perceive  but  a 
single  question  in  this  case.  And  it  is— have  the  complainants  a  lien  upon  the 
property,  named  in  the  bill,  to  secure  the  payment  of  their  debt  ?  The  lien 
claimed,  is  not  an  equitable  lien,  founded  upon  trust,  and  originating  in  contract. 
It  is  a  legal  lien.  Whether  it  exist  or  not,  is  a  purely  legal  question.  If  it 
exist,  the  law  that  gives  it  life  is  competent  to  effect  its  objects.  Chancery, 
therefore,  cannot  interfere.     On  this  ground  we  dismiss  the  bill. 
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A  party,  for  whom  an  attorney  appears  in  court  without  authority,  is  not  concluded  by  the  &ctf 
of  the  attorney. 

vVhen  no  process  is  served  on  a  defendant,  and  an  attorney  enters  an  appearance  for  hiin  with> 
out  authority,  and  judgment  is  rendered  against  him,  tlic  court  rendering  such  judgment  may  set  it 
aside  at  a  subsequent  term  . 

The  party  in  such  case  has  an  adequate  remedy  at  Inw  and  equity  will  not  interfere. 

This  cause  was  adjourned  here  for  decison  from  Athens  county.  It  was  a 
bill  in  chancery,  the  object  of  which  was,  to  obtain  a  new  trial  in  a  case  where 
judgment  had  been  rendered  against  the  complainant  here,  who  was  defendant 
at  law. 

The  bill  states  that  the  defendant,  John  Porter,  of  Athens  county,  in  April, 
1824,  commenced  an  action  of  trover  before  a  justice  of  the  peace  in  Athens^ 
county,  against  Amos  Thompson,  Joseph  McMabon,  and  the  complainant.  No 
notice  was  given  to  the  complainant,  by  summons  or  otherwise,  of  the  pend^acy 
of  the  suit.  The  case  was  aflcrwards  appealed,  and  at  the  trial  term  a  judgm^it 
had  against  the  complainant  alone,  for  fifty.nine  dollars  damages,  and  forty-sev- 
en dollars  eighty-one  cents  costs  of  suit.  This  was  at  the  September  tenn, ' 
1834,  of  the  Common  Picas  for  Athens  county.  Execution  issued  upon  this 
judgment  against  complainant,  to  the  sheriff  of  Licking  county,  Ohio;  twenty. 
four  dollars  made  January,  1825,  by  sale  of  his  personal  property.  That  com« 
plainant  was  resident  in  Licking  county  during  the  pendency  of  suit,  had  no  no. 
tice  of  it,  and  was  never  served  with  process.  An  attorney  at  law,  who  was 
employed  by  the  other  defendants,  but  not^  by  complainant,  filed  a  plea  for  com- 
plainant through  mistake.  That  complainant  has  a  meritorious  defence  to  the 
action.  Prayer  for  a  return  of  the  money  made,  perpetual  injunction  of  the 
judgment,  and  for  general  relief. 
To  this  bill  there  is  a  demurrer. 

S.  F,  Vinton,  and  A,  Nye,  for  complainant.     H.  Stanbcrry,  for  defendant. 

Opinion  of  the  Court,  by  Judge  Shebhan. 

The  questions  made  upon  the  demurrer  to  the  bill  of  the  complainant,  are: 
First,  Do  the  facts  stated  in  the  bill  furnish  any  ground  to  interfere  with  the 
judgment  at  law,  sought  to  be  enjoined.  Second:  If  the  complainant  is  entitled 
to  relief,  whether  a  Court  of  chancery  is  the  proper  tribunal  to  afford  it. 

Upon  the  first  question,  the  defendant  contends  that  the  complainant  is  bound, 
by  the  act  of  the  attorney,  although  unauthorized,  and  (1  Salk,  86—88.  1 
Bibb.  89.  6  Mod,  16.  and  5  Mod,  205.)  are  cited,  in  support  of  this  proportion. 
These  authorities  show  the  liability  of  an  attorney  to  the  person,  who  has  sus- 
tained damages  through  their  neglect  or  misconduct;  and  some  of  them  recog- 
nize the  doctrine  that  his  acts  are  conclusive  upon  the  person  for  whom  he  has 
appeared,  unless  the  attorney  is  insolvent,  or  in  suspicious  circumstances.  They 
appear  to  be  founded  upon  reasons  of  policy,  that,  as  the  attorney  is  a  sworn 
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officer  of  Court,  he  is  himself  responsible  to  the  person  for  whom  he  aj)pears« 
and  the  opposite  party  is  in  no  fault,  and  has  no  adequate  means  of  ascertaining 
the  authority  of  the  attorney,  he  ought  not  to  be  delayed  or  injured  by  the  un- 
authorized act  of  such  attorney,  if  he  is  of  sufficient  ability  to  respond  in  dam- 
ages to  the  person  for  whom  he  undertook  to  appear.  This  reasoning  is  cer- 
tainly  plausible,  and  worthy  of  some  consideration,  but  does  not  furnish  any 
sufficient  ground  why  one  of  the  most  obvious  and  well  settled  principles  of  law, 
as  well  as  justice,  should  be  departed  from.  That  no  person  is  to  be  bound  by 
the  act  of  a  stranger,  in  whom  he  has  vested  no  authority,  or  reposed  any  con- 
fidence, and  over  whom  he  can  exercise  no  control.  The  admission  and  oath, 
of  an  attorney  is  for  the  safety  and  advantage  of  a  suitor,  but  does  not  of  itself 
authorize  him  to  appear  in  any  cause.  His  authority  to  appear  is  essentially 
derived  from  the  party,  and  dependant  on  him  for  its  continuance;  and  although 
it  is  not  the  practice  of  our  courts,  in  ordinary  cases,  to  require  the  attorney  to 
produce  either  a  warrant  or  other  authority  from  the  suitor,  before  he  is  permit- 
ted to  appear,  yet  its  production  may  be,  and,  under  certain  circumstances,  un- 
'  doubtedly  would  be,  required  by  the  court.  Courts  act  on  the  presumption  that 
the  attorney  is  authorized  by  the  party,  and  it  is  in  virtue  of  this  authority  that 
he  is  permitted  to  appear  and  prosecute,  or  defend,  not  merely  because  he  is  an 
officer  of  Court,  admitted  by  them,  and  sworn  to  discharge  his  duty. 

There  are  many  officers,  in  our  country,  admitted  to  act  as  such,  and  sworn 
to  a  faithful  discharge  of  their  duties,  by  public  authority,  who  derive  their 
power,  m  each  particular  case,  from  the  individual  for  whom  they  act.  The 
office  of  an  auctioneer  is  of  this  kind.  They  are  appointed,  commissioned,  and 
sworn,  by  the  officers  of  government,  and  no  one  will  pretend  that  they  could 
sell  or  transfer  the  property  of  an  individual,  without  or  against  his  consent, 
and  yet  any  argument  derived  from  considerations  of  public  policy  or  conven- 
ience,  in  favor  of  considering  the  acts  of  an  unauthorized  attorney  conclusive 
upon  the  suitor,  applies  with  equal  force,  in  so  considering  the  acts  of  an  unau- 
thorized auctioneer,  upon  the  persons  interested. 

The  mischief  that  might  follow,  from  holding  that  the  acts  of  the  unauthorized 
attorney  are  conclusive  upon  the  person  for  whom  he  appears,  would  induce  the 
Court  to  hesitate  long  before  they  would  establish  such  a  rule.  It  would,  in 
some  degree,  subject  the  property  of  every  individual,  in  the  community,  to  the 
mistakes  or  malice  of  a  particular  class  of  men. 

If  the  doctrine  contended  for  by  the  defendant  was  now  fully  recognized  by 
the  English  courts, — and  it  appears  from  the  cases  cited  to  have  been  at  one 

^[^Q [I  could  not  long  have  remained  a  rule  of  decision,  as  we  find  a  number 

of  cases  in  their  reports,  where  parties  have  obtained  relief  against  the  acts  of 
unauthorized  attornies.  In  the  case  of  Robson  v.  Eaton,  (1  Term.  Rep.  62.) 
Lord  Mansfield  expressly  states  the  doctrine,  that  a  party  to  a  suit  is  not  bound 
by  the  act  of  an  attorney  not  employed  by  him;  and  decided,  that  when,  as  in 
that  case,  the  defendant  had  paid  money  to  the  attorney,  who  had  brought  a  for- 
mer suit,  and  appeared  for  the  plaintiff,  he  was  liable  to  pay  it  over  again,  if  it 
appeared  the  attorney  was  not  employed  by  the  plaintiff.  In  Denton  v.  Noyes 
(<J  John.  Rep.  298.)  the  Supreme  Court  of  New  York  held,  that  judgment  ob- 
tained against  the  defendant  not  served  with  process,  in  consequence  of  the  ap. 
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pearoncc  of  an  unauthorized  attorney,  was  not  conclusive  upon  the  defendant; 
and  the  proceedings  were  reversed,  and  he  was  permitted  to  make  defence. 

Whatever  formerly  might  have  been  the  rule  of  the  English  courts,  their 
practice  would  now  seem  to  be,  not  to  consider  the  act  of  an  attorney  conclu- 
sively  binding,  unless  he  is  enii)loyed  by  the  person  for  whom  he  appears,  (3 
Shau)  Rep.  166  Archb,  Plead.)  and  the  decisions  of  the  Courts  in  the  United 
States,  when  the  point  has  been  made,  has  been  in  accordance  with  such  prac- 
tice, so  far  as  they  have  fallen  under  my  observation.  Plaintifis  may  some- 
times suffer  inconvenience  by  the  appearance  of  an  unauthorized  attorney  for 
the  defendant;  but  courts,  to  avoid  this  evil,  ought  not  to  run  into  the  opposite 
extreme  of  subjecting  the  interest  and  rights  of  such  defendant,  to  the  uncoii- 
troled  acts  of  a  stranger,  neither  employed  nor  trusted  by  him.  In  affording  a 
remedy  to  a  defendant  so  situated,  courts  will  be  careful  to  protect  the  plaintiff 
in  any  right  he  may  have  acquired,  and  interfere  only  so  far  with  the  judgment 
or  other  proceedings,  as  may  be  necessary  to  afford  the  defendant  an  opportunity 
of  making  defence. 

The  second  ground  of  demurrer  to  this  bill  is,  that  whatever  relief  the  com- 
plainant is  entitled  to,  should  have  been  sought  in  the  court  rendering  the  judg- 
ment, and  not  in  Chancery. 

It  is  an  unquestioned  principle,  that  a  Court  of  Equity  will  not  interfere,when 
the  party  seeking  their  aid  can  have  the  same  relief  in  law  as  in  equity;  and 
the  court  are  of  opinion,  that  this  principle  applies  to,  and  must  govern  this 
case. 

There  is  nothing  in  the  bill  shewing  that  the  complainant  couJd  not  obtain 
the  same  relief,  upon  motion  to  the  court  rendering  the  judgment,  that  he  now 
seeks  by  his  bill  in  equity.  The  ground  taken  in  the  bill  for  the  interference 
of  a  court  of  equity  is,  that  the  complainant  was  not  served  with  process  in  the 
suit  at  law,  and  that  an  attorney  of  the  court,  without  his  knowledge,  or  any 
authority  from  him,  appeared  for  him,  pleaded  and  went  to  trial;  whereupon  a 
verdict  and  judgment  was  obtained  against  him.  There  is  no  pretence  of  any 
fraud  or  collusion  on  the  part  of  the  defendant,  the  plaintiff  at  law,  that  he  had 
any  knowledge  of  the  attorney's  not  being  authorized,  or  that  the  trial,  on  his 
part,  was  not  fairly  and  properly  conducted.  If,  upon  these  facts  being  shown 
to  the  Court  rendering  the  judgment,  they  were  competent  to  set  it  aside  or  sus- 
pend it,  and   let  the  complainant,  the  defendant  at  law,  in  to  make  defence 

he  had  complete  and  adequate  remedy  at  law,  and  Chancery  will  not  en- 
tertain jurisdiction.  And  this  Court  docs  not  doubt  but  that  it  was  fully  compe- 
tent for  the  court  at  law  to  afford  the  complainant,  upon  motion,  all  the  relief 
he  could  obtain  in  a  court  of  equity.  The  jurisdiction  of  Courts  of  law,  in 
setting  aside  judgments  improperly  obtained,  or  suspending  their  operation  Vor 
a  time,  has  been  too  long  exercised,  is  too  reasonable  in  itself,  and  attended  with 
too  many  beneficial  eflccts,  to  be  now  seriously  questioned.  It  has  become 
one  of  the  regular,  plain  and  accustomed  remedies  of  a  court  of  law,  to  afford 
full  and  adequate  relief  against  a  judgment  irregularly  or  improperly  obtained 
when  there  has  been  no  fault  or  negligence  on  tho  part  of  the  judgment  debtor. 

In  the  case  of  Denion  v.  Noycs,  before  cite^I,  the  Supreme  Court  of  New 
York,  in  a  case  very  similar  in  its  principal  features  to  the  one  now  under  con- 
sideration,  suspended,  on  motion,  the  operation  of  the  judgment,  and  permitted 
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the  defendant  to  plead,  leaving  the  judgment  to  stand  as  a  security  for  the  plain- 
tiff, in  case  he  should  upon  a  future  trial  obtain  a  verdict.  They  proceeded 
upon  the  principle,  that  now  almost  uniformly  governs  courts  in  giving  relief  in 
cases  of  this  kind,  that  of  doing  right  and  justice  between  the  parties.  The  re- 
lief  which  is  now  given  by  Courts  of  law,  upon  motion,  is  equitable  in  its  char* 
acter,  extended  upon  equitable  terms,  and  so  framed  as  to  protect  the  rights  of 
one  party, without  sacrificing,  or  jeopardizing  those  of  the  other.  It  may  be  af- 
forded in  the  Court  rendering  the  judgment  with  more  facility,  and  more  cer- 
tainty of  doing  justice,  than  in  a  distinct  tribunal,  and  the  party  injured  can  then 
obtain  all  the  relief  he  is  justly  entitled  to,  without  subjecting  the  other  party, 
against  whom  there  is  no  complaint,  but  having,  as  he  supposed,  in  due  course 
of  law,  obtained  a  judgment  in  his  favor,  to  the  delay  and  expense  of  a  chan- 
cery proceeding.  There  may  be  cases  where,  from  the  fraud  or  collusion  of 
the  party  obtaining  the  judgment,  or  from  peculiar  circumstances,  it  may  be 
proper  that  a  Court  of  equity  should  entertain  jurisdiction  and  afford  relief,  but 
there  is  nothing  in  this  bill  showing  that  the  complainant  has  not  complete  rem- 
edy at  law,  by  application  to  the  Court  rendering  the  judgment. 

It  has  been  contended,  by  the  counsel  for  the  complainact,  that  the  principles 
recognized,  by  this  Court,  in  the  case  of  Aildnson  v.  Commissioners  of  Picka^ 
way  county,  (1  Ohio  Rep.  375,)  would  prohibit  the  court  of  Common  Pleas  from 
either  setting  aside,  or  suspending  the  judgment  previously  rendered  by  them, 
unless  it  was  done  at  the  term  it  was  rendered.  This  court  decided  in  that 
case,  that  the  Court  of  Common  Picas  could  not,  at  a  term  subsequent  to  the  rgn- 
dition  of  a  judgment,  amend  it  in  a  substantial  and  material  part.  In  the  re- 
port of  that  case,  the  reasons  upon  which  the  decision  was  founded,  are  not  very 
fully  stated.  For  some  years  anterior  to  1823,Courts  were  expressly  authorized 
by  statute  to  amend  their  judgments.  At  the  revision  of  1824,  this  provision 
was  omitted,  by  the  legislature,  and  as  the  Court  believed,  intentionally,  and 
not  from  inadvertence,  as  the  bill  proposed  by  the  committee  of  revision,  and 
sanctioned  by  both  branches  of  the  legislature,  providing  for  the  amendment 
of  judicial  proceedings  was  the  same  as  the  former  law,  with  the  exception  that 
the  power  to  amend  judgments  was  omitted.  The  power  of  Courts  to  amend 
their  records,  in  matters  of  substance,  after  the  term  in  which  final  judgment 
was  rendered,  is  not  a  part  of  the  ancient  common  law,  nor  were  the  Court 
aware  that  the  Courts  of  any  of  the  United  States  exercised  this  power  over 
the  records  of  their  judgments,  unless  given  them  by  statute.  Courts  have 
suppled  omissions  and  defects  in  their  records  by  entries  of  judgments,  or  other 
proceedings  nunc  pro  tunc,  but  this  bears  but  little  analogy  to  amending  the  re- 
cord of  a  judgment  perfect  on  its  face,  so  as  to  make  its  operation  and  effect 
essentially  different  from  what  it  originally  was. 

Our  peculiar  system  of  jurisprudence  seemed  to  require  that  the  Court  of 
Common  Pleas  should  not  possess  the  power  of  amending  judgments  in  matters 
of  substance,  afler  the  term  in  which  they  were  rendered.  It  has  been  the  uni- 
form policy  of  our  laws,  to  give  to  a  party  dissatisfied  with  the  judgment  of  the 
Court  of  Common  Pleas,  the  privilege  of  appealing  to  the  Supreme  Court,  within 
a  short  time  after  the  term,  and  thereby  vacate  the  judgment  and  have  another 
trial  upon  the  merits.     But  if  a  judgment  with  which  the  party  was  satisfied 
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may,  after  the  period  for  liis  appealing  has  elapsed,  be  amended  in  substance 
so  as  greatly  to  increase  his  liability,  as  was  th«  case  cited  from  1  Ohio  Rep. 
375,  he  will  be  bound  by  it,  without  the  benefit  of  an  appeal,   or  a  second  in- 
vestigation, by  a  superior  tribunal.     It  is  the  same  as  respects  writs  of  error. 
A  judgment  may  be  rendered  in  the  common  pleas  against  a  defendant  and  the 
proceedings  evidently  be  erroneous,  and  yet  the  party  consider  it  of  too  little 
importance  to  sue  out  a  writ  of  error  within  the  time  limited  by  statute,  and  if, 
after  the  expiration  of  the  period,  the  judgment  may  be  so  amended  as  greatly 
to  enhance  the  amount,  the  party  would  sustain  serious  injury,  without  any  rem- 
edy either  by  writ  of  error  or  appeal.     But  these  objections  do  not  exist,  nor 
can  these  inconveniences  ever  result  from  the  Court  of  Common  Pleas  exercis- 
ing jurisdiction  in  setting  aside,  for  irregularity  a  judgment  previously  rendered 
The  cause  will  then  stand  as  if  no  judgment  had  ever  been  entered,  the  issue 
made  by  the  parties  will  be  tried  by  the  proper  forum,  the  judgment  of  the 
Court  given,  and  either  party  can  avail  himself  of  his  right  of  appeal,  or  writ 
of  error  as  he  may  be  advised.     A  party  cannot  by  this  course,  be  deprived  of 
any  right  or  privilege  granted  him  by  law.     The  delay  and  additional  expense 
being  the  only  loss  or  inconvenience  he  can  suffer.     The  Court  are  of  opinion, 
that  the  complainant  had  adequate  remedy  at  law,  and  for  this  reason,  the  de- 
^lurrer  must  be  sustained. 


ROBINSON  V.  NEIL. 

A  declaration  upon  the  covenant  of  warranty,  under  the  statute  concerning  covenants  real,  ratist 
aver  an  oTiction. 

This  was  an  action  of  covenant,  adjourned  from  the  Supreme  Court  of  Frank- 
lin couhty. 

The  declaration  contained  two  counts.  The  first  set  forth  an  indenture, 
made  the  7th  October,  1822,  between  the  defendant  of  the  one  part,  and  the 
plaintiiT  of  the  other  part,  by  which  the  defendant  conveyed  to  the  plaintiff,  for 
the  consideration  of  five  thousand  dollars,  a  certain  inlot  in  the  town  of  Colum- 
bus;  after  reciting  the  indenture  the  plaintiff*  further  stated,  "I hat  in  and  by  the 
said  indenture  it  was  further  witnessed,  tliat  the  said  William  did  covenant  and 
promise,  to  and  with  the  said  James,  his  heirs  and  assigns,  that  the  said  premises 
thereby  conyeyed  were  free  and  clear  of  all  incumbrances,  and  that  he,  the 
said  William,  would  warrant  and  truly  defend  the  same  unto  the  said  James, 
and  unto  his  heirs  and  assigns  forever,  against  all  claims  whatsoever,  which 
said  last  mentioned  covenant  of  the  said  William,  contained  in  the  said  indea. 
ture,  by  virtue  of  the  statute  of  the  state  of  Ohio,  entitled,  an  act  declaring  the 
law  in  certain  cases  of  actions  upon  covenants  real,  and  for  other  purposes, 
passed  the  2nd  January,  1815,  has  the  force,  effect,  and  operation  of  a  covenant, 
that  he,  the  said  William,  was,  at  the  time  of  the  making  said  indenture  seized 
of  a  good  and  indefeasible  estate  in  fee  simple,  in  the  aforegranted  premises. 
And  the  said  James  in  fact  saith,  that  the  said  William  was  not  at  the  time  of 
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tho  making  said  indenture,  nor  hath  he  been  at  any  time  since,  seized  of  a  good 
and  indefeasible  estate  in  fee  simple,  in  the  aforegranted  premises,  but  on  the 
contrary  thereof,  certain  other  persons,  at  the  time  of  the  making  the  said  in- 
denture, and  continually  from  thence  until  the  present  time,  had  and  still  have, 
lawful  right  and  title  to  the  said  premises,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  last  mentioned  covenant  therein  contained,  ope- 
rating as  aforesaid  by  virtue  of  the  statute  aforesaid." 

The  second  count  was  the  common  count  upon  a  covenant  of  seizin.  Tho 
defendant  craved  oyer  of  the  indenture  and  made  it  part  of  the  record.  The 
indenture  contained,  in  fact,  no  covenant  of  seizin,  nor  other  covenant  except 
those  specified  in  the  first  count,  to  wit :  the  covenant  against  incumbrances, 
and  the  common  covenant  of  general  warranty. 

The  defendant  pleaded.  First :  Non  est  factum.  Second :  That  the  premises 
were  free  and  clear  of  all  incumbrances,  and  that  defendant  had  well  and  truly 
warranted  and  defended,  &c.     Third :  That  defendant  was  seized  of  an  inde- 
feasible estate  in  fee,  &c.     Fourth :  That  the  plaintiff,  on  the  7th  October, 
1822,  (the  same  day  on  which  the  deed  in  the  declaration  mentioned  was  exe- 
cuted,) in  consideration  of  five  thousand  dollars,  sold  and  conveyed  to  the  de- 
fendant the  same  inlot,  by  deed,  with  full  covenants  of  seizin,  general  warranty, 
&c.  Fifth:  That  on  the  same  7th  October,  and  before  the  plaintiff  had  sustamed 
any  damages,  the  plaintiff,  by  deed  of  mortgage,  to  secure  the  payment  of  three 
thousand  dollars,  sold  and  conveyed  said  inlot  to  the  defendant,  with  full  cove- 
nants of  seizen,  general  warranty,  &c.     Sixth :  That  a  scire  f ados  was  issued 
on  said  mortgage,  a  judgment  had,  and  the  premises  were  sold,  before  this  action 
was  brought,  to  the  defendant,  for  a  sum  not  sufficient  to  satisfy  the  judgment, 
&c.     Seventh :  In  the  seventh  plea  the  defendant  set  forth  the  mortgage  men. 
tioned  in  the  sixth  plea,  and  averred  that  the  condition  had  not  been  complied 
with,  and  that  the  mortgage  money  was  yet  unpaid,-  <&c.  whereby  the  estate 
became  absolute  at  law,  &c. 

The  plaintiff  took  issue  upon  the  first  and  third  pleas,  and  demurred  generally 
to  the  second,  fourth,  fifth,  sixth,  and  seventh. 

Wilcox  and  Hammond^  for  defendant.     Emng,  contra. 

By  ike  CovBT. 

The  doctrine  settled  at  this  term,  in  the  case  of  Administrators  of  Backus  v^ 
M^Coy,  decides  this  case.     Judgment  must  be  for  the  defendant. 
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Equity  will  aid  the  defective  execution  of  a  power,  where  llie  contrart  is  fair,  and  the  power  bona 
fide  delegated. 

A  stranger,  who  purchases  at  a  sheriff's  sale,  can  protect  himself  in  the  same  manner  and  to  the 
same  extent,  that  the  judgment  creditor  could,  had  he  purchased. 

A  conveyance  by  a  debtor  of  his  whole  estate,  whilst  a  suit  is  pending  against  him,  is  not  abao. 
lutely  fraudulent,  but  circumsiances  may  be  admitted  to  explain  and  justify  the  transacdon. 

Where  the  vendor  retains  the  possession  of  lands  sold  after  the  deed  is  executed  and  recorded 
upon  a  verbal  understanding  to  pay  rent,  the  transaction  is  not  per  se  fraudulent  as  against  creditors. 

A  stipulation  that  the  vendor  will  re-purchase  the  lands  at  the  same  price,  within  twelvemonths, 
at  the  option  of  the  purchaser,  is  not  cvidnnco  of  a  secret  trust  for  the  benefit  of  the  vendor. 

Where  a  debtor  before  judgment  conveys  lands  bona  fide  in  satisfaction  of  a  pre-existing  debt, 
and  executes  a  defective  conveyance,  the  equity  of  the  purchaser  is  superior  to  that  of  the  judgment 
creditor,  and  a  court  of  chancery  will  compel  the  judgment  creditor,  if  he  oHlain  the  legal  title  under 
the  judgment,  to  convey  to  the  purchaser. 

This  cause  came  before  the  Court,  upon  adjournment  from  Hamilton  county. 
It  was  argued  by  Wadb  and  Haywabd,  and  N.  Wright,  for  the  complainant, 
and  by  Hammond  and  Benham  for  the  defendant  Hatch. 

Opinion  of  the  Court,  hy  Judge  Suekman. 

The  complainant  sets  up  an  equitable  title  to  a  house  and  Jot,  in  the  city  of 
Cincinnati,  for  which  the  defendant,  Jcrusha  Hatch,  heretofore  recovered  a  judgf. 
ment,  in  ejectment,  against  him  in  this  Court,  (1  Oliio  Rep.  390,)  and  seeks  a 
conveyance  of  the  legal  title,  and  a  perpetual  injunction  of  that  judgment.  The 
questions,  which  have  been  made,  necessarily  lead  to  an  examination  of  the 
facts  of  the  case.  The  Miami  Exporting  Compaoy,  on  the  18th  Juue,  1821, 
were  indebted  to  the  complainant,  then  a  resident  of  Baltimore,  about  fifteen 
thousand  dollars,  for  the  notes  of  the  Co.  before  that  time  deposited  with  them. 
And  William  Barr  and  John  Sterreti,  then  the  general  agents  of  Jonn  T.  Barr, 
with  authority  to  collect  and  receive  his  debts,  but  without  a  special  authority 
.to  take  lands,  and  one  of  them  a  director  of  the  Co.,  agreed  with  the  board  of 
directors,  to  take  the  house  and  lot  in  question,  with  other  real  estate,  for  ten 
thousand  seven  hundred  and  sixty  dollars,  it  being  all  the  lands  then  owned  by 
the  Company  in  fee.  On  the  same  day,  the  board  of  directors,  by  a  resolution, 
authorized  and  directed  O.  M.  Spencer,  their  president,  to  execute  a  deed  in  (ec 
simple,  with  covenants  of  general  warranty,  to  the  complainant,  for  the  real 
estate  so  sold,  and  Spencer  did,  the  same  day,  in  pursuance  of  that  resolution, 
execute  a  deed  of  conveyance  for  the  land,  which  was  immediately  recorded, 
and  the  complainant's  agents  gave  a  check  for  the  amount  of  the  consideration 
money,  and  thereby  discharged  so  much  of  the  debt  owing  by  the  Company,  to 
J.  T.  Barr.  At  the  time  this  arrangement  took  place,  the  Miami  Exporting 
Company  were  justly  indebted  to  the  state  of  Ohio,  about  nine  thousand  dollars, 
and  legal  process  had  been  served  on  them,  by  which  it  was  expected  that  judg- 
ment would  be,  as  in  fact  it  was,  obtained,  at  the  June  term  of  the  Supreme 
Court,  commencing  on  the  15th.  Upon  this  judgment  execution  issued,  was 
levied  on  the  house  and  lot  in  controversy,  and  sold  to  the  defendant,  Jerusha 
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Hatch,  on  the  25th  November,  1821,  for  250  dollars.  At  the  time  of  the  sale 
upon  execution,  the  agent  of  the  complainant  attended  and  gave  notice  to  the 
agent  of  the  defendant,  J«  Hatch,  and  others  present,  that  the  complainant 
owned  the  property  and  had  a  deed  therefor  from  the  Miami  Exporting  Compa- 
ny. The  company  continued  in  the  possession  of  part  of  the  house,  it  being 
their  banking  house,  from  the  sale  to  Barr,  to  August,  1823,  without  any  writ- 
ten lease,  but  under  a  parol  agreement  with  the  agents  of  complainants  as  to 
their  rent. 

At  the  time  the  order  to  execute  a  deed  was  made,  by  the  board  of  directors, 
they  authorized  their  president  to  execute  a  bond  to  complainant,  that  if  he 
should  re-convey  the  property  within  one  year,  they  would  place  the  amount  of 
the  consideration  money  to  his  credit  upon  their  books. 

In  July,  18S3,  the  defendant  J.  Hatch,  commenced  an  action  of  ejectment  for 
the  house  and  lot  in  question,  against  the  complainant,  and  recovered  judgment, 
in  consequence  of  the  defective  execution  of  the  deed  to  the  complainant,  by  the 
agent  of  the  Miami  Exporting  Company. 

It  is  shown  that  a  fear  that  the  property  might  be  sacrificed,  by  sale  upon 
execution,  under  the  judgment  about  to  be  obtained  by  the  state,  was  a  moving 
cause  with  the  Company,  for  entering  into  the  arrangement  for  the  sale  to  Barr. 

The  general  prmciple  that  Courts  of  Chancery  may  supply  any  defect  in 
the  execution  of  a  power,  whether  that  defect  arises  from  mistake,  accident  or 
ignorance,  is  not  questioned.  Whenever  the  intention  to  execute  a  power  is 
sufficiently  manifest,  but  the  execution  is  defective,  or  it  has  not  been  executed 
according  to  the  terms,  or  in  the  form  prescribed,  equity  will  correct  the  mis- 
take or  supply  the  defect.  When  nothing  has  been  done,  or  attempted  to  be 
done,  toward  the  execution  of  a  power,  equity,  in  general,  will  not  interfere, 
unless  the  instrument  creating  the  power  shall  have  vested  or  recogized,  in  third 
persons,  rights  to  secure  which  the  execution  of  the  power  is  necessary.  If 
the  attorney  or  agent  has  attempted  to  execute  the  power,  but  has  done  it  de- 
fectively, the  party  claiming  under  it,  cannot  avail  himself  of  it,  at  law,  equity 
interposes  its  aid,  upon  the  broad  principle  of  relieving  against  accident  or 
mistake. 

It  is  also  a  well  settled  rule,  that  when  an  intrument,  intended  as  a  deed  to* 
convey  lands,  has  not  been  so  executed  as  to  pass  the  estate,  or  vest  a  legal 
title,  equity  has  considered  it  a  contract  for  a  deed,  and  decreed,  if  the  consid^ 
eration  has  been  paid,  the  title  to  be  perfected. 

Upon  cither  of  these  grounds  the  complainant  would  be  entitled,  as  against 
the  Miami  Exporting  Company,  to  the  relief  sought.  Nor  do  they  resist  it,  as 
they  have  neglected  to  answer,  and  permitted  the  bill  to  be  taken  as  confessed 
against  them.  The  defendant  J.  Hatch,  (the  only  defendant  who  has  answered 
the  bill,)  however  contends  that  the  sale  te  Barr,  by  the  Miami  Exporting  Com- 
pany,  was  fraudulent  and  void  as  against  their  creditors,  and  that  her  equity  is 
equal  to  Barr's,  and  a  Court  of  Chancery  will  not  deprive  her  of  any  legal  ad- 
vantage she  may  have  fairly  obtained. 

There  can  be  no  doubt  that  the  defendant,  J.  Hatch,  under  the  judgment  in 
favor  of  the  state,  can  protect  herself  in  the  same  manner,  and  to  the  samo 
extent,  that  the  judgment  creditor  could,  had  he  purchased.  If  the  sale  to 
Barr  was  fraudulent  and  void,  as  against  the  judgment  creditor,  it  is  fraudulent 
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and  void  as  against  the  purchaser  at  sheriff's  sale,  under  such  judgment.  Any 
other  rule  would  compel  the  judgment  creditor  to  become  the  purchaser,  or 
deprive  him  of  the  benefit  of  his  judgment  and  execution.     No  prudent  person 
would  purchase,  at  sheriff's  sale,  property  previously  conveyed  by  the  judg- 
ment debtor,  however  apparent  or  gross  the  fraud  attending  such  conveyance 
might  be,  if  he  was  to  be  separated  from  the  rights  of  the  judgment  creditor, 
and  could  not  avail  himself  of  them  to  protect  his  purchase.     It  is  true,  as  has 
been  stated  in  argument^  that  the  purchaser,  under  execution,  holds  as  purcha- 
ser, and  not  as  judgment  creditor.     But  he  holds  with  the  benefit  of  the  judg- 
ment  lien.  If  a  debtor  alien  his  lands,  with  the  intent,  and  for  the'purpose  oC  de. 
frauding  his  creditors,  such  alineation,  as  against  such  creditors,  is  void,  and 
the  estate  is  considered  as  remaining  in  the  debtor  for  all  purposes  beneficial  to 
the  creditor. 

It  may  be  attached,  if  the  debtor  absconded;  is  subject  to  the  lien  of  a  judg. 
ment;  and  is  in  every  way  liable  to  be  appropriated  to  the  payment  of  the 
creditor,  in  the  same  manner  as  if  no  conveyance  had  been  made.  The  pur- 
chaser at  sheriff's  sale  acquires  all  the  right,  title  and  interest,  in  the  land  which 
the  debtor  bad  at  the  commencement  of  the  judgment  lien;  is  vested  with  the 
rights  of  the  creditor;  entitled  to  the  same  relief,  and  can  protect  his  title  against 
the  frauds  of  the  judgment  debtor  in  the  same  manner,  and  to  the  same  extent, 
that  the  judgment  creditor  might  have  done  had  he  purchased.  (2  John. 
CA.  S6.) 

It  is  contended  that  the  circumstances  attendant  upon,  and  connected  with 
the  sale  to  Barr,  show  that  it  was  fraudulent  as  to  the  creditors  of  the  3f.  Ex, 
Co.,  and  the  defendant  insists  that  the  proofs  establish  the  following  fact,  upon 
which  she  relies  either  as  badges  of  fraud,  or  as  amounting  to  fraud  in  law: 

First:  That  it  was  in  the  intention  of  the  parties  to  hinder  or  delay  the  state 
in  the  collection  of  this  debts. 

Second:  That  the  grantor  was  largely  indebted  in  a  suit  pending,  and 
judgment  about  to  be  obtained  at  the  time  of  the  conveyance. 

Third:  The  conveyance  was  of  all  the  estate  of  the  debtor  liable  to  execu- 
tion. 

Fourth:  The  grantor  remained  in  possession  afler  the  deed,  and  contrary  to 

its  terms,  and  upon  no  obligatory  or  definite  lease. 

As  the  question  of  fraud  must,  in  a  great  degree,  depend  upon  a  minute  and 
careful  examination  and  comparison  of  the  proofs  and  exhibits  in  the  cause,  and 
upon  giving  to  each  circumstance  its  due  weight,  it  can  scarcely  be  expected 
that  the  court  should  detail  each  particular  fact  that  may  have  influenced  their 
judgment,  especially  when  there  is  no  probability  that  a  case  attended  with  the 
same  circumstances  will  again  occur.  Such  a  detail  would  be  tedious  as  well 
as  useless.     It  will  be  sufficient  to  notice  the  prominent  facts  .and  circumstan- 

ces. 

Fiwt.  It  is  said  that  it  was  the  intenti(Mi  of  the  parties  to  hinder  and  delay 
the  state  in  the  collection  of  its  debt.  If  the  proofs  of  the  case  clearly  made 
out  the  fact,  that  the  sale  to  Barr  was  a  contrivance  to  delay  or  obstruct  the 
state  in  the  collection  of  its  debt,  it  would  be  difficult  to  avoid  the  conclusion 
that  it  was  fraudulent.  But  we  are  not  satisfied  that  such  was  the  intent  of 
the  parties.     Spencer,  the  president  of  the  company,  states  in  his  testimony. 
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that  a  fear  that  the  property  might  be  sacrificed  by  a  forced  sale,  under  the 
judgment  about  to  be  obtained  by  the  state,  was  one  moving  cause  for  the  bank 
to  make  the  sale  to  the  complainant. 

It  appears  that  his  agents  knew  of  the  pendency  of  the  suit,  and  one  of 
them  was  then  a  director  of  the  company.  On  the  other  hand,  it  is  clearly 
shown  that  the  company  were  then,  and  had  been  for  a  long  time,  largely  in* 
debted  to  Barr,  who  was  anxious  to  obtain  payment,  which  they  were  unable  to 
make  in  cash;  that  his  agents  olTered  to  take  the  property  at  its  full  cash  value, 
and  did,  in  fact,  allow  about  eight  thousand  dollars  for  the  house  and  lot  now  in 
dispute.  The  agents  of  Barr  endeavored  to  secure  the  debt  due  him,  but  there 
is  no  circumstances  warranting  the  belief  that  they  were  influenced  by  the  wish 
to  hinder  or  delay  the  state.  The  Miami  Exporting  Company  were  then  in 
such  a  situation  that  they  could  not  reasonably  expect  to  retain  the  property, 
and  if  it  should  be  exposed  to  sale,  for  what  it  would  command,  in  cash,  as  it 
necessarily  must  have  been,  upon  the  judgment  in  favor  of  the  state,  there  was 
a  moral  certainty,  considering  the  situation  of  the  country  at  that  time,  that  it 
could  bring  but  a  small  portion  of  its  actual  value. 

That  the  compaiiy  should  fear  a  sacrifice  of  a  great  part  of  the  value  of  the 
property,  if  sold  upon  execution,  is  probable,  and  that  they  should  be  influenced 
by  that  fear  to  accept  the  proposition  of  another  creditor  to  allow  them  the  full 
value,  is  equally  probable,  and  does  not  indicate  a  fraudulent  intention,  to  hin- 
der or  delay  the  state  in  the  collection  of  its  debt.  The  sale  to  Barr  might, 
and  probably  did,  produce  the  eflect  of  delaying  the  state,  in  the  collection  of 
its  debt,  but  it  doe^  not  appear  that  that  was  the  object  the  company  had  in 
view.  Their  intention  appears  to  have  been,  to  make  the  best  disposition  in 
their  power  of  their  property,  for  the  payment  of  their  debts,  and  we  can  per- 
ceive nothing  immoral  or  unjust  in  an  individual,  or  corporation,  so  circum- 
stanced that  their  property  must  soon  be  sold  for  what  it  will  bring  in  cash,  con- 
veying it  to  a  creditor  for  its  full  value,  although  moved  to  make  such  convey- 
ance by  the  fear  of,  or  the  wish  to  avoid,  sacrifice.  It  is  not  every  disposition  of 
his  property,  by  a  debtor,  that  produces  the  effect  of  hindering  or  obstructing 
the  creditor  in  the  collection  of  his  debt,  that  is  fraudulent;  but  it  is  the  intent 
with  which  the  disposition  is  made,  that  gives  a  character  to  the  transaction. 
If  the  object  of  the  parties  be  to  obstruct  or  hinder  the  creditor,  and  a  convey, 
ance  is  made  for  this  purpose,  such  conveyance  is  fraudulent  and  void,  although 
a  full  consideration  be  paid.  But  such  fraudulent  intent  ought  to  be  clearly 
shown,  especially  when  the  conveyance  is  made  to  a  creditor,  in  satisfaction  of 
a  just  debt,  and  for  a  full  consideration.  In  Wills  u.  Franklin^  (I  Bin,  513,) 
it  was  held  to  be  neither  immoral  or  unfair  to  prevent  a  creditor,  after  suit 
brought,  from  obtaining  a  priority  by  his  judgment.  In  Hendrick  v,  Robinson, 
(2  John,  Ch.  288,)  the  chancellor,  after  citing  and  examining  many  of  the 
English  cases  on  the  subject,  comes  to  the  conclusion  that  a  debtor,  in  failing 
circumstances,  may  make  a  deed  or  assignment  to  one  creditor  of  all  his  prop- 
erty, although  it  produces  the  effect  of  delaying  or  hindering  all  other  creditors, 
when  such  was  not  fraudulent  in  its  inception  or  intention. 

It  is  also  contended  that  the  grantor,  being  largely  indebted,  and  a  suit  pend- 

ing  ready  for  judgment,  at  the  time  of  the  conveyance  to  Barr,  furnishes  strong 

evidence  of  fraud.     It  was  said  in  Twyne^s  case,  (8  Coke  80,)  and  has  since 
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been  repeatedly  recognized,  that  the  pendency  of  autt,  at  the  time  of  making 
aalc  ot  goods,  was  &  badge  of  fraud.  This,  like  every  other  badge,  or  indici- 
um  of  fraud,  while  it  remains  unexplained,  is  a  circumstance  from  which 
courts  are  warranted  in  presuming  there  is  some  concealed  or  secret  trust,  in 
favor  of  the  vendor;  or  that  it  is  a  mere  contrivance  to  cover  up  the  property 
from  the  creditors.  Pendency  of  suit  does  not  of  itself  make  any  alienation  by 
the  debtor  void,  but  when  such  alienation  is  of  all,  or  nearly  all  of  the  debtor's 
property,  it  may  furnish  a  strong  presumption  that  such  sale  was  mere  pretence 
and  contrivance  to  avoid  payment.  When  the  sale  is  made  to  a  creditor,  in 
payment  of  a  debt,  admitted  to  be  justly  due,  and  for  a  full  and  fair  price,  and 
the  debt  discharged,  all  the  presumption  of  fraud  arising  from  the  pendency  of 
suit  by  another  creditor  is  removed.  In  this  case  the  testimony  clearly  shows 
that  the  sale  to  Barr  was  not  made  with  the  intent  of  withdrawing  the  property 
of  the  company  from  the  payment  of  their  debts,  but  for  the  purpose  of  dis* 
charging  to  the  full  amount  of  its  value,  the  claims  of  perhaps  a  favored  credi- 
tor. 

Third,  The  same  observations  arc  applicable  to  the  objection  that  the  eon- 
veyance  was  of  all  the  estate  of  the  debtor  liable  to  execution.     This  is  also,  as 
is  said  in  Ttcyne^s  case,  a  mark  or  sign  of  fraud,  a  circumstance  from  which,  if 
unexplained,  Courts  are  warranted  in  presuming  that  the  sale  was  made  for  the 
use  of  the  vendor,  and  to  conceal  the  property  fiom  creditors;  but  when  all  the 
circumstances  attending  the  sale,  show  that  the  intent  of  the  parties  waslega] 
and  honest,  that  the  property  sold  was  not  of  greater  value  than  the  debt  dis- 
charged,  all  presumption  of  fraud  arising  from  the  fact  that  tlie  conveyance  em- 
braced  all  the  estate  of  the  debtor  liable  to  execution,  is  repelled.     There  is  a 
class  of  cases  in  the  English  reporters  where  their  Courts  have  held  that  anas, 
signment,  by  a  person  subject  to  their  bankrupt  laws,  in  contemplation  of  bank- 
ruptcy, of  all  or  nearly  all  of  his  effects,  is  a  fraud,  upon  those  laws,  as  a  con- 
trivance to  avoid  their  effect.     These  decisions  go  upon  the  ground  that  credi- 
tors  trust  to  those  laws  for  an  equal  distribution  in  case  of  the  misfortune  of  the 
debtor;  that  the  whole  object  of  those  laws  is  to  secure  the  management  of  the 
property  of  an  insolvent  debtor,  by  third  persons  and  to  insure  a  pro  rata  distri- 
bution, and  that  both  of  these  objects  would  be  defeated,  by  permitting  a  debtor, 
on  the  eve  and  in  contemplation  of  bankruptcy,  to  give  priority  to  one  or  more 
creditors,  by  assigning  his  effects.     Yet  tliere  an  assignment  is  held  valid,  if 
made  at  the  solication  of  a  creditor,  to  pay  or  secure  a  just  debt,  although  a 
debtor  was  at  the  time  insolvent,  and  contemplated  an  act  of  bankruptcy,  and 
the  effect  is  to  prevent  an  equal  distribution  of  the  property  of  the  insolvent 
debtor,  thereby  defeating  the  policy  of  the  bankrupt  laws.     Those  cases,  aad 
the  principles  upon  which  they  are  decided,  have  no  application  where  bankrupt 
laws  are  unknown,  and  neither  Courts  of  law  or  equity  possess  the  power  of 
preventing  a  failing  debtor  from  giving  preference  to  particular  creditors,  when 
there  is  no  fraud  or  collusion.     But  the  sale  to  Barr  was  not  a  general  transfer 
of  all  the  property  of  the  company,  but  a  conveyance  of  certain  parcels  of  real 
estate,  being  all  then  owned  by  them  in  fee.     There  is  no  evidence  of  the  amount 
or  value  of  the  personal   property  if  any,  then  owned  by  the  company,  or  the 
amount  due  them  upon  note,  bond  or  mortgage.     The  fair  presumption  is,  thaS 
it  was  collectively  of  much  greater  amount  than  the  judgment  in  favor  of  the 
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state.  Banks  do  not  usually,  even  if  not  prevented  by  statute,  vest  any  grea^ 
portion  of  their  funds  in  real  estate,  nor  do  the  holders  of  bank  paper  ordinarily 
look  to  such  property  as  furnishing  the  means  of  payment.  By  the  provisions 
of  certain  statutes  of  our  legislature,  in  force  at  the  time  the  stale  obtained  judg« 
ment,  all  debts  due  a  bank — ^notes  and  every  other  description  of  property  own- 
ed by  them  could  be  reached  by  legal  process,  and  their  whole  funds  in  the 
hands  of  their  agents  or  oDicers,  and  all  mortgages  and  trust  estates  held  by 
them,  could  be  subjected  to  the  payment  of  their  debts.  It  cannot,  therefore, 
be  justly  said  that  the  conveyance  to  Barr  was  of  all  the  property  of  the  com- 
pany liable  to  execution,  when  they  possessed  funds  to  a  great  amount  liable  to 
be  taken,  at  the  option  of  the  creditor,  by  a  special  legal  process,  and  sold  or 
appropriated  for  the  satisfaction  of  his  demand. 

It  is  contended  that  the  conveyance  of  the  house  and  lot  now  in  question,  by 
the  Company,  and  remaining  in  possession  after  the  deed  contrary  to  its  terms, 
and  upon  no  obligatory  or  definite  lease,  is  a  fraud  per  se  against  the  creditors, 
and  as  to  them  the  estate  did  not  pass  by  the  deed.  It  is  unnecessary,  in  this 
case,  to  inquire,  whether  retaining  possession  of  chattels  after  aale  by  a  debtor, 
is  as  to  creditors  a  fraud  per  se,  or  merely  evidence  of  a  fraud,  to  be  considered 
in  connection  with  all  the  other  circumstances,  to  ascertain  whether  there  was 
fraud  in  fact.  There  are  numerous  highly  respectable  authorities  on  this  question, 
directly  conflicting  with  each  other,  but  I  have  not  been  able  to  find  a  case, 
where  it  has  been  judicially  determined  that  a  sale  cuid  conveyance  of  lands 
was  to  be  deemed  absolutely  fraudulent  in  law,  against  creditors^  because  the 
grantor  retained  possession  after  the  deed.  It  is  true,  there  is  a  dictum  of 
Lord  Rosslyn's  to  that  effect,  in  the  case  of  BcUes  v.  Graves,  (2  Ves*  Jun»  292,) 
but  it  was  no  way  material  to  the  deci^iion  of  the  cause,  nor  is  any  authority 
cited,  or  reason  given  to  support  it:  and  the  observation  of  the  Chancellor,  if 
reported  correctly  is  merely  used  arguendo.  In  Halbirih  r.  Sandsy  {2  John* 
Ch,  46,)  Chancellor  Kent  relied  on  the  fact  of  the  grantors  remaining  for  ma- 
ny  years  in  possession,  without  paying  rent,  and  making  improvements,  amcMig 
the  other  circumstances  of  the  case,  as  evidence  that  the  sale  was  fraudulent; 
but  it  does  not  appear  to  have  occurred  to  the  counsel  or  court,  in  that  case, 
that  the  grantors  retaining  possession  of  the  lands,  after  the  sale,  was  a  fraud 
per  se.  The  reasons  given,  why  the  possession  of  goods  by  the  vendor,  afler 
the  sale,  should  be  considered  as  a  fraud  per  se,  are,  that  the  public  have  no 
means  of  ascertaining  the  ownership  of  goods,  but  by  the  possession,  and  that 
the  vendor,  if  the  goods  are  left  in  his  possession,  will  be  enabled  thereby  to 
obtain  credit  and  impose  upon  the  community. 

But  the  reasons  fail  when  applied  to  lands,  the  title  of  which  does  not  rest, 
in  parol,  nor  is  it  evidenced  by  possession,  but  can  only  be  conveyed  by  deed 
executed  in  a  particular  manner,  which  the  grantee,  if  he  would  insure  his 
title,  must  place  upon  record,  in  a  public  ofRce,  open  to  the  inspection  of  the 
world.  Nor,  can  any  serious  apprehensions  be  justly  entertained,  that  the 
grantor  of  lands,  by  retaining  possession  will  be  thereby  enabled  to  obtain  a 
false  credit.  That  the  possession  of  real  estate,  by  the  grantor,  after  an  abso- 
lute conveyance,  may  justly  be  considered  as  a  circumstance  tending  to  raise 
the  presumption  of  fraud,  is  undoubtedly  correct;  but  that  it  does  not  of  itself 
amount  to  fraud,  and  thereby  vacate  the  conveyance,  and  prevent  the  estate 
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had   been  executed   by  the  parties,  in  the  terms  and  at  the  time  intended  or 
agreed. 

In  Wadsworth  v.  Wendell^  (6  John,  Ch.  R.  224.)  Kent,  chancellor,  decided 
that  an  instrument  purporting  to  be  a  conveyance  by  a  soldier,  of  his  bounty 
lands,  but  which,  in  fact,  had  no  seal  affixed,  and  was  executed  before  the  issu- 
ing of  the  patent,  was  defective  as  a  legal  conveyance,  but  passed  the  interest 
of  the  grantor  in  equity,  and  entitled  the  grantee  to  relief  against  a  subsequent 
purchaser  who  was  chargeable  with  constructive  notice  of  such  defective  con- 
veyance. In  this  case,  the  chancellor,  after  reviewing  many  of  the  authorities, 
states  the  doctrine  sis  too  well  established,  and  too  just  in  itself  to  admit  of  any 
doubt,  that  a  defective  conveyance  binds  the  lands  in  equity,  against  the  heir  of 
the  grantor,  any  subsequent  voluntary  grantee,  or  subsequent  purchaser,  with 
notice  of  the  equitable  title  of  the  plaintiff.  In  Sugden  on  Vendors^  481, 
it  is  stated  as  the  result  of  all  the  authorities,  that  a  purchaser,  by  a  defec- 
tive  conveyance,  will  be  assisted  in  equity  against  heirs  or  assignees  of  a 
bankrupt,  all  persons  claiming  with  notice,  and  creditors  who  did  not  rely  upon 
the  land  as  their  primary  security,  though  they  have  obtained  an  advantage  at 
law*  It  is  undoubtedly  true,  as  a  general  principle  that,  when  the  equity  of 
the  parties  is  equal.  Courts  of  Chancery  will  not  interfere  to  deprive  either  party 
of  a  legal  advantage  he  may  have  obtained  but  this  rule  is  only  applicable  when 
the  equity  of  the  parties  is  not  only  equal,  but  is  such  as  is  known  and  recog- 
nized, in  Courts  of  Chancery:  and  by  this  rule,  so  understood,  the  rights  of  the 
parties  to  the  property  in  dispute,  must  be^tested. 

The  equity  of  Barr,  on  the  day  the  defective  deed  was  executed  and  deliv- 
ered to  him,  was  that  of  a  purchaser  of  the  property  in  question,  for  a  full  and 
fair  price,  entitling  him  to  a  perfect  conveyance,  while  the  equity  of  the  state 
was  that  of  a  general  creditor  of  the  grantor,  seeking  satisfaction  of  his  debt, 
an  equity  that  attached  itself  to  no  particular  part  of  the  property  of  the  debtor 
or  gave  the  creditor  any  interest  in,  or  lien  upon  the  land  of  such  debtor;  and 
would  not  be  recognized  in  this  Court,  unless  special  circumstances  rendered 
it  necessary  to  resort  here  to  aid  in  enforcing  payment .  It  cannot  therefore, 
be  justly  said,  that  the  equity  of  the  parties  was  equal,  on  the  8th  of  June, 
1821,  or  that  the  complainant  acquired  by  his  purchase,  no  other  equitable 
rights  than  those  of  a  general  creditor.  Anterior  to  that  time,  both  the  state 
and  the  complainants  were  general  creditors  of  the  Miami  Exporting  Compa- 
ny, having  no  specific  lien  upon  any  property,  and  their  equity,  if  equity  ii 
can  be  called,  was  to  have  payment  of  their  debts:  but  on  that  day  the  complain- 
ant became  a  purchaser,  and  was,  thenceforth,  in  equity,  vested  with  the  rights 
resulting  from  this  new  relation,  although  the  conveyance  to  him  was  so  de- 
fectively executed,  as  not  to  pass  the  legal  estate.  The  defendant,  J.  Hatch, 
having  purchased  at  sheriff's  sale,  under  a  judgment,  the  lien  of  which,  com- 
menced^^ subsequent  to  the  conveyance  to  the  complainant,  and j with  a  knowledge 
of  that  conveyance  and  its  contents,  is  not  entitled,  in  good  conscience,  to  re- 
tain the  legal  advantage  he  acquired  by  the  sheriff's  deed,  against  the  elder 
and  superior  equity  of  the  complainant. 

I  have  not  thought  it  necessary  to  consider  what  would  have  been  the  effect 
of  the  claim  of  the  complainant,  if,  instead  of  becoming  a  purchaser,  he  had 


3  HAMMOND,  541.  671 

taken  a  mortgage,  as  collateral  security,  so  defectively  executed,  tliat  he  could 
he  could  not  avail  himself  of  it  at  law.  There  is  certainly  a  difference  be- 
tween that  case  and  the  one  before  the  Court;  but  whether  that  difference  would 
prevent  the  Court  from  correcting  the  mistake,  or  supplying  the  defect  in  the 
execution  of  such  mortgage,  as  against  other  creditors  of  the  mortgagor,  I 
will  not  pretend  to  say.  In  case  a  mortgage  had  been  given,  the  relation  of 
debtor  and  creditor  would  h  ave  subsisted  between  the  parties:  the  debt  would 
have  remained,  upon  which  suit  might  be  brought,  judgment  obtained,  and  other 
property  of  the  judgment  debtor  taken  in  execution;  but  by  the  purchase  made 
by  the  complainant,  ten  thousand  seven  hundred  and  sixty  dollars  of  his  debt 
was  paid  and  extinguished,  and  as  to  that  sum,  the  Company  no  longer  re- 
mained his  debtor. 

Decree  for  complainant,  &c. 
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Lis  pendens,  is  constructive  notice  to  a  purchaser . 

Where  a  bill  filed  by  infants  was  dismissed  on  the  final  hearing,  and  the  decree  of  dismissal  was 
afterwards  reversed  on  bill  of  review ;  held,  that  purchasers,  after  the  decree  of  dismissal,  and 
before  the  filing  of  the  bill  of  review,  are  not  pendente  lite  purchasers. 

A  term  for  999  years  renewable  forever,  though  a  leasehold  estate,  may  be  protected  hi  equity. 

This  cause  was  adjourned  here  for  decision  from  Hamilton  county.  The 
case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Garrard,  Hammond  and  Starery  for  the  complainants. 

Fox,  Caswell,  Starr  and  N.  Wright,  for  the  respondents. 

Opinion  of  the  Court,  by  Judge  Suesuan. 

The  complainants,  the  heirs  at  law  of  Israel  Ludlow,  deceased,  in  1811,  be- 
ing then  infants,  filed  their  bill  against  Kidd  and  Williams,  to  obtain  the  legal 
title  to  a  lot  in  the  city  of  Cincinnati.  In  1817,  the  Supreme  Court  upon  the 
hearing  dismissed  the  bill  upon  the  merits,  the  plaintiffs  still  continuing  minors. 
In  1825,  and  within  the  time  allowed  them  by  statute,  afler  attaining  full  age, 
they  filed  their  bill  of  review,  upon  the  hearing  of  which  the  decree  of  dismisal 
was  reversed,  and  the  cause  continued  for  hearing.  In  1627,  aAer  the  decree 
of  reversal,  a  supplemental  bill  was  filed,  making  the  Bank  of  the  United  States, 
Shaw  and  others,  defendants,  all  of  whom,  except  the  Bank  of  the  United  States, 
have  pleaded,  that  after  the  original  decree,  and  before  the  filing  of  the  bill  of 
review,  they  severally  purchased,  for  valuable  consideration  and  without  notice, 
several  parts  of  the  lot  claimed  by  the  plaintiffs.  The  Bank  of  the  United 
States  have  answered,  that  aAer  the  original  bill  of  plaintiff's  was  dismissed, 
and  before  the  filing  of  the  bill  of  review,  Kidd  then  having  the  legal  title  to 
part  of  said  lot,  leased  it  to  Smith  &  Loring,  for  999  years,  renewable  forever, 
at  a  certain  yearly  rent;  that  Smith  &  Loring  for  a  valuable  consideration 
assigned  and  transferred  their  interest  to  the  Bank,  and  that  neither  Smith  ^ 
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Loring  or  the  respondents  had  notice  of  the  claim  of  the  plaintiffi.  Those  pleas, 
aiid  fhe  answer  o^  the  bank,  have  been  set  for  hearing  without  replicaticHi,  upon 
the  ground  that  the  matter  aUeged  does  not  constitute  a  defence  to  the  relief 
sought  by  plaintifib,  and  they  insist — 

First :  That  the  purchases  were  made  Us  pendens,  and  consequently  are  af- 
fected with  notice. 

Second :  That  as  to  the  leasehold  estate,  a  lessee  for  years  cannot  protect 
himself  against  the  right  owner,  by  showing  that  he  was  a  purchaser  for  a  val- 
uable ccmsideration  without  notice. 

The  principle  that  the  purchaser  of  the  subject  matter  of  a  suit  pendente  Ute^ 
acquires  no  interest  as  against  the  plaintiff's  title,  whether  legal  or  equitable, 
is  too  well  established  to  be  now  questioned.  Such  sale  as  against  the  plaintiff 
is  considered  a  nullity,  and  he  is  not  bound  to  take  any  notice  of  it.  The  decree 
of  the  Court  binds  the  property  in  the  hands  of  such  purchaser,  although  he  is 
no  party  to  the  suit,  and  paid  a  full  price  for  it,  and  had  in  fact  no  notice  of  the 
pendency  of  the  suit,  or  the  claim  of  the  plaintiff.  He  is  chargeable  with  con- 
structive notice  of  the  pendency  of  such  suit,  so  as  to  render  his  interest  in  the 
subject  of  it  liable  to  its  event.  This  rule  may  sometimes  produce  individual 
hardship,  in  its  application  to  a  purchaser,  for  a  full  consideration,  and  without 
actual  notice :  but  if  it  were  not  adopted  and  adhered  to,  there  would  be  no  end 
to  any  suit.  The  justice  of  the  Court  would  be  wholly  evaded,  by  aliening  the 
lands  afler  subpoena  served,  and  the  suitor  subjected  to  great  delay,  expense, 
and  inconvenience,  without  any  certainty  of  at  last  securing  his  interest.  It  is 
for  these  reasons,  reasons  founded  on  public  utility,  and  general  convem'ence, 
that  the  Courts  of  Equity  of  England  and  of  the  United  States,  whenever  the 
question  has  been  made,  have  uniformly  held  that  he  who  purchases  during  the 
pendency  of  a  suit,  is  chargeable  with  constructive  notice  of  the  rights  of  the 
parties  litigant,  and  bound  by  the  decision  that  may  be  made  against  the  person 
from  whom  he  derives  title.  This  rule  adopted  by  the  Courts  of  Equity  from 
necessity,  and  in  imitation  of  the  common  law,  that  when  the  defendant  in  a 
real  action  aliens  afler  suit  brought,  the  judgment  in  such  real  action  will  over- 
reach such  alienation,  is  yet  considered  as  against  a  real  and  fair  purchaser 
without  actual  notice,  as  a  hard  rule,  and  Courts  gladly  avail  themselves  of 
any  defect  in  the  pleadings  or  proofs  of  the  plaintiff,  to  prevent  its  operation 
upon  such  a  purchaser.  SarreJl  v.  Carpentery  (2  P.  Williams^  482.)  This 
rule  of  constructive  notice  does  not  extend  beyond  the  termination  of  the  suit, 
and  therefore  it  has  been  frequently  held  that  a  final  decree  is  not  notice  of  the 
matters  in  controversy,  and  intended  to  be  settled  by  such  claim. 

All  the  purchases  were  made,  afler  the  decree  of  the  Supreme  Court,  in  1817, 
dismissing  the  original  bill  of  the  complainants,  and  before  the  filing  of  the  bill 
of  review,  in  1826,  it  becomes  important  to  enquire  whether  there  was,  during 
that  interval  of  time,  such  a  lis  pendens,  as  to  charge  the  defendants  with  con- 
structive notice  ?  For  if  there  was,  their  pleas  must  be  overruled,  and  their 
interests  abide  the  event  of  the  suit  between  the  original  parties. 

The  complainants  contend,  that  the  decree  of  dismisaed,  in  1817,  whatever 
were  its  terms,  cannot  be  considered  as  final,  it  being  against  infants.  But  as 
conditional,  and  subject  to  reexamination  and  correction,  afler  they  attained 
their  age,  and  if  this  is  not  so,  that  the  bill  of  review  afterwards  filed,  is  so  con- 
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nected  with  tlie  original  suit,  that  it  will,  by  relation,  be  coHsidered  as  pending, 
from  the  filing  of  the  original  bill,  so  as  to  effect  intermediala  purchasers  with 
constructive  notice. 

By  a  provision  of  our  statute,  bills  of  review  must  be  filed  within  five  years 
afler  making  the. decree  complained  of,  except  in  certain  specified  cases,  of 
which  infancy  is  one.  A  minor  being  allowed  five  years  after  he  attains  full 
age,  to  bring  such  bill.  But  a  decree  which  puts  an  end  to  the  suit,  has  not 
heretofore  been  considered  the  less  final,  because  it  was  subject,  within  a  lim- 
ited time,  to  be  reversed,  upon  a  bill  of  review.  Tlic  argument  for  complain- 
ants is,  that  the  statute  giving  the  infants  a  day  after  they  became  of  age,  to 
file  a  bill  of  review,  is  to  be  taken  as  part  of  the  decree  itself,  and  considered 
as  if  the  privilege  was  contained  on  its  face;  and  that  the  legal  effect  thereof, 
ifl,  that  it  remains  a  matter  pendente  lite,  until  the  rights  reserved  by  the  decree 
are  extinguished.  I  do  not  consider  it  at  all  important  to  determine,  in  this  case, 
whether  the  statute  is  to  be  so  blended  with  the  decree,  as  to  be  considered  a 
part  of  it,  for  if  the  decree  had,  in  terms,  reserved  to  the  complainants,  the 
right  of  showing  cause  against  it,  afler  they  arrived  at  age,  it  would  not  have 
had  the  effect  of  continuing  the  cause  until  that  period.  A  decree  to  be  final, 
need  not  conclusively  settle  and  determine  all  the  questions  litigated  or  rights 
involved  in  the  suit,  between  the  parties,  but  it  must  put  an  end  to  that  particu- 
lar suit.  The  decree  of  dismissal  in  the  original  suit,  has  all  the  requisites  of 
a  final  decree.  It  is  so  in  its  terms :  it  is  rendered  upon  final  hearing :  the  Court 
adjudicate  upon  the  equity  of  the  parties,  and  find  that  equity  in  favor  of  the 
defendants,  and  that  the  complainants  are  not  entitled  to  the  relief  which  they 
seek,  and  decree  a  general  dismissal  of  the  bill,  with  costs.  Nothing  is  reserved 
or  left  for  further  determination  by  the  Court,  but  the  whole  controversy  be- 
tween the  parties  is  disposed  of,  and  a  final  end  put  to  that  particular  cause,  and 
I  cannot  perceive  that  the  decree  being  against  infants,  at  all  changes  its  char- 
acter, or  alters  its-effect  as  to  third  persons. 

The  master  of  the  rolls,  in  the  case  of  Bishop  of  Winchcstery  v.  Beaver,  (3 
Ves.  314)  in  speaking  of  the  infant  heir  of  a  mortgagor,  observes  he  may  be 
foreclosed:  that  a  decree  can  be  rendered  against  him,  and  he  can  do  nothing 
but  show  error:  that  the  person  in  whose  favor  the  decree  is,  can  "go  to  mar- 
ket with  the  mortgaged  lands,  and  the  purchaser  is  only  liable  to  be  overhauled 
in  the  account." 

It  is  however  said,  that  when  the  decree  upon  the  original  bill  is  opened  or  re- 
versed, upon  a  bill  of  review,  the  cause  proceeds  upon  the  original  pleadings, 
and  is  to  be  considered  as  pending  from  the  service  of  subpana,  in  tlie  original 
suit,  so  as  to  effect  all  persons  with  notice.  No  judicial  decision  has  been  cited 
by  the  counsel;  and  the  court  have  not,  in  their  examination,  been  able  to  find 
any,  where  precisely  this  question  has  been  determined.  The  complainants 
have,  however,  referred  the  court  to  two  cases  which  they  think  are  analogous, 
in  principle,  to  this.  The  case  of  Martin  v.  Styles,  cited  by  chancellor  Kent  in 
Murray  V.  BaJlou,  (1  John.  Ch,  578,)  and  by  the  master  of  the  rolls  in  Bishop 
of  Winchester  v.  Paine,  (11  Ves.  200,)  from  Lord  Nottingham's  Prologomina  of 
Equity.  The  case  is  thus  stated  by  chancellor  Kent:  "The  bill  was  filed  in 
1640,  and  was  abated  by  death  in  1648;  and  a  bill  of  revivor  was  filed  1662^ 
and  the  purchase  was  made  in  1651;  and  yet  as  the  purchase  was,  by  relation 
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of  the  bill  of  survivor,  made  pendente  Zite,  the  purchase  was  held  bound."  An<f 
observes,  that  he  does  not  cite  the  case  with  approbation;  and  that  it  afterwards 
came  on  in  a  new  shape,  and  is  reported  in  1  Ca,  in  C,  150.  The  master  of 
the  rolls,  in  the  case  in  11  Ves.  200,  observes,  upon  the  facts  of  the  suit  then 
before  him,  that  the  suit  was  pending  when  the  mortgages  were  executed;  but 
if  the  mortgagees  had  acquired  their  title  during  the  abatement  of  the  suit, 
there  would  have  been  great  difficulty  in  charging  them  with  ncAice  as  pendente 
lite  purchasers,  although  there  was  an  instance  of  its  having  been  done;  and  he 
refers  to,  and  cites  the  case  from  Lord  Nottingham's  Prologomina«  The  case 
in  1  Ch.  Ca.  150,  said  by  Chancellor  Kent  to  be  the  very  case,  in  a  new  shape, 
is  reported  as  an  original  bill  between  Wm.  Style,  plaintiff,  and  Wm.  Martin^  et 
al,  defendants;  and  the  facts  are  detailed  with  great  niinuteness.  If  the  case,  as 
reported  in  1  Ch.  Ca.  is  correct,  and  the  facts  were  as  they  are  therein  stated* 
the  question  supposed  by  Lord  Nottingham  to  have  been  decided,  that  a  purcha. 
ser  for  valuable  consideration,  made  after  the  abatement  of  the  suit,  and  before 
the  bill  of  survivor,  will,  after  survivor,  by  relation,  be  deemed  as  made  pen- 
dente lite  J  could  not  have  arisen. 

The  plaintiff,  Wm.  Style,  never  could,  under  any  circumstances,  have  claim, 
ed  the  protection  of  the  court  as  an  innocent  purchaser  for  valuable  considera. 
tion;  for  his  title  was  as  devisee  under  the  will  of  Sir  Humphrey  Style,  the  de- 
fendant in  the  original  suit.  It  appears,  also,  that  the  suit  was  in  full  prosecn- 
tion  at  the  time  the  title  of  Wm.  Style  accrued,  and  the  civil  war,  and  the  infancy 
o[  some  of  the  parties  are  stated,  by  the  Lord  Keeper  as  a  sufficient  excuse  for 
the  subsequent  delay  and  procrastination;  and  the  purchaser  Wm.  Style,  (if  a 
devisee  can  at  all  be  considered  as  a  purchaser  in  equity,  entitled  to  protection 
as  such,)  was  not  a  party  to  the  suit  cited  from  Lord  Nottingham.  The  doctnne 
supposed  to  have  been  holden  in  that  case,  that  a  purchaser  for  a  valuable 
consideration,  after  the  abatement  of  the  suit  by  the  death  of  one  of  the  parties, 
and  before  revivor,  is  nevertheless  after  revivor,  by  relation  to  be  considered  as 
a  purchaser  lis  pendens,  does  not  appear  to  have  been  at  all  involved  in  the  suit* 
is  contrary  to  the  rule  that  the  doctrine  of  relation  shall  do  no  wrong  to  strangers 
violates  the  principle  adopted  by  Lord  Bacon,  and  ever  since  adhered  to,  that 
suit  must  be  in  full  prosecution,  has  never  been  sanctioned  by  any  subsequent 
decision,  or  maintained  by  any  judge  with  approbation.  The  Court  would  not, 
perhaps,  under  .these  circumstances,  find  much  difficulty  in  coming  to  the  con- 
clusion, if  it  were  necessary  to  determine  the  question,  that  the  case  from  Lord 
Nottingham,  is  not  a  conclusive  authority,  that  a  bill  of  revivor  so  relates  back 
to  a  suit  abated  by  the  death  of  one  of  the  parties,  as  to  bind  an  intermediate 
purchaser  for  valuable  consideration  without  actual  notice.  But  if  it  be  admitted, 
that  the  decision  stated  by  Lord  Nottingham,  is  correct,  it  does  not  bear  such  a 
striking  analogy  to  this  case,  as  will  clearly  furnish  a  rule  of  decision  for  this. 
The  abatement  of  a  suit  by  the  death  of  a  party,  is  not  a  final  end  to  it.  The 
bill  of  revivor  is  for  the  purpose  of  bringing  before  the  Court  some  person  res- 
ponsible for  costs,  and  who  is  capable  of  conducting  the  suit;  and  when  it  has 
done  this,  it  has  performed  its  office. 

The  suit,  in  all  except  the  name  of  one  party,  is  the  same  as  before  abatement, 
and  goes  on  to  final  hearing  in  the  same  way  as  if  the  death  had  not  taken 
flace.     There  is  no  decision  of  the  Court,  except  that  the  cause  stand  revived: 
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no  adjudication  oq  tho  rights  of  the  parties,  merely  an  order  that  the  heirs  or 
representatives  of  the  deceased  party,  or  other  proper  person,  be  permitted  to 
proceed  with  the  cause.  It  is  not,  in  substance,  the  commencement  of  a  new 
suit,  but  a  proceeding  in  the  old  one  rendered  necessary  by  the  death  of  one  of 
the  parties,  and  may  be  assimelated  in  its  effect  and  operation  to  any  of  those 
numerous  delays  which  often  occur  in  the  progress  of  a  phancery  suit,  either 
from  the  course  of  the  practice  of  the  Court,  or  the  neglect  of  the  parties.  But 
in  this  case,  there  was  a  decision  of  the  Court  upon  the  rights  of  the  parties, 
and  a  final  (lecree  pronounced,  putting  an  end  to  the  cause,  and  so  long  as  that 
decree  remliined  unreversed,  it  was  conclusive  upon  the  parties  as  to  the  matters 
determined.  In  the  case  of  abatement  and  subsequent  revival,  there  is  a  formal 
termination,  but  substantially  a  mere  continuance  of  the  suit,  while  in  such  a 
case  as  this,  there  is  both  in  form  and  substance,  a  fmal  decree,  putting  an  end 
to  the  cause,  though  that  decree  was,  as  in  every  other  case,  liable  to  be  revert- 
ed  upon  a  bill  of  review. 

The  other  case  relied  on  by  the  complainants,  as  analagous  in  principle  to 
the  present,  is  the  pase  of  Stackpole  v.  Gore^  et.  al.  in  the  house  of  lords,  (1 
Dows,  R.  19.)  It  appears  by  the  report  of  that  case,  that  a  decree  was  obtained 
in  1738,  by  fraud  and  collusion,  between  a  tenant  for  life  and  others,  Mrithout 
making  the  remainder  man  a  party  for  the  sale  of  certain  mortgaged  lands. — r 
In  1799,  immediately  after  the  tenant  in  tail  became  entitled  to  the  possession 
of  the  premises,  he  filed  a  bill  to  set  aside  the  decree,  and  the  sales  under  it. — 
In  1801,  the  bill  was  dismissed  by  the  chancellor  of  Ireland,  and  an  appeal  ta- 
ken to  the  house  of  lords. 

After  the  decree  of  the  chancellor  disniissing  the  bill,  part  of  the  property 
was  encumbered  with  portions  and  jwntures,  by  a  marriage  settlement.  Upon 
the  appeal,  the  decree  of  dismissal  was  reversed,  and  a  decree  given  in  favor  of 
the  plaintiff,  the' tenant  in  tail,  against  the  purchaser,  under  the  decree  of  1733, 
on  the  ground,  that  he  not  only  knew  of,  but  largely  participated  in  practising 
tho  fraud,  by  which  the  decree  for  a  sale  was  obtained.  Lord  Redesdale,  in 
giving  his  opinion  in  the  house  of  lords,  and  it  is  the  only  part  of  the  case  at 
all  applicable  to  this,  observes:  "One  of  the  cases  was,  however,  rather  stron- 
ger than  the  rest;  it  was  a  marriage  settlement  made  after  the  dismissal  of  the 
bill,  by  Lord  Clare,  but  still  it  was  a  transaction  pendente  lite^  since  it  was  still 
a  question  for  their  lordships'  consideration,  whether  the  bill  was  rightly  dia- 
missed,  and  the  party  thus  having  notice,  must  take  the  settlement,  subject  to 
all  its  legal  and  equitable  consequences,  such  a  circumstance  would  not  be  ^- 
lowed  to  intercept  the  course  of  justice." 

Appeals  in  chancery  proceedings,  from  an  inferior  to  a  superior  tribunal, 
have  been  long  established  in  our  system  of  jurisprudence,  and  one  of  familiar 
and  daily  occurrence  in  our  practice,  and  it  has  never  been  supposed  that  the 
appeal  was  any  thing  ofher  than  a  proceeding  in  the  original  cause,  and  that  a 
purchaser,  after  a  decree  in  the  Common  Pleas,  was  nevertheless  liable  to  be 
affected  by  subsequent  proceedings,  upon  appeal  to  the  Supreme  Court,  should 
the  decree  be  there  reversed  or  altered*  The  appeal  has  the  effect  of  continu. 
ing  the  cause  and  suspending  or  vacati;ig  the  decree  of  the  inferior  tribunal, 
until  the  cause  is  heard  in  the  appellate  court. 
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The  api)ellate  jurisdiction  of  the  house  of  lords,  in  England,  in  chancery 
cases,  is  very  similar  to  that  exercised  in  this  state,  by  the  Supreme  Court,  and 
the  manner  of  efnjcting  an  appeal,  and  the  consequences  therefor,  are,  in  many 
res;»'jcl^,  not  unlike  ours.     A  petition  of  appeal  must  be  signed  by  counsel,  and 
yi'  u'vA'A  to  (he  ckrk  of  the  house,  within  fifteen  days  after  the  decree  is  pro- 
nounced, if  the  house  he  then  in  session,  and  the  party  appealing  must  enter 
into  a  reco^-'ilzaufe  in  the  penalty  of  two  hundred  pounds,  to  pay  such  costs  to 
tlic  opposite  party  as  the  Court  shall  direct,  and  is  then  permitted  to  take  out 
a  cuveat  to  stay  the  signing  and  enrolling  the  same.     Upon  the  hearing  of  the 
ap[)L:il'jd  causf^,  no  new  evidence  is  admitted;  differing  thus  from  our  practice; 
an  J  the  decree  of  the  lords  is  sent  to  the  Court  of  Chancery  to  be  carried  into 
execution.     It  is,  in  fact,  a  re-hearing  of  the  cause  by  a  superior  tribunal,  and 
not  the  institution  of  a  new  proceeding,  to  get  rid  of  a  former  final  decree.     If 
an  appeal  be  taken  from  the  rolls  to  the  chancellor,  and  from  the  chancellor  to 
the  house  of  lords,  it  is,  in  its  progress  through  these  various  tribunals,  the 
iiVjnc  suit  pending  and  undetermined,  and  we  cannot  perceive  any  analogy  it 
bcaii  to  a  bill  of  reyiew,  to  reverse  a  decree  signed  and  enrolled,  for  errors 
a[).)arcut  on  its  face,  brought  many  years  after  the  decree  complained  of  was 
pronounced. 

The  decree  disniissinij  a  bill  generally  puts  an  end  to  that  suit;  the  parties 
arc  no  longer  in  Court,  nor  is  the  cause  any  further  under  the  control  or  sub- 
ject to  the  direction  of  the  Court,  and  the  circumstance  that  the  decree  was 
against  infants,  who  have  a  right,  by  statute,  to  have  that  decree  re-examined, 
alter  they  attain  their  age,  nor  the  fact  that  the  decree  is  afterward  revejrsed, 
ui)on  a  bill  of  review,  will  not  have  the  effect  of  continuing  the  original  suit, 
so  as  to  overreach  intermediate  purchasers,  and  subject  them  to  the  operation 
jf  the  rule,  tliat  he  who  [)urchases  a  right  then  under  litigation,  is  chargeable 
\v'A\  notice,  and  bound  by  the  decree  that  may  be  rendered  against  the  person 
from  whom  he  derived  title. 

The  case  of  Kililcy  v.  Lamb,  (2  Chan,  R,  404,)  quoted  and  recognized  bj 
Lord  R<  desJale,  in  Bcnnet  v.  Ilammilly  (2  *S7to.  and  Laf.  560,)  although  it  in- 
volved no  question  of  notice,  is  an  authority  to  show  that  a  bill  of  review 
cannot,  h\  nUitlon,  be  so  connected  with  the  original  suit  as  to  affect  interme- 
uiatc  acts  done  in  good  faith.     That  was  a  bill  praying  that  a  certain  sum  of 
money,  in  the  hands  of  trustees,  might  be  laid  out  for  the  benefit  of  the  plaintiff. 
The  bill  was  dismissed,  and  afterwards  the  trustees  paid  the  money  to  the  other 
party  who  claimed  it.     On  bill  of  review  the  former  decree  was  reversed,  yet 
the  Court  determined  tliat  tlie  trustees,  who  relied  on  the  decree  of  dismission 
ai^UG'l  and  enrolled,  v/ero  protected  in  the  payment  they  had  made,  and  that 
the  plaintiif  must  look  to  the  person  to  whom  the  trustees  paid  it,  on  the  ground 
that  the  decree,  while  it  remained  in  force,  bound  the  rights  and  justified  the 
trustees,  though  they  paid  it  voluntarily  and  without  suit. 

I  have  not  noticed  the  argument  presented  hyJLhe  defendant's  counsel,  that 
the  original  bill  having  been  dismissed,  generally  is  to  be  considered  as  equiva- 
lent  to  a  decree  establishing  the  equitable  as  well  as  legal  thle  of  Kidd  and 
Williams  to  the  lot  in  dispute,  at  least  as  against  the  complainants,  and  that  the 
defendants  may  be  considered  as  purchasers,  under  a  decree,  because  I  have 
deemed  it  unnecessary,  and;  that  the  question  did  not  properly  arise  in  this 
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case.  The  general  principle  that  a  purchaser  under  a  decree  shall  not  be 
affected  by  error  in  the  decree,  and  that  he  has  a  right  to  presume  the  Court 
has  properly  investigated  and  decreed  the  rights  of  the  parties,  is  readily  ad- 
mitted  as  correct,  but  it  only  applies  to  sales  made  under  and  by  the  decree  of 

the  court. 

In  this  case  there  was  no  decree  for  a  sale,  nor  any  conveyance  directed,  or 
other  act  ordered  to  be  done,  to  perfect  the  legal  title.     The  defendants  in  the 
original  suit,  having  the  legal  title  to  the  lands  in  dispute,  and  the  Court  find  the 
complainants  had  no  equitable  rights  superior,  made  the  only  decree  which,  in 
such  a  case,  could  be  made,  that  is  dismissing  the  bill.     A  purchaser  from  these 
defendants,  in  tracing  the  title  from  the  first  patentee  to  them,  would  find  noth^ 
ing  to  direct  his  attention  to  that  decree,  as  their  title  was  independent  of  it,  and 
he  could  not  therefore  be  presumed  to  have  advanced  his  money  on  the  faith 
due  to  a  decree  of  the  highest  judicial  tribunal.     Nor  have  I  conceived  it  at 
all  necessary  to  consider  whether,  when  a  decree  directing  the  title  gf  an  infant 
to  lands  to  be  conveyed,  which  by  our  laws  has"  the  effect  and  operation  of  a 
conveyance,  shall  be  afterwards  reversed  by  a  bill  of  review  by  the  infant,  an 
intermediate  purchaser  who  must  necessarily  trace  his  title  through  such  decree, 
can  be  charged  with  notice  of  the  rights  of  the  infant,  so  as  to  deprive  him  of 
the  protection  given  to  an  innocent  purchaser. 

The  only  remaining  question  is,  whether  the  Bank  of  the  United  States  are 
innocent  purchasers,  in  the  possession  of  that  part  of  their  premises,  which  they 
hold  as  assignees  of  a  term  for  999  years,  renewable  forever.  It  is  said  by 
the  counsel  for  complainants,  that  it  is  indispensable  to  this  defence  that  the  par- 
ty should  claim  the  fee  simple  estate,  and  should  fully  pay  the  consideration 
money.  In  order  to  sustain  a  plea  of  purchasscr  for  valuable  consideration 
without  notice,  there  must  be  an  averment  that  the  purchase  was  made  from  a 
person  seized,  or  pretending  to  be  seized,  in  fee,  and  that  the  purchase  money 
has  been  truly  and  fully  paid.  But  I  know  of  no  case  going  the  length  of  de» 
ciding  that  the  purchaser  must  claim  a  fee  simple  estate  to  avail  himself  of  this 
plea.  If  a  person  seized,  or  pretending  to  be  seized,  in  fee  of  lands,  lease 
them  for  a  term  of  years  to  another,  who  assigns  his  interest  to  a  third  perscMiy 
such  third  person,  as  well  as  a  lessee,  is  a  purchaser  entitled  to  protection  ia  the 
enjoyment  of  his  estate  however  small,  if  he  otherwise  bring  himself  within 
the  rule.  But  whatever  may  be  the  technical  rules  applied  to  the  plea  of  an 
innocent  purchaser,  or  whatever  averments  may  be  necessary  to  sustain  it,  they 
have  no  application  to  the  same  defence  made  by  answer.  A  plea  of  innocent  pur* 
chase  with  all  its  necessary  averments,  is  intended,  not  only  to  protect  the  defen- 
dant  in  the  possession  of  that  which  he  holds,  but  to  prevent  the  chancellor  from 
exercising  jurisdiction  to  deprive  him  of  any  advantage  he  may  have  at  law 
however  obtained,  or  take  any  sstep,  or  afford  any  aid,  against  him.  Jerrard  v. 
SaunderSy  (2  Ves.  Jun,  254.)  But  when  he  defends  himself  by  answer,  he 
must  make  out  a  case,  showing  that  in  equity  and  good  conscience,  his  claim 
to  protection,  is  equal  to  the  complainants  to  relief,  to  prevent  the  Court  from 
interfering  against  him. 

There  are  many  cases  where  Courts  of  Equity  have  protected  bona  fide  pur- 
chasers of  leasehold  estates,  and  of  goods  assigned,  and  endorsers  of  bonds, 
notes,  bills  of  exchange,   bills  of  lading,  &c.  in  the  possession  and  legal 
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right  they  have  obtained,  without  notice  of  adversary  claims.  The  caaes  of 
Sorrel  v.  Carpenter,  (2  P.  Wms.  482,)  ToUand  v.  Stanbridge,  (8  Ves.  485.) 
Nugent  V.  Gifford,  (I  Aik,  463,)  were  cases  where  the  defendants  protected 
themselves  as  innocent  purehasers  of  leasehold  estates;  and  the  same  doctrine 
is  recognized  in  Le  Neve  v,  Le  Neve,  (3  Atk,  646,)  although  the  purchaser  of  a 
leasehold  estate,  in  that  case,  was  chargeable  with  notice,  and  of  course  could 
not  protect  herself. 

The  case  of  the  AUomey  General  v.  Backhouse,  (17  Ves,  283,)  cited  and  re- 
lied on  by  the  complainant's  counsel,  furnishes  an  apt  illustration  of  the  doc- 
trine  of  Courts  of  Equity  upon  this  subject.  In  that  case  it  appeared  that  the 
trustees  of  a  charity,  seized  in  fee,  in  that  character,  of  some  lands,  denuded 
them  in  1775,  to  J.  Goad,  for  eighty  years.  Goad,  in  1776,  rented  part 
of  the  premises  to  Gumey  for  64  years.  Goad  died  in  1799,  and  his  exec- 
utOFj  sold  the  residue  ot  the  household  premises,  by  auction  to  the  defendant. 
Backhouse.  Gurney's  lease  was  sold  by  his  representatives,  and  finally  came 
lo  the  defendant  Shepherd,  who  claimed  in  his  answer,  that  he  was  a  purchaser 
ibr  valuable  consideration,  without  notice  of  any  fraud,  [in  the  original  lease 
from  the  trustees,  and  asserting,  that  neither  Gumey  nor  his  assignees  had  no- 
tice  of  the  lease,  under  which  Goad  derived  title.  The  chancellor,  after  lay- 
ing down  the  rule,  that  to  sustain  a  plea  of  purchase  for  valuable  consideration 
without  notice,  there  must  be  an  averment  that  the  party  purchased  from  a  person 
seized,  or  pretending  to  be  seized  in  fee,  goes  on  to  show,  that  the  lease  by^the 
trustees  to  Goad,  may  be  such  an  abuse  of  the  charity  estate,  as  to  render  it  void, 
and  observes,'that  '<  if,  therefore,  the  transaction  between  Goad  and  the  charity, 
can  be  avoided,  yet  Gurney"  (the  under  lessee)  "  having  given  a  fair  consider- 
ation, and  held  undistributed  possession  from  1775  to  1803,  sales  and  mort- 
gages having  taken  place  without  question,  for  a  period  of  thirty-five  years,  the 
interest  of  the  charity  itself,  upon  all  reasonable  and  equitable  principles,  re- 
quires no  more,  than  that  I  should  transfer  to  the  charity  the  interest  acquired 
iuder  that  bargain."  And  he  refuses  to  set  aside  the  interest  which  Gumey  ac- 
quired by  his  lease,  and  protects  the  sub-lessees,  who  have  given  a  fair  consid- 
eration in  the  interests  they  had  acquired,  merely  directing  them  to  pay  the  rent 
to  other  persons,  than  those  to  whom  they  had  contracted  to  pay  it,  if  it  should 
appear  on  the  enquiry  which  he  directed,  that  the  charity  ought  to  receive  it. 
In  the  case  of  Nedfeam  v.  Forrier,  et.  al.  (1  Daws,  R.  60,)  upon  appeal  to  the 
House  of  Lords,  it  was  held,  that  a  latent  equity  in  a  third  person,  should  not 
defeat  a  honafide  assignee  of  a  right,  without  notice;  and  the  same'doctrine  is 
recognised  by  chancellor  Kent,  in  Murray  v.  Lylbum,  (2  John.  Ch.  441.)  The 
coses  of  assignment  by  operation  of  law,  as  assignees  of  Bankrupts,  form  an 
exception  to  this  rule,  such  assignments  passing  the  right,  subject  to  all  equi- 
ties, and  the  assignments  being  in  the  same  plight  and  condition  as  those  from 
whom  they  were  derived. 

In  this  case  it  appears  that  Kidd,  at  the  time  he  leased  part  of  the  lot  to  Smith 
and  Loririg,  was  seized,  or  pretended  to  be  seized  of  a  legal  estate  in  fee  to  it; 
that  neither  Smith  and  Loring,  or  the  Bank,  at  the  time  they  respectively  pur- 
chased,  had  notice  of  the  claim  of  the  complainants;  that  valuable  improve- 
ments had  been  made  by  them,  whereby  the  property  is  greatly  enhanced  in 
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value,  and  that  the  Bank  paid  a  large  sum  to  Smith  and  Loring  for  the  lease- 
hold estate.  Under  such  circumstances,  a  Court  of  Equity  cannot  interfere 
and  deprive  them  of  their  interest  in  the  property,  in  favor  of  a  latent  equity, 
unknown  to  them  when  they  purchased.  The  most  the  Court  could  do,  would 
be  to  follow  the  example  of  Lord  Eldon,  in  the  case  of  the  AUamey  General 
V.  Backhousey  before  cited,  ordering  these  defendants  to  pay  to  the  complain- 
ants, the  annual  accruing  rent,  instead  of  the  person  to  whom  they  contracted 
to  pay  it,  if,  upon  the  final  hearing  of  the  cause  against  Kidd's  executors,  the 
Court  should  be  of  opinion,  the  complainants  were  entitled  to  it. 

The  complainants  having  asked  leave  to  reply  to  the  pleas  and  answer  if  the 
Court  should  be  of  opinion  that  the  matter  contained  in  them  was  a  defence  to 
the  relief  sought,  and  that  the  complainants  are  not  entitled  to  relief  against 
the  defendants,  upon  the  pleadings  they  will  be  permitted,  under  the  circum- 
stances, to  file  such  replications  as  they  may  be  advised. 
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There  wu  do  law  in  the  tenitorj  north  wen  of  the  Ohio,  authorizing  executors  or  administratort 
to  sell  the  real  estate  of  decedents,  previous  to  August,  1795. 

Where  a  court  of  competent  jurisdiction  makes  an  order  for  the  sale  of  real  estate  by  an  admin- 
istrator, such  order  cannot  be  queaiioned  collaterally;  it  will  protect  a  purchaser,  though  unadvis- 
edly or  erroneously  made. 

Under  the  act  of  1803,  oiganizing  the  judicial  courts,  the  courts  of  common  pleas  had  jurisdiction 
to  order  the  sale  of  the  real  estate  of  a  decedent. 

The  act  of  February,  1804,  defining  the  duties  of  executors,  &c,  did  not  repeal  the  law  of  1795, 
authorizing  courts  to  direct  the  sale  of  real  estate,  but  the  law  of  1795  was  repealed  by  the  general 
repealing  law  of  Februaiy,  1805. 

An  order  of  the  court  authorizing  an  administrator  to  sell  real  estate  for  the  payment  of  debts y 
made  while  the  court  had  jurisdiction,  but  not  entered  of  record,  cannot  be  rendered  valid  by  a 
nunc  pro  tunc  order,  made  at  a  subsequent  term,  and  after  the  jorisdiction  and  power  of  the  court 
terminated. 

A  nunc  pro  tunc  order  cannot  be  founded  upon  parol  proof  of  what  was  ordered  to  be  done  at  a 
previous  term. 

The  granting  of  letters  of  administration  does  not  confer  upon  the  creditors  such  a  lien  upon  the 
real  estate  of  the  intestate,  as  to  preclude  the  legislature  from  repealing  the  law  authorizing  the  sale 
of  real  estate  for  the  paymeat  of  the  debts. 

This  cause  was  adjourned  here  for  decision,  by  the  Supreme  Court  in  Ham- 
ilton county.  It  was  an  action  of  ejectment,  brought  by  the  heirs  of  Israel 
Ludlow,  deceased,  to  recover  part  of  lot,  number  one  hundred  and  three,  in  the 
city  of  Cincinnati.  The  plaintifis  elaimed  as  heirs  at  law  of  Israel  Ludlow, 
and  upon  the  trial  of  the  cause,  they  shewed  that  he  was  seized  of  the  premises 
in  fee,  by  a  deed  dated  August  21st,  1795.  from  John  C.  Symmes,  the  patentee : 
that  he  died  intestate  the  21st  of  January,  1604,  leaving  the  plaintifli  his  heirs 
at  law :  that  at  the  time  of  his  death  they  were  all  minors,  and  remained  imder 
that  disability  until  a  few  years  since. 

The  defendants,  to  support  their  possession,  shewed  that  on  the  2d  of  Febru. 
uary,  1804,  letters  of  administration  were  granted  on  the  estate  of  Israel  Lud- 
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lowy  to  James  Findlay,  John  Ludlow,  Sinens  Pearson  and  Charlotte  C.  Ludlow. 
They  then  offered  in  evidence,  a  deed  from  the  administrators  to  Andrew  Dun- 
setby  under  whom  they  claim  title,  and  in  connexion  with  the  deed,  transcripts 
of  the  following  order  of  the  Court  of  Common  Pleas  of  Hamilton  county  and 
state  of  Ohio,  made,  May  term,  1824.  <' Administrators  of  Israel  LudJow,  de- 
ceased, exhibit  an  account  current  of  said  estate.  John  Ludlow  and  James 
Findlay,  two  of  the  administrators  sworn,  and  pray  an  order  to  sell  the  real 
estate  to  satisfy  the  debts,  &c.  Court  grant  the  prayer  of  the  administrators, 
excepting  and  reserving  the  farm  and  improved  lands  at  Cincinnati,  together 
with  the  houses  and  lots  in  Cincinnati."  And  the  following  order  made  at  Au- 
gust  term,  1805 :  "On  the  application  of  the  administrators  6f  Israel  Ludlow, 
deceased,  to  extend  the  order  of  the  sale  of  the  real  estate  to  discharge  the  debits 
of  the  deceased,  the  Court  authorized  the  administrators  to  sell  the  houses  and 
lots  in  Cmcinnati,  and  any  other  property  except  the  mansion  house  and  farm  in 
the  country,  so  that  the  whole  does  not  amount  to  more  than  •10,000 — Tlds  or- 
der to  he  considered  of  May  termJ^^ 

The  counsel  for  the  defendant,  also  gave  in  evidence  the  testimony  of  two  of 
the  persons  who  were  judges  of  the  Court  of  Common  Pleas  of  Hamilton  county, 
in  August,  1825,  who  testified  that  at  May  term,  1805,  a  parol  application  was 
made,  to  extend  the  order  for  the  sale  of  Ludlow's  real  estate,  and  the  Court 
directed  the  order  to  be  recorded,  but  it  was  entirely  omitted,  and  for  this  rea- 
son, the  order  was  made  nunc  pro  tunc,  at  August  term  following. 

The  counsel  for  the  plaintiffs  objected  to  the  deed  and  orders  going  in  evi- 
dence to  the  jury.  The  Court  sustained  their  objections  and  overruled  the  tes- 
timony;  a  verdict  was  returned  for  the  plaintifTs  subject  to  the  opinion  of  the 
*Court  upon  a  motion  for  a  new  trial. 

N,  Wright  and  Benhaniy  in  support  of  the  motion. 

Garrard  and  Hammond,  against  it. 

iypinion  of  the  Court,  by  Judge  Hitchcock. 

The  questions  presented  to  the  Court  for  consideration,  in  the  present  case, 
if  not  in  themselves  peculiarly  difficult,  arc  unpleasant  to  act  upon,  inasmuch 
as  they  involve    the  construction  of  some  of  the  earliest    legislation   of 
the  territorial  and  state  authorities,  and  render  it  necessary  to  decide  upon 
^e  validity  of  some  of  the  acts  of  our  courts  in  the  infancy  of  our  govern- 
ment. 

To  prepare  laws,  which  shall  meet  the  exigencies  of  a  people  collected  not 
only  from  every  state  of  the  Union,  but  also  from  almost  every  country  in  the 
civilized  world,  is  no  easy  task.  People  coming  together  in  this  manner,  and 
forming  a  new  society,  will  entertain  different  views  of  policy,  according  to  the 
prejudices  which  they  have  imbibed  in  the  different  countries  from  whence  they 
emigrated.  When  to  this  circumstance  is  added  the  consideration  of  the  lim- 
itfld  nature  of  that  power,  which  was  delegated  to  the  first  legislative  authority 
in  the  territory  north-west  of  the  river  Ohio,  it  is  not  surprising  that  there 
should  be  some  apparent  inconsistency  in  their  acts. 

It  is  much  to  be  regretted  that  the  only  evidence  we  have,  of  the  construe- 
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iicm  giren  to  early  statutes  by  the  Courts,  at  or  about  the  times  these  statutes 
were  adopted,  or  passed,  is  derived  from  their  records  and  from  loose  tradition. 
Unfortunately,  as  is  too  often  the  case  in  new  communities,  those  records  were 
loosely  kept,  and  the  tradition,  with  respect  to  their  practice,  is  so  contradictory 
as  to  be  entitled  to  but  little  reliance.  Cotemporaneous  construction  is  of  vast 
importance  in  deciding  questions  arising  under  statutes;  but  we  cannot  itar^ 
that  the  principal  poiat,  now  in  controversy,  was  ever  before  submitted  to  any 
court,  in  the  territory  or  state,  for  determination. 

The  title  of  the  lessors  of  the  plaintiff,  to  the  premises  in  litigation,  is  perfect 
and  must  prevail,  unless  that  title  has  been  destroyed,  or  has  passed  from  them 
in  consequence  of  the  proceedings  attempted  to  be  proved  by  the  defendants. 

The  defendants  claim  title  under  purchasers,  at  a  sale,  made  by  the  adminis* 
trators  of  Israel  Ludlow,  in  pursuance  of  an  order  of  the  court  of  Common 
Pleas  of  Hamilton  county,  acting  as  a  Court  of  probate  of  Orphans'  Court,  en. 
tered  at  the  August  term,  1805.  The  validity  of  this  title  must  depend  princi* 
pally,  and  perhaps  entirely,  on  the  solution  of  the  question,  whether  the  Court 
of  Common  Pleas  had  power  or  jurisdiction,  to  make  this  order.  For  which 
purpose  it  is  necessary  to  examine  carefully  the  pre-existing  and  various  stat- 
utes on  the  subject,  of  the  settlement  of  the  estate  of  deceased  persons,  as  weU 
as  many  other  statutes,  which  may  bear  upon  the  question,  and  assist  the  court 
in  coming  to  a  correct  conclusion. 

It  has  been  strongly  argued,  that,  from  the  first  existence  of  a  civilized 
government  in  the  territory,  which  now  constitutes  the  state  of  Ohio,  lands  and 
tenements,  have  been  assets  in  the  hands  of  administrators  for  the  payment  of 
debts.  The  argument  to  sustain  this  position  is  managed  with  much  ingenuity. 
The  principle,  however,  is  unknown  to  the  common  law.  By  that  law  admin- 
istrators have  no  concern  with,  or  control  over  real  estate,  and  in  those  states  of 
the  Union,  where  they  possess  this  power,  it  is  in  consequence  of  statutory  reg- 
ulations. So  far  as  they  have  ever  had  any  controul  over  real  estate,  so  far 
as  it  has  been,  in  their  hands,  assets  for  the  payment  of  debts,  in  thisiitaite, 
either  under  the  territorial  or  state  government,  it  is  in  consequence  of  positive 
enactment.  Let  us  then  ascertain,  when  the  principle  was  first  introduced,  as 
a  part  of  our  system  of  law. 

It  is  not  found  in  the  ordinance  of  Congress,  **for  the  government  of  the  ter* 
ritory  of  the  U.  States,  north-west  of  the  river  Ohio."  This  ordinance  was 
passed  on  the  13th  of  July,  1787,  and  was  ever  considered  as  the  fundamental 
law  of  the  territory.  It  provides  for  the  appointment  of  a  governor  and  three 
judges,  to  whom  legislative  power  is  delegated,  until  the  organization  of  a  gene- 
ral assembly,  which  is  to  take  place  <*so  soon  as  there  shall  be  five  thousand  free 
male  inhabitants,  of  full  age,  within  the  district."  The  general  assembly  was 
organized,  in  1799,  after  which,  the  legislative  power  of  the  governor  and 
judges  ceased.  The  power  of  the  governor  and  judges,  while  they  possessed 
it,  was  very  much  restricted,  as  appears  by  the  following  quotation  from  the  or- 
dinance. ^^The  governor  and  judges,  or  a  majority  of  them,  shall  adopt  and 
publish  m  the  district,  such  Jaws  of  the  original  states,  criminal  and  civil,  as* 
may  be  neoewary,  and  best  suited  to  the  circumstances  of  the  district,  and  re. 
port  them  to  Congress  from  time  to  time,  which  laws  shall  be  in  force  in  the  dis- 
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trict,  until  the  organization  of  the  general  assembly  therein,  unless  disapproved 
by  congress,  but  afterwards  the  legislature  shall  have  authority  to  alter  them  as 
they  think  fit.'* 

Soon  after  the  passage  of  this  ordinance,  the  territorial  government  went  into 
operation,  and  so  early  as  1788,  the  governor  and  judges  commenced  their  le- 
gislative duties.  It  will  be  readily  conceived,  that  from  the  restrictions  under 
which  they  labored,  it  must  have  been  extremely  difficult  to  establish  a  consis- 
tent code,  suited  to  the  wants  and  necessities  of  the  people.  In  consequence  of 
this  difficulty,  they  did,  in  some  few  instances,  enact  and  publish,  original  stat- 
utes, to  complete  what  they  deemed  to  be  a  proper  system  of  laws.  Those  ori- 
ginal enactments,  were  considered  to  be  of  doubtful  authority. 

Although  the  ordinance  provides  for  the  manner  in  which  estates  of  intestates 
shall  descend  and  be  distributed — ^in  which  wills  shall  be  made  and  executed — 
in  which  lands  and  tenements  shall  be  conveyed;  yet  it  contains  no  provisicm  oa 
the  subject  of  the  settlement  of  estates  of  deceased  persons.  This  is  lefL  to  be 
provided  for,  by  future  legislation. 

On  the  30th  of  August,  1788,  the  law  "establishing  a  Court  of  Probate,*'  was 
published.  The  power  and  jurisdiction  of  the  Court  are  defined.  Nothing, 
however,  is  said,  with  respect  to  the  real  estate  of  a  deceased  person,  nor  had 
that  Court,  by  its  organizing  law,  any  jurisdiction  over  this  description  of  prop- 
erty; and  in  fact,  after  a  careful  examination  of  all  the  statutes  of  the  territory, 
we  have  been  unable  to  find  any  one  previous  to  1795,  authorizing  an  adooin- 
istrator  to  sell  real  estate,  or  making  such  estate  assets  in  his  hands  fyr  the 
payment  of  debts.  Counsel  for  the  defendants,  urge  the  Court  to  infer  its  ex- 
istence from  certain  expressions  used  in  a  statute  passed  or  published,  August 
Ist,  1792,  entitled  "an  act  empowering  the  judges  of  probate  to  appoint  g>iardi. 
ans  to  minors  and  others."  In  the  third  section  of  this  act,  power  is  given  to 
the  guardians  of  "idiots,  lunatics,  non  compos  or  distracted  persons"  to  pay  the 
debts  of  such  persons  "out  of  their  personal  estate,  or  in  case  that  be  insufficient 
then  out  of  the  real  estate,  in  such  way  and  manner  as  executors  and  adminis- 
trators may,  or  shall  by  law  be  authorized  to  discharge  the  debts  of  deceaaed 
persons,  when  the  personal  estate  of  such  deceased  person  shall  be  found  insuf- 
ficient." This  is  said  to  be  an  express  recognition  of  a  law,  although  it  is  ad- 
mitted  that  no  such  law  can  be  found. 

That  there  may  be,  and  are,  cases  in  which  a  statute  which  can  neither  be  found 
in  the  statute  book,  nor  of  record  in  the  proper  office,  should  be  presumed  or  in- 
ferred is  not  controverted.  But  it  can  only  be  done  under  peculiar  circum- 
stances. Where,  from  great  lapse  of  time,  or  from  extraordinary  accidents, 
there  is  strong  reason  to  believe  that  a  statute  may  have  been  lost;  and  where 
from  a  uniform  and  long  continued  practice,  it  may  reasonably  be  supposed  that 
statute  once  existed,  it  may  be  proper  to  infer  it.  In  England,  where  govern- 
ment has  existed  for  centuries,  there  can  be  no  doubt  that  many  statutes  have 
been  lost  by  time  and  accident,  the  principles  of  which  are  still  adhered  to,  and 
have  been  incorporated  with,  and  constitute  a  part  of  the  common  law.  Indeed 
some  writers  go  so  far  as  to  insist,  that  the  whole  system  of  the  common  law  is 
built  upon  such  statutes.  But  what  peculiar  circumstances  are  there  to  justify 
the  court  in  making  the  inference  insisted  upon  by  counsel,  in  the  present 
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The  lapse  of  time  is  not  so  great  as  to  furnish  a  reasonable  presumption,  that 
the  statute  may  have  been  lost;  for  it  is  now  but  about  forty  years  since  the 
first  organization  of  the  government.  Nor  is  there  any  pretence  that,  previous 
to  the  year  1795,  the  practice  prevailed  of  authorizing  administrators  to  sell 
real  estate.  So  far  as  the  practice  prevailed  subsequent  to  that  period,  it  was 
justified  by  the  law  of  that  year.  It  must  be  recollected,  that,  under  both  ti\e 
territorial  and  state  governments,  it  has  been  the  uniform  intention  to  print  ev- 
ery  statute  of  a  general  nature,  and  this  intention  has  been  carried  into  exe- 
cution, unless  it  be  with  the  exception  of  the  law  which  the  Court  are  called 
upon  to  infer.  It  is  strange  indeed,  that  a  law  containing  such  important  prin- 
ciples,  should  be  the  only  one  that  has  never  appeared  in  print.  Under  these 
circumstances,  to  infer  a  law,  as  is  proposed,  would  seem  to  me  to  savor  too 
much  of  giving  a  forced  construction  to  sustain  a  favorite  and  pre-conceivcd 
opinion,  or  to  enable  us  to  get  over  a  hard  case. 

■    It  is  said  that  unless  such  mfercnce  is  made,  the  legislative  authority  which 
published  the  law  of  1792,  must  stand  chargeable  with  absurdity.     This  con- 
elusion  by  no  means  follows.     Full  effect  may  be  given  to  that  act  without 
resorting  to  presumption  or  inference.     Guardians  are  authorized  to  sell  real 
estate,  in  the  same  manner  that  "administrators  may  or  shall  by  law  be  enabled," 
6cc.     The  words  may  or  shall  as  here  used,  do  not  necessarily  import  that  the 
governor  and  judges  supposed  that  administrators  then  had  power  by  law  to  sell 
real  estate.     They  more  properly  refer  to  future  legislation,  to  provisions  which 
might  subsequently  be  made  on  this  sobject.     Had  the  intention  been  to  refer 
to  an  existing  law,  the  word  are  would  more  naturally  have  been  used.     I  am 
aware,  that  Courts  in  construing  statutes,  never  ought  to  criticise  upon  words, 
or  the  grammatical  construction  of  sentences.     The  intention  of  the  legislature 
is  the  great  pmnt  to  be  ascertained,  and  this  intention  when  once  <Jiscovered, 
must  be  followed,  whatever  may  have  been  the  form  of  words,  or  phrases,  in 
which  it  is  expressed.     But  when  you  can,  by  giving  to  words  or  sentences, 
their  ordinary  import,  carry  into  effect  a  statute,  they  ought  to  receive  this  in- 
terpretation, especially  when  by  extending  or  varying  this  import  the  enacting 
power  will  appear  to  hsve  acted  absurdly.     Had  there  been  a  law  in  the  statute 
book,  authorizing  administrators  to  sell  real  estate,  I  should  at  once  have  said, 
it  was  the  intention  of  the  governor  and  judges  to  refer  to  that  law,  together 
with  such  others  as  might  subsequently  be  passed  on  the  same  subject.     But  I 
cannot,  merely  from  the  use  of  the  words  before  cited,  infer  the  existence  of 
«uch  a  law,  and  then  say  these  words  refer  to  it.     It  is  more  reasonable,  more 
consistent  with  sound  construction,  to  say,  that  reference  is  had  to  future  iegis- 
lation. 

From  an  examination  of  our  statutes,  it  is  apparent,  that  both  the  territorial 
and  state  legislatures  have  been  in  the  habit,  when  referring  to  the  provisions  of 
an  existing  law,  as  the  rule,  according  to  which  certain  things  which  are,  by 
the  referring  statute,  required  to  be  done,  shall  be  done  and  performed,  by  ma- 
king use  of  words  is  or  are,  most  generally,  if  not  universally.  Thus  in  the 
act  of  1805,  for  the  recovery  of  money  secured  by  mortgage,  the  mortgaged 
•  premises  are  to  be  taken  in  execution,  and  disposed  of,  in  the  same  manner,  and 
under  the  same  regulations  that  lands  or  tenements  "are  or  may  be  by  law,  dis- 
posed of  for  the  satisfaction  of  executions.".    The  same  mode  of  expression 


6M        THE  HEIRS  OF  LUDLOW  v.  JOHNSTON,  ET  AL. 

is  made  use  of  in  the  law  on  the  same  subject,  passed  January  3d,  1810*  So  in 
the  act  of  January  15th,  1806,"  for  the  appointment  of  guardiana  to  *Hoiialic« 
and  others,"  an  act  in  part,  upon  the  same  subject  with  the  one  now  under  coo« 
aideration,  guardiars  are,  by  the  second  section,  authorized,  in  case  of  a  defi 
ciency  of  personal  property,  to  pay  debts,  "out  <^  the  real  estate,  in  such 
manner  as  executors  or  administrators,  are  by  law  enabled  to  discharge  the 
debts  of  deceased  persons." 

It  is  unnecessary  however,  to  go  further  in  this  examination.  The  existence 
of  the  law  in  ccmtemplation  cannot  be  inferred,  and  the  Court  are  clear  in  the 
opinion,  that  previous  to  1788,  there  was  no  law  in  the  territory,  making^  real 
property  assets,  in  the  hands  of  administrators  for  the  payment  of  debts. 

In  that  year  the  orphans'  Court  was  created;  and  on  the  16th  day  of  June  of 
the  same  year,  a  law  was  published,  adopted  from  t^e  Pennsylvania  code,  which 
took  effect  on  the  Ist  day  of  August,  entitled,  "a  law  for  the  settlement  of  in* 
testates'  estates."  The  7th  section  of  this  law,  enacts,  **if  any  person  or  persons 
shall  die  intestate,  being  owners  of  lands  or  tenements  within  this  territory,  at 
the  time  of  their  death,  and  leave  lawful  issue  to  survive  them,  but  not  a  suffi- 
cient personal  estate  to  pay  their  just  debts,  and  maintain  their  children,  in  such 
ease,  it  srhall  be  lawful  for  the  administrators  of  such  deceased  person,  to  a^l 
and  convey,  such  part  or  parts  of  said  lands  or  tenements,  for  defraying  their 
just  debts,  maintenance  of  their  children,  and  fo/  putting  them  apprentices,  and 
teaching-  them  to  read  and  write,  and  for  the  improvement  of  the  residue  of  the 
estate,  if  any  there  be,  to  their  advantage,  as  the  orphans'  Court  of  the  county 
where  such  estate  lies,  shall  think  fit  to  allow,  order,  and  direct,  from  time  to 
time."  In  the  subsequent  section  of  this  act,  regulations  are  made  with  respect 
to  the  manner  in  which  real  estate  is  to  be  sold.  It  is  to  be  done  upon  proof 
made  to  the  orphans'  Court,  that  there  is  a  deficiency  of  personal  property, 
and,  in  pursuance  of  an  order  of  that  Court,  afler  due  and  proper  notice  giyen. 
No  other  law,  containing  in  any  respect,  similar  provisions,  was  passed  nnlil 
1808,  The  act  of  January,  1808,  for  the  distribution  of  insolvent  estates, 
directs  that  the  property,  *^both  real  and  personal"  of  the  insolvent  Aali  be 
sold  according  to  law;  plainly  referring  to  the  law  of  1706,  which  was  the 
only,  ene  then  in  force  <^  the  subject. 

Whether  the  law  of  1796,  which  clearly  gives  authority  to  adnunistratom, 
under  certain  circumstances,  to  dispose  of  the  real  estate  of  intestates,  was  ie« 
pealed  before  1808,  remains  to  be  hereafter  considered. 

On  the  trial  of  thi&  cause  upon  the  circuit,  the  defendants  offered  in  evidence 
the  orders  of  May,  1804,  and  August,  1805,  made  by  the  court  of  Comnion 
Pleas  of  Hamilton  eounty,  in  connection  with  the  testimony  of  two  of  the  jn^gw 
of  that  Court,  relative  to  the  manner  in  which  the  latter  order  was  made*  Thu 
Court  overruled  the  evidence,  and  whether  it  was  proper  so  to  do,  depends  upon 
the  solution  of  the  question,  whether  the  Court  of  Common  Pleas  had  power  to 
Qiake  the  latter  order,  in  other  words,  whether  that  Court  had  jurisdictipa  of 
the  subject  matter, 

If  the  Court  of  Common  Pleas,  acting  as  a  Court  of  Probate,  or  orphans' 
Court,  had  jurisdiction,  an  ^d  is  put  to  the  question;  the  evidence  ought  tO' 
have  been  received.  We  cannot  enquire  collaterally  whether  that  juriwlic. 
Von  was  properly  exercised.     Tlie  order  may  have  been  unadvisedly  or  erre- 
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neootly  made,  but  the  purcbaser  has  innocently  acquired  rights  of  which  he 
cannot  be  divestedi  so  long  as  it  remains  unreversed.  Under  our  present 
ejusting  laws,  real  estate  cannot  be  sold  for  the  payment  of  the  debts  of  a  de« 
ceased  person^  until  it  is  ascertained  that  there  will  be  a  failure  of  personal 
assets. 

The  Court  of  Common  Pleas  must  be  satisfied  of  such  failure,  before  it  can, 
with  propriety,  order  a  sale.  Tet  when  a  sale  has  been  made,  and  its  validity 
is  questioned,  this  Court  will  go  no  further  back  than  to  inquire,  whether  it  was 
ordered  by  competent  authority.  So  far  as  the  interests  of  the  purchaser  are 
concerned,  we  consider  such  orders  equally  available  as  judgments.  The 
former  can  be  no  more  impeached  collaterally,  because  there  was  an  abundance 
of  personal  estate  to  have  satisfied  all  debts,  than  the  latter  can  by  showing 
that  the  evidence  under  which  they  were  recovered  was  insufficient. 

We  are  aware,  that  by  adhering  to  this  principle,  great  injustice  may  many 
times  be  done  to  heirs,  for  it  is  too  often  the  case,  that  those  who  attempt  the 
settlement  of  estates  are  regardless  of  all  other  interests  than  their  own.  The 
consequences  to  be  apprehended,  are  not  equally  dangerous,  as  those  which 
would  follow  a  different  course  of  decision.  While  lands  are  sold  for  the  pay. 
ment  of  the  debts  of  the  deceased  persons,  every  inducement  should  be  held 
forth,  to  encourage  purchasers  to  give  the  full  value  of  what  they  buy*  And 
nothing  can  have  a  greater  tendency  to  produce  this  effect  than  to  afford  them, 
when  they  have  purchased  a  reasonable  protection.  There  is  no  good  reason, 
why  those  who  purchase  from  an  administrator,  should  not  be  viewed  with  the 
same  favorable  eye  with  those  who  purchase  from  sheriffs.  In  either  case,  it 
is  proper  that  the  order  or  judgment  should  remain  final  and  conclusive  upon 
all  parties  concerned,  until  set  aside,  annulled  or  reversed. 

An  attempt  has  been  made  to  infer  the  power  of  the  Court  of  Common  Pleas» 
to  make  the  order  in  question,  from  the  extent  of  their  jurisdiction  in  other 
matters.  That  Court  possesses  very  general  common  law,  and  chancery  jurist 
diction,  and  many  other  matters  are  confided  to  its  care.  But,  when  acting- 
upon  those  matters,  the  Court  must  act  strictly  according  to  the  powers  confer^ 
red.  When  at^ting  upon  questions  relative  to  roads  and  highways,  for  instance^ 
that  Court  is  as  much  restricted  by  the  statute  as  the  county  commissioners^ 
when  acting  on  the  same  subject.  When  acting  as  as  a  Court  of  probate,  or 
orphans'  Court,  the  same  rules  must  be  observed,  in  ascertaining  the  extents  of 
its  powers  as  if  it  possessed  no  other  jurisdiction  whatever;  and  while  thu» 
acting,  it  is  a  Court  of  limited  jurisdiction.  If  this  principle  seems  to  be  depar^ 
ted  irom,  in  any  measure,  in  giving  the  same  effect  to  orders  of  sale,  which  are 
given  to  judgments,  we  can  only  say  that  such  course  is  justified  by  the  policy 
of  the  law  and  necessity  of  the  case. 

Had  the  Court  of  Common  Pleas  power  or  jurisdiction  to  make  the  order  of 
August,  1805?  If  it  possessed  this  power,  it  was  in  virtue  of  the  act  of  1796, 
**ior  the  settlement  of  intestates  estates;"  for  it  is  clear  that  this  was  the  only  law 
previous  to  1808  under,  or  by  virtue  of  which,  an  executor  or  administrator 
could  be  authorised  to  sell  real  estate.  This  brings  us  to  the  consideration  of 
the  question,  whether  this  wasi  in  force  at  the  time  the  order  was  made. 
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On  the  part  of  the  plaintiiF  it  is  contended,  that  this  law  is  virtually  repealed 
by  the  judiciary  act  of  1803.     Or  rather,  that  it  ceaiod  to  have  any  effect,  in- 
asmuch as  the  powers  confided  by  itis  provisions  to  the  Orphans'  Court,  are  not, 
expressly,  transferred  or  granted  to  any  other  Court. 

The  first  section  of  the  third  article  of  the  Constitution  of  the  State  of  Ohio, 
provides,  that  "  the  judicial  power  of  this  state,  both  as  to  matters  of  law  and 
equity,  shall  be  vested  in  a  Supreme  Court,  Courts  of  Common  Pleas  fi>r  each 
county,  in  justices  of  the  peace,  and  in  such  other  courts  as  the  legislature  shall 
from  time  to  time  establish."    In  the  subsequent  section  of  the  same  third  ar- 
ticle, provision  is  made,  that  the  several  courts  shall  have  jurisdiction  in  such 
cases  as  may  be  specified  by  law.     Hence,  it  is  manifest  that,  although  the 
constitution  provides,  that  there  shall  be  a  Supreme  Court,  and  Courts  of  Com- 
mon Pleas,  yet  it  was  not  the  intention  of  the  framers  of  that  instrument,  to  or- 
ganize those  courts,  or  confer  upon  them  any  specific  jurisdiction.     They  are 
merely  made  capable  of  ^receiving  jurisdiction.     Their  organization,  the  ex- 
tent of  their  power,  the  nature  of  their  duties,  and  the  manner  in  which  this 
power  and  those  duties  are  to  be  exercised  cmd  performed,  are  all  left  to  be 
provided  for  by  future  legislation.     The  fiflh  section  of  the  same  article  pro- 
vides, however,  that  the  Courts  of  Common  Pleas,  in  the  several  counties  ''should 
have  jurisdiction  of  all  probate  and  testamentary  matters,  granting  administra- 
tion, the  appointment  of  guardians,  and  such  other  cases  as  shall  be  prescribed 
by  law."     By  a  fair  construction  of  this  clause,  any  law  which  shall  confer 
probate  and  testamentary  jurisdiction  on  any  other  court,  than  the  court  of 
Common  Pleas,  would  be  in  contravention  of  the  constitution.    Still,  the  man. 
ner  of  exercising  this  jurisdiction  must  be  declared  by  statute. 

That  no  inconvenience  might  be  experienced,  in  changing  from  a  territorial 
to  a  state  government,  the  schedule  to  the  constitution  provides,  among  other 
things,  that  the  laws  of  the  territory,  then  in  force,  and  not  inconsistent  with 
that  mstrument,  with  but  one  exception,  shall  continue  in  force  and  have  full  ef. 
feet,  until  repealed  by  the  legislature. 

By  the  act  of  15th  April,  1803,  "organizing  the  Judicial  Courts,"  the  Court 
of  Probate  and  Orphans'  Court  are  expressly  ^'abolished,**  The  seventh  sec- 
tion of  this  act,  relates  to  the  jurisdiction  of  the  courts  of  Common  Pleas,  and 
enacts  that  "  they  shall  have  power  to  examine  and  take  the  proofs  of  wills,  to 
grant  administration  on  intestates'  estates,  and  to  hear  and  determine  all  causes, 
suits^and  controversies,  of  a  probate  and  testamentary  nature,  to  appoint  guar- 
dians for  minors,  idiots  and  lunatics,  and  to  call  such  guardians  to  an  ac- 
count." 

The  twenty-sixth  section  enacts,  "  that  the  Supreme  Court,  and  Courts  of 
Common  Pleas,  agreeable  to  their  respective  jurisdictions,  shall  take  cognizance 
of  all  judgments,  causes  and  matters  whatsoever,  whether  civil  or  criminal, 
that  are  now  depending,  undetermined,  or  unsatisfFed,  either  in  the  General 
Court,  Courts  of  Common  l^leas,  Courts  of  Probate,  or  General  Quarter  Ses- 
sions of  the  Peace;  and  the  said  Supreme  Court  and  Courts  of  Common  Pleas, 
respectively,  are  hereby  authorized  and  required,  to  hear  and  decide  upon  the 
said  matters,  as  fully  and  completely,  as  if  the  said  causes  had  originated  in 
the  said  Supreme  Court  or  Courts  of  Common  Pleas." 
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Ffdm  these  provisions,  taken  in  connection  with  the  Constitution,  it  is  clear, 

that  the  legislature  intended  to  transfer  to  the  court  of  Common  Pleas,  the  busi* 

ness  of  a  probate  or  testamentary  nature,  then  pending  in  the  Orphans'  Court 

or  courts  of  Probate,  to  be  completed  in  the  same  manner,  and  under  the  same 

regulations,  it  would  have  been  completed  in  those  courts,  had  they  continued 

without  any  change  of  jurisdiction. 

But  in  the  settlement  of  the  estates  of  persons  who  should  die,  what  law  was 
to  govern  ?  By  what  rule  would  the  Court  be  regulated,  in  the  appointment  of 
administrators,  in  requiring  bonds,  and  in  the  discharge  of  other  duties  incum- 
bent on  them,  as  a  Court,  having  the  sole  jurisdiction  over  probate  and  testa- 
mentary matters  ?  By  what  rule  would  administrators  be  guided  in  the  settle- 
ment of  estates  ?  Unquestionably  by  the  law  of  1795.  This  was  continued  by 
the  constitution,  and  was  the  only  one,  or  the  principal  one,  in  force  on  the  sub- 
ject. Not  a  part  only,  but  the  whole  law  remained  obligatory.  It  is  true,  the 
Courts  of  Common  Pleas  are  net  expressly  authorized  to  direct  administrators 
to  sell  real  estate,  but  as  the  law  authorizing  such  sale  was  still  in  force,  and  as 
this  was  the  only  Court  having  charge  of  the  settlement  of  estates,  it  is  proper 
to  give  the  statute  of  1803,  such  a  construction  as  to  confer  upon  it  the  same 
powers  as  were  possessed  by  the  orphans'  Court,  under  the -law  of  1795.  Such 
was  the  construction  given  to  the  law,  at  the  time,  so  far  as  we  can  gather  any 
thing  from  contemporaneous  practice,  and  we  are  not  disposed  to  question  the 
propriety  of  that  construction. 

it  is  further  insisted,  that  the  law  of  179S  was  repealed  by  the  act  of  Febru- 
ary  18th  1804,  "defining  the  duties  of  executors  and  administrators,  on  wills 
and  intestate's  estates." 

The  law  in  question  is  not  expressly  repealed  by  the  last  cited  act.  If  repealed 
at  all,  it  is  done  by  implication.  When  the  provisions  of  two  statutes  are  so 
far  inconsistent  with  each  other,  that  both  cannot  be  inforced,  the  latter  must 
prevail.  But  if  by  any  fair  course  of  reasoning  the  two  can  be  reconciled, 
both  shall  stand.  When  the  legislature  intend  to  repeal  a  statute,  we  may,  as 
a  general  rule,  expect  them  to  do  it  in  express  terms,  or  by  the  use  of  words 
which  are  equivalent  to  an  express  repeal.  No  Court  will,  if  it  can  be  consist- 
ently avoided,  determine  that  a  statute  is  repealed  by  implication.  The  act  of 
1804,  repeals  expressly  "all  laws  and  parts  of  laws  contrary  to  the  provisions 
of  this  act."  What  parts  of  the  law  in  question  are  "contrary  to  the  provisions 
of  this  act  ?  "  This  act  relates  to  the  personalities  alone,  of  the  deceased  indi- 
vidual whose  estate  is  to  be  settled. 

It  provides  the  manner  in  which  this  description  of  property  shall  be  disposed 
of.  So  far  it  repeals  the  law  in  question.  Nothing  is  said  however  concerning 
lands  and  tenements.  Full  efiect  may  be  given  to  it,  in  all  its  parts,  and  still 
those  parts  of  the  law  of  1795,  which  relate  to  real  estate,  remain  in  force. 
There  is  nothing  inconsistent,  nothing  contradictory.  The  two  statutes  may 
stand  together,  making  a  consistent  system,  constituting  real,  as  well  as  person- 
al property,  assets  in  the  hands  of  administrators.  From  these  considerations, 
we  are  not  prepared  to  say,  that  the  law  in  question  was  repealed  by  the  act  of 
February  18th,  1804. 

The  next  point  made  by  the  plaintiff's  counsel,  is,  that  the  law  in  question 
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WM  nepealed,  if  not  before,  at  the  fintfwwon  of  the  third  general  afleaahly  of 
theatate,  or  the  aoamm  of  1004— 6> 

Fuat:  By  an  act  defining  the  datiea  of  adininwtratori  on  wiUa  and  iiiiiriatah^a 
eatalea,  and  providing  for  the  af^pointment  of  gnardianB,"  |wiBwidj  Fehnaury  laC, 
1805,  or  if  not  then. 

Second :  By  ''an  act  repealing  certain  laws,**  passed,  Febmary  Ud,  of  the 
name  year*    Both  these  acta,  like  most  of  the  other  law*  of  the  aamc 
took  eSdd  on  the  first  day  of  June,  next  after  their  passage* 

It  must  be  recollected,  that  at  this  session,  the  kgislatnre  took  opon 
aelTes,  the  taak  of  rC'^nacting  and  roTising  all  the  laws  of  a  general  natnra^  so 
as  to  bring  together  those  in  force,  and  form  a  system  of  statutes,  soitah&e  to  the 
eugencies  of  the  state*  It  may  be  well  too,  farther  to  bear  in  mind,  that  Ae 
legislation  of  the  state,  lAows,  that  when  the  legislature  have  attempled  a  re. 
vision  of  the  laws,  one  great  object  has  been  to  collect  and  enibody,  in  cs» 
statute,  all  those  laws  and  parts  of  laws,  on  the  same  subject,  which  had  heen 
j^evioosly  enacted,  and  which  it  was  intended  to  continue  in  force* 

The  act  of  1805,  <«definUig  the  duties  of  administrators,"  dsc*  points  ont  the 
duties  of  such  persons,  authorising  the  sale  of  personal  property,  unless  other- 
wise directed,  by  administrators  and  executors,  specifies  the  manner  in  which 
sale  shall  be  made,  requires  administrators  to  account,  and  provides  for  die 
distribution  o[  such  goods  and  chattels  as  shall  remain  after  the  payment  of 
debts*  Every  step  which  shall  be  taken  by  an  administrator,  from  the  time  of 
his  appointment,  until  he  shall  have  discharged  his  duty,  by  paying  orer  and 
delivering  to  the  creditors  and  heirs,  all  the  property  which  sbali  have  come  to 
his  hands,  or  possession,  in  fact,  until,  so  far  as  he  is  concerned,  the  estale  is 
.completdy  settled,  is  distinctly  marked  out  And  yet  not  one  word  is  asdd  abont 
real  estate.  This  description  of  property,  the  administrator  is  neither  author- 
ized to  sell,  or  otherwise  interfere  with. 

The  eleventh  section  of  this  act,  after  repealing  certain  laws  by  their  title, 
repeals  *<all  laws  on  the  same  subject."  The  act  of  1804,  already  constdered,  re- 
peals  all  laws  contrary  to  its  provisions,  this,  all  laws  upcm  the  same  snl^ect. 
One  of  the  primary  objects  which  the  legislature  had  in  view,  in  the  passage  of 
this  act,  was  to  provide  for  the  '^settlement  of  intestate  estates."  It  would  seem 
impossible  then  to  resist  the  conviction,  that  inasmuch  as  the  law  of  1805,  re- 
peak  all  laws  on  the  subject  of  that  law,  it  repeals  the  law  of  1705,  iriiich  is 
upon  the  same  subject.  The  words  used,  taken  in  connection  with  the  subfect 
matter,  would  seem  to  be  equivalent  to  a  repeal  of  that  law  by  its  title*  The 
view,  however,  which  the  Court  have  taken  of  the  repealing  law  of  the  22nd  of 
February,  1805,  supercedes  the  necessity  of  a  difinite  decision  upon  this  poiiit* 

The  first  section  of  the  last  named  statute,  enacts,  <<that  all  laws  adopted  or 
passed  by  the  governor  and  judges,  prior  to  the  first  day  of  September,  in  Che 
year  of  our  Lord  one  thousand  seven  hundred  and  ninety-nine,  and  now  in  force 
in  this  state,  be  and  the  same  are  hereby  repealed."  The  same  section  contains 
a  proviso,  ««that  nothing  in  this  act  contained,  shall  be  construed,  so  as  to  aflSKt 
in  any  manner,  any  suit  or  prosecution,  now  depending,  and  undetermined,  but 
the  same  shall  be  carried  on  to  final  judgment  and  execution,  agreeable  to  die 
provisions  of  any  of  the  said  laws,  under  which  the  suit  or  prosecution  may 
have  been  commenced,  and  the  practice  of  the  Courts." 


S  HAMMOND,  55S.  680 

The  policy  of  the  general  repealing  law  has  heen  questioned  by  the  counsel 
for  defendants,  and  the  legislature  treated  with  some  considerable  degree  of  se- 
verity, for  its  enactment.  Whether  the  law  be  politic  or  impolitic,  whether  its 
provisions  be  st.ic'.ly  equitable  or  otherwise,  are  considerations  wliich  n^iUst  not 
operate  with  the  Court,  in  (ictcrmining  its  CiTect.  It  is  our  duly  lo  dcjlaro,  not 
to  make  the  law.  To  do  this  correctly  the  ordinary  rules  of  cor.ctruction  must 
be  adopted,  and  the  meaning  of  words,  sentences,  and  phijsts,  must  not  be  dis- 
torted, in  order  to  sustain  a  favorite  opinion.  The  great  object  in  the  co:,o'Uuc. 
lion  of  all  statutes  is  to  ascertain  tlie  intention  oftlie  enacting  power,  and  the 
rules  to  be  observed  for  this  purpose,  arc  simple  and  too  well  kno\i'n  to  need 
repetition.  This  intention  having  been  ascertained,  the  Court  which  refuses  to 
carry  it  into  effect,  must  be  regardless  of  its  duty. 

A  careful  examination  of  the  legislative  acts  of  the  general  assembly,  during 
the  session  of  1804 — 5,  shows  most  clearly  that  it  was  a  leadmg  motive,  or 
intention  of  that  body,  to  abrogate  or  repeal  all  the  laws  passed  or  adopted  by 
the  governor  and  judges.  Almost  every  one,  and^perhaps  every  one,  with  the 
exception  of  the  one  in  question,  is  repealed  specifically.  Yet,  as  if  fearful  some 
one  might  have  escaped  their  notice,  they  pass  the  general  repealing  law,  now 
under  consideration.  Why  this  feeling  should  have  prevailed,  why  they  should 
have  been  so  solicitous  to  effect  this  object,  it  is  not  necessary  for  us  to  enquire. 
If  the  intention  is  manifest,  that  is  all  we  should  bo  anxious  to  know  upon  the 
subject. 

"All  laws  adopted  or  passed  by  the  governor  and  judges,  prior  to  the  first 
day  of  September,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety onme,  and  now  in  force  in  this  state,  bo,  and  the  same  are  hereby 
repealed."  These  words  are  clear,  precise,  specific.  No  man  of  ordinary  capa- 
city could  mistake  their  meaning.  There  is  nothing  uncertain,  nothing  ambi- 
guous, nothing  doubtful.  There  is  in  fact,  no  room  left  for  construction.  The 
law  in  question,  was  adopted  by  the  governor  and  judges,  prior  to  the  first  day 
of  September,  1799.  The  intention  to  repeal  it  is  as  clearly  manifest,  as  if  it 
had  been  named  by  its  title.  There  is  no  way  to  escape  this  conclusion,  except 
by  adopting  a  train  of  reasoning,  which  would  go  to  convince  the  great  body 
of  the  community,  that  there  is  even  more  uncertainty  in  the  law,  than  what  is 
now  generally  apprehended.  The  counsel  for  the  defendant,  however,  labor 
with  much  icgenuity  and  seeming  confidence  to  convince  the  Court,  that  al- 
though the  law  in  question,  may  have  been  included  by  the  general  terms  of  tho 
repealing  law,  yet  that  it  was  not  the  intention  of  the  legislature  to  repeal  it, 
but  that  it  should  still  remain  obligatory  and  in  force.  The  great  burthen  of 
the  argument,  however,  would  seem  to  be  calculated  to  produce  conviction,  that 
the  repeal  ought  not  to  have  taken  place,  rather  than  that  it  did  not  take  place. 

In  the  first  place,  it  is  urged  that  the  general  practice  of  the  Courts,  in  the 
state,  immediately  and  constantly  aAcr  this  repealing  law  took  effect,  shows 
the  understanding  to  have  been,  that  the  law  in  question  was  still  in  force. — 
We,  without  hesitation,  recognize  the  principle,  that  the  general  practice  of 
Courts  goes  far,  and  is  very  conclusive  evidence  to  establish  the  contempora- 
neous construction  of  statutes,  and  such  contemporaneous  construction  we  should 
be  disposed  to  adhere  to,  although  it  might  be  difficult,  afler  a  lapse  of  years, 
to  ascertain  why  it  had  been  given.     But  the  fact,  that  an  order  substantialljr 
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like  the  one  of  August,  1806,  wae  made  in  one  or  two  caaes,  or  even  in  two  or 
three  different  counties,  is  not  suHTcient  to  establish  a  general  practice.  Snch 
general  practice  is  denied,  and  there  is  not  that  evidence  that  it  ever  prevailed, 
which  would  justify  the  Court  in  varying,  on  this  account,  from  that,  which  ap. 
pears  to  be  a  proper  construction  of  the  law. 

Had  there  been  a  judicial  construction  given  to  the  statute  soon  af\er  it  was 
entered,  and  had  that  construction  been  acquiesced  m,  and  adhered  to,  it  would 
have  been  conclusive  upon  the  subject.  We  cannot  find  however,  that  any- 
such  construction  has  been  given,  and  it  is  believed  that  this  is  the  first  instaoccyin 
which  the  questi'on  has  been  presented  to  any  Court,  in  the  state,  in  such  shape 
as  to  require  a  decision.  So  far  as  we  can  ascertain  any  thing  about  judicial 
construction  heretofore  given,  it  is  to  be  derived  from  the  order  in  question. — 
And  from  an  examination  of  that  order,  in  connection  with  the  circumstances 
disclosed,  in  the  case,  I  have  no  doubt  that  the  Court  of  Common  Pleas,  acted 
under  the  impression,  that  the  law  of  1795,  was  repealed.  That  Court  did  not, 
at  the  time,  suppose  it  possessed  the  power  to  authorize  administrators  to  sell 
real  estate.  It  will  be  found  extremely  difRcult,  under  any  other  impression^ 
to  account  for  their  proceedings.  Afler  the  May  term,  in  which  it  was  pre. 
tended  the  order  was  in  fact  made,  no  proceedings  had  been  had,  no  sale  had 
been  effected,  in  truth,  no  attempt  had  been  made  to  sell.  The  estate  remained 
as  it  was  before  that  term.  If  the  law  had  remained  unchanged,  an  order  of 
sale,  to  take  effect  from  August,  would  be  equally  available  and  equally  advan- 
tageous to  all  concerned,  as  one  to  take  effect  from  May.  Had  there  been  a 
sale  in  virtue  of  the  parol  or  pretended  order  of  May,  had  an  innocent  purcha- 
ser  acquired  rights,  this  would  have  been  a  plausible  and  perhaps  sufficient 
reason  why  the  entry  of  August,  should  be  directed  to  be  considered  as  of  the 
May  term  previous.  This  is  said  upon  the  supposition  that  the  jurisdiction  had 
continued  the  same.  But  no  single  step  had  been  taken  to  carry  that  order 
into  execution.  Under  these  circumstances,  I  can  arrive  at  no  other  conclusion, 
than  that  the  Court  acted  under  the  impression,  that  the  law  in  question,  was 
repealed,  and  that  they  possessed  no  further  power  over  the  real  estate  of  a 
deceased  person.  Entertaining  this  opinion,  but  believing  that  justice  required 
the  appropriation  of  real  estate  for  the  payment  of  debts,  and  perhaps,  feeling 
that  there  had  been,  on  their  part,  some  little  neglect  of  duty,  the  direction  was 
given,  to  have  the  "entry  considered  as  of  May  term,"  no  doubt  at  the  time, 
being  entertained  of  the  pTopriety  of  the  proceeding. 

Let  it  not  be  supposed  that  any  corrupt  or  improper  motives  are  imputed  to 
the  members  of  that  Court.  Nothing  could  be  further  from  my  intention.— 
The  testimony  of  one  of  them,  shows  what  had  been  done  at  the.  previous 
term,  and  the  motives  by  which  they  were  actuated,  in  this  proceeding.  This 
testimony,  althougii  it  is  conclusive  to  remove  any  unfavorable  impression, 
which  might  by  possibility  have  been  entertained,  with  respect  to  the  integrity 
of  that  Court,  in  this  proceeding,  was  not  competent  for  the  purposes  for  which 
it  was  introduced  and  was  properly  overruled.  That  Court  is  a  Court  of  re- 
cord, and  its  orders,  judgments,  and  decrees,  must  be  proved  by  the  record 
itself. 

"An  act  for  the  distribution  of  insolvent  estates,'*  passed  February  1st,  ISO* 
is  cited,  to  show  that  it  was  not  the  intcntion^f  the  legislature,  by  their  general 
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rapdaling  law,  to  repeal  the  law  in  question.  This,  like  the  repealing  act,  took 
effect  on  the  first  day  of  June  next  after  its  passage.  Upon  an  examination  of 
its  contents,  it  must  appear  somewhat  doubtful,  whether  its  provisions  extend 
merely  to  personal  estate,  or  both  real  and  personal.  The  legislature  seem 
to  have  contemplated  the  distribution  of  the  whole  estate  among  creditors  in 
proportion  to  their  several  demands. 

The  widow's  right  of  dower  is  secured  and  in  strict  legal  parlance  tliis  inter* 
est  grows  out  of,  or  is  attached  to  real  estate.  This  circumstance  strengthens 
the  opinion,  that  real  property  is  to  be  distributed.  Still  the  law  does  not  ex* 
pressly  mention  real  estate.  It  contains  no  provision  describing  the  manner  in 
which  it  should  be  disposed  of.  Whether  it  shall  be  done  by  the  'trustees,"  or 
the  "administrators,"  whether  by'order  of  court  or  otherwise.  Nor  is  reference 
made  to  any  other  law  as  a  guide  in  this  respect.  When  we  examine  the  law 
of  January  31st,  1802,  for  the  distribution  of  insolvent  estates,  which  is  repealed 
by  the  act  now  under  consideration,  and  compare  that  law  with  this,  it  must  be 
manifest  that  there  is  great  uncertainty  with  respect  to  the  intention  of  the 
legislature.  The  act  of  1802,  authorizes  and  directs  that  the  judges  of  pro- 
bate whenever  the  estate  of  any  deceased  person  shall  be  insolvent,  and  afler 
certain  enumerated  claims  are  satisfied,  "shall  order  the  residue  of  the  estate, 
both  real  and  personal,  the  real  being  sold  according  to  law,  to  be  paid  and  dis* 
tributed  to  and  among  the  creditors"  according  to  the  terms  of,  and  under  the 
directions  contained  in  this  law,  "in  proportion  to  the  sums  unto  them  respec. 
tively  due  and  owing,  saving  unto  the  widow,  if  any  there  be,  her  right  of 
dower  in  the  lands  and  tenements."  The  same  law  provides  that  the  orphans's 
court,  may,  upon  the  prayer  of  a  majority  of  the  creditors,  order  the  sale  of 
such  lands  and  real  estate  as  may  be  set  apart  to  the  widow  for  her  dower,  sub* 
ject  to  her  interest  therein;  and  if  such  lands  should  not  be  disposed  of  in  this 
manner,  then  after  the  death  of  the  widow  they  are  to  be  sold,  and  the  avails 
distributed  among  the  creditors,  "in  proportion  to  their  several  demands,  which 
shall  have  been  proved  and  allowed,"  according  to  the  provisions  of  the  act. 

If  it  was  the  intention  of  the  legislature,  by  the  law  of  1805,  now  under  con* 
aideration,  to  subject  the  real,  as  well  as  personal  estate  of  the  insolvent  to  sale, 
by  the  administrator  or  by  the  "trustees"  for  the  payment  of  his  debts,  it  is 
strange  they  should  not  have  made  an  express  provision  for  it.  The  law  which 
was  then  before  them,  and  which  they  were  about  to  repeal,  was,  as  we  have 
just  seen,  full  and  explicit. 

Still  in  this  act  they  are  cautious  about  saying  any  thing  in  direct  terms  with 
respect  to  the  real  estate,  and  it  is  only  by  implication  that  we  can  be  induced 
to  suppose  they  had  it  in  contemplation.  Afler  mature  deliberation,  it  would 
seem  to  me,  that  a  careful  comparison  of  the  statute  now  under  consideration, 
with  the  one  which  it  repeals,  instead  of  having  the  effect  which  is  contended 
for  by  the  defendants,  would  have  a  tendency  to  lead  the  mind  to  a  contrary 
conclusion.  It  would  rather  furnish  additional  evidence  of  an  intention,  on  the 
part  of  the  legislature,  in  the  session  ofl804-5,  to  withdraw  from  executors,  or 
administrators,  the  power  of  interfering  with  real  estate,  and  to  leave  the  law, 
in  this  respect,  as  it  was  previous  to  the  adoption  of  the  statute  of  1795. 

The  Court  do  not  authorize  me,  hpwever,  to  say,  that  by  the  law  now  under 
consideration,  it  was  not  the  intention  to  subject  the  real  estate  of  a  deceased 


692         THE  HEIRS  OF  LUDLOW  p.  JOHNSTON,  ET  AL- 

insolvent  to  tho  payment  of  his  debts,  through  the  instrumentality  of  his  ad« 
ministrators.  But  if  such  was  the  intention,  the  act  was  very  imperfect  and 
defective.  These  imperfections  and  defects  could  not  be  supplied  by  the  Court 
of  Common  Pleas  acting  as  a  Court  of  Probate,  nor  will  they  justify  this  Court 
in  refusing  to  give  eflect  to  another  statute  with  respect  to  the  meaning  of 
which  thcrcj  does  not  appear  to  be  any  doubt. 

The  counsel  for  the  defendants  further  contend,  that  it  is  manifest  from  the 
act  of  1805,  entitled  '^an  act  for  the  appointment  of  guardians,  to  lunatics  and 
others,"  that  it  could  not  have  been  intended  to  repeal  the  law  in  questicm.  The 
second  section  of  this  statute  contains  a  provision  that  in  failure  of  personal 
estate,  the  guardian  of  an  "idiot,  non  compos,  lunatic,  or  insane  person,'*  shall 
be  authorized  to  discharge  the  debts  of  such  person,  "out  of  the  real  estate^  in 
such  manner  as  executors  or  administrators,  are  by  law  enabled  to  discbarge 
the  debts  of  deceased  persons,  when  the  personal  property  is  found  insufBcieDt.** 
Here,  the  principle  seems  to  be  recognized  that,  at  the  time  of  the  passage  of 
thiis  act,  there  was  a  law  in  force,  authorizing  administrators  to  dispose  of  real 
estate,  and  such  appears  to  have  been  the  fact.  The  law  defining  the  du!/es  of 
administrators,  &c.  already  considered,  was  passed  on  the  first,  and  the  general 
repealing  law  on  the  second  day  of  February,  subsequent  to  the  date  of  the 
statute  now  under  consideration.  The  inferences,  however,  which  are  drawn 
from  the  above  cited  expressions,  used  in  this  act,  cannot  be  acquiesced  in  by 
the  Court. 

When  in  one  statute  a  reference  is  made  to  an  existing  law,  in  prescribing'  the 
rule  or  manner  in  which  a  particular  thing  shall  be  done,  or  for  the  purpose  of 
ascertaining  powers  with  which  persons  named  in  the  referring  statute  shall  be 
clothed,  the  effect,  generally,  is  not  to  revive  or  continue  in  force  the  statute 
referred  to,  for  the  purposes  for  which  it  was  originally  enacted,  but  merely  for 
the  purpose  of  carrying  into  execution  the  statute  in  which  the  reference  is 
made.  For  this  purpose,  the  law  referred  to,  is,  in  cfiect,  incorporated  with, 
and  becomes  a  part  of  the  one  in  which  the  reference  is  made,  and,  so  long  aa 
thai  statute  continues,  will  remain  a  part  of  it,  although  the  one  re/erred  to» 
should  be  repealed,  such  repeal  would  no  more  affect  the  referring  statute,  than 
a  repeal  of  this  latter,  would  the  one  to  which  reference  is  made.  Such  refer, 
ences  are  common  in  our  legislation,  and  a  slight  examination  will  shew,  that 
this  is  the  effect  intended  to  be  produced.  We  will  take,  for  instance,  the  sev. 
eral  laws  for  the  recovery  of  mor^ey  secured  by  mortgage. 

In  the  6th  section  of  "a  law  subjecting  real  estate  to  execution  fbr  debt,** 
adopted  from  the  Pennsylvania  code,  on  the  15th  of  August,  1795,  provision  i« 
made  for  the  recovery  of  a  debt  thus  secured.  After  judgment  a  levari  fadoM 
is  to  issue,  upon  which  the  mortgaged  premises  ar«  to  be  seized  and  sold.  In 
executing  the  writ  the  officer  is  to  be  governed  by  the  same  rules  as  in  execu. 
ting  similar  writs  in  other  cases. 

On  the  2<ith  of  January,  1802,  the  subject  was  before  the  territorial  legisla- 
ture,  and  an  act  passed,  "providing  for  the  recovery  of  money  secured  by  mort. 
gage."  This  act,  like  the  Oih  section  of  the  law  "subjecting  real  estate  to  ex- 
ecution for  debt,"  directs  that  commencement  of  proceedings  on  a  mortgage, 
may  be  by  scire  facias;  and,  after  judgment  is  recovered,  execution  is  to  be  is. 
sued  and  levied  on  the  mortgaged  premise*    In  the  sale  of  these  Iaadi|  tl^  oCi 
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lleer  is  to  be  gorerned  by  the  same  rules  in  giving  notice,  as  '*is  or  may  be 
required  by  law,  for  the  sale  of  other  real  estate  taken  in  execution." 

Here  let  it  be  remembered,  that  although  the  same  legislature  on  the  19th  of 
January,  the  day  before  this  mortgage  law  was  passed,  passed  "an  act  regula- 
ting executions,"  by  which  the  before  cited  law,  "subjecting  real  estate  to  exe- 
cution" was  repealed,  in  neither  of  these  laws  was  there  any  provision  for  the 
appraisement  of  lands.  They  were  to  be  sold  for  what  they  would  bring. — 
But  the  act  of  February  Idlh,  1805,  "regulating  judgments  xind  executions," 
makes  an  entire  and  important  change  in  this  respect.  Under  this  law,  lands, 
although  subject  to  execution,  must  be  appraised,  and  cannot  be  sold  for  less 
than  two  thirds  their  appraised  value.  Thus,  the  first  law  oa  the  subject,  passed 
by  the  state  authority,  contains  this  new  principle,  a  principle  which  has  been 
found  by  experience,  from  that  day  to  this,  tu  be  highly  beneficial,  and  which 
I  trust  will  not  now  be  expunged  from  our  statute  book,  whatever  other  changes 
may  take  place.     But  to  return  to  the  mortgage  laws. 

On  the  12th  of  February,  1805,  the  state  legislature  passed  an  act  bearing  a 
similar  title  with  the  one  last  referred  to,  on  this  subject,  repeoling  that  statqte  as 
this  was  itself  repealed  by  another  act  on  the  same  subject,  on  the  2d  of  Janu- 
ary, 1810,  which  act  still  continues  in  force.  Both  these  last  acts,  in  directing 
the  mode  of  proceeding  af\er  the  recovery  of  judgment,  have  this  provision,  "on 
which  a  writ  of  levari  facias  may  issue,  by  virtue  whereof  the  mortgaged  pre- 
mises shall  be  taken  in  execution,  and  disposed  of  in  the  same  manner,  and  un- 
der the  same  regulations,  that  lands  and  tenements  are,  or  may  be  by  law  dis- 
posed of  for  the  satisfaction  of  judgments."  The  repealing  part  of  the  law  of 
1805,  has  no  saving  clause  as  to  mortgages  executed  prior  to  the  time  of  its 
taking  effect,  but  the  money  secured  by  them,  is  to  be  recovered  in  the  same 
manner  with  that  secured  by  mortgages  executed  subsequent  to  that  time. ,  To 
remedy  this  defect,  the  higislnture  on  the  20th  of  January,  1807,  passed  a  sup. 
plemental  act,  providing  "that  all  money  secured  by  mortgage  prior  to  the 
taking  effect  of  the  law  now  in  force,  entitled  an  act  for  the  recovery  of  money 
secured  by  mortgage,"  be,  and  the  same  is  hereby  made  recoverable,  in  the 
same  manner  that  money  secured  by  mortgages  was  made  recoverable,  by  the 
laws  in  force,  at  the  time  such  mortgage  was  executed,  any  law,  usage,  or  cus^ 
torn  to  the  contrary  notwithstanding."  A  similar  provision  is  contained  in  the 
general  mortgage  law  of  1810. 

It  has  been  already  shown  that  money  thus  secured,  previous  to  1805,  was 
to  be  recovered,  partially  at  least,  according  to  the  execution  laws  of  1795,  and 
1802,  having  rsfcrence  to  the  time  when  the  mortgage  was  executed.  Those 
execution  laws  were  repealed  in  1805,  by  the  judgment  and  execution  law  ot 
that  year.  Now  by  the  passage  of  this  supplemental  act,  those  laws  are  re« 
vived;  but  to  a  short  extent.  Not  as  a  law  of  the  land.  Not  as  a  rule  to  gov- 
ern in  all  cases,  where  money  shall  be  made  upon  execution.  But  for  the  pur- 
pose merely,  of  enabling  the  mortgager  to  recover  his  money,  according  to  the 
law  in  force  at  the  time  he  took  his  security.  Adopt  the  principle  contended  for 
by  the  defendants  and  it  would  follow,  that  those  laws  are  still  in  force,  and  that 
lands  may  still  be  sold  on  execution,  without  appraisement,  contrary  to  the  set- 
tied  policy  of  the  state  for  more  than  twenty-five  years.  In  like  manner,  the 
law  in  <}uestion  may  have  been  continued  in  force  by  the  act  of  the  15th  of  Jan* 
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uary,  1805,  so  far  as  to  enable  tlie  guardian  of  as  '4diot,  non  compos^  lunatic, 
or  insane  person,"  to  sell  real  estate  for  the  payment  of  debts  of  such  peT80ii% 
but  not  a  law  for  the  '^settlement  of  intestate  estates,. or  in  other  words,  thelaw^ 
in  question,  was  incorporated  witli,  and  became  a  part  of  this  latter  act. 

It  is  not  denied  that  a  law  may  be  revived  or  continued  in  force,  nierely  by 
being  referred  to,  in  another  statute,  so  as  to  require  that  the  same  effect  shouki 
be  given  to  it  as  was  intended  by  its.  original  enactment.  But  this,  indirect 
mode  of  legislation,  is  not  oden  resorted  to,  nor  ought  legislative  acts  to  receive 
such  a  construction,  as  will  give  them  this  effect,  unless  such  appears  clearly  to 
have  been  the  intention  of  the  legislature.  In  the  present  case,  a  contrary  in- 
tention seems  to  have  governed  that  body;  and  it  is  impossible  for  the  Court  to 
come  to  any  other  conclusion,  than  that  the  law  in  question  was  repealed,  from 
and  af\er  the  first  day  of  June,  180t>. 

Another  point  made  by  the  counsel  for  the  defendants  is,  that  admitting  the 
law  in  question  to  have  been  repealed,  the  order  of  August  term,  must  be  effect- 
ual inasmuch  as  the  entry  is  directed  to  be  ^'considered  as  of  May  term,  1805." 

The  power  of  Courts  to  adopt  the  practice  of  entering  orders,  judgments, 
and  decrees,  nunc  pro  iunc^  is  recognized.  But  had  their  been  any,  the  least 
doubt  on  the  subject,  the  numerous  authorities  cited  by  counsel  would  have  re- 
moved it.  It  is  many  times  necessary  for  the  attainment  of  justice,  and,  when 
properly  exercised,  should  be  favored.  Although  the  power  of  a  Court  to 
adopt  this  practice,  is  admitted,  there  is  more  difficulty  in  determining  the  ef- 
fect which  shall  be  given  to  such  order,  judgment  or  decree.  There  caa  be 
DO  doubt,  than  such  an  entry  may  operate  so  as  to  save  proceedings  which  have 
been  had  before  it  is  made.  For  instance,  a  judgment  is  actually  made  atone 
term,  but  through  mistake  or  negligence  is  not  entered  of  record.  Subsequent 
to  the  term,  the  plaintiff,  under  the  impression  that  the  business  bad  all  been 
correctly  transacted,  prays  out  execution.  The  property  of  the  judgment 
debtor  is  levied  upon  and  sold  to  a  bona  fide  purchaser,  who  parts  with  his 
money  in  good  faith.  In  such  case,  the  Court  may  with  propriety,  enter  a 
judgment  to  be  considered  of  the  term,  in  which  it  was  actually  rendered,  and 
should  have  been  entered.  Such  proceeding  should  be  for  the  furtherance  of 
justice.  It  would  do  no  injury  to  the  parties  concerned,  and  would  secure  the 
rights  of  an  innocent  purchaser.  So  in  the  present  case,  had  there  been  a  sale 
in  pursuance  of  the  pretended  order  of  May  term,  and  had  the  jurisdiction  re- 
mained the  same,the  Court  might,  with  propriety,  have  made  the  nunc  pro  tune 
order  of  August.  But  there  had  been  no  sale  nor  attempt  to  sell.  Under  such 
circumstances,  how  is  such  an  order  or  judgment  to  be  considered  with  respect 
to  subsequent  proceedings?  Shall  it  operate  as  an  order  or  judgment  of  the 
term  when  actually  entered,  or  of  a  preceding  term?  Take  the  case  of  the 
term  before  supposed.  It  is  actually  entered  at  the  August  term,  although  to 
be  considered,  as  of  May,  and  no  execution  issues  until  af\er  August*  Is  this 
to  have  the  same  effect,  to  all  intents,  as  a  judgment  of  May  term?  If  so,  it 
operates  as  a  lien  upon  the  lands  of  the  debtor  from  the  first  day  of  that  term, 
and  an  innocent  purchaser  who  had  bought  between  May  and  August,  after  hav. 
ing  made  an  examination  to  ascertain  whether  their  was  or  was  not  any  Yiea, 
upon  the  lands,  would  be  defeated  of  his  purchase.  Will  it  be  said,  that  such 
purchase  would  to  all  intents  operate  as  a  judgment  of  May.  Judgments  opemte 
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as  liens  upon  the  lands  of  the  debtor,  irom  the  first  day  of  the  term  in  Which 
entered,  and  no  person  buying  subsequent  to  that  period  would  be  protected  un- 
der the  plea  that  he  was  an  innocent  purchaser  without  notice. 

Again:  If  such  a  judgmeut  was  to  have  the  same  effect  to  all  intents,  as  if 
actually  entered  in  May,  the  "party  against  whori\  it  was  rendered  would  bede"* 
prived  of  his  right  of  appeal.  This  right  is  secured  by  statute,  the  party  ap- 
pellant giving  bonds,  within  thirty  days  after  the  term,  in  double  ihe  amount  of 
the  judgment.  The  bond  could  not  be  given  before  August,  for  there  would  be 
no  judgment  of  record,  no  means  of  ascertaining  the  amount.  And  if  given 
after  August  it  would  be  too  late,  more  than  thirty  days  after  the  May  term,  of 
which  the  judgment  is  to  be  considered,  having  expired.  This  consideration 
induced  the  court  in  the  case  of  Goforths*  administrators  v,  Hezekiah  FHnt,  to 
decide  that  so  far  as  respects  the  right  of  appeal,  at  least,  a  nunc  pro  tunc  judg. 
ment  must  be  considered  as  a  judgment  of  the  term  when  actually  entered. 

But  aside  from  all  these  considerations  there  is  to  my  mind,  an  insuperable 
objection  to  giving  this  order  the  effect  wished  for  by  the  defendants.  This  is 
strictly  a  question  of  power.  Had  the  court  of  Common  Pleas  power,  had 
they  jurisdiction  to  make  the  order  in  question?  Could  they  in  any  shape  act 
upon  the  subject  matter?  It  is  not  sufficient  that  they  might  once  have  had  ju- 
risdiction, that  they  might  have  had  it  in  May  for  instance,  but  the  jurisdiction 
must  still  remain  when  the  act  is  done.  Turn  whatever  way  we  can,  view. the 
question  in  whatever  position  it  has  been,  or  can  be  presented,  still  the  fact  re- 
mains, and  is  proved  by  the  record  itself,  that  the  order  was  actually  made  in 
August.  The  Court,  it  is  true,  attempt  to  give  it  effect  by  directing  that  it 
shall  "be  considered  as  of  May."  But  this  adds  nothing  to  its  validity,  unless 
when  the  direction  is  given,  the  jurisdiction  remains  as  it  was,  at  the  time,  from 
which  the  order  is  directed  to  be  considered.  When  jurisdiction  over  any  par- 
ticular subject  is  withdrawn  from  a  Court,  the  effect  is  the  same  as  to  that  sub- 
ject, as  if  the  Court  itself  was  abolished.  It  will  hardly  be  contended,  that  a 
nunc  pro  tunc  entry  could  have  been  made  by  the  direction  of  those,  who 
once  constituted  the  Court  of  Probate,  or  Orphans*  court,  subsequent  to  the  judi- 
ciary act  of  1803,  which  "abolished"  those  courts,  which  would  be  of  any  val- 
idity. Neither  can  a  court,  after  any  particular  jurisdiction  has  been  with* 
drawn  from  them,  by  a  similar  entry  correct  any  mistake  or  error  which  may 
have  been  committed,  while  they  possess  the  jurisdiction,  although  the  same 
court  continues  in  existence,  and  possesses  jurisdiction  over  other  subjects.  To 
decide  differently,  would  be  to  adopt  a  principle,  by  which  a  court  would  be  en- 
abled to  retain  a  jurisdiction  once  possessed,  and  exercise  that  jurisdiction  con- 
trary  to  the  will  of  the  legislature,  merely  by  making  nunc  pro  tunc  entries. 
Such  a  principle  must  be  fraught  with  infinite  mischief. 

This  court  have  now  original  and  exclusive  jurisdiction  in  cases  of  divorce 
and  alimony.  But  should  the  law  conferring  this  jurisdiction  be  repealed,  it 
cannot  be  admitted  that  we  could  continue  to  exercise  this  jurisdiction  by  de- 
creeing divorces  nunc  pro  tunc.  If  it  could  be  done  for  one  year  or  term,  it 
might  for  an  indefinite  length  of  time.  There  can  be  no  doubt  such  de* 
creea  would  be  coram  mmjudice  and  void.  Equally  void  must  be  the  order  of 
the  court  of  common  Pleas,  in  the  present  case,  its  jurisdiction  haying  ceased 
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when  the  order  was  made.     Whatever  might  have  been  the  effect  had  the  ju* 
risdtction  remained,  under  existing  circumstances  it  can  be  of  no  avail. 

It  is  said,  however,  that  the  order  in  question  was  actually  an  order  of  May 
term;  and  had  the  court  been  abolished  upon  the  close  of  that  term,  it  would 
have  remained  obligatory,  and  miglil  have  been  proven  by  parol.  The  Court  of 
Common  Pleas,  whether  acting  us  a  Court  possessing  common  law  jurisdiction,  or 
as  a  Court  of  Probate  is  a  Court  of  Record.  The  proceedings,  orders,  judg- 
ments, decrees ofsuch  Courts,  do  not  rest  in  parol.  It  is  by  their  records  they 
speak — and  there  is  but  one  mode,  as  a  general  rule,  known  to  the  law,  by 
which  their  acts  can  be  proved,  and  this  is  by  the  record  itself.  True,  there 
are  cases  where  a(\er  the  loss  or  destruction  of  a  record,  you  may  prove  its 
contents.  In  such  case  all  has  been  done  by  the  Court  which  could  be  done — 
a  record,  which  is  the  le^al  evidence  to  prove  its  acts,  has  been  made.  The 
rights  of  all  parties  concerned  are  fixed,  and  those  rights  ought  not  to  be  effected 
by  time  or  accident.  But  before  the  contents  of  a  record  can  be  proved,  it 
must  be  shewn  that  it  once  existed  and  has  been  lost  by  time  or  accident.  This 
shews  that  the  evidence  is  not  introduced  to  prove  the  proceedings  of  a  Court 
as  resting  in  parol,  but  as  they  once  existed  of  record.  But  to  introduce  parol 
testimony  to  prove  the  proceedings  of  a  Court  of  Record,  and  then  subslUute 
this  testimony  for  the  record  itself,  would  be  a  novel  proceeding.  It  would  be 
equally  absurd  to  susttu'n  an  action  of  debt  u|>on  bond,  upon  proof  that  the  defen- 
dant promised  to  make  such  an  instrument  as  is  set  forth  in  the  declaration,  aU 
though  the  fact  should  be  admitted,  that  the  instrument  was  never  executed. 

The  difficulty  in  the  present  cases  arises  from  the  circumstances  that  there 
is  no  evidence  to  shew  that  an  order  was  made  in  May.  The  parol  testimony 
is  incompetent  for  the  reason  just  stated,  and  the  order  of  August  is  incompe- 
tent  because  made  by  a  court  having  no  jurisdiction  over  the  subject  matter, 
upon  whiish  it  was  acting. 

Another  point  made,  is,  that  the  order  in  ()uestion  is  but  an  extension  of  the 
one  of  May,  1804,  and  must  be  considered  as  a  part  of  the  same,  'i  his  sugges- 
tion leads  to  the  necessity  of  un  examination  of  the  order  last  named.  It  is  in 
these  words :  "The  administrators  of  the  estate  of  Israel  Ludlow,  deceased, 
exhibit  an  account  current,  and  pray  the  court  to  issue  an  order  for  the  sale  of 
real  property  to  defray  the  debts  due  from  the  estate,  &c.  John  Ludlow  and 
James  Findlay,  sworn  in  court,  the  court  order  so  much  of  the  real  property 
sold,  as  will  meet  the  said  demands,  except  the  farm  and  improved  lands  near 
Cincinnati,  together  with  the  house  and  lots  in  Cincinnati."  In  virtue  of  this 
order)  what  real  estate  could  be  sbld  ?  Let  us  assimilate  it  to  a  grant,  and  cer- 
tainly it  cannot  be  construed  to  embrace  any  other  property  than  would  be 
embraced  in  a  grant  containing  similar  or  equivalent  words.  A  grants  to  > 
all  his  real  estate  except  a  farm  and  improved  lands  near  a  certain  place,  to- 
gether with  the  house  and  lots  in  that  place.  Circumstances  might  be  such  as 
to  raise  a  doubt  with  respect  to  the  farm  and  improved  lend  near  the  place 
named,  but  there  would  be  none  as  to  the  lots  in  the  place.  These  are  expressly 
excepted  from  the  operation  of  the  grant,  and  whether  improved  or  otherwise, 
can  make  no  difference.  It  is  equally  clear  that  the  lots  in  Cincinnati  were  ex- 
cepted from  sale  by  the  order  now  under  consideration.     And  so  it  was  cooaid- 
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ered  by  the  administrators,  and  the  court;  otherwise  the  order  of  August  would 
neither  have  been  applied  for,  nor  made. 

This  appears  to  have  been  a  separate  and  distinct  proceeding,  carried  on  for 
the  express  purpose  of  subjecting  the  town  lots  and  some  other  property,  not 
embraced  in  the  former  order,  of  sale.  It  has  no  further  connection  with  that 
order  than  as  relates  to  the  description  of  the  property.  If  this  proceeding  can 
be  assimulated  to  a  "suit  or  prosecution,"  it  is  a  new  suit  or  a  new  prosecution* 

Another  point  made  is,  that  if  the  law  in  question  was  repealed  by  the  gen- 
eral repealing  law  of  1805,  still  it  could  have  no  effect  upon  the  administration 
of  Ludlow's  estate,  inasmuch,  as  letters  of  administration  were  granted  thereon, 
before  the  latter  law  took  eJQfect,  If  this  position  be  tenable,  it  must  be,  either 
because,  by  the  grant  of  letters  of  administration,  administrators  acquire  rights 
which  can  neither  be  taken  away  nor  varied  by  legislative  enactment;  or  be- 
cause creditors,  by  the  death  of  their  debtor,  acquire  an  interest  in  bis  estate, 
which  must  be  satisfied  according  to  the  laws  in  force  at  the  time  of  his  death. 
It  is  not  believed  that  either  such  rights  or  interests  have  been  acquired. 

Whether  it  be  good  policy  to  change  an  administration  law  so  as  to  affect  an 
estate  already  in  the  course  of  settlement,  may  be  questionable,  but  it  is  not  a 
question  for  the  court  now  to  determine.  We  are  not,  however,  prepared  to  say, 
the  legislature  have  not  the  power  to  do.it. 

It  has  been  done  not  un frequently,  and  the  propriety  of  the  course  never 
questioned  to  my  knowledge,  in  any  of  the  courts  of  the  state.  The  adminis- 
trator  acts  in  virtue  of  powers  conferred  on  him  by  the  statute  law,  and  those 
powers  may  be  varied  as  the  exigencies  of  the  country  require.  So  long  as  he 
governs  himself  by  the  laws  in  foice,  he  can  sustain  no  injury.  At  no  time  has 
he  any  interest  in  the  property  of  tlic  intestate,  except  as  trustee  for  those  who 
have  claims  upon  the  estate  as  creditors  or  distributees.  This  trust  is  not  con- 
ferred upon  or  reposed  in  him  by  the  creditors  or  distributees,  but  by  the  law 
itself. 

Creditors  do  not  by  the  death  of  the  debtor,  acquire  any  rights  to  his  property, 
which  must  necessarily  be  satisfied  in  any  specific  manner.  It  is  proper  that 
their  claims  should  be  paid,  and  with  our  present  ideas  of  right  and  justice,  we 
should  say,  that  the  real  as  well  as  personal  estate  of  the  deceased,  ought  to  be 
applied  for  that  purpose.  In  some  other  countries,  however,  different  opinions 
prevail,  and  in  our  own  state,  it  is  manifest,  there  was  a  time,  when  this  descrip- 
tion of  property  could  not  be  appropriated  for  this  purpose  through  the  agency 
of  administrators.  Whether  there  was  any  other  mode  by  which  it  could  be 
reached,  it  is  not  necessary  now  to  enquire. 

The  doctrine  is  sometimes  advanced,  that  the  creditor  by  the  death  of  his 
debtor  acquires  a  species  of  lien  upon  his  property.  The  nature  of  this  pretended 
lien  I  could  never  fully  comprehend.  It  scenes  to  be  something  thct  is  indescri- 
bable. He  undoubtedly  has  a  right  to  the  satisfaction  of  I  is  debt  so  far  as  theie 
is  property,  which  gives  a  claim  that  ought  to  be  prefeiicd  to  that  of  heirs  or 
distributees.  But  the  manner,  in  wiiich  the  property  shall  he  disposed  of  to 
give  him  this  satisfaction,  must  depend  upon  the  law  in  force  lI  iVe  time  he  at- 
tempts to  obtain  it.  It  has  long  been  the  policy  of  this  state  liiat  judgments 
should  operate  as  liens  upon  the  lands  of  the  debtor.  This  lien  does  not  attach 
in  consequence  of  any  natural  or  conventional  right,  or  in  coasoquence  of  any 
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influence  of  the  judgment  in  itself  considered,  but  in  consequence  of  pcnitiYe 
legislative  enactment.  Upon  this  principle  it  has  been  decided,  that  the  law 
giving  the  lien  might  bo  variedor  repealed  subsequently,  so  as  to  effect  subsist- 
ing judgments.  With  equal  propriety  might  alterations  be  made  in  the  law 
relative  to  the  settlement  of  intestates'  estates,  even  where  the  estate  is  already 
in  a  course  of  settlement. 

The  view  which  has  been  taken  of  the  case  renders  it  unnecessary  to  deter- 
mine what  is  to  be  understood  by  the  words  ''suits  and  prosecutions,"' as  used 
in  the  proviso  of  the  repealing  law,  or  what  effect  the  repeal  shall  have  upon 
sales  made  by  the  administrator  in  pursuance  of  the  order  of  May  term,  1804. 
There  can  be  no  doubt  but  that  many  difiicultied  must  be  overcome  in  order  to 
arrive  at  a  correct  conclusion  upon  either  of  those  points,  but  it.  willA)e  soon 
enough  to  solve  those  dilSiculties  when  a  case  is  presented  rendering  it  necessary. 

Upon  the  whole,  the  court  are  of  opinion  that,  previous  to  the  year  1795, 
there  was  no  law  in  the  territory  authorizing  administrator^  to  sell  the  lands* 
and  tenements  of  an  intestate. 

That  the  law  of  1705,  "for  the  settlement  of  intestate  estates,''  wi|s  the  £r8i 
law  giving  this  authority,  and  the  only  one  previous  to  June,  1808. 

That  this  law  was  repealed  and  ceased  to  have  effect  from  and  after  the  first* 
day  of  June,  1805. 

That  the  order  of  the  Court  of  Common  Pleas  of  May  tenn,  1$04,  directing 
the  administrators  of  Israel  Ludlow  to  sell  a  part  of-  the  real  estate  of  said 
Ludlow,  for  the  parent  of  debts,  did  not  embrace  the  premises  in  controversy. 

That  the  parol  testimony  offered  to  ptQve  an  order  of  sale  at  the  May  temiy 
1805,  \a  incompetent. 

That  the  order  of  said  Court  of  Common  Pleas,  at  the  May  term,  1805,  was 
ecram  non  judice  Bnd  void.    And 

That  the  lessors  of  the  plaintifis  could  not  be  divested  of  their  Utie  in  conse- 
quence of  any  act  done  in  pursuance  of  that  order. 

Of  course  the  testimony  offered  by  the  defendants  was  properly  over-ruled, 
and  judgment  must  be  entered  for  the  plaintiff. 
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Wh6irtr  case  is' referred  on  the  circuit,  the  facts  material  to  it9  decision,  must  be  drawn  np  in 
writing,  approved  by  the  court,  filed  with  the  papers  and  transmitted  to  the  court  in  banlt. 

An  order  of  court  authorceing  an  administrator  to  sell  real  estate,  made  after  the  sale,  cannot  be 
Civen  in  evidence  to  sustain  such  sale. 

A  new  trial  will  not  be  granted  because  the  court  gave  a  wrong  reason  for  rightly  rejecting  testi- 
mony.    - 

Aq  order  of  court  authorizing  administrators  to  sell  real  estate,  with  certain  exceptions,  cannot  be 
given  in  evidence  to  sustam  a  sale  of  part  of  the  excepted  lands. 

Upon  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  testimony,  such  testimony  must 
be  disclosed  thi^t  the  court  may  exercise  a  sound  discretion  in  granting  or  refuring  the  motion. 

This  waa  an  ejectment  tried  before  the  Supreme  Court,  in  Hamilton  county^ 
in  which  h  verdict  was  found  for  the  plaintiff,  and  a  motion  was  made  by  the  de- 
fendant  for  a  new  trial,  which  motion  was  adjourned  here  for  decision.  The 
ctise  upon  the  trial  appeared  as  follows: 

The  plaintiff  proved  that  the  lessors  were  the  heirs  at  law  of  Israel  Ludlow, 
who  died  in  Jan.  1804,  intestate.  A  deed  from  J.  Cleves  Symmes  to  Israel  Lud- 
low, for  the  premises  in  dispute,  was  adduced  in  evidence,  with  proof  of  the 
possession  and  occupancy  of  Ludlow  until  the  time  of  his  death.  The  premie 
lues  were  a  twenty-seven  acre  out  lot  claimed  to  be  within  the  plat  of  the  city 
of  Cincinnati.  An  official  copy  of  the  town  plat  was  given  in  evidence,  on 
which  the  premises  were  designated.  It  was  also  proven  that  the  premises  had 
been  improved,  by  clearing,  enclosing  and  cultivation,  in  the  life  time  of  Lud- 
low.    Upon  these  proofs  the  cause  was  rested  by  the  plaiptiffs. 

The  defendant  then  offered  in  evidence  a  deed,  from  the  administrators  of  Is. 
rael  Ludlow,  to  himself,  for  the  same  premises.  This  deed  bore  date  on  the 
21st  day  of  December,  1810,  and  recited  that  the  administrators  had,  on  the 
thirteenth  of  that  same  month,  sold  the  premises  conveyed,  under  an  order  of 
the  Court  of  Common  Pleas  of  Hamilton  county  of  December  Term,  1810. 
It  was  conceded  that  the  sale  was  in  fact  made,  on  the  day  recited  in  the  deed. 
A  certified  copy  of  the  order  of  sale  was  produced,  in  the  following  words:— 
'U7th  December,  1810.  Petition  of  the  administrators  of  Israel  Ludlow,  dec. 
&c.  for  to  sell  real  estate  te  satisfy  the  demands,  &c.  which  this  Court  grant." 
The  plaintiff's  counsel  objected  to  the  admission  of  this  deed  and  order  in  evi- 
dence, on  the  ground  that,  the  order,  authorizing  the  sale,  being  made  subse* 
quent  to  the  sale  itself,  and  that  fact  appearing  upon  the  face  of  the  deed,  the 
sale  and  conveyance  were  inoperative  for  defect  of  authority  in  the  administra* 
tors  to  make  a  sale.  The  Court  sustained  the  objection,  and  rejected  the  deed 
and  order. 

The  defendant's  counsel  then  offered  in  evidence  an  order  of  the  Court  of 
Common  Pleas  of  Hamilton  county,  of  M^y  Term,  1804,  in  the  following 
words: — "The  administrators  of  the  estate  of  Israel  Ludlow,  dec«  exhibit  an 
account  current,  and  pray  the  Court  to  issue  an  order  for  the  sale  of  the  real 
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property,  to  defray  the  debte  due  from  the  estate,  &c.  John  Ludlow  and  James 
Findlay  sworn  in  court.  The  court  order  so  much  of  the  real  property  3^>ld, 
as  will  meet  the  said  demands,  except  the  farm  and  improved  lands  near  Cin- 
cinnati, together  with  iho  house  and  lots  in  Cincinnati."  The  plaintiff's  coun- 
sel objected  to  this  order  being  received  in  evidence,  because  the  premise  in 
question,  being  improved  lands  near  Cincinnati,  or  a  lot  in  Cincinnati,  were  not 
embraced  bv  it;  and  also  because  the  law  in  force  when  the  order  was  made, 
was  repealed  in  1S06,  and  no  law  substituted  for  it  empowering  the  courts  to 
order  the  sales  of  decedent's  estates,  until  1808.  This  order  was  also  rejected 
by  the  court,  and  no  evidence  being  given  to  the  jury,  divesting  the  title  of  the 
plaintiff's  lessors,  a  verdict  was  rendered  for  the  plaintiff,  under  the  direction  of 
the  court. 

The  defendant's  counsel  moved  for  a  new  trial,  and  assigned  the  following 
reasons: 

1st.  The  verdict  is  against  law. 

2nd.  The  verdict  is  against  evidence. 

8d.  The  court  rejected  legal  and  proper  evidence,  which  ought  to  hare  been 
given  to  the  jury. 

4th.  The  defendant  has  discovered  new  and  material  evidence  since  the 
trial. 

The  newly  discovered  evidence  consisted  of  an  old  copy  of  the  plat  of  Cin. 
cinnati,  in  which  the  twenty -seven  acre  out  lots  were  not  marked  as  a  part  of 
the  town. 

The  questions  arising  on  the  motion  for  a  now  trial,  were  adjourned  for  de- 
cision to  the  special  session,  at  Columbus.  At  the  time  of  adjourning  the 
cause,  no  statement  was  made  and  approved  by  the  court,  presenting  the  state 
of  the  case,  and  the  questions  to  be  discussed  and  decided.  When  the  counsel 
came  to  prepare  their  arguments,  the  counsel  for  the  defendants  alleged  they 
had  been  directed  by  the  court,  to  argue  only  a  single  point,  viz;  "WAeiAer 
any  other  order  could  be  shewn  than  that  recited  in  the  deed,"  This  the  plaintiff's 
counsel  denied,  and  insisted  that  the  whole  case  was  open  for  discussion,  as  pre- 
sented by  the  facts  stated  to  have  transpired  at  the  trial.  The  cause  was  argued 
by  N.  Wright  and  Caswell  <fe  Starr,  upon  this  point,  and  by  Haxmond  & 
Garrakd  upon  the  whole  case. 

Opinion  of  the  Court  by  Judge  fliTciicocK. 

The  practice  of  the  Court  requires,  that  when  a  cause  is  reserved  for  decis- 
ion  at  the  special  session,  a  statement  shall  be  made  in  writing,  and  filed  with 
the  papers  in  the  cause,  shewing  the  particular  point  or  points  to  be  litigated  or 
determined.  If  the  question  reversed  arises  upon  the  sufHciency  of  the  plead- 
ing, such  statement  is  unnecessary.  Nor  is  it  required  in  chancery  proceedings, 
where  the  evidence  is  in  writing,  and  with  the  pleading  submitted  to  the  court. 
^But  where  the  court  is  supposed  to  have  erred  in  the  admission  or  rejection  of 
evidence  in  the  course  of  a  jury  trial,  which  supposed  error  is  made  the  Ibun- 
dation  of  a  motion  for  a  new  trial;  or  where  the  court,  in  the  course  of  such 
trials  roMrves  questions  for  subsequent  consideration,  auch  statement  is  peculi- 
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arly  necessary.  Without  it,  it  may  many  times  be  difficult  to  arrive  at  a  sat. 
isfactory  conclusion.  The  statement  should  be  drawn  up  by  the  counsel  ex- 
cepting to  the  opinion  of  the  court,  submitted  to  and  approved  by  the  court,  and 
filed  away  by  the  clerk.  This  having  been  done,  no  room  is  left  for  subsequent 
altercation.  The  propriety  and  necessity  of  this  course  of  practice,  is  clearly 
evinced  in  the  present  case.  No  statement  in  writing  was  made,  consequently 
the  counsel  differ  as  to  the  precise  question  reserved.  Contrary  statements  are 
exhibited,  with  a  view  to  satisfy  the  court  as  to  this  point.  From  our  knowledge 
of  the  gentlemen  concerned,  we  have  not  the  least  doubt  but  that  they  state  the 
circumstances  as  they  understood  them,  when  these  circumstances  transpired, 
but  it  is  manifest  there  must  have  been  some  misapprehension. 

The  case  now  comes  before  the  court  on  motion  for  a  new  trial.  The  motion 
is  grounded  upon  a  supposed  error  in  the  court  upon  the  circuit,  in  the  rejec- 
tion of  certain  evidence  offered  by  the  defendant;  and  upon  the  fact  that  the 
defendant,  since  the  trial,  has  discovered  evidence  material  to  the  issue.  Other 
reasons  are  assigned  in  the  record,  but  tliey  do  not  appear  to  be  relied  upon, 
not  being  even  referred  to  in  argument. 

On  the  trial  of  the  cause  to  the  jury,  the  defendant  offered  in  evidence  a  deed 
to  himself,  from  the  administrators  of  Israel  Ludlow,  purporting  to  convey  the 
premises  in  controversy.  The  deed  bears  date  the  twenty-first  day  of  De- 
cember, 1810,  and  recites  the  fact  that  the  sale  was  made  on  the  thirteenth  day 
of  the  same  month.  At  the  same  time  the  order  of  sale  of  the  seventeenth  of 
December,  1810,  was  offered  in  evidence  to  show  the  power  of  the  administra- 
tors to  sell. 

The  recital  of  the  deed  states  that  the  sale  was  made  in  pursuance  of  this 
order.  The  evidence  thus  offered  was  objected  to  by  the  counsel  for  the  plain- 
tiff, the  objection  sustained,  and  the  evidence  overruled.  In  rejecting  this  evi- 
dence  the  court  decided  correctly,  unless  the  doctrine  can  be  maintained,  that 
an  order  of  the  Court  of  Common  Pleas,  authorizing  an  administrator  to  sell 
the  real  estate  of  his  intestate,  will  have  so  far  a  retrospective  operation,  as  to 
legalize  a  saJe  made  prior  in  point  of  time  to  the  order  itself.  An«attempt  will 
hardly  be  made  to  sustain  a  principle  so  absurd.  In  fact,  I  do  do  not  under- 
stand that  there  is  any  complaint  in  consequence  of  the  rejection  by  the  court 
of  this  order. 

The  defendant  next  offered  in  evidence  the  order  made  by  the  Court  of  Com- 
mon Pleas  at  the  May  Term,  1804.  This  evidence  was  objected  to  for  a  vari- 
ety  of  reasons.  It  was  urged  that  inasmuch  as  it  appeared  from  the  recital  in 
the  deed,  that  the  administrators,  in  making  the  sale,  and  the  defendant  in  pur- 
chasing, looked  to  the  order  conferring  authority  upon  the  administrators  to 
sell.  It  was  further  urged  that  the  order  of  May,  1804,  did  not  embrace  thp 
premises  in  dispute,  and  if  it  did,  then  that  that  order  ceased  to  operate  from 
and  after  the  repeal  of  the  law  of  1795,  "for  the  settlement  of  intestates'  es- 
tates." The  Court  sustained  the  objection,  and  overruled  the  evidence.  In 
deciding  the  question,  an  opinion  was  expressed  that  the  defendant,  by  the  re- 
cital in  his  deed,  must  be  precluded  from  giving  in  evidence  any  other  order 
than  that  of  December,  1810. 

Counsel  for  the  defendant  contend,  that  the  case  was  reserved,  not  so  much 
for  the  purpose  of  determining  whether  this  evidence  was  properly  rejected. 
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as  for  the  purpose  of  determiniag  whether  the  opinioD  thus  expressed  is 
consLstent  with  law;  and  insist  that  if  it  is  not,  a  new  trial  should  be  granted. 
On  the  other  hand,  it  is  insisted  for  the  plaintiff,  that  the  whole  case  is  be- 
fore the  Court,  and  if,  for  either  cause  assigned,  the  evidence  ought  to  hare 
been  rejected,  then  that  the  motion  for  a  new  trial  should  be  overruled.  From 
the  recollection  of  the  judge  who  presided  at  the  trial,  as  well  as  from  the  na- 
ture of  the  case,  we  are  induced  to  believe  that  the  counsel  for  the  defendant 
must  have  misunderstood  the  Court.  In  the  trial  of  a  cause,  a  particular 
item  of  evidence  is  offered  and  objected  to  for  a  variety  of  reasons,  one  or  more 
of  which  arc  sufRcient  to  show  that  the  evidence  is  improper.  The  Court  in 
assigning  reasons  fur  the  rejection  of  the  testimony,  express  an  opinion  upon 
some  one  point,  which  cannot  be  sustained  upon  legal  principles.  It  is  unrea- 
sonable,  it  is  contrary  to  every  day's  experience  to  suppose,  that  upon  a  motion 
for  a  new  trial,  the  court  will  confine  themselves  to  the  consideration  of  the 
opinion  thus  expressed.  The  only  proper  enquiry  in  such  case  is,  was  the  ev- 
idence properly  rejected,  and  that  without  regard  to  the  particular  reasons  as* 
'signed  by  the  Court  when  it  was  rejected.  Any  other  course  would  lead  ta 
manifest  injustice.     It  would  be  trifling  with  the  rights  of  the  parties. 

We  come  now  to  the  consideration  of  the  question,  whether  the  court  mis- 
took the  law  in  refusing  to  admit  the  order  of  May,  1804,  in  evidence.  That 
order  is  in  these  words, — "the  administrators  of  the  estate  of  Israel  Ludlow, 
deceased,  exhibit  an  account  current,  and  pray  the  Court  to  issue  an  order  ^for 
the  sale  of  the  real  property  to  defray  the  debts  due  from  the  estate,  &c.  John 
Ludlow  and  James  Findlay  sworn  in  court.  The  Court  order  so  much  of  the 
real  property  sold  as  will  meet  the  said  demands,  except  the  house  and  lota  in 
Cincinnati."  In  offering  this  evidence,  the  defendant  could  have  no  other  object 
in  view,  than  to  sustain  his  title,  by  shewing  an  authority  in  the  adnunistrators 
to  make  sale  of  the  premises  in  dispute. 

The  administrators  might  have  had  authority  to  sell  all  the  real  property  of  the 
intestate,  with  the  exception  of  this  identical  land,  and  it  could  avail  them  no- 
thing. The  object  to  be  effected  by  the  sale,  is  expressed  in  the  order.  It  was 
to  enable  the  administrators  to  pay  the  debts  due  from  the  estate.  It  is  true  the 
amount  of  these  debts  is  not  stated,  yet  the  order  is  general  to  sell  "so  much  of 
the  real  property"  as  will  "meet  the  said  demands."  No  specific  property  is 
referred  to  as  that  which  shall  be  sold,  but  all  the  real  property  "except  the 
farm  and  improved  lands  near  Cincinnati,  together  with  the  bouse  and  lots  m 
Cincinnati,"  are  in  effect  subjected  to  sale.  It  would  seem  that  there  could  be 
no  difference  of  opinion  with  respect  to  the  construction  to  be  put  upon  this  or- 
der: that  there  could  be  no  doubt  with  respect  to  the  property  to  be  sold,  or  with 
respect  to  that  exempted  from  sale. 

It  is  the  same  import  as  it  would  have  been,  if  couched  in  these  words:  "The 
Court  order  so  much  of  the  real  property  sold  as  will  meet  the  said  demands, 
Providei,  the  administrators  shall  not  be  permitted  to  sell  the  farm  and  improved 
lands  near  Cincinnati,  nor  the  house  and  lots  in  Cincinnati."  The  "farm  and 
improved  lands,"  as  well  as  "the  house  and  lots,"  are  exempted  from  sale.— 
Such  is  the  manifest  intention,  and  such  the  construction  which  would  be  put 
upon  it  by  any  individual  examining  the  order  iUelf,  without  being  influenced 
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by  any  controversy  connected  with  it.  Ingenuity  of  counsel  may  possibly 
enable  them  to  give  it  some  other  construction;  but  the  Court  must  collect  the 
intention  of  the  tribunal  from  which  it  emanated,  by  giving  to  the  words  and 
terms  used,  their  usual  and  appropriate  signification.  Will  it  be  said  it  was  the 
intention  of  the  Court  to  authorise  the  sale  of  "^'the  house  and  lots,"  or  of  all 
the  **improved  lands"  except  the  farm,  or  of  such  "lots"  as  were  not  improved? 
Before  I  can  be  satisfied  of  this,  I  must  be  satisfied  that  the  Court  did  not  unp> ' 
derstand  the  meaning  of  language. 

The  "house  and  lots,"  the  "improved  lands,"  the  "lots"  whether  improved  or 
not  improved,  are  real  property,  exclusive  of  that  saved  by  the  exception,  and 
afler  having  given  this  general  authority,  it  is  not  to  be  credited  that  the  Court 
would  proceed  to  specify  "the  house  and  lots,"  &c.  But  for  the  exception, 
these  would  have  been  condemned  to  sale,  by  it  they  are  exempted. 

The  same  construction  was  put  upon  this  order  in  the  case  of  the  Heirs  of 
Israel  Ludlow  v.  C.  Sf  J.  Johnston^  (3  O.  Rejp.  578.)  That  case  was  repeat- 
edly argued,  having  been  before  the  Court  for  years.  Every  point  necessary 
to  decide  the  case  was  fully  considered,  and  afler  much  deliberation  determined; 
and  the  decision  upon  each  point  fully  concurred  in  by  all  the  members  of  the 
Court  present  when  the  case  was  finally  disposed  of.  It  may  not  be  improper 
to  say  further,  that  the  Court  as  at  present  composed  are  fully  satisfied  with  the 
decision  of  that  case.  Such  being  the  fact,  we  shall  do  nothing  to  disturb  in 
any  one  particular  the  principles  there  settled. 

This  construction  being  put  upon  the  order  of  May,  1804,  it  is  necessary  to 
consider  whether  that  order  would  be  competent  evidence  to  prove,  or  as  con- 
ducing to  prove,  an  authority  in  the  administrators  to  sell  a  lot  or  "lots  in,"  or 
"the  farm  and  improved  lands  near  Cincinnati."  It  is  argued,  that  although 
the  order  might  have  been  insufficient  to  sustain  the  defendant's  title,  still  it  was  . 
competent  evidence.  Why  ?  Because,  it  is  said,  there  might  by  possibility 
have  been  some  other  evidence  offered  to  show  its  relevancy.  Such  other  evi- 
dence was  not  offered,  and  not  having  been  offered,  we  are  not  to  presume  its 
existence;  the  legitimate,  presumption  is,  that  it  does  not  exist.  At  any  rate, 
the  Court  must  decide  upon  what  was,  not  upon  what  might  have  been  offered. 
Testimony  irrelevant  to  the  matter  in  issue  is  incompetent.  Proof  of  power  to 
sell  one  tract  of  land,  no  more  conduces  to  prove  a  power  to  sell  another,  than 
proof  of  the  sale  of  one  tract,  conduces  to  prove  the  sale  of  another.  The 
Court  from  which  the  order  in  question  emanated,  could  not  confer  a  greater 
authority  upon  the  administrators  of  Ludlow,  to  dispose  of  his  real  estate,  than 
what  Ludlow  himself  might  have  conferred,  in  his  lifetime,  upon  an  agent,  by 
letter  of  attorney. 

No  one  will  contend  that  an  authority,  given  to  an  agent  to  sell  one  tract  of 
land,  authorises  him  to  sell  another.  Suppose  Israel  Ludlow  in  his  lifetime^ 
owning  lands  in  the  counties  of  Warren  and  Hamilton,  had  made  an  attorney 
authorising  him  to  sell  lands  in  Hamilton.  The  attorney,  in  virtue  of  this  or- 
der, would  most  assuredly  have  no  right  to  interfere  with  the  lands  in  Warren. 
But  suppose  he  had  sold  lands  in  Warren,  and  controversy  should  now  arise 
between  the  heirs  of  Ludlow  and  the  purchaser.  Will  it  be  said  that  the  power 
of  attorney  authorising  the  sale  of  the  Hamilton  lands  would  be  competent  evi- 
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dence  to  prove,  or  as  conducing  to  prove,  an  authority  to  sell  the  lands  in 
Warren,  and  consequently  to  sustain  the  title  of  the  purchaser?  To  my  mind 
it  is  most  clear  it  would  n')t.  So  far  as  respects  tho  Warren  lands,  the  power 
of  attorney  would  be  a  dead  letter. 

It  would  be  the  same  as  if  no  such  power  had  ever  been  made.  It  would 
have  no  relevancy  to  the  matter  in  controversy,  of  course  would  be  incompe- 
*tent  evidence.  I  should  as  soon  think,  upon  a  question  respecting  the  title  to 
land  in  Hamilton  county,  of  receiving  in  evidence  a  deed  conveying  land  in 
a  different  county,  there  being  in  no  shape  or  manner  any  allusion,  in  the  deed 
offered,  to  the  land  in  controversy. 

The  same  principle  must  apply  to  the  order  of  May,  1804.  In  virtue  of  that 
order,  the  administrators  of  Ludlow  claimed  the  authority  to  sell,  and  did  sell, 
certain  lands.  In  that  order  no  allusion  is  made  to  "the  farm  and  improved 
land  near  Cincinnati,"  nor  to  the  "lots  in  Cincinnati,"  any  further  than  to  ex- 
empt them  from  sale.  And  it  would  be  strange  that  this  order  should  be  received 
in  evidence  to  prove  an  authority  to  do  an  act  which  it  expressly  provided 
should  not  be  done.  If,  then,  the  premises  in  controversy  are  within  the  excep- 
tion  contained  in  the  order,  as  construed  by  the  Court,  the  evidence  was  prop. 
erly  overruled,  being  irrelevant  to  the  matter  in  dispute. 

Whether  the  premises  are  within  the  exception,  remains  to  be  considered. — 
And  here  it  may  not  be  improper  to  remark,  that  in  determining  whether  the 
Court  erred  in  rejecting  the  evidence,  we  must  take  the  case  as  then  presented, 
without  reference  to  the  evidence  said  to  have  been  newly  discovered.  Most,  if 
not  all  the  towns  which  have  been  laid  out  in  this  state,  have  been  surveyed 
into  in  and  out  lots,  both,  however,  being  considered  as  constituting  parts  of  the 
town.  On  the  6th  of  December,  1800,  the  General  Assembly  of  the  Territory 
passed  a  law  "providing  for  recording  town  plats,"  requiring  among  other 
things,  that  the  map  or  plat  to  be  recorded,  should  "set  forth  and  describe**  the 
lots  intended  for  sale,  by  their  progressive  numbers,  &c.  In  practising  under 
this  law,  it  has  ever  been  the  custom  to  "set  forth  and  describe**  both  in  and  out 
lots  upon  the  recorded  plat. 

In  pursuance  of  the  provisions  of  this  law,  the  town  plat  of  Cincinnati  was 
recorded.  At  an  early  period,  town  property  was  withdrawn  from  taxation  for 
state  purposes,  and  subjected  to  taxation  for  county  purposes.  In  levying  the 
county  tax,  both  in  and  out  lots  were  by  statute  made  liable.  All  these  circum- 
stances go  to  show  that,  by  our  policy,  out  as  well  as  in  lots  have  been,  and  are 
to  be,  considered  as  lots  in  town.  An  authority  to  sell  lots  in  town,  would  au- 
thorise  the  sale  of  either  kind.  An  exemption  of  lots  in  town  from  sale  would 
exeoipt  either  kind.  When  this  cause  was  in  trial  to  the  Jury,  the  record  plat 
of  Cincinnati  was  before  the  court.  Upon  that  plat  the  premises  in  controversy 
are  "set  down  and  described"  as  an  out  lot  in  the  town.  In  truth  it  did  not  ap- 
pear to  be  controverted  that  such  was  the  fact*  It  was  so  considered  by  the 
court,  and  correctly,  according  to  the  evidence  then  before  them.  The  premi- 
ses then  being  a  lot  "in"  Cincinnati,  and  within  the  exception  of  the  order  of 
May,  1804,  that  order  did  not  authorise  the  administrators  of  Ludlow  to  make 
sale  of  this  land;  on  the  contrary,  it,  in  effect,  prohibited  such  sale.  It  is  irre- 
levftnt  to  the,  matter  in  controversy  between  these  parties,  ccwsequently  incom. 
patent  evidence,  and  was  properly  rejected  by  the  court. 
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Whether  the  opinion  incidentally  expressed  by  the  court,  as  to  the  effect  of 
the  recital  in  the  defendant's  deed,  was  or  was  not  correct,  we  do  not  undertake 
to  determine.  It  is  unnecessary  inasmuch  as  for  the  reasons  already  assigned 
the  evidence  was  properly  rejected.  Nor  shall  we  express  an  opinion  as  to  the 
effect  of  the  repeal  of  the  law  of  1795,  upon  the  order  of  1804.  This  pre 
sents  an  important  question,  and  as  we  are  informed  that  much  property  depends 
upon  its  determination,  we  are  the  more  anxious  to  hear  every  argument  which 
can  be  urged,  before  it  shall  finally  be  decided. 

I  now  come  to  the  consideration  of  the  motion  as  founded  upon  the  discovery 
of  new  and  material  evidence.  Motions  for  new  trials  are  addressed  to  the 
discretion  of  the  Court,  and  unless  founded  upon  some  supposed  error  of  the 
Court,  will  be  granted  or  refused,  as  the  justice  of  the  case  may  seem  to  require. 
A  jury  may  decide  against  strict  law,  or^against  the  weight  of  evidence,  and  still 
substantial  justice  may  have  been  done.  Under  such  circumstances  a  Court 
would  be  unwilling  to  disturb  their  verdict.  When  the  motion  is  grounded  up- 
on the  discovery  ol  new  and  material  evidence,  our  practice  requires  that  newly 
discovered  evidence  should  be  disclosed.  This  is  required  that  the  Court  may 
be  enabled  to  form  an  opinion,  whether,  by  the  introduction  of  such  evidence,  a 
different  verdict  ought  to  be  obtained.  In  considering  the  motion,  the  Court 
will  not  inquire,  whether,  taking  the  newly  discovered  evidence  in  connection 
with  that  exhibited  on  the  trial,  a  jury  might  be  induced  to  give  a  different  ver- 
dict; but  whether  the  legitimate  effect  of  such  evidence  would  be  to  require  a 
different  verdict.  In  the  trial  of  issues  in  fact,  the  Court  judge  of  the  compe- 
tency, the  jury  of  the  credibility  and  effect  of  testimony. 

But  afler  verdict,  when  the  motion  for  a  new  trial  is  considered,  the  Court 
must  judge  not  only  of  the  competency,  but  of  the  effect  of  evidence.  If,  with 
the  newly  discovered  evidence  before  them,  a  jury  ought  to  have  come  to  ths 
same  conclusion  they  have  done,  it  would  be  worse  than  useless  to  grant  a  new 
trial.  The  effect  would  be  to  add  to  the  expense  of  the  htigation,  and  dalay 
pai-ties  in  obtaining  their  rights.  On  the  trial  of  this  cause,  the  evidence  shewed 
the  premises,  in  controversy,  to  be  a  "lot  in  Cincinnati."  The  design  in  intro- 
ducing the  new  evidence  is  to  prove  that  such  is  not  the  fact.  But  would  the 
legitimate  effect  of  this  evidence  be,  to  require  a  different  veixiict?  The  prem- 
ises,  if  not  "in"  are  certainly  near  Cincinnati.  On  the  trial  they  were  proved 
to  have  been  improved  prior  to  the  date  of  the  order  of  May,  1804.  By  the 
terms  of  that  order,  "improved  lands  near,"  a«  well  as  "lots  in"  Cincinnati, 
are  exempted  from  sale.  The  introduction  of  the  newly  discovered  evidence, 
therefore^  taken  in  connection  with  that  exhibited  on  the  trial,  could  not 
avail  to  sustain  the  defendants  title.  There  would  be  the  same  want  of  evi- 
dence to  show  an  authority  in  the  administrators  to  make  sale  of  the  premises. 
It  would  be  useless,  therefore,  to  have  a  new  trial. 

The  motion  Is  overruled,  and  judgment  must  be  entered  on  the  verdict. 
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ProTioiu  to  the  act  of  February,  1824,  where  a  sheiff  in  office  had  leTied  a  fi.  fa.  upon  i«al 
estate,  a  Yendi.  might  iseue  to  the  same  person  after  bis  office  expired,  and  a  sale  made  faj  liias 
would  be  valid. 

Where  a  return  was  made  on  a  vendi.  by  the  late  sheriff,  to  December,  1810,  that  be  had  sold 
certain  land!  previously  levied  upon,  and  this  return,  at  December  term,  1812,  the  old  sheriff  being 
dead,  was  ordered  to  be  so  amended,  on  motion  of  his  representatives,  as  to  state,  that  the  property 
was  unsold  for  want  of  bidders,  and  at  February  tenn,  1838,  this  order  of  amendment  waf  rescind, 
ed,  OB  motion  of  the  purchasiftr  at  the  first  sale,  and  an  order  made  upon  the  sheriff  to  execute  a 
deed;  held,  that  these  proceedings  were  regular. 

Where  land  has  been  sold  by  a  foiroer  sheriff  who  makes  no  deed  till  his  office  expires,  the  deed 
must  be  made  by  the  next  bhehff.  * 

Certiorari  to  tho  Court  of  Common  Pleas  in  Hamilton  county.  On  the  5tb 
day  of  September,  1810,  an  aHas  or  pluries  venditioni  exponas  isstied  from  the 
Court  of  Common  Pleas  of  Hamilton  coimty  directed  to  Aaron  Gofbrth,  late 
sheriff  of  Hamilton  county,  at  the  suit  of  Rayberg  and  Taylor  v.  Fowble,  re- 
turnable  to  the  December  term,  1810,  of  said  Court  of  Common  Pleas.  The 
vendi.  was  returned,  with  the  following  endorsement: — ^^'Received  ibis  execution 
5th  September,  1810.  On  the  8th  of  December,  1810,  I  sold  the  within  do- 
scribed  land  to  Christopher  Walker,  and  have  made  the  money.  Aaron  Goibrth, 
late  sheriff." 

On  the  1st  of  March,  1828,  during  tho  February  term,  FowWe,  by  biscoun^ 
sel,  moved  the  Court  of  Common  Pleas  to  set  aside  this  execution,  and  all  sub- 
sequent proceedings  thereon.     Upon  the  hearing  of  this  motion,  the  foUowing 
facts  were  proven  or  admitted,  as  appears  from  a  bill  of  exceptions  annexed  to 
and  made  part  of  the  record.     It  was  proven  that,  on  the  21st  September,  1808, 
Rayberg  and  Taylor  recovered  a  judgment  in  the  Supreme  Court  against  Fow- 
ble, for  91,155  53  damages,  $8  71  costs  in  the  Court  of  Common  Pleas,  and 
•11  29  costs  in  the  Supreme  Court,  which  judgment  was  certified  to  the  Cburt 
of  Common  Pleas  for  execution.     It  was  further  proven,  that  prior  to  the  6th 
September,  1810,  several  executions  had  issued  upon  this  judgment  directed  to 
Goforth  while  sheriff  of  Hamilton  county.     That,  on  the  21st  ol  September, 
1808,  a  writ  of  fi.  fa.  was  issued,  thus  directed  and  returnable  to  the  Decern- 
her  term  of  that  year.    This  writ  was  returned  with  the  following  endorsement 
made  by  the  sheriff: — "I  have  levied  upon  one  hundred  and  six  and  one  third 
ftcres  of  land  in  N.  E.  comer  of  section  25,  of  township  3,  and  second  fractional 
rangej  also,  ninety-four  and  three-fourth  acres  in  section  25,  township  3,  and 
second  fractional  range,  which  remains  unsold."    This  land  was  subsequently 
sold  under  the  vendi.  of  the  5th  September,  1810.     It  was  further  proved,  that 
on  the  1st  of  May,  1809,  a  vendi.  was  issued,  upon  which  the  sheriff  made  the 
following  return : — I  have  held  enquiry,  and  property  of  the  annual  rent  of 
#454,62  2-3,  and  of  the  value  of  »4426,62  2-3  as  appraised,  by  inquisition 
hereunto  annexed."    It  was  admitted  that  Goforth  went  out  of  office  on  the  7th 
of  April,  1809,  and  had  not  been  sheriff  since;  and  it  was  proved  that  on  the  8th 
December,  1810,  he  was  a  member  of  the  Senate  of  this  state,  soon  afler  which 
time  he  died.     Previous  to  his  death,  no  deed  was  made  to  Walker  conveying 
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the  property  sold.  It  was  further  proved,  that  at  the  December  term,  1812,  of 
the  Court  of  Common  Pleas,  on  the  application  of  William  Corry,  one  of  the 
administrators  of  the  late  sheriff  Goforth,  it  was  ordered  that  the  return  made 
on  the  8th  December,  1810,  to  the  vendu  of  the  5th  September,  be  amended,  and 
that  the  return  should  be  "property  on  hand  for  want  of  bidders."  In  pursu- 
ance  of  this  order,  the  following  amended  order  was  caused,  on  the  8th  May, 
1813,  to  be  enteited  on  the  same  execution :  "By  virtue  of  an  order  of  the  Court 
of  Common  Pleas  for  December  term,  1812,  on  hearing  the  representatives  of 
the  late  sheriff,  to  amend  the  said  return  by  returning  property  on  hand  for 
want  of  bidders,  the  same  is  hereby  amended  accordingly."  Subsequent  to  the 
amended  return,  another  vendi.  issued,  returnable  to  the  August  term,  1818, 
but  on  this  execution  no  return  had  been  made.  It  was  further  proved,  that  on 
the  26th  of  February,  1828,  the  amended  return  so  made  by  William  Cbrry, 
was,  on  motion  of  Christopher  Walker,  ordered  by  the  Court  of  Common  Pleas 
to  be  set  aside,  vacated  and  held  for  nought,  the  return  originally  made  by  the 
late  sheriff  reinstated,  and  that  a  deed  be  made  to  Walker  for  the  land,  agreea- 
ble to  the  return  made  by  Goforth  on  the  8th  December,  1810,  it  being  proven 
that  the  purchase  money  had  been  paid  but  no  deed  made.  It  was  also  proved, 
that  previous  to  the  act  of  1824,  "defining  the  duties  of  sheriffs,  &c.  in  certain 
cases,"  it  had  been  the  invariable  practice  of  the  Court  of  Common  Pleas  in 
Hamilton  county  to  direct  executions  to  the  person,  as  late  sheriff,  who  had  been 
sheriff,  and  who  had  commenced  proceedings  by  levy,  &c.  but  had  not  finished 
before  the  term  of  office  expired.  The  Court  of  Common  Pleas,  af\er  a  full 
hearing,  refused  to  set  aside  the  execution,  and  overruled  the  motion  of  Fowble. 
The  case  now  comes  before  this  court  upon  a  supposed  error  of  the  Court  of 
Common  Pleas  in  overruling  this  motion.  The  errors  assigned  are  in  sub- 
stance— 

That  the  execution  was  improperly  directed,  being  directed  to  the  late  sher- 
iff, whereas  it  should  have  been  directed  to  the  present  sheriff. 
That  the  amended  return  was  improperly  set  aside  and  vacated* 
That  the  deed  was  improperly  ordered,  af\er  the  intervention  of  so  great  a 
length  of  time  after  the  sale,  to  wit,  fifteen  years. 

Casweli  4"  Starr,  for  plaintiff.     Wade,  contra. 

Opinion  of  the  Court,  by  Judge  Hitcbcock. 

Previous  to  the  act  of  1824,  "defining  the  duties  of  sheriffs  and  coroners  in 
certain  cases,"  it  was  a  point  frequently  mooted  among  the  members  of  the  bar 
in  this  state,  whether  a  sheriff,  afler  the  expiration  of  his  office,  could  do  uny 
official  act;  although  I  am  not  aware  that  the  question  was  ever  submitted  to, 
or  decided  by,  any  of  our  courts.  (6th  Bac.  161.)  In  England  it  seems  to 
have  been  considered  that  a  sheriff,  having  levied  upon  goods,  and  going  out  of 
office,  might  proceed  to  sell  under  a  vendi.;  and  if  the  sheriff  returned  on  the 
fi.  fa.  that  he  had  seized  goods  of  the  value  of  the  debt,  and  actually  paid  part 
of  the  debt  after  his  term  of  office  expires,  he  might  sell  without  a  vendi.  If 
he  neglected,  a  distringas  issued  to  compel  him  to  sell  and  bring  in  the  money, 
or  to  compel  him  to  sell  and  delivejr  the  money  to  the  new  sheriff  to  bring  into 
Court. 
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But  although  a  vendL  might  issue  to  a  sheriff  after  he  was  out  of  office,  the 
jl.  fa.  having  been  levied  by  him  while  in  office,  still  I  apprehend  this  practice 
was  not  uniform.  By  the  9th  section  of  the  statute  of  3d  George  1,  chap.  15, 
provision  is  made  for  settling  the  fees  or  poundage  between  a  preceding  and  sub- 
sequent shcrifl,  where  the  Ji,  fa.  is  levied  by  the  one,  and  the  vendL  issued  to 
the  other.     (6  Bac.  161.)     It  is  true  this  refers  to  process  out  of  the  exchequer. 

As  lands,  in  England,  are  not  subject  to  sale  on  execution,  we  cannot  expect 
to  find,  in  the  reports  of  that  country,  any  decided  case  precisely  in  point,  al- 
though there  may  be  those  which  are  somewhat  analogous.  There  is  a  differ- 
ence as  to  the  effects  of  a  levy  upon  goods  and  upon  lands.  Goods  when  levi- 
ed upon  are  taken,  or  ought  to  bo  taken,  into  the  possession  of  the  sheriff,  and 
so  far  become  his  property  tliat  he  may  maintain  an  action  if  they  are  taken 
from  him.  If  of  sufficient  value  to  satisfy  the  debt,  and,  if  lost  through  his 
carelessness,  he  will  be  liable  to  the  creditor,  and  may  be  made  to  pay  the  debt. 
The  land,  however,  remains  in  the  possession  of  the  defendant,  and  in  that  pos- 
session he  cannot  be  disturbed  until  it  is  sold.  Nor  could  the  officer  be  called 
upon  to  pay  the  debt  until  that  event  had  taken  place.  For  these  reasons  (here 
would  seem  to  be  more  propriety  in  directing  the  vcndi.  to  the  new  sheriff  whero 
the  Ji.  fa.  was  levied  upon  lands,  than  where  it  was  levied  upon  goods.  The 
goods  might  be  retained,  or  may  have  been  lost  by  the  old  sheriff,  and  thus  nev- 
er have  come  to  the  possession  of  the  new  one,  while  the  lands  would  remain  in 
statu  quo.  Still,  if  the  execution  be  "an  entire"  thing,  and  that  it  is  we  have 
no  disposition  now  to  controvert,  we  can  sec  no  serious  objection  to  adopting  tho 
rule  that  "lie  who  begins  shall  end  it,"  as  well  where  lands  as  where  goods  are 
to  bo  sold.  At  any  rate,  we  must  say  that  the  English  authorities,  ao  far  as 
they  are  analogous,  seem  to  favor  this  practice.  Such  practice  prevails  in 
New  York.  In  that  state  it  has  been  decided,  that  a  deputy  sherifl  may  com- 
plete  a  sale  and  make  a  deed  after  the  principal  is  out  of  office,  provided  the 
levy  was  made  before.     (3  Com.  89.) 

In  this  state  there  was  no  express  statutory  provision  upon  the  subject  until 
1824.     We  have  endeavored  to  ascertain  the  practice  before  that  time;  for  afler 
all  I  cannot  but  consider  it  a  mere  question  of  practice.     So  far  as  respects  the 
interests  of  the  judgment  debtor,  if  his  property  must  be  sold  on  execution  to 
satisfy  the  judgment,  it  is  pretty  much  immaterial  whether  it  is  sold  by  one 
sheriff  or  another.     Either  would  be  anxious  to  get  for  it  all  it  would  bring, 
and  if  it  be  real  estate,  it  cannot,  at  any  rate,  according  to  our  policy,  be  sold 
for  less  than  two  thirds  of  the  apprais3d  value.     It  was  the  practice  of  the  ge- 
neral  Court  of  the  territory  to  issue  the  vendi.  to  the  officer  who  made  the  levy, 
and  that  practice  was  continued,  in  Hamilton  county  at  least,  under  the  state 
governnaent.     In  that  county,   which  is  the  most  populous  in  the  state,  and  in 
which  the  general  Court  did  more  business  than  in  any  other,  this  course  was 
invariably  pursued,  as.  appears  from  the  case  under  consideration,  until  the  act 
of  1824.     Into  ho\y  many  counties  this  practice,  after  the  organization  of  the 
state  government,  extended,  we  know  not,  but  we  do  know  that*  in  some  other 
parts  of  the  state  it  was  different.     Probably  in  most  of  the  counties  the  vendi- 
was  directed  to  the  sheriff  in  office  at  the  time  of  the  date  of  the  writ.     Neither 
course  is  without  authority  to  support  it.     It  is  certain  that  a  practice  pursued 
ip  anjr  one  county  for  a  great  length  of  time  does  not  make  it  legal.     But  wher^ 
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it  has  prevailed  for  more  than  thirty  years,  as  is  the  case  with  the  one  under 
consideration,  in  the  county  of  Hamilton,  this  Court  will  not  be  disposed  to  ia- 
terfere  with  it,  unless  it  palpably  violates  some  well  established  rule  of  law.—- 
The  mischief  that  would  result  from  adopting  a  difierent  course  cannot  be  fore.* 
seen.     That  it  would  be  extremely  great,  cannot  be  doubted* 

Although  previous  to  1324  (here  was  no  express  enactment  upon  this  subject, 
still  there  might  have  been  other  statutes  bearing  upon  it.  The  several  laws 
^'regulating  executions"  and  "regulating  judgments  and  executions,"  seem  to  be 
of  this  character.  From  the  enactment  of  the  law  of  January  19th,  1802,^ 
"regulating  executions,"  to  the  present  time,  a  principle  has  been  contained  in 
our  statutes  authorizing  the  successor  of  a  sheriff,  or  other  officer,  who  had  sold 
lands  and  was  incapable  of  making  a  deed,  to  make  a  deed  under  the  order  of 
the  Court  from  which  the  execution  issued,  aud  providing  that  the  deed  thus 
made  should  be  equally  valid,  as  if  made  by  the  officer  who  made  the  sale.  The 
law  of  January  19th,  1802,  was  enacted  by  the  General  Assembly  of  the  Ter-. 
ritory^at  which  time  the  general  Court  was  the  highest  judicial  tribunal  of  the 
country. 

It  has  already  been  remarked,  that  the  practice  of  that  Court  was  to  issue 
the  veTidi.  to  the  same  officer  who  made  the  levy.  (O.  L.  L,  334.)  The  12th 
section  of  this  statute  provides,  "that  if  the  sheriff  or  other  officer,  who  hath 
made  or  shall  make  sale  of  lands,  tenements,  or  real  estate,  by  virtue  of  an  ex- 
ecution against  the  same,  shall  abscond,  or  be  rendered  unable,  by  death  or 
otherwise,  to  make  a  deed  for  the  same,  it  shall  be  lawful  for  any  succeeding 
sheriff,  or  other  officer  of  the  county,"  to  make  a  deed,  under  the  direction  of 
the  Court  from  which  the  execution  issued,  the  other  provisions  of  the  same 
section  being  complied  with.  This  act,  however,  says  nothing  as  to  what  offi- 
cer the  vendi.  shall  be  directed.  It  does  not  interfere  with  the  then  existing 
practice  in  this  respect.  This  same  principle  is  re-enacted  in  the  Idth  section 
of  the  law  "regulating  judgments  and  executions,"  passed  by  the  State  Legts- 
lature,  Feb.  16th,  1805,  and,  with  but  one  exception,  in  precisely  the  same 
words.  It  is  again  introduced  into  the  act  upon  the  same  subject,  of  the  25th 
January,  1810,  and  of  which  act  it  constitutes  the  16th  section.  (O.  L.  L, 
348.)  It  is  again  introduced  as  the  17th  section  of  the  act  "regulating  judg- 
ments and  executions,"  enacted  January  31,  1816.  {16  Stat.  Laws  170,)  It 
constitutes  the  2nd  section  of  the  act  of  the  24th  February,  1820,  upon  the 
same  subject.  (18  Stat,  Laws  188.)  In  all  the  different  statutes  there  is  no  ma« 
terial  variation  in  the  mode  of  expression.  In  all  of  them  the  provision  Js, 
"that  if  the  sherifl'  or  other  officer,','  &c.  "shall  abscond,  or  be  rendered  una- 
ble by  death  or  otherwise  to  make  a  deed,"  &c.  On  the  1st  February,  1822, 
the  legislature  enacted  a  new  law  upon  the  subject  of  "judgments  and  execi;- 
tions,"  in  the  13th  section  of  which  we  find  the  same  or  a  similar  provision  au- 
thorizing a  "successor"  to  make  deed.  (20  Stat,  Laws  68.)  But  there  is  a 
change  in  the  phraseology  as  to  the  contingency  upon  which  it  may  be  dcHie.-*-^ 
This  provides  "that  if  the  term  of  service  of  the  sheriff  or  other  officer,  who 
hath  made  or  shall  make  sale,"  &c.  "shall  expire,  or  if  the  sheriff  or  other  offi- 
cer shall  abscond,  or  be  rendered  unable  by  death  or  otherwise  to  make  a  deed," 
dec.  then  the  deed  may  be  niade  by  a  "succeeding  sheriff,"  &c.  In  the  proTi- 
ous  statutes  it  was  made  necessary  to  make  an  application  to  the  Court  for  m 
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order  upon  **the  successor*'  to  make  a  deed,  where  the  officer  making  the  saie 
had  absconded,  or  where  he  was  unable  to  make  it.  Under  this  statute  it  was 
necenarj  to  do  it,  where  'Hhe  term  of  service"  of  the  officer  making  the  sale 
had  expired.  Now  I  can  see  no  more  impropriety  in  permitting  a  sheriff  who 
has  sold  land  upon  execution,  to  make  a  deed  of  conveyance  afler  his  term  of 
service  has  expired,  than  in  permitting  him  to  sell  on  vendi.  or  otherwise  under 
similar  circumstances,  and,  it  would  seem  to  me,  that,  under  the  statute  ofld22y 
it  would  have  been  most  proper  to  issue  the  vendi.  to  the  sheriff  in  office  on  the 
day  of  its  date.  Whether  this  would  be  absolutely  necessary,  I  do  not  under- 
take to  say. 

This  statute,  however,  has  nothing  to  do  with  the  present  case.  The  land 
was  sold  under  the  law  of  1810.  These  statutes  are  referred  to  merely  for 
the  purpose  of  shewing,  that  up  to  the  year  1822,  the  Legislatue,  in  their  fre- 
quent legislation  upon  the  subject  of  executions,  have  said  nothing  which  would 
lead  to  a  uniform  practice  in  the  direction  of  writs  of  vendi.  It  was  ieft  to 
the  discretion  of  the  Courts.  And  even  aHer  the  statute  of  1822  abover  refer- 
red to,  the  practice  continued  the  same  as  before,  different  in  different  parts  of 
the  State.  To  remedy  this  evil,  the  legislature,  in  enacting  the  law  <<  defining 
the  duties  of  Sheriffs,"  &;c.  passed  the  25th  February,  1824,  provided,  among 
other  things,  in  the  8th  section,  that  "  no  venditioni  exponas  shall  hereafter  be 
directed  to  or  executed  by,  any  sheriff  whose  term  of  office  may  have  expired," 
&c.  Since  that  law,  the  practice  has  been  uniform  throughout  the  state;  before 
it  was  variant.  From  all  the  consideration  we  have  given  the  subject^  we  are 
not  prepared  to  say  that  the  vendi.  of  the  5th  September,  was  improperly  issued 
in  being  directed  to  the  late  sheriff,  or  that  it  was  improperly  executed  by  the 
officer  to  whom  it  was  directed. 

The  question  next  to  be  considered  is,  whether  the  court  of  Common  Pleas 
erred  in  setting  aside  and  vacating  the  amended  return.  It  does  not  seem  to 
be  controverted,  that  a  sheriff  or  other  officer  may,  by  leave  of  the  Court, 
amend  his  return  ?  Nothing  is  more  common  in  practice,  and  no  injury  is 
done  to  the  parties  litigant,  so  long  as  the  return,  when  amended  is  consistent 
with  truth.  If  a  false  return  is  made,  the  party  injured  has  a  remedy  by  ac- 
tion. The  order  of  the  Court  of  Common  Pleas  vacating  the  amended  return, 
in  the  present  instance,  is  complained  of,  not  so  much  because  such  order  was 
made,  but  because  it  was  made  afler  so  great  a  length  of  time  had  elapsed.  Al- 
though the  order  was  to  set  aside  and  vacate  an  amended  return,  or  more  pro- 
perly  speaking  to  vacate  an  order  previously  made  by  the  same  court,  thereby 
reinstating  the  return  originally  made  by  the  officer  executing  the  process,  still 
I  do  not  perceive  that  it  materially  varies  from  ordinary  amendments  of  re- 
turns. 

I  know  of  no  law  fixing  upon  any  length  of  time  as  an  absolute  bar  to  mo- 
tions for  leave  to  make  such  amendments.  The  amendment  may  be  made  af- 
ter the  term  of  office  has  expired.  (6  Bae.  160.)  In  the  state  of  New  York 
it  has  been  decided,  that  afler  a  lapse  of  twenty  years  no  judicial  proceedings 
vrhatever  ought  to  be  aside  for  irregularity.  (7  John.  556.)  In  South  Caro- 
lina it  has  been  said,  that  it  would  be  dangerous  to  set  aside  such  proceedings 
twelve  years  after  judgment.     (2  Ray,  358.)     Which  of  these  rules  shall  we 
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adopt?  If  we  Cake  the  New  York  rule,  then  the  motion  was  made  aild  theva^ 
eating  order  entered  within  the  time;  if  the  South  Carolina  rule,  then  it  Wn^ 
not  within  time.  The  opinions  of  the  Courts  of  other  states  are  entitled  to 
much  consideration,  and  will,  I  trust,  by  this  Court,  always  be  treated  with  re- 
spect.  But  before  they  can  be  received  as  conclusive  upon  us  upon  a  question 
of  practice,  there  must  be  a  conformity  of  decision  in  the  courts  of  the  diflfer- 
ent  states  whose  practice  is  referred  to.  Now  the  decisions  above  referred  to 
and  they  are  cited  by  the  counsel  for  the  plaintiff,  do  not  shew  this  uniformity . 
Motions  to  set  aside  any  judicial  proceeding,  or  to  amend  any  return,  should 
undoubtedly  be  made  within  reasonable  time.  In  New  York,  if  it  be  dcme 
within  twenty  years,  it  is  well;  but  in  South  Carolina  it  must  be  done  within 
twelve.  The  inference  I  draw  frcon  this  diversity  is,  that  there  is  no  positive 
rule  of  law  upon  the  subject.  Much,  nay  every  thing,  must  be  left  to  the  sound 
discretion  of  the  court.  A  court  should  imquestionably-  be  more  cautious  in 
permitting  an  amendment,  after  a  great  lapse  of  time,  than  where  the  transac- 
tions are  fresh,  and  the  circumstances  may  be  supposed  to  be  more  fully  within 

the  recollection  of  the  officer  making  the  amendment.    It  cannot  but  be  seen 
however,  that  the  present  case  is  somewhat  peculiar  in  its  circumstances.  The 

sheriff  had  returned  that  he  had  sold  the  land  and  made  the  money.     This  re* 

turn  remained  upon  the  execution  during  his  lifetime,  but  after  his  death  it  wa» 

amended  at  the  suggestion  of  his  administrators. 

If  the  court  were  satisfied  that  ihe  order  for  this  amendment  was  imprcqperly 
made,  it  was  within  their  discretion  to  vacate  it,  thereby  leaving  the  return  up- 
on  the  execution  as  it  was  lefl  by  the  officer  to  whom  it  was  directed,  and  by 
whom  it  was  executed.  The  question  now  to  be  considered,  is  not  whether 
this  Court,  under  similar  circumstances,  would  have  done  as  was  done  by  the 
Court  of  Common  Pleas,  but  whether  that  Court,  in  the  exercise  of  their  dis« 
cretionary  power  upon  this  subject,  have  violated  any  principle  of  law.  We 
do  not  perceive  that  they  have. 

It  is  farther  alleged  that  the  Court  erred  in  ordering  a  deed  after  the  lapse  of 
fifleen  years  from  the  time  of  the  sale. 

The  law  "  regulating  executions,"  passed  the  10th  January,  1602,  and  which 
has  already  been  referred  to,  provided,  that  if  any  sheriff  or  other  officer,  hav- 
ing sold  land,  should  "abscond,  or  be  rendered  unable  by  death  or  otherwise,  U> 
make  u  deed  of  conveyance  for  the  same,"  &c.  then  "the  successor"  of  sucb 
sheriff  or  other  officer  might,  under  the  order  of  the  court  from  which  the  exe- 
cution issued,  make  a  deed  to  the  purchaser,  which  should,  to  all  intents,  be 
equally  valid  as  if  made  by  the  officer  making  the  sale.  The  same  principle 
has  been  contained  in  all  the  statutes  upon  the  same  subject,  and  there  have 
been  no  less  than  seven  of  them,  beside  amendatory  acts,  from  that  time  to  the 
present.  In  the  present  case  the  execution  was  issued  from  the  court  of  Com- 
mon Pleas.  It  has-been  proven  to  the  satisfaction  of  that  court,  that  sale  was 
"  fairly  and  legally  made,"  and  that  the  vendee  "bad  paid  the  purchase  money." 
The  fact  that  the  purchase  money  had  been  paid,  constituted,  on  the  part  of 
Walker,  a  strong  equitable  claim,  and  the  proof  introduced,  was  such  as,  in  con- 
templation of  the  statute,  would  require  of  the  Court,  in  ordinary  oases,  to 
make  the  order.  It  certainly  is  not  a  little  extraordinary,  that  the  business 
should  have  rested  for  so  great  a  length  of  time.    Nothing  seems  to  have  been 
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done  in  it  from  1812  to  1827.  This  cireamstance  would  undoubtedly  make  the 
coujrl  more  astute  in  the  examination  of  the  testimony,  still  as  the  statute  makes 
no  provision  as  to  the  time  within  which  the  order  shall  be  made,  we  cannot  say 
that  this  circumstance  of  itself  would  be  sufficient  to  render  the  order,  when 
made,  illegal. 

It  has  been  urged  in  argument,  that  the  deed  thus  to  be  made,  should  be  made 
ky  the  immediate  successor  of  the  officer  making  sale.  But  is  this  a  fair  con- 
struction of  the  statutes  on  the  subject  ?  To  the  court  it  would  seem  that  it  ia 
not.  It  is  true,  that  all  the  statutes  "regulating  executions"  up  to  the  year  1822, 
speak  of  'Uhe  successor^*  as  the  person  who  shall  make  the  deed,  in  case  the 
officer  making  the  sale  shall  be  unable  to  make  it.  The  definite  article  *^tke" 
being  made  use  of,  perhaps  a  strict  grammatical  construction  would  confine  tbe 
power  of  making  deeds,  to  the  immediate  successor  of  the  oXcer  making  the 
sale.  Courts,  however,  do  not  seek  principally  for  grammatical  construction 
in  ascertaining  the  meaning  of  statutes.  It  is  their  duty  to  carry  into  effect  the 
intention  of  the  enacting  power,  although,  in  so  doing,  the  rules  of  grammar  may 
be  vi<dated.  To  arrive  at  this  intention,  perhaps  there  is  no  rule  of  more  gen- 
eral application  than  this :  to  "consider  the  old  law,  the  mischief,  and  the  reme- 
dy." Suppose  we  apply  this  rule  to  the  statute  of  January  19,  1822.  I  speak 
t>f  this  statute,  because  it  is  the  first  in  our  statute  books  which  authorizes  **tke 
successor"  to  make  deeds  where  his  predecessor  had  made  sales,  and  because 
since  that  time  there  has  been  no  change  upon  the  subject,  certainly  not  before 
1892.  What  then  was  the  old  law  when  this  statute  was  enacted?  Tbe  offi« 
cer  who  made  the  sale,  must  make  the  deed.  What  was  the  mischief?  The 
officer  who  made  the.  sale  might  "abscond,  or  be  rendered  unable  by  death  Or 
otherwise"  to  make  the  deed,  consequently  the  purchaser  must  lose  the  benefit 
of  the  |)urchase,  and  if  the  purchase  money  had  been  paid,  must  also  lose  the 
purchase  money.  What  is  the  remedy  ?  In  case  of  the  inability  of  the  officer 
who  made  the  sale  to  make  the  deed,  any  individual  who  may  subsequently  hold 
the  same  office,  may,  under  the  direction  of  the  court  from  which  the  execution 
issued,  make  the  necessary  deed  and  conveyance,  which  shall  have  the  same 
effect  "to  all  intents"  as  if  made  by  the  officer  making  the  sale.  Adopt  the  con- 
«truction  contended  for  by  the  plaintiff's  counsel,  and  the  mischief  resulting 
from  the  old  law  would  be  but  partially  remedied.  The  immediate  "successor" 
of  the  officer  making  the  sale,  might,  as  well  as  his  predecessor  be  "rendered 
unable  by  death  or  otherwise,"  to  make  a  deed.  He  might,  in  fact,  vacate  his 
office  before  a  term  of  the  court  from  which  the  execution  issued,  should  inter- 
vene,  in  which  the  necessary  order  could  be  made.  The  intention  of  the  legis- 
lature  must  have  been  to  secure  to  the  purchaser  the  benefit  of  his  purchase,  and 
this  intention  could  not,  in  every  case,  be  carried  into  effect,  were  the  construc- 
tion insisted  upon  by  the  counsel  for  the  plaintiff  to  prevail.  However  it  mght 
have  been  under  the  laws  previous  to  1822,  the  act  of  the  1st  February  of  that 
year,  "regulating  judgments  and  executions,"  places  the  question  beyond  a 
doubt.  The  thirteenth  section  of  that  act  provides,  that  if  the  officei'  making 
the  sale,  shall  be  incapable  of  making  a  deed,  then  "it  shall  be  lawful  for  any 
succeeding  sheriff  or  other  officer  to  do  it."  20  Stat.  Lam,  74.  The  same 
phraseology  is  used  in  the  statute  of  February  4th,  1824,  (22  Stat.  Laits,»\  IS,) 
under  which  statute  the  deed  in  the  present  case  was  bitlered. 
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It  has  been  further  urged,  that  the  vendi.  and  the  proceedings  under  the  same, 
were  irregular,  inasmuch  as  there  was  no  ehdorsement  of  nulla  bona  upon  the 
writ  of  Ji,  fa*  Had  this  been  the  fact,  a  difficult  question  might  have  been 
presented.  But  we  are  satisfied  from  a  careful  examination  of  the  record  in  this 
case,  no  question  is  presented  as  to  the  necessity  of  such  endorsem3nt.  Counsel 
have  been  led  into  an  errar,  by  confounding  the  cose  of  Fowble  v.  Walker j  de« 
cided  at  the  present  special  session,  with  this  case.  In  that  case,  it  is  true,  it  was 
proposed  to  show  that  there  was  no  endorsement  of  nulla  bonOf  but  the  Court  of 
Common  Pleas  rejected  the  evidence  as  coming  in  at  too  late  a  period.  In  the 
present  case,  it  does  not  appear  whether  such  endorsement  was  or  was  not  made. 

Upon  the  whole,  we  are  not  prepared  to  say  that  there  is  any  thing  errone- 
ous in  the  decision  of  the  Court  of  Common  Pleas;  the  same  must,  therefore,  be 
affirmed* 


FOWBLE  V.  WALKER, 


Wb«i«  a  party  is  in  court  wb«n  an  order  is  made  aflecting  bis  interest,  and  he  makes  no  objection) 
he  cannot,  of  right,  be  heard  upon  a  motion  to  rescind  such  order. 

This  case  came  before  the  court  m  Hamilton  county,  and  was  adjourned  for 
decision  at  this  special  session.  The  record  discloses  the  following  factst — Oa 
the  21st  of  September,  1808,  Raybcrg  and  Taylor  recovered  judgmciit  against 
Fowble  for  one  thousand  one  hundred  and  iifty.fivc  dollars  fifty-thrce  cents, 
damages;  eight  dollars  seventy-onc  cents  costs,  in  the  Court  of  Common  Pleas, 
and  eleven  dollars  twenty-nine  cents  costs  in  the  Supremo  CourX.  On  the  2 1st 
of  October,  1808,  a  writ  of  Ji.  fa.  issued  to  Uie  sheriff  of  Hamilton  county, 
returnable  to  December  term  of  the  same  year.  On  this  execution  the  shcriif, 
Aaron  Gofbrth,  returned: — "I  have  levied  on  one  hundred  and  six  and  one-third 
acres  of  land  in  N.  E.  corner  of  section  twenty.five,  township  three,  and  se« 
eond  fractional  range.  Also,  tynine-four  and  three-fourth  acres  in  lot  twenty. 
five,  township  three,  second  fractional  range,  which  remains  unsold."  On  the 
first  of  May,  1809,  a  vendi,  issued,  upon  which  the  sheriff  made  the  following 
return:— -"I  have  held  inquiry,  and  property  of  the  annual  rent  of  four  hundred 
and  fifty-four  dollars  sixty. two  and  two.third  cents,  and  of  the  value  of  four 
thousand  four  hundred  and  twenty. six  dollars  sixty-two  and  two-third  cents 
was  appraised  by  inquisition  hereto  annexed." 

On  the  5th  of  September,  an  alias  vendi.  issued,  directed  to  Aaron  Gofbrth, 

late  sheriff  of  the  county  of  Hamilton,  on  which  the  sheriff  made  return  that  he 

had  sold  the  property  to  Christopher  Walker  on  the  8th  day  of  December,  1810, 

for  two  thousand  nine  hundred  and  seventy -six  dollars.  This  return  was  s'gned 

by  "Aaron  Groforth,  late  sheriff."  Goforth  died  soon  after,  and  before  any  deed 

was  made.     At  the  December  term,  1812,  of  the  Court  of  Common  Pleas,  on 

the  application  of  William  Corry,  one  of  the  administrators  of  the  lute  sheriff 

Goforth,  it  was  ordered  that  the  return  made  on  the  8th  of  December,  1810, 

should  be  amended,  and  it  was  accordingly  amended  to  read  as  follows:— -'Trop. 

«rt7  on  hand  for  want  «f  bidders."    Subsequent  to  this,  another  vendi.  was 
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iMued,  but  no  return  made.  Here  the  matter  rested,  until  December  tem  of 
the  tame  court,  1627,  when  a  motion  was  made  by  Walker,  for  an  order  to  the 
present  sheriff,  to  execute  a  deed  on  the  return  made  by  the  late  sheriff  Gofbrth, 
upon  the  execution  of  the  6th  September,  1810,  and  also  to  vacate  the  order 
and  amended  return,  made  at  the  instigation  of  the  administrator  of  Goforth»  at 
the  December  term,  1812.  This  motion  was  continued  to  the  February  tenOt 
1828;  and  at  that  time,  to  wit:  on  the  26th  day  of  February,  it  being  prorea 
that  the  purchase  money  had  been  paid,  the  Court,  upon  examination  of  the 
whole  case,  made  the  following  order : 

"William  Rayberg  and  William  W.  Taylor,  o.  Jacob  Fowble,  execotor. 
No.  59,  to  December  term,  1810,  on  judgment  as  follows: — Damages,  one 
thousand  one  hundred  and  fiAy.five  dollars  fifly.three  cents;  cost,C.  P.  eight 
dollars  seventy  .one  cents,  S.  C.  eleven  dollars  twenty-nioe  cents.  Interest  from 
21st  September,  1808.  On  motion,  the  Court  set  aside  the  amended  return 
made  on  the  above  execution,  by  the  administrators  of  Aaron  Goforth,  de- 
ceased, and  reinstate  the  former  one,  and  order  the  said  amended  return  to  be 
held  for  nought,  and  that  all  the  subsequent  proceedings  had  by  reasons  of  said 
amended  return,  be  also  set  aside  and  held  for  nought.  Jacob  Burnet  sworn 
and  examined. 

The  Court  having  carefully  examined  the  proceedings  of  Aaron  Goforth^ 
Esq.  late  sheriff  of  Hamilton  county,  on  the  ahove  execution,  order  it  to  be 
entered  of  record;  they  are  satisfied  that  the  sale  of  the  property  therein  des- 
cribed, on  the  8th  December,  1810,  to  Christopher  Walker,  for  the  sum  of  two 
thousand  nine  hundred  and  seventy  .six  dollars,  has  been,  in  all  respects,  in  con- 
formity  with  jthe  statute.     It  is  therefore  ordered  by  the  Court,  that  John  C 
Avery,  Esq.  sheriff  of  Hamilton  county,  make  and  execute  a  deed  to  the 
purchaser  accordingly;  and  from  testimony  exhibited.  Court  are  satisfied  that 
the  proceeds  of  the  sale  haye  been  regularly  paid  over." 
*  On  the  following  day,  to  wit,  the  27th  day  of  February,  1828,  Fowble  made 
a  motion  in  the  same  court,  to  set  aside  and  vacate  this  order,  which  motion  was 
continued  over  to  the  6th  day  of  March  and  then  over. ruled,  the  Court  refusing 
to  sustain  the  motion,  on  the  ground,  that  opportunity  had  been  offered  to  show 
cause  why  the  order  should  not  have  been  granted,  but  that  none  had  been 
shown. 

When  the  motion  was  over-ruled,  Fowble,  by  his  counsel,  tendered  a  bill  of 
exceptions,  which  was  sealed  by  the  Court.  The  bill  of  exceptions,  discloses 
among  others,  most  of  the  foregoing  facts.  It  also  shows,  that  while  the  mo- 
tion of  Walker  was  pending,  Fowble  was  in  court,  that  Goforth,  when  the  sale 
was  made,  had  cei^sed  to  be  sheriff,  that  other  judgments  were  recovered 
against  Fowble,  executions  upon  which  were  in  the  hands  of  the  sheriff  at  the 
same  time  with  the  execution  in  favor  of  Rayberg  and  Taylor,  that  it  did  not 
appear,  that  there  was  an  endorsement  of  nulla  bona,  upon  any  of  the  writs  of 
fi.  fa.  dec. 

.    The  case  now  comes  before  the  court,  on  a  writ  of  certioran,  to  reverse  the 

decision  of  the  Court  of  Common  Pleas,  on  rtje  motion  submitted  by  Fowble. 

Various  errors  ore  assigned,  but  it  is  deemed  unnecessary  to  state  them  specie 
fically.  * 
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Ca$weU  and  Starr^  for  plaiatiffl     Wade^  for  defendant. 
Opinion  of  the  Courts  hy  Judge  HrrcHCocK. 

Notwithstanding  the  variety  of  facta,  which  are  spread  upon  the  record  in 
this  case,  and  the  variety  of  errors  assigned,  it  seems  to  the  Court,  that  the 
principles  upon  which  it  must  be  decided,  are  confined  to  a  very  narrow  com* 
pass.  Had  the  plaintiff  shown  cause  against  the  motion  which  resulted  in  the 
order  of  the  26th  February,  1828,  while  that  motion  was  pending,  had  the 
Court  of  Common  Pleas  adjudged  the  causes  thus  shown  insufficient,  and  had 
the  plaintiff  tendered  a  bill  of  exceptions,  spreading  the  same  facts  upon  the 
record,  as  they  appear  upon  the  decision  of  his  own  motion  of  the  27th  Febru« 
ary,  the  question  presented  would  have  been  different,  and  probably  of  more 
difficult  solution.  We  should  then  have  been  under  the  necessity  of  inquiring 
into  the  validity  of  that  order.  The  arguments  of  counselj  as  well  as  the  as* 
signment  of  errors,  seem  to  be  predicated  upon  such  a  state  of  case.  Axi 
examination  of  the  record  shows  an  entirely  different  case.  It  is  the  proceed* 
ings  and  decision  upon  the  motion  of  the  27th  February,  made  by  Fowblo 
himself,  and  not  upon  the  motion  made  by  Walker,  at  the  November  term, 
1827,  of  the  Court  of  Common  Pleas,  which  is  said  to  be  erroneous.  Fowble, 
although  in  court,  did  not  show  cause  against  the  motion  first  above  referred 
to,  he  made  no  objection  to  the  order,  he  lay  back  until  the  order  was  made, 
and  subsequently  submitted  his  own  motion  to  the  court,  to  sst  aside  or  vacate 
this  order.  The  only  question  which  can  now  be  examined  is,  whether  the 
court  erred  in  refusing  to  sustain  this  motion. 

Motions  of  this  description,  or  those  somewhat  similair  in  their  nature,  are 
frequently  made,  and  are  always  addressed  to  the  sound  discretion  of  the  court. 
By  sound  discretion,  I  do  not  mean  an  arbitrary  discretion,  but  such  a  discre- 
tion as  may  be  exercised  without  the  violation  of  any  principle  of  law.  Par- 
ties, not  unfrequently,  in  the  progress  of  a  cause,  loss  advantages  in  consequence 
of  their  own  negligence  or  laches,  to  which  they  may  ox  may  not  be  restored 
on  motion,  at  the  discretion  of  the  court.  If  restored,  it  must  be  upon  such 
terms  as  the  court  think  proper  to  impose.  Motions  to  set  aside  nonsuits  or 
defaults,  for  new  trials,  to  amend  pleadings,  <kc.  are  within  every  day  practice^ 
and  it  is  discretionary  with  the  court  to  grant  or  refuse  them.  Where,  how- 
ever, an  advantage  has  been  lost  to  a  party  in  consequenee  of  sheer  negligence, 
it  is  rare  indeed,  that  a  court  will  on  motion  grant  relief.  For  instance,  a 
defendant  neglects  to  plead,  and  suffers  judgment  to  go  by  default.  It  must  be 
an  extraordinary  case,  that  will  induce  the  court  to  set  aside  the  default,  unless 
the  defendaat  <^eis  some  plausible  excuse  at  least,  for  his  neglect. 

The  motion  of  Fowble  is  not  so  far  dissimilar  to  those  referred  to,  but  that 
the  same  principle  ought  to  govern  in  the  settlement  of  it.  Had  he  had  no  day 
in  court,  he  would  have  appeared  under  more  favorable  circumstances.  But 
he  had  a  day  in  court,  and  it  was  owing  to  his  own  laches  that  he  was  deprived 
of  a  fbll  investigation.  He  neglected  to  shew  any  cause  against  the  motion  of 
Walker,  until  that  motion  was  disposed  of  by  making  the  order  of  26th  Februa- 
ry.     He  made  no  excuse  for  this  neglect,  and  on  account  of  this  neglect,  the 
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court  not  only  refused  to  sustaioy  but  over-ruled  his  motioia  of  the  27th  February. 
It  was  withiu  the  discretion  of  the  court  to  grant  or  refosa  it,  and  we  are  not 
prepared  to  say,  that  in  the  exercise  of  that  discretion,  any  principle  of  law 
was  violated,  that  any  error  was  committed. 
The  decision  of  the  Court  of  Commoa  Pleas  is  affirmed. 


BUSTARD  V.  DABNEY,  ET  AL. 

Equity  will  not  aid  a  creditor  to  subject  the  real  estate  of  an  intesute,  where  tlie  heirs  and  repia- 
•entatives  are  non-reiidentt,  and  where  no  letters  of  administraiion  have  been  taken  out  in  ttaii 
state. 

The  creditor  has  a  complete  remedy  at  lav. 

This  was  a  suit  in  chancery  adjourned  here  for  decision  from  the  county  of 
Clermont.  The  bill  charges  that  Oliver  Fowler  died  indebted  to  complainant: 
that  he  left  a  will,  which  was  duly  proven  and  recorded  in  the  state  of  Virginia, 
where  he  died:  that  adminibtra^ion  with  the  will  annexed,  was  granted  to  John 
B.  Dabney,  who  assumed  the  execution  of  said  trust:  that  complainant  brought 
s:ii*  ngainst  him  in  the  County  Court  of  Campbell  county,  Virginia,  and  at  the 
November  term  of  said  court,  in  the  year  1825,  recovered  a  judgment  against 
him  for  two  thousand  and  seventy -six  dollars  seventy.four  cents,  and  six  per 
cent,  per  annum  interest  on  two  thousand  dollars  of  said  sum,  Crom  July  llthg 
3S21,  and  on  seventy -one  dollars  ninety-one  cents,  from  April  27th,  1822,  and 
costs  of  suit.  The  bill  further  alleges,  that  no  part  of  said  judgment  has  beeu 
palJ,  and  that  the  administrator  has  no  assets  in  his  hands  out  of  which  to  pay 
i*.  The  bill  then  charges,  that  the  decedent  or  testator  died  seized  of  certain 
trncts  of  land  in  the  county  of  Clermont,  describing  them,  and  which  are  par- 
licuLirly  described  by  the  survey.  The  bill  makes  the  administrator,  widow, 
caA  heirs,  parties,  and  prays  that  the  lands  may  be  sold  to  pay  this  debt  and 
costs.  The  defendants  are  all  non-residents.  The  infant  heirs  who  are  de* 
foiiJants,  have  filed  their  answer  by  Thomas  Morris,  their  guardian,  od  UUm. 
All  the  other  defendants  have  failed  to  answer,  and  are  in  default. 

BenJuLm^  for  complainant. 

OpinUmof  Ac  Court hy  Judge  Hxtchoock. 

In  all  cases  where  application  is  made  for  the  extraordinary  interpositjoii  of  a 
Court  of  Chancery,  in  granting  relief,  the  first  enquiry  which  presents  itself  is, 
whether  the  complainant  has  plain,  complete  and  adequate  remedy  at  law.  If 
he  has  such  remedy,  he  must  seek  it  through  the  courts  of  law.  It  is  not  suffi. 
cient  for  him  to  shew  that  he  is  entitled  to  redress,  he  must  show  that  he  is  en- 
titled to  it,  in  the  manner  and  in  the  court  in  which  he  seeks  to  obtain  it. 

Our  l^ws  ^re  different  from  those  of  England,  and  some  of  our  sister  states 
on  the  subject  of  the  settlement  of  estates.  The  only  privileged  debts  with  us! 
are  those  contracted  in  the  last  sickness  of  a  decedent,  and  for  funeral  ch vgas. 
All  others  are  to  be  paid  in  equal  proportion.    To  adopt  sny  oourw  of  pxooe^I- 
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iDg  which  would  interfere  with  this  principle,  would  have  a  tendency  to  defeat 
the  policy  of  the  law. 

By  the  constitution  itself,  the  Court  of  Common  Pleas  is  vested  with  the  *^ju. 
rlsdiction  of  all  probate  and  testamentary  matters,  granting  administration,  tho 
appointment  of  guardians,"  d^c.  Art  3,  Sec,  5.  Every  legislative  provision 
which  is  necessary,  has  been  made  for  the  settlement  of  estates.  The  rights  of 
creditors,  as  well  as  all  others  interested,  are  well  secured.  The  first  section  of 
the  act  defining  the  duties  of  executors  and  administrators/'  (22  Statute  Laws* 
125.)  prescribes  the  duty  of  the  Court  of  Common  Pleas,  in  the  appointment  of 
administrators,  where  any  resident  of  the  state  n)ay  die  intestate.  If  the  wid- 
ow or  next  of  kin  will  not  accept  the  trust,  then  any  creditor  of  the  intestate, 
who  will  apply,  may  be  appointed.  Provision  is  made  in  the  same  law,  direct, 
ing  the  course  to  be  pursued,  should  a  will  subsequently  bo  discovered  and  prov- 
ed in  court.  From  such  time,  the  powers  of  the  administrator  must  cease,  but 
his  acts  previously  performed,  are  obligatory.  The  24tli  section  of  the  same 
act  provides  for  the  appointment  of  administrators,  upon  the  estates  of  such  per. 
sons  as  shall  die  leaving  property  rcai  or  personal  within  the  state,  such  person 
not  having  been  a  resident  of  the  state.  And  further,  that  the  same  "rules 
and  regulations"  shall  govern  as  in  other  cases. 

Pursuing  the  provisions  of  this  law,  the  complainant  has  complete  and  adc 
quate  remedy.  He  is  a  "creditor,"  and,  if  no  other  person  will  do  it,  may 
take  letters  of  administration.  His  interest  would  be  as  well  secured,  by  adopt, 
ing  the  course  prescribed  by  this  statute,  as  it  would  be,  were  the  court  to  sus- 
tain the  present  bill.  Should  the  bill  be  sustained,  the  court  would  give  the 
complainant  no  advantage  over  the  other  creditors,  but  would  see  that  the  avails 
of  the  property  was  distributed  among  them,  in  proportion  to  their  several  dc 
mands.  In  making  a  distribution,  we  should  look  to,  and  be  governed  by,  the 
general  law  for  the  settlement  of  estates. 

It  has  been  urged  in  this  cas3,  that  the  decedent  left  a  will,  of  course,  that  k 
would  be  improper  to  apply  for  letters  of  administration.  This  circumstance, 
however,  can  be  no  objection.  Unless  the  will  is  produced,  the  Court  of  Com. 
mon  Pleas  of  the  county  where  the  lands  lie.  has  un  undoubted  right,  ond  is, 
upon  application,  bound  to  grant  letters  of  administration.  If  the  will  be  pro. 
duced,  then  letters  moy  be  granted  with  the  will  annexed.  In  cither  event,  tho 
complainant  secures  his  object,  of  subjecting  the  lands  to  the  payment  of 
debts. 

It  is  further  urged,  that  the  complainant  being-  a  creditor,  although  he  might 
take  letters  of  administration,  still  is  not  bound  to  do  it.  True,  he  is  not.  The 
law  will  not  compel  him  to  assume  the  trust.  But  when  that  law  has  provided 
a  "plain  and  direct"  remedy,  this  Court  will  not  interfere,  to  give  the  complain, 
ant  a  different  one,  merely  to  gratify  his  caprice.  He  may  cither  accept  tho 
remedy  prescrilied,  or  abandon  his  claim. 

If  thero  wero  no  remedy  at  law,  this  Court  would  not  hesitate  to  take  juris. 
diction,  but  inasmuch  as  there  is,  the  bill  must  be  dismissed  with  costs. 
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Where  a  deed  of  tru^t  is  executed  by  the  grantor  and  recorded,  and  the  gmnlta  apats  toacoipl 
the  tnifit,  there  is  a  sui&ciciu  delivery  of  the  deed. 

Where  a  deed  of  trust  conveys  property  to  be  held  by  the  trustee  and  dispoeed  of,as  thegnoun 
shall  direct,  for  ihc  benefit  of  ihe  i^suc  of  a  comcmplaied  innrriage,  the  property  thus  cooreyoil  ta- 
ures  io  the  benefit  of  such  issue,  thou^ii  (he  grantor  die,  without  directing  a  sale. 

If  an  administrator  take  goods  on  replevin  as  the  properly  of  his  intestate,  from  the  posKssioa  of 
a  person  who  is  not  the  o\vn«*r,  an  1  on  the  liial  jur'gment  is  rendered  ngainst  hira,  equity  will  decns 
an  assignment  of  the  judgment  for  the  use  of  the  real  owner  of  the  goods. 

This  was  a  bill  ia  chancery,  sent  here  for  decision  from  Montgomery  county. 
The  principal  object  of  the  suit  was,  to  obtain  the  legal  construction  of  a  deed 
of  trust,  made  by  Sophia  Lowry,  deceased,  of  whom  the  defendant,  Lowe,  was 
administrator,  and  the  other  defendants  her  late  husband,  and  her  chiidreo  by 
him,  and  by  a  former  marriage.  So  much  of  this  deed,  a^  is  material  to  a  right 
understanding  of  the  points  decided,  is  as  follows: 

**  This  indenture,  made  the  fourth  day  of  January,  1822,  between  Sephia 
Cooper  and  James  Steele,"  6&c.  The  indenture,  after  reciting  that  Mrs.  C.  had 
property,  goods,  d^c.  that  came  to  her  from  Mrs.  Z.  and  a  former  husband,  aod 
that  a  marriage  was  intended  between  her  and  one  Fielding  Lowry,  witnesses, 
that  she  "  gives  and  grants  all  her  goods,  rights,  credits,  dec.  in  trust,  that  the 
said  James  Steele,  shall  dispose  of  the  same,  whenever,  in  the  opinion  of  tho 
said  Sophia,  declared  in  writing,  a  reasonable  price  can  be  obtained  for  the 
same,  and  shall  vest  the  proceeds  in  th«  purchase  of  lands  within  the  state  of 
Ohio,  to  be  conveyed  in  fee  simple,  to  the  child  or  children  of  her,  the  said  So- 
phia, to  be  by  him,  Lowry,  begotten,  share  and  share  alike;  and  ia  ease  the 
said  Sophia  shall  die  without  issue,  then  to  the  heirs  of  the  said  Sophia  in  fesi 
And  in  further  trust,  that  the  said  Steele  shall  permit  tho  said  Sophia  to  bafs 
use  and  occupy  the  said  goods  until,  in  the  opinion  of  said  Sophia,  a  reaaonablfl 
price  can  be  had  for  the  same." 

The  bill  states,  that  the  marriage  took  place,  and  issue  was  boxnliTiiigtft  wit» 
Fielding  Lowry,  jr.  Mrs.  Lowry  died  in  May,  1825,  without  asy  declaratioo 
and  having  in  possession  the  personal  property  specified  in  the  deed.  The  doi 
fendant,  Lowe,  was  appointed  her  administrator,  and  took  an  inventory  of  the 
goods,  &c.  found  in  possession  of  Lowry  the  elder,  who  declined  to  delivar  poi* 
session  to  Lowe.  Lowe,  who  considered  the  property  assets  to  which  be  was 
entitled,  prosecuted  a  writ  of  replevin,  and  judgment  was  rendered  against  btm, 
in  fuvor  of  Lowry,  sen.  for  the  sum  of  one  thousand  four  hundred  and  thirty* 
six  dollars  thirty -one  cents.  The  bill  claims  that  the  administrator  shall  paj 
the  debts  of  Mrs.  Lowry,  and  prays  that  the  residue  may  be  paid  to  the  com- 
plainant, for  the  benefit  of  her  heirs  general,  and  an  injunction  to  prevent  the 
collection  of  the  judgment  recovered  by  Lowry,  sen.  against  Lowe. 

The  answer  of  F.  Lowry,  sen.  denies  that  the  trust  deed  was  ever  delivered 
to  the  complainant,  but  states  that  it  was  lefl  in  the  hands  of  the  defendant, 
and  there  remained  until  the  death  of  his  wife.     He  claims  the  property  in  hi* 
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own  right,  aft  having  been  reduced  to  his  possession  during  coverture,  or  in 
right  of  bis  infant  son,  issue  of  the  marriage.  The  answer  of  P.  P.  Lowe,  the 
administrator,  admits  the  principal  allegations  in  the  bill,  and  wishes  the  busi- 
ness amicably  settled.  There  are  interrogatories  filed  which  do  not  materially 
vary  the  above  facts.     The  infants  answer  by  guardian. 

The  testimony  of  Henry  Bacou,  who  drew  the  trust  deed,  shows  that  the 
facts  were  known  to  Lowry,  sen.  who  advised  the  course.  Steele  was  not  pre- 
sent when  the  deed  was  executed  by  Mrs.  C,  but  had  been  consulted,  and 
agreed  to  be  trustee.  The  deeds  were  executed,  and  directed  by  the  grantor 
to  be  put  on  record,  and  delivered  to  the  complainant. 

Upon  this  state  of  the  case,  three  different  claims  were  set  up  to  the  personal 
property  enumerated  in  the  deed  of  trust. 

FirsU  F.  Lowry,  sen.  the  husband,  claimed,  that  the  deed  was  inoperative, 
and  the  property  vested  in  him,  by  possession  in  right  of  his  wife. 

Second:  F.  Lowry,  jr.,  clainied,  that  the  entire  interest  was  secured  to  htov 
unless  the  proceeds  were  necessary  for  the  payment  of  debts. 

Third:  For  the  children  of  Cooper  it  was  claimed,  that  the  trust  enured  for 
the  benefit  of  the  heirs  general  of  the  grantor. 

The  administrator  also  claimed,  that  the  proceeds  should  be  applied  to  the 
payment  of  the  debts  of  the  grantor,  iiis  intestate,  whether  incurred  before  or 
after  her  marriage. 

Stoddarty  CoUet^  and  Corwin  for  complainant.     Crane^  contra. 

By  ike  CousT. 

It  is  said,  that  delivery  is  either  actual,  by  doing  something  and  saying  no- 
thing,  or  verbally,  by  saying  something  and  doing  nothing:  or  it  may  be,  by 
both.  So  a  deed  may  be  delivered  by  him  who  makes  it,  or  by  any  person  of 
his  appointment  or  authority  precedent,  or  assent,  or  agreement  subsequent^ 
Shep.  Tau,  55.  A  deed  delivered  in  trust,  for  the  grantee,  is  sufiicient.  2 
Mass,  R,  449.  If  a  deed  is  read  and  not  formally  delivered,  but  lefl  in  the 
same  place,  this  is  a  delivery  in  law.  Crok,  Eliz.  6  Co.  Lit*  360.  Here  the 
grantee  had  consented  to  accept  the  trust,  and  the  grantor  with  the  knowledge, 
consent,  and  approbation  of  her  intended  hdsband,  executed  the  deed,  and  di« 
rected  it  to  be  recorded  and  delivered.  The  testimony  leaves  no  doubt  of  the 
delivery  according  to  the  strictest  formalities  of  tho  common  law.  1  J,  C* 
it.2d0. 

This  deed  passed  the  entire  estate  to  the  trustee,  for  the  benefit  of  the  issue 
of  the  intended  marriage,  and  for  want  of  issue,  then  to  their  heirs  general  of 
the  grantor,  reserving  the  use  of  the  personal  property,  and  a  discretion  in  the 
donor,  as  to  the  time  of  the  sale  of  the  estate.  The  reservation  of  power  was 
lo  direct  the  sale,  whenever,  in  her  opitiion,  a  reasonable  price  could  he  ob- 
tained.  The  terms  of  the  reservation  would  probably  embrace  the  whole  es- 
tate,  both  real  and  personal.  The  principal  object  was  to  turn  the  personal 
iato  real  estate,  for  the  proceeds  were  to  be  invested  in  lands  in  this  state.-^ 
Thk  discretion  was  a  mere  division  of  the  trusts  for  the  more  effectual  security 
«f  the  issue*    Where  there  is  a  clear  intention,  that  a  person  shall  take,  and 
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the  mode  only  is  leA  to  the  party,  that  is  a  trust,  which  shall  never  fail  by  Don. 
execution,  or  inability  of  the  trustee  to  exercise  it.  Brntcn  v.  Higgt^  5  Yes* 
405. 

It  would  be  rrcst  unrcrscnnblc,  that  the  cestui  que  use  should  lose  the  whole 
estate,  because  the  discirt'cn  of  directing  the  time  of  sale  wrs  prevented  by  the 
death  of  the  trustee.  If  the  princifJe  should  Lc  admitted,  that  there  was  a  re- 
sulting trust,  ly  tlse  non  npfointir.cnt  of  the  grantor,  the  effect  would  be  a  dis- 
tribution of  the  estate  anncng  the  heirs  general  of  Sophia  Lowry,  expressly 
contrary  to  her  intention.  She  has  declared,  in  her  deed,  this  distribution  shall 
not  take  place,  unless  she  should  die  without  further  issue. 

The  case  of  Cook  v.  Brookings  (2  Ves.  t>l.)  was  very  much  like  the  one  un- 
der consideration.  Mai  luck  devised  fidecn  hundred  pounds  to  S.  and  J«  Snow, 
to  be  disposed  of  upon  secret  trust,  revealed  to  S.  Snow,  who  declared  in  wri- 
ting, they  should,  of  the  profits,  maintain  the  testator's  daughter,  Anne,  then 
married  and  in  case  she  should  survive  her  husband,  she  was  to  have  the  whole 
sum;  but,  in  case  she  died  in  the  lifetime  of  her  husband,  then  the  fiAeen  hun- 
dred pounds  were  to  go  to  his  daughter  L.  in  such  shares  and  proportions  as 
Anne  should  advise.  Anne  died  in  the  lifetime  of  her  husband,  and  made  no 
appointment. 

The  court  held,  that  this  was  not  a  resulting  trust,  and  distributed  the  money 
amongst  the  children  of  L.  per  stirpes.  Whether  we  consult  the  obvious  inten- 
tion of  the  donor,  or  the  principles  of  law  applicable  to  the  case,  the  result  is  the 
same,  that  here  is  no  resulting  trust  to  the  heirs  of  Sophia  Lowry^  in  conse- 
quence of  her  death  without  declaring  her  opinion,  that  the  time  had  arrived 
when  a  reasonable  price  could  be  obtained  for  the  property,  secured  to  the  issue 
of  the  marriage.  The  complainant,  therefore,  as  cestui  que  trust  for  the  infant 
defendant,  F.  Lowry,  jr.  is  entitled  to  the  property,  or  its  value,  either  from 
Lowry  the  elder,  or  the  person  who  has  obtained  the  possession  of  it  from  him. 

But  it  appears  from  the  pleadings,  that  the  defendant,  Lowe,  as  administrator 
of  the  estate  of  Sophia  Lowry,  prosecuted  an  action  of  replevin  agoinst  F. 
Lowry,  sen.  for  the  personal  property  mentioned  in  the  deed  of  trust,  and  that, 
having  failed  to  establisii  his  right,  judgment  has  beco  rendered  against  him  (or 
the  sum  of  one  thousand  four  hundred  and  thirty-six  dollars  and  thirty -one 
cents,  the  value  found  by  a  jury  under  the  provision  of  the  statute.  The  pro- 
perty belonged  to  neither  of  the  parties  to  the  suit,  and  yet  the  defendant  has 
obtained  a  judgment  for  its  full  value. 

The  law  has  either  transferred  that  property  to  the  plaintiff,  which  clearly 
docs  not  belong  to  him,  or  there  is  a  penalty  at  least  to  its  full  value  for  com. 
mencing  a  groundless  action.  This  is  a  view  of  the  statute  not  very  favorable 
to  its  provisions,  as  a  substitute  for  the  writs,  de  retomo  Imhendo  and  of  tciiJker* 
nam.  It  is  fortunately,  perhaps,  not  now  necessary  to  consider  whether  Lowe 
would  be  also  answerable  to  the  trustee  for  the  property,  or  its  vfilue,rm  case 
he  elected  to  bring  an  action  at  law  upon  the  tortoins  possession  of  the  admin* 
istrator.  The  court  thinks,  that  without  violating  any  principle  of  equity,  the 
judgment  in  favor  of  Lowry  the  elder,  can  be  taken  as  a  trust  fund  for  his  infant 
son.  This  is  upon  the  grounds  that  the  judgment  is  more  beneficial  to  the  in- 
fant, than  the  goods  in  specie.     Lowe  cannot  be  aided  in  this  court.     Tbit  iias 
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already  been  determined  in  the  case  of  Lowe^  AdftCr.\x.  F.  Lowry^  sen.  eL  oL 
The  proceedings  in  replevin,  have  transferred  to  him  the  possession  of  the  pro« 
perty,  and  charged  him  with  the  judgment.  He  must  abide  by  this  bitter  law. 
But  as  that  judgment  is  the  proceeds  of  the  infant's  property,  and  as  neither 
the  plaintiff  nor  the  defendant  in  the  action,  had  a  shadow  of  legal  right,  equity 
requires  that  Lowry,  sen.  should  transfer  it  to  the  cestui  que  trusty  to  be  applied 
according  to  the  declared  intentention  of  Sophia  Lowry.  The  court  decree* 
that  F.  Lowry,  sen.  assign  the  judgment  recovered  in  the  action  of  replevin 
against  P.  P.  Lowe,  except  the  costs,  to  the  complainant,  who  is  to  collect  the 
same  in  the  name  of  Lowry,  who  is  perpetually  enjoined  from  interfering  with 
the  collection  thereof,  or  from  discharging  or  releasing  the  same,  or  the  pro« 
ceeds  thereof.  And,  as  to  the  other  defendants,  the  bill  is  to  be  dismissed.—* 
And  it  is  further  ordered  and  decreed,  that  the  costs  of  this  suit  be  paid  out  of 
the  proceeds  of  the  judgment,  and  the  residue  to  be  retained  by  the  complainant, 
for  the  further  direction  of  this  court. 
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Personal  property  cannot  be  made  the  subject  matter  of  a  bill  of  peace  unless  the  right  at  law  has 
bten  establisho^i . 

Where  a  party  prosecutes  a  groundless  action  of  replevin  equity  will^not  relieve  htm  ftom  iha 
legal  consequences* 

This  was  a  bill  in  chancery,  which  was  adjourned  here  for  decision  from 
Montgomery  county,  in  connection  with  the  preceding  cause,  between  the 
same  parties*  The  facts  necessary  ^to  state,  for  a  clear  understanding  of  the 
decision  of  the  court,  are  tKese: — 

In  the  mouth  of  January,  1822,  Sophia  Cooper,  widow  and  relict  of  Daniel  C. 
Cooper,  dec.  being  possessed  of  considerable  personal  property,  and  soj^ne  real 
estate,  both  in  her  own  right,  and  as  dower  in  her  late  husband's  estate,  being 
also  the  mother  of  two  children,  sons  of  herself  and  D.  C.  Cooper,  dec.  in  con- 
templation of  a  marriage  with  the  defendant,  Fielding  Lowry,  made  a  convey- 
ance in  trust,  of  her  principal  property,  real  and  personal,  to  the  defendant 
Steele,  to  hold  the  same  for  her  own  use,  during  her  contemplated  coverture, 
and  for  any  issue  that  might  spring  from  it,  reserving  a  power  in  herself,  at 
any  time,  to  direct  the  trustee  in  making  certain  dispositions  of  the  property. — 
The  marriage  took  place,  and  there  was  issue  of  it,  one  son,  the  defendant, 
Fielding  Lowry,  jr.     The  property  remained  in  the  possession  of  Mr.  and  Mrs* 
Lowry,  and  was  considered  subject  to  the  trust,  until  her  death  in  1825.     She 
had  contracted  some  debts  during  her  widowhood,  which  remained  unpaid.— 
Some  debts  arose  during  her  marriage  with  Lowry,  in  improving  her  real  es* 
tate,  and  the  expenses  of  her  last  sickness  and  funeral  were  to  be  paid.     The 
plainiifT  Lowe,  at  the  request  of  the  defendant  Lowry,  look  letters  of  adminis- 
tration to  Mrs.  Lowry,  and  under  these,  he  claimed  form  Lowry,  in  whose 
possession  they  remained,  the  personalties  included  in  the  deed  of  trust,  Lowry 
refused  to  deliver  them,  upon  which  Lowe,  having  had  them  appraised,  brought  a 
replevin  against  Lowry,  and  thus  obtained  the  possession*     On  the  trial  of  th« 
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replevin,  a  verdict  was  rendered  against  Lowe,  and  damages  given  in  favor 
of  Lowry  for  twelve  hundred  and  fifty  dollars  seventeen  cents,  as  the  value  of 
the  goods,  one  hundred  and  twelve  dollars  eighty-seven  cents,  as  interest,  and 
sixty-nine  dollars  twenty  cents  as  costs. 

The  bill  sets  out  these  proccedin^rs,  and  also  sets  out  the  debts  due  from  Mrs. 
Lowry,  and  the  means  within  the  reach  of  the  administrator  to  pay  them.  It 
prays  a  decree,  charging  the  estate  of  Mrs.  Lowry  with  these  debts,  and  re- 
quests that  some  order  be  made  for  the  legal  disposition  of  the  balance,  asks  an 
injunction  against  the  judgment  obtained  by  Lowry,  in  the  replevin  suit,  and 
prays  for  general  relief. 

The  defendant  Steele  admitted  the  facts  stated  in  the  btll;  Lowry  demarred. 

Lowe^  fbr  complainant.     Bacon,  for  defendant. 
By  the  Court. 

There  is  no  equity  in  the  bill  upon  which  the  complainant  can  be  relieved. — 
Its  chief  object,  though  somewliat  dimly  presented,  is  that  of  a  bill  of  peace^ 
But  the  subject  matter  docs  not  relate  to  real  estate,  and  as  to  the  personal,  the 
complainant  has  established  no  right  at  law.  This  is  deemed  indispensable  to 
sustain  a  bill  of  peace,  unless  an  issue  is  necessary  to  bring  in  different  interes- 
ted parties,  and  thus  prevent  litigation,  and  a  multiplicity  of  suits.  2  Johnn 
Ch.  281. 

There  seems  to  be  no  ground  for  relieving  the  complainant  against  the  Judg- 
ment at  law,  in  the  action  of  replevin.  There  is  no  allegation,  that  the  com. 
plainant  was  ignorant  of  any  material  fact  since  discovered:  no  suggeslicn  of 
fraud,  accident,  surprise,  or  mistake.  No  circumstance  is  charged  in  the  bill, 
to  warrant  a  conclusion  that  the  judgment  at  law  is  not  according  to  the  right 
of  the  case.  On  the  contrary,  we  are  satisfied,  from  another  case  which  has 
been  before  us  in  connexion  with  this,  that  the  judgment  against  the  complain, 
ant  in  replevin,  is  unimpeachable.  The  facts,  that  he  prosecuted  a  groundless 
action,  and  that  the  result  has  involved  him  in  a  heavy  responsibility,  supply  no 
grounds  for  his  relief  here.  If  the  peculiar  provisions  of  the  statute  regulating 
the  proceedings  in  replevin,  operate  hardly  in  a  particular  case,  that  circum- 
stance invests  the  court  with  no  power  to  relieve  against  them.  4  Vcs,  639. 
The  injunction  must  be  dissolved,  and  the  bill  dismissed  with  costs. 


KING  V.  KENNY. 


Thfl  original  survey  and  cnirieu  in  ihe  office  of  touuty  coinmiss'.oiiTTs  nr«  ailint««ib!e  su  ei  ii^uce 
instead  of  autheniicatcd  copii-s. 

This  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Athens  county, 
brought  to  reverse  a  judgment  rendered  in  that  Court,  in  a  case  where  the 
plaintiff  in  error  was  defendant,  aiid  the  defendant  in  error  plaintiff.  It  was 
an  action  of  trespass  with  force  and  arms,  for  breaking  and  entering  plaintiff  *i? 
close,  breaking  down  and  carrying  away  fences,  and  for  carrying  away  and 


4  HAMMOND,  79.  731 

converting  rails.     Plea,  not  guilty.     Verdict  and  judgment  for  piaintifT,  for 
fivo  dollars  and  costs. 

At  the  trial  the  defendant  took  a  bill  of  exceptions  to  the  admission  of  certain 
testimony  offered  by  the  plaintiff.  The  testimony  offerad  and  excepted  to,  con- 
sisted of  the  commissioners'  book,  containing  ths  minutes  of  the  proceedings 
of  the  commissioners  in  laying  out  a  road,  and  the  original  report  of  the  re- 
viewers and  plat  of  survey,  without  a  record  of  either.  Upon  this  bill  of 
exceptions  the  writ  of  error  was  founded,  and  the  error  assigned  was  the  ad- 
mission of  the  testimony. 

H.  Stanherry,  for  plaintiff  in  error.    ■ 

Bsf  the  CouBT. 

The  error  complained  of  in  this  case,  is,  the  admission  of  original  document* 
in  evidence,  instead  of  authenticated  copies.  It  is  clear,  that  the  question^  as 
presented  in  the  record,  is  not  a  mere  abstract  proposition,  as  applicable  to  any 
other  case  as  to  this.  In  such  cases,  a  bill  of  exceptions  docs  not  lay  the  foun- 
dation for  a  writ  of  error.  1  Cranch,  310.  Another  rule,  as  to  the  bill  of 
exceptions,  is,  that  the  party  excepting,  must  distinctly  point  out  wherein  he 
may  have  been  prejudiced  by  the  decision  excepted  to.  2  Caines,  169.  8  John. 
887. 

But  waiving  this  consideration,  the  Court  are  called  upon  to  determine  tho 
points,  whether  the  original  papers,  with  the  minutes  of  the  commissioners,  are 
admissible  evidence  to  shew  the  establishment  of  a  road;  or  whether  the  record 
make?  the  public  highway.  The  statute  declares,  the  commissioners  shall  cause 
the  report,  survey  and  plat  to  be  recorded,  and  from  thenceforth  the  road  shall 
be  considered  a  public  highway.  The  petitioners,  the  reviewers,  the  surveyor 
and  commissioners,  performed  the  whole  duties  under  the  law.  The  omission 
was  in  the  clerk  of  the  commission ors.  It  would  S3em  unreasonable,  that  such 
ministerial  non  feasance,  should  render  the  whole  proceedings  nugatory.  To 
authorize  this  construction  for  such  omission,  would  require  precedent  and  au- 
thority; but  in  fact,  they  are  the  other  way.  When  all  the  requisites  have  been 
performed,  which  authorize  a  recording  officer  to  record  any  instrument  what- 
ever, it  is  in  law  considered  as  reconbd,  although  tlie  manual  labor  of  writing 
it  in  a  book  kept  for  that  purpose,  has  not  baen  performed.  (Marbury  v.  Mad- 
ison,)  1  Cran.  161,  10  EisL  850.  The  commissioners  holding  a  pubhc  office, 
and  entitled  to  the  custody  of  their  own  records,  cannot  be  compelled  to  produce 
the  originals  in  court;  but  when  presented,  they  are  as  good  evidence  as  copies 
can  be,  authenticated  in  the  most  ample  forms  of  law.  Courts,  for  a  most  obvi, 
ous  reason,  will  not  compel  the  production  of  their  own  original  records,  as 
evidence  for  parties,  or  those  of  any  other  public  officer;  but  have  never  re- 
fused  to  admit  them  on  the  ground  that  they  were  not  of  as  high  a  nature  as 
copies.  Indeed,  it  is  a  general  rule,  which  admits  of  no  single  exception,  that 
originals  are  good  evidence,  where  copies  would  be  admitted.  1  Starkit  E, 
151.  The  authenticity  of  the  copy,  cannot  be  made  more  perfect  than  the 
record  itself.  A  record,  therefore,  may  be  proved  by  more  production.  It 
appears  in  this  case,  the  original  do3umoats  wore  b3for3  tli3  court,  as  well  as 
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the  minutes,  and  we  will  not  enquire  how  they  came  there.     When  theee  pro- 
ceedings  were  found  in  the  possession  of  the  party  ofiering  them  in  evidence,  tba 
court  below  had  no  further  enquiry  than  to  reject  or  admit  them. 
Judgment  of  the  court  below  affirmed. 


MORRIS  V.  MARCY.  ET  AL. 

The  theriff  is  authorized  to  uke  bail  on  an  attachment  for  contempt. 

This  was  an  action  of  debt»  adjourned  hero  for  decision,  from  the  county  of 
Athens.  The  declaration  was  upon  the  obligatory  part  of  the  bond,  in  the  usual 
form.  The  defenijant,  Marcy,  craved  oyer^  and  set  out  the  condition  in  these 
words;— 

**The  condition  of  this  obligation  is  such,  that  if  the  above  bound  John  Mar- 
cy,  shall  and  does  appear  before  the  judges  of  the  Supreme  Court,  to  be  holden 
at  Athens,  in  and  for  the  county  of  Athens,  on  the  first  day  of  the  next  term,  and 
answer  unto  what  shall  then  and  there  be  objected  to  him,  by  the  state  of  Ohio, 
and  not  depart  the  Court  without  leave,  then,"  d^c. 

Upon  the  oyer,  the  defendant  Marcy,  pleaded:-*^ 

FiraU     Non  est  factum 

Second*  That  the  bond  was  executed  by  Marcy,  as  principal,  and  his  eo^de* 
fendants  as  his  sureties,  to  the  plaintiff  Morris,  as  sheriff,  and  that  at  the  time 
when  the  bond  was  so  executed  and  delivered,  the  sherifi*  Iiad  not  served,  and 
was  not  serving  any  writ  or  capias  against  said  Marcy,  upon  any  indicUnent 
found,  d£c. 

To  this  plea,  the  plaintiflf  replied,  that  the  Supreme  Court,  sitting  in  Athens 
county,  awarded  a  writ  of  attachment  against  Marcy,  for  contempt,  returnable 
to  the  next  succeeding  term,  which  writ  was  duly  issued,  and  put  into  the  hands 
of  the  sherifif,  commanding  him  to  take  the  body  of  said  Marcy,  d&c.  upoo  which 
writ  he  arrested  Marcy,  and  at  his  special  request,  took  the  bond,  dtc. 

The  defendant  demurred. 


Stanhery,  in  support  of  the  demurrer.     Olds,  contra. 
Bff  the  CouxT. 

The  court  are  called  to  decide,  upon  the  pleadings,  whether,  on  attachment 
for  contempt,  the  sheriff  can  take  bail  or  not.  The  defendants  do  not  rely  upon 
performance  of  the  condition,  nor  upon  any  excuse  for  non  performance;  but 
upon  the  fact,  that  the  sheriff  took  this  bond,  and  discharged  the  prisoner  "with-  * 
out  having  any  capias  upon  indictment,  found."  The  fourth  section  of  the  act 
to  which  this  plea  refers,  authorizes  an  arrest  in  any  county  in  the  state,  and 
directe  the  person  to  be  committed  or  held  to  bail,  as  shall  be  provided  for  by 
law,  &c.  By  the  act  "defining  the  duties  of  sheriffs  and  coroners  in  certain 
cases,"  the  sheriff  must  preserve  the  public  peace,  and  cause  all  persona  guilty 
of  a  breach  thereof,  within  his  knowledge  or  view,  to  enter  into  recognizanca 
with  sureUes,  for  keeping  the  peace,  and  appean^g  at  the  succeeding  term  of  th# 
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Coraoioa  Pleas,  dec.  The  authority  to  take  bail  upon  an  attachment  G>r  con* 
tempt,  is  not  expressly  given  to  the  sheriff  by  either  of  these  acts.  The  necessity 
of  issuing  a  capias  for  contempt,  appears  not  to  have  been  in  the  contemplation 
of  the  legislature,  when  they  were  under  considera'ion^  To  enable  the  plain, 
tiff  to  recover  upon  this  bond,  the  power  of  the  sheriff  to  take  bail,  must  either 
be  found  in  the  usages  of  the  common  law,  or  be  justly  inferred  from  the  provi- 
•ions  of  our  statutes. 

At  common  law,  bail  was  allowed  for  all  offences  except  murder,  2  InsL  190. 
The  accused  might  be  bailed  until  convicted  of  the  offence.     2  Inst.  186.  2 
Saik.  G08,  (Rexv.  Daws,)     Daws  was  taken  by  attachment  for  contempt,  and 
the  sheriff  took  a  bail  bond  for  his  appearance.     The  Court  agreed  tha.t  a  bail 
bond  might  be  taken  by  the  sheriff  on  attachment.     A  resolution  of  the  judges 
appears  afterwards  contrary  to  this.     1  Strange,  479.     Both  of  these  decisions 
grew  out  of  the  Stafute,2*d,  H.  VI,  c.  10,  and  the  reasons  are  not  given  in  ei- 
ther  case.     At  common  law,  the  sheriff  was  not  compelled  to  take  bail  for  the 
appearance  of  his  prisoner,  but  might  of  his  own  accord.     1  Vent,  55.     By  the 
Statute  of  Westminster  first,  the  sheriff  is  forbidden  to  take  any  thing  for  the 
escape  of  a  thief  or  felon,  unless  it  be  first  judged  an  escape  by  the  justices  in 
Eyre.     2  Insi,   164.     North  C.  J.  in  delivering  the  opinion  of  the  court,  in 
{Ellis  V.  Yarborough,  Sheriff,  Spc)     2  Mod.   181,  says,  "the  common  law  wae 
very  rigorous  as  to  the  execution  of  process;  the  capiat  was  Ua  quod  capias 
the  body  at  the  day  of  the  return,  and  if  the  sheriff  had  arrested  one  it  had 
had  been  an  escape  to  let  him  go.     Before  this  statute,  23,  H,  6,  c.  10,  the  sher- 
iff usually  took  securities  for  the  appearance  of  the  prisoner,  and  by  this  means 
used  great  extortion,  dec.  to  prevent  which  mischiefs,  this  statute  was  made  and 
80  designed."     It  seems,  therefore,  quite  clear,  that  before  this  statute,  the  shorn 
iff  might  take  bail  in  criminal  cases,  although  not  compelled  to  do  so.     If  the 
prisoner  failed  to  appear,  it  was  an  escape;  but*lhe  undertaking  of  the  sureties 
was  not  void,  and  it  would  seem  not  void,  although  taken  for  case  and  favor  be- 
fore the  statute,  23,  //.  6.     So  here,  the  sheriff  might  be  liable  in  the  first  in-i 
stance  for  the  escape;  but  it  would  not  follow  that  the  bond  taken  for  appear- 
ance would  be  void.     We  therefore  conclude  that  the  taking  of  the  bond  was 
warranted  by  the  principles  of  the  common  law,  and  cannot  be  avoided  by  the 
obligors,  unless  the  statute  law   restrained  the  powers  of  the  sheriff.     But  if 
this  exercise  was  not  warranted  by  common  law,  it  would  be  worthy  of  enquiry 
whether  it  is  not  fairly  inferable  from  our  statutory  regulations.     It  will  not  be 
■eriously  controverted,  that  a  power  to  let  to  bail  in  criminal  cases,  is  one 
which  cannot  be  safely  intrusted  to  those  officers.     The  legislature  has  granted 
it  to  them  upon  indictments  found,  and  breaches  of  the  peace.     If  it  is  proper 
to  be  exercised  afler  the  guilt  of  the  accused  has  been  found  by  a  grand  jury, 
no  sound  reason  could  be  discerned  why  it  should  not  be  before.   The  presump- 
tion of  guilt  is  certainly  stronger  after,  than  it  is  before  the  indictment  found. 
The  statutes  enlarge,  but  do  not  restrain  the  powers  of  the  sheriff  to  take  bail. 
We  are  forced  to  the  conclusion,  that  the  legislature  intended  to  include  the  ex- 
ercise of  the  less  responsible  power  in  the  grant  of  the  greater.     This  view  of 
the  powers  of  the  sheriff  is  fortified  by  an  examination  of  the  nineteenth  sec- 
tion of  the  a£t,  ''pointing  out  the  mode  of  trying  criminals."    If  we  give  tl)is 
act  th«  strict  construction  insisted  upon,  by  the  defendants,  for  the  OQa  to  which 
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their  pleadings  refer,  a  person  imprisoned  on  attachment  for  contempt,  howerer 
small  the  offence,  or  weak  the  presumption  of  guilt,  would,  in  many  instancesr 
owing  to  casualties  not  un frequent  in  this  court,  be  compelled  to  suffer  a  most 
wasting  imprisonment  without  bail  or  mainprise.  The  act  last  referred  to,  if 
taken  literally,  and  without  latitude  of  construction,  would  only  authorize  a 
judge  to  admit  to  bail  when  the  prisoner  is  confined  by  warranty  or  capias  upon 
indictment.  This  would  be  placing  one  who  hnd  merely  disobeyed  the  orders 
or  rules  of  court,  in  the  situation  of  him  who  was  under  a  charge  of  a  capital 
crime.  The  statute  should  be  very  explicit  to  do  this.  While  the  rules  of 
construction  will  admit  of  a  diilorent  interpretation,  the  court  should  not  pat 
this  harsh  one  upon  them.  The  right  to  exercise  this  power  by  the  sheriff  is 
less  doubtful  than  by  a  judge  under  the  act  above  referred  to.  If  neither  have 
the  power,  the  hjgislature  must  havo  widely  departed  from  the  general  charac- 
ter of  our  criminal  jurisprudence,  whic.i  is  to  extend  to  the  accused  every  in. 
dulgence  consistent  with  the  public  good.  We  think  they  have  not  so  de. 
parted. 

The  defendant's  principal  has  received  the  full  benefit  of  the  condition  of  the 
bond,  which  is  ncitlier  opposed  to  sound  public  policy,  the  usage  of  the  common 
law,  or  the  provisions  of  any  statute  of  the  slate;  but  on  the  contrary,  the  right 
to  take  it  is  fairly  iin[)lic(l  in  the  powers  given  to  the  Sheriff,  incases  requiring 
more  prudence  and  (iiscieiion,and  seems  to  accord  with  the  mild  character  of 
our  criminal  jurisprudence.  The  demurrer  to  the  replication  is  therefore  over- 
ruled. 

Judgment  for  the  plaintiff.     Judge  Swan  was  ill,  and  did  not  sit.     Judg^ 
Hitchcock  dissented. 


LESSEE  OF  HAINES  v.  LINDSEY. 

The  dpeil  of  a  deputy  shciiff,  for  Innrls  sold  on  pxcrut'ion  by  h'lmsclf  or  the  sheriff,  is  valid. 
Tl»c  warrant  (lepiiiiziiig  an  uiidershcnff  is  vol  id  if  filed  wiih  ihc  clerk  though  the  filing  beno^ 
ondoiscd« 

This  case  came  before  the  court  on  a  motion  for  a  new  trial,  roade  by  the 
defendant;  the  decision  of  which  was  adjourned  here  from  Clermont  county.— 
The  defendant  claimed  title  under  a  sale  upon  judgment  and  execution,  the 
sheriff 's.deed  being  executed  by  the  deputy  sheriff.  At  the  trial  this  deed  was 
rejected,  with  leave  that  the  defendant  move  for  a  new  trial,  for  error  in  the 
court  in  rejecting  that  deed. 

T.  Morris  and  T.  Moorehead,  in  support  of  the  motion.     Este,  against  it. 
By  the  Court. 

In  the  most  ancient  times  of  the  English  common  law,  the  sheriff  had  his  un- 
der sheriff.  6,  Com*  Di,  413.  Such  deputy,  when  appointed,  was  vested  with 
authority  to  perform  every  ministerial  act  that  the  principal  sheriff  could  per- 
form.    The  power  given  the  principal  sheriff,  by  our  statute,  is  but  in  affinn- 
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abce  of  the  common  law,  and  must  be  considered  as  clothing  the  deputy  with  the 
ordinary  authority  exercised  by  the  deputy  sheriffs  at  the  common  law;  and  we 
think  that  upon  just  principles  of  analogy,  the  power  to  make  conveyances 
of  lands  sold  under  execution,  may  be  legitimately  exercised  by  the  deputy. 

A  writ  of  elegit  in  England,  directed  tiie  sheriff  to  hold  an  inquisition  upon 
the  debtor's  lands,  and  according  to  the  finding  of  that  inquisition,  set  off  to  the 
plaintiff,  in  execution,  a  certain  portion  of  those  lands  to  be  iield,  at  an  annual 
rent,  until  the  debt  is  paid.  The  inquisition  and  sheriff's  retnrn  upon  the  writ, 
are  the  evidence  cf  the  creditor's  right  to  the  possession  of  the  lands.  It  has 
been  adjudged,  not  only  that  a  deputy  sheriff  may  take  an  inquisition,  and 
make  an  extent  upon  elegit,  but  that  the  bailiff  of  a  liberty  may  do  it,  by  war. 
rant  under  him.  Croke  Cha.  319.  In  our  state,  the  order  of  the  Court 
confirming  a  sale,  and  the  sheriff' 's  deed  in  conformity  with  that  order  are  es- 
sential items  of  proof  to  sustain  the  purchaser's  title.  And  there  is  certainly 
nothing  but  what  is  strictly  ministerial,  in  executing  the  deed,  when  the  Court, 
acting  judicially,  have  confirmed  the  sale.  Molding  an  inquisition  upone/e^£/, 
bears  a  much  stronger  semblance  of  exercising  a  judicial  authority. 

In  New  York  it  is  settled  that  an  inquisition  of  damages  may  be  held  by  the 
deputy  sheriff.  2  John.  0*3.  The  very  question  presented,  in  this  case,  ha» 
been  directly  decided  in  that  state,  and  the  validity  of  a  sheriff's  deed  executed 
by  a  deputy,  sustained.  10  John,  223,  7  Coio.  737.  The  statute  of  New 
York  authorizes  the  sheriff,  "by  writing  under  his  hand  and  seal,  to  make  some 
proper  person  under  sheriff,"  (Sec.  It  directs  that  "such  he  recorded  in  the  of- 
fice of  the  clerk  of  the  county;"  but  it  docs  not  define  what  shall  be  the  powers 
of  the  deputy,  in  the  life  of  the  principal.  In  case  of  his  death,  it  declares 
the  deputy  shall  in  all  things  execute  the  office  of  sheriff  of  the  same  county.'* 
Our  statute  is  much  stronger  than  this,  for  it  directs  that  the  warrant  appoint- 
ing the  deputy,  shall  authorize  him  "  to  perform  all,  and  singular  the  duties  ap. 
pertaining  to  the  office  of  sherid,  within  his  respective  county,"  These  duties 
he  may  perform  in  the  life  of  the  sheriff,  and  as  the  execution  of  the  deed,  af. 
ter  a  sale  of  real  estate  is  one  of  them,  we  consider  the  authority  as  vested  in 
the  deputy  by  express  terms. 

In  this  case,  an  exception  is  taken  that  the  warrant  constituting  the  deputy, 
has  not  been  filed  agreeably  to  the  provision  of  our  statute.  It  appears  to  have 
passed  through  the  proper  office,  before  it  was  placed  with  the  papers,  in  this 
Cause.  There  is  no  further  evidence  that  it  was  filed.  In  our  practice,  the  or. 
dinary  evidence  that  a  paper  has  been  officially  filed,  is  the  clerk's  endorse- 
ment of  that  fact,  upon  the  back  of  it.  But  we  are  not  prepared  to  sa^  that  it 
cannot  be  filed  unless  thus  endorsed,  or  that  no  other  evidence  than  the  endorse- 
ment can  be  received  to  establish  the  fact  of  filing.  It  would  be  especially 
dangerous  to  suspend  the  validity  of  titles  to  land  upon  any  practice  of  a  minis- 
terial  officer,  regulated  by  no  positive  law,  and  not  so  supported  by  usage  and 
precedent  as  to  constitute  an  unbending  rule.  The  exact  time  when  a  paper  is 
placed  upon  file,  frequently  is  very  material  to  rights  arising  under  it,  and,  for 
this  reason,  the  practice  of  endorsing  the  fact  and  the  date,  upon  the  paper  itself 
meets  the  entire  approbation  of  the  Court.  Still  had  the  paper  been  placed  in 
the  office,  either  strung  upon  a  thread,  or  laid  in  a  drawer  or  pigeon  hole,  we 
conceive  it  would  be  filed  within  the  terms  of  the  law.    'The  fact  of  filing  it  is 
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to  be  regarded  as  a  matter  in  paUt^aeeing  there  is  no  kw  <firecting  it  to  be  made 
matter  of  record.  In  the  absence  of  all  testimony  with  regard  to  the  paper, 
except  that  it  had  been  in  the  clerk's  office,  before  it  was  used  in  the  cause  be- 
fore us,  we  feel  bound  to  presume  that  it  was  regularly  filed.  If  the  deputy 
deposited  his  warrant  of  deputation  with  the  clerk,  and  that  officer  omitted  to 
file  it,  we  are  not  satisfied  that  the  power  of  the  deputy  should  be  deemed  vcrid, 
upon  !hat  account.  iCrancA,  IGl.  But  it  is  not  now  necessary  to  express 
an  opinion  on  this  point.  The  verdict  must  be  set  aside,  and  a  new  trial 
granted:  the  costs  to  abide  the  event  of  the  suit. 


HOLMES  V.  ROBINSON. 

Jutlgmcnifi  bciw ceil  the  fame  j  anicf,  and  (^uo  in  the  same  r>gh:s,  may  be  set  off,  on  motion.         ^ 

This  was  a  motion  made  by  Holmes  to  have  set  oflf  of  certain  judgments  be- 
tween the  parties.  Holmes  had  recovered  two  judgments  against  Robinson, 
in  the  Courts  of  Franklin  county,  for  an  aggregate  amount  of  more  than  one 
thousand  dollars.  Robinson,  who,  on  the  record,  sued  for  the  use  of  Reed,  had 
recovered  against  Holmes,  in  the  Supreme  Court  of  Pickaway  county,  for  a 
sum  exceeding  three  hundred  dollars.  Besides  the  judgment  debts,  Robinson 
owed  Holmes  somo  other  monies,  and  there  was  a  suit  in  Chancery  pendiag  be- 
tween them,  in  which  a  Master  had  reported  a  considerable  balance  due  from 
Robinson  to  Holmes.  There  was  no  assignment  of  the  debt  against  Holmes, 
from  Robinson  to  Reed,  but  it  was  proof  that  Robinson  had  agreed  with  tbe 
attorney  who  held  his  note  to  Reed,  that  the  suit  ajjainst  Holmes  should  be 
brought  for  Reed's  use,  and  the  an^ount,  when  recovered,  applied  to  the  pay- 
ment of  Reed's  claim.  The  motion  was  adjourned  here  for  decision  from  the 
county  of  Pickaway. 

G,  TV.  Doan,  in  support  of  the  motion.     J.  Olds,  against  it. 
By  die  Court. 

The  practice  of  setting  off  one  judgment  against  another,  between  the  same 
parties,  and  due  in  the  same  rights,  is  ancient  und  well  established.  Some  of 
the  adjudged  cases  go  upon  that  principle  of  extending  the  statutes  of  set-off  in 
their  sj5irit  of  equity  and  justice.  Others  hold  the  exercise  of  the  power,  inde« 
pendent  of  the  powers  of  set-off,  and  rest  it  upon  the  general  jurisdiction  of  a 
court  over  the  cause  and  the  parties,  when  before  them.  Of  the  first  class  of 
cases,  we  may  cite,  8  W?L  296;  2  Blac.  Rep.  826;  2  Bos.  and  PuL  28;  2 
Caines,  190.  Of  the  latter,  4  Term,  123;  1  John.  Chy.  91;  6  Ser.  &  Baic/e, 
443;  8  Mas,  451. 

But  in  order  to  warrant  the  set  off,  it  seems  to  be  equally  well  settled,  that 
the  actual  debts  must  exist  in  the  same  right.  This  is  clearly  settled  in  the 
case  oCDuOiy  v.  Tito  and  others,  (Strange,  1203.)  There  were  verdicts  in  both 
cases  for  the  defendants,  and  Tito  moved  to  set*off  the  costs  recovered  by  him* 
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self  and  co-defendants  of  Duthy,  against  the  costs  recovered  by  Duthy  of  Tito 
alone.  But  his  motion  was  refused.  Chancellor  Kent  considers  this  the  true 
rule,  both  at  law  and  in  equity.  Duncan  v.  Lyon,  3  John.  Chy,  451;  Bur, 
1214;  1  Atkins,  237;  2  Merivale,  121. 

It  is  perfectly  clear,  both  fronn  the  record,  and  the  other  proof,  that  Reed  has 
an  interest  in  the  judgment  against  Holmes.  He  does  not  appear  before  us, 
nor  does  it  appear  that  he  has  had  notice  of  the  motion.  He  may  be  injuriously 
affected  by  a  decision  on  the  merits  of  the  motion.  This  summary  mode  of  ex- 
ercising the  legal  or  equitable  power  of  the  court,  is  not  the  most  proper,  when 
there  is  any  uncertainty  as  to  the  rights  of  parties.  (8  Mas.  451.)  The  mo- 
tion must,  therefore,  bo  overruled. 
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The  lien  of  a  judgment  does  not  attach  to  arter-acqitiird  laud:,  so  as  to  nfTect  the  rights  of  a 
bona  fide  purchaser. 

This  case  was  adjourned  here,  for  decision,  from  the  county  of  Pickaway. 
It  was  an  ejectment,  and  came  before  the  court  upon  a  case  agreed.  The  ma- 
terial facts  were  these :  T.  W.  Dyott,  at  June  term,  1822,  recovered  a  judgment 
in  the  county  of  Pickaway,  against  Henry  Nevill,  for  one  thousand  and  twen- 
ty-three dollars  and  fifty  cents.  Execution  was  taken  out  and  levied  upon  a 
tract  of  land,  containing  three  hundred  and  thirty-three  and  two  thirds  acres, 
on  the  4th  March,  1825.  In  February,  1829,  the  undivided  two  thirds  of  said 
land  was  sold,  on  Dyott's  execution,  to  the  defendant,  for  spven  dollars  sixteen 
and  three  fourths  cents  per  acre.  The  sale  was  confirmed,  and  a  deed,  in  due 
form,  executed  by  the  sheriff  to  the  defendunt,  who  claims  under  it.  On  the 
fourth  day  of  September,  1822,  Nevill  acquired  title  to  this  land;  on  the  27th 
day  of  January,  1823,  Nevill  executed  a  mortgage  of  the  land  to  the  lessors  of 
the  plaintiff.  On  the  4th  day  of  January,  1825,  a  scire  facias  issued  upon  the 
mortgage,  and  a  judgment  of  execution  was  rendered  on  the  5th  January,  1825. 
On  ihe  1st  of  August,  1826,  an  execution  issued,  which  was  returned,  staid. 
A  levy  was  first  made  January  1st,  1828.  On  the  21st  of  February,  1629, 
the  property  was  sold  to  the  lessors  of  the  plaintiff,  for  seven  dollars  and  seven 
cents  per  acre.  The  sale  was  confirmed,  and  a  deed  executed,  in  due  form, 
under  which  the  lessors  of  the  plaintiff  claim, 

Folsorn,  for  the  plaintiff.     Ewitig  and  Donn.  for  defendants. 

By  the  Court. 

The  only  question  submitted,  was,  whether  a  lien  of  a  judgment  attaches  to 
afYer-acquired  lands,  so  as  to  affect  the  rights  of  a  bona  fide  purchaser.  The 
question  now  presented  for  consideration,  was  decided,  by  this  court,  in  the  case 
of  Roads  V.  Symmes,  (1  Ohio  Rep.  313);  but  the  confidence  of  learned  counsel 
in  a  contrary  opinion,  has  called  the  court  to  a  more  particular  examination  of 
the  principles  involved  in  that  decivsion. 
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By  the  common  law,  a  man  could  only  have  satisfaction  of  the  good?,  chat 
tels,  and  present  profits  of  lands.  (8  Black.  C.  418.)  The  lands  and  person 
were  exempt  from  execution,  upon  feudal  principles,  which  it  is  not  necessary 
to  review.  The  king,  by  his  prerogative,  might  have  execution  of  body,  goods, 
and  lands  :  and  in  an  action  of  debt  against  an  heir,  upon  an  obligation  made  by 
his  ancestor,  the  lands  descended  were  liable  to  execution.  (3  Co.  12,  a,  2  Bac* 
Ab.  086.)  These  were  the  excepted  cases,  at  common  law.  The  statute  of 
Westminister  2,  (18  Ed,  1,  c  18)  subjected  a  moiety;  and  the  same  year,  the 
statute  de  mercatoribus^  all  the  lands  of  the  debtor  to  execution.  The  proceed- 
ings under  our  feri  facias^  have  some  analogy  to  those  under  the  first  mentioned 
statute,  although  the  tenant  by  elegit^  and  the  purchaser  at  sheriff's  sale,  hold 
very  different  estates.  The  statute  of  Westminister  2,  is  in  these  words: — 
"When  debt  is  recovered,  or  acknowledged,  in  the  king's  court,  or  damages 
awarded,  it  shall  be  from  henceforth  in  the  election  of  him  that  sued  for  such 
debt,  or  damages,  to  have  a  writ  oC  Jieri  facias  unto  the  sheriff,  to  levy  the  debt 
upon  the  lands  and  chattels  of  the  debtor,  (saving  only  his  oxen  and  beasts  of 
his  plough)  and  one  half  of  his  lands  until  the  debt  be  levied,  upon  a  reasooable 
price  and  extent.  And  if  he  be  put  out  of  the  land,  he  shall  recover  it  again  by- 
writ  o[  novel  disseisin^  and  ailcr  that  by  writ  oC  redisseisin^  if  need  be."  (Ra«- 
taPs  Statute,  149.) 

Strange  as  it  may  seem,  it  is  very  difficult  to  ascertain  the  extent  given  to 
liens,  under  this  statute.  The  29  Car.  2,  e.  8,  extended  the  creditor's  right  to 
a  moiety  of  the  debtor's  land,  held  in  trust.  The  fifleenth  section  limits  the  Uea 
to  the  day  the  judgment  was  entered.  Blackstone  says,  "if  the  goods  are  not 
sufficient,  then  the  moiety,  or  one  half  of  the  freehold  lands,  vhich  he  had  at  ike 
^iime  of  the  judgment  given,  whether  held  in  his  own  name,  or  by  any  other  in 
trust  for  him,  is  also  to  be  delivered  to  the  plaintiff,  to  hold,  dll  out  of  the  teats 
and  profits  thereof,  the  debt  be  levied,  or  until  the  defendant's  interest  be  ex. 
pired."  3  Black.  Com.  418.  2  InsU  895,  is  cited,  which  is  to  the  same  effect. 
Many  of  the  English  authorities  warrant  a  different  conclusion.  Roll.  892, 
Plow.  72.  The  form  of  the  elegit  correspctods  with  the  authorities  last  cited. 
The  command  of  the  writ  to  the  sheriff,  is,  "that  without  delay  you  cause  to  be 
delivered  to  the  said  A.,  by  reasonable  price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  B.,  on  the day  of  (tAc  day  the  judgment  toas  signed)  the 

year  of  our  reign,  on  which  day  the  judgment  was  given,  was,  or  at  any  time 
since,  hath  been  seized  to  him,  the  said  A."  to  hold,"  &c.  Imp.  284.  No  ad- 
judged  case  can  be  found,  in  the  English  books,  so  far  as  opportunity  has  been 
allowed  for  examination,  upon  the  question  whether  lands,  acquired  subsequent 
to  the  judgment,  and  conveyed  before  the  execution  issued,  are  liable  to  inqui. 
sition  under  an  elegit.  The  Supreme  Court  of  Pennsylvania,  has  traced  the 
authorities  to  the  year  books,  and  conclude  it  is  not  settled  by  any  of  them.  Hie 
learned  judges  examined  the  case,  80  Ed.  3,  24,  and  deny  the  inference  drawn, 
by  subsequent  elementary  writers,  from  it.  6  Bin.  135.  The  court,  however, 
based  their  decision,  in  that  case,  upon  the  usages  and  practices  which  pre^ 
vailed  in  Pennsylvania.  The  same  court,  in  the  case,  Richt^r  v.  Selim,  (8 
Serg  iSr  Rawle,  425)  appear  to  consider  their  former  decision  an  innovation 
upon  the  law,  and  not  an  improvement :  they  therefore  confine  the  rule  most 
slrictljulQjhe  point  before  decided,  and  refuse  to  extend  it  beyond  the  letter. 
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Indeed,  more  than  a  doubt  is  expressed  of  the  correctness  of  the  former  decision. 

In  looking  further  into  the  American  cases,  the  question  still  appears  nowhere 
solemnly  decided.  It  has  been  adjudged,  in  New  York,  that  where  the  body 
of  the  defendant  has  been  taken  in  execution,  the  lien  of  the  land  is  suspended; 
and  if,  during  imprisonment,  a  fi^  fa.  is  issued  on  a  junior  judgment,  and  the 
land  is  sold,  the  purchaser  shall  hold.  13  John*  Rep,  533.  It  is  also  said  by 
Spencer,  judge,  in  Stow  v.  Tiffin  ^Hhat  it  cannot  be  doubted  that  a  judgment  will 
attach  on  lands,  of  which  the  judgment  debtor  becomes  seized,  at  any  time  pos- 
terior to  the  judgment,  and  nothing  could  prevent  a  judgment  creating  a  lien 
on  the  subsequently  acquired  lands  of  the  judgment  debtor,  but  the  circum- 
stance  that  hb  seisin,  in  the  given  case,  was  instantaneous."  15  John.  Rep.  464. 

The  question  before  the  court,  wad,  whether  a  widow  could  be  endowed  of 
lands,  when  the  seisin  of  the  husband  was  but  for  an  instant,  and  passed  from 
him  eo  inslatUe  he  acquired  it.  The  case  of  Ridgley  v.  GartriU^  (3  Harris  and 
McHen.  449)  was  this:  At  May  term,  1787,  the  plaintiff  obtained  a  judgment 
against  6.  Burgess,  for  the  debt,  &c.  which  was  not  paid.  At  the  time  the 
judgment  was  rendered,  Burgess  was  seized  in  fee  of  a  tract  of  land  of  more 
value  than  would  satisfy  the  judgment.  In  1791,  Brown's  executor  obtained 
a  judgment  for  an  hundred  pounds  and  costs.  In  1792  a  fi.  fa.  issued,  by 
virtue  of  which  the  sheriff  sold  tlie  land  to  the  defendant,  who  paid  the  mpney 
and  obtained  a  deed.  This  was  a  actre  facioi  to  the  defendant,  as  terre-tenant, 
to  make  the  land  answer  to  the  plaintiff's  judgment.  The  report  furnishes  no 
argument,  or  reference  to  authorities,  or  even  to  the  statute  of  Maryland*  The 
report  says,  ^'the  court  gave  judgment  for  the  plaintiff  upon  a  statement  of 
facts."  Upoii  a  careful  examination  of  all  the  authorities  within  our  reach, 
the  point  under  consideration,  does  not  appear  to  have  been  solemnly  adjudged, 
upon  full  investigation,  either  in  England,  or  in  our  own  country,  except  in 
Pennsylvania. 

Our  researches  have  furnished  but  little  light  upon  the  question,  and  it  seems 
not  much  less  distinct  in  the  mists  of  antiquity  than  in  our  own  day.  We 
would  appear,  then,  to  violate  no  settled  principle,  in  analogous  cases,  by  giv* 
ing  to  our  statute  the  construction  which  our  circumstances  and  policy  require. 
With  us,  the  judgment  creditor's  lien  upon  the  debtor's  land,  the  right  to  sue, 
and  the  manner  of  transferring  to  the  purchaser,  are  all  matters  of  statutory 
regulation.  The  statute  declares  that  "the  land  and  tenements  of  the  debtor, 
shall  be  bound  for  the  satisfaction  of  any  judgment  against  such  debtor,  from 
the  first  day  of  the  term  at  which  judgment  shall  be  rendered."  The  writ  pf 
fieri  faciM  ''shall  command  the  officer  to  whom  it  is  directed,  that  of  the  goods 
and  chattels  of  the  debtor,  he  cause  to  be  made  the  moneys  specified  in  the 
writ:  and  for  want  of  goods  and  chattels,  he  cause  the  same  to  be  made  of  the 
lands  and  tenements  of  the  debtor."  It  is  provided  in  the  eleventh  section  of 
the  same  act,  "that  the  sheriff,  or  other  officer,  who,  by  such  writ,  or  writs  of 
execution,  shall  sell  the  said  lands  and  tenements,  so  levied  upon,  or  any  part 
thereof,  shall  make  to  the  purchaser,  or^  purchasers,  as  good  and  sufficient  a 
deed  of  conveyance,  for  the  lands  and  tenements  so  sold,  as  the  person,  or 
persons,  against  whom  such  writ  or  writs  of  execution  were  issued,  might  or 
could  have  made  for  the  same,  at  any  time  after  said  lands  became  liable  to 
said  judgment,  which  deed  shall  be  pnmOr  facie  evidence  of  the  legality  of 
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such  sale,  and  the  proceedings  thereon,  until  the  contrary  be  proved,  and  shalj 
vest  in  the  purchaser  as  good  and  as  perfect  an  estate,  in  the  premises  therein 
mentioned,  as  was  vested  in  the  party,  at  or  afler  the  time  when  the  said  lands 
and  tenements  bticame  liable  to  the  satisfaction  of  the  said  judgment."  22  L. 
0. 108. 

The  legislature,  in  giving  judgments  a  lien,  had  particularly  in  view  'the 
lands,  that  the  debtor  held  at  the  time  when  the  judgment  was  rendered.  They 
clearly  intended  the  judgment  should  attach  to  these,  so  that  a  purchaser  would 
hold  ^hem  cum  oncre.  The  execution,  according  to  its  command,  was  not  only 
intended  to  embrace  lands,  upon  which  the  judgment  was  a  lien,  but  those  held 
by  the  debtor,  at  the  time  the  execution  was  issued,  and  a  levy  made.  The 
conmiand  of  the  Ji,  fa,  certainly  does  not  embrace,  in  terms,  or  literally,  the 
lands  acquired  at  any  time  posterior  to  the  judgment,  but  which  had  been 
aliened  before  the  execution  issued.  Such  cannot,  with  strict  propriety,  be 
said  to  be  the  "lands  of  the  debtor."  Tliey  were  not  the  lands  of  the  debtor, 
and  therefore  not  "bound  by  tlic  judgment."  The  deed  of  conveyance  shall 
be  as  good  and  sufficient  as  the  debtor  could  have  made  at  any  time  after  the 
said  lands  became  liable  to  the  said  judgment.  According  to  our  constrtiction, 
the  lands  held  by  the  debtor,  when  the  judgment  was  rendered,  as  well  as  the 
lands  held  at  the  time  of  issuing  the  execution,  are  "liable  to  judgment,"  and 
to  "the  satisfaction  of  the  judgment."  The  legislature  has  deHned,  more  ex- 
plicitly,  the  deed  of  tho  she  rift",  and  tlie  effect  of  it.  In  giving  the  lien  of  the 
judgment,  in  the  command  of  the  fieri  facias^  in  the  definition  of  the  sherifT's 
deed,  and  in  declaring  its  eftccts,  the  legislature  has  guarded  iJic  terms  employed,. 
in  the  most  cautious  manner,  to  save  lands  of  the  debtor,  purchased  after  the 
judgment,  and  aliened  before  cxecut  ion. 

This  inference  is  most  strongly  deduced  from  the  conunaud  of  the  fieri  Ja^ 
cias.     If  we  are  to  arrive  at  the  law  of  the  court,  from  the  form  of  the  elegit^ 
we  may  surely,  with  equal  propriety,  infer  the  intention  of  the  legislature,  from 
the  command  of  the  fieri  facias,  as  given  in  the  statute.    It  is  a  matter  of  history 
that  this  law  was  drafted  by  learned  counsel,  appointed  as  a  committee  of  re- 
vision,  who  were  undoubtedly  exactly  acquainted  with  the  form  of  the  elegit. 
We  cannot  but  presume  many  members  of  the  legislature,  who  passed  it,  were 
intimately  acquainted  with  the  common  and  statute  law,  touching  executions. 
It  must  have  been  well  known  that  the  elegit,  in  form,  extended  itself  to  a 
moiety  of  all  lands  of  the  debtor,  held  at  the  date  of  the  judgment,  or  of  which 
Tie  had  been  seized,  at  any  tini:  since.     If  such  had  been  the  intention  of  the 
legislature,  they  would  have  framed  their  execution  accordingly.     For  the 
satisfaction  of  tht?  execution,  those  are  the  lands  of  the  debtor  which  are  bound 
by  the  judgment  as  well  as  those  afterwards  acquired,  but  not  conveyed.     The 
terms,  in  which  thiss  construction  is  expressed,  are  without  ambiffuitv,  and  d<y 
not  require  analogies  to  render  them  satisfactory.     But  this  point  has  been  put 
to  rest,  in  the  case  of  Roads  v.  Symmcs,     When   a  rule  of  construction  has 
been  adopted,jupon  which  titles  to  real  estate  depend,  it  would  lead  to  great  in- 
convenience, if  not  injustice,  to  alter  it.     That  decision  may  have   been  an 
innovation  upon  the  established  principles  of  law — it  may  have  been  a  dcpar- 
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ture  from  the  true  policy,  under  the  circumstances  in  which  we  are  placed — bu^ 
it  would  be  a  more  dangerous  innovation,  and  a  wider  departure  from  true 
policy  now  to  disturb  it.     2  Cran.  22, 1  O.  jR.  1. 
Judgment  for  the  plaintiff. 
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A  devasUvU  cannot  be  proved,  in  a  suit  on  an   ailininistraiion  bon  1,  against  the  avlminisirator 
and  his  sureties. 

This  was  a  writ  of  error  to  a  judgment  of  the  court  of  common  pleas,  ren- 
dered against  the  plaintiff  in  error,  in  favor  of  the  defendant  in  error.  It  was 
an  action  of  debt  brought  upon  an  administration  bond,  the  defendants  being 
securities,  and  the  writ,  as  against  the  administrators  being  returned  not  found. 
The  declaration  set  out  the  granting  of  administration,  and  the  execution  of 
the  bond.  It  then  averred  a  judgment  in  favor  of  McAdams  against  the  ad- 
ministrators,  and  that  assctts  to  a  certain  amount  had  come  to  their  hands, 
which  they  had  wasted;  but  it  contained  no  averment  that  any  execution  had 
issued  on  the  judgment  of  the  plaintiff  against  the  administrators,  or  of  any 
adjudication  that  they  had  wasted  the  assetts.  Judgment  was  rendered  in  the 
common  pleas  against  the  plaintiffs  in  error,  by  default,  to  reverse  which  the 
writ  of  error  was  brought. 

The  errors  assigned  were: 

1st.  That  the  record  did  not  show  that  a  devastavit  had  been  established  by 
action,  or  otherwise. 

2d.  That  it  did  not  appear  that  any  execution  had  been  sued  on  the  plaintiff's 
judgment  against  the  administrators,  before  the  commencement  of  this  suit. 

dd.  That  the  judgment  was  founded  on  a  devastavit,  and  the  record  did  not 
show  that  any  devastavit  was  found  by  the  Court,  the  inquisition  of  a  jury,  or 
otherwise. 

Mason,  for  plaintiff.     Anthony,  for  defendant. 

By  the  Court. 

The  principal  question  to  be  decided  in  this  case,  is  whether,  in  an  action  upon 
an  administrator's  bond,  brought  against  the  administrator  and  his  securities,, 
the  fact  of  a  devastavit  by  the  administrator,  can  be  properly  put  in  issue 
and  tried  and  determined.  The  Statute  1,  He7i.  8,  C.  5,  directed  tho  taking  of 
surety  for  the  true  administration  of  goods,  chattels  and  debts.  The  Statute  of 
22  and  23,  Car.  2,  C.  10,  commonly  called  the  statute  of  distribution,  declares 
"that  all  ordinaries  and  ecclesiastical  judges  upon  granting  administration,  shall 
take  a  bond  of  the  administrator  with  two  or  more  sureties,  with  condition  that 
the  administrator  shall  make  a  true  and  perfect  inventory  of  all  the  goods  and 
chattels  of  the  deceased,  and  exhibit  it  unto  the  registry  of  the  ordinary's 
Court,  by  such  a  day,  and  to  administer,  according^  to  [law;  and  to  make 
a  true  and  just  account  thereof;  and  to  make  distribution  of  the  surplus."    Un. 
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der  these  statutes,  much  difficulty  was  experienced,  by  the  English  Courts  in 
settling  an  uniforin  mode  of  establishing  a  devastavit. 

Anciently,  if  the  sheriff  returned  nttUa  bond^  and  also  a  devastavit  to  B^JSeri 
faciofi  de  bonis  testaioris,  sued  out  upon  a  judgment  obtained  against  an  execu- 
tor,  it  was  sometimes  the  practice  to  sue  out  a  capias  ad  satisfaciendum  against 
the  executor.  Several  other  methods  were  devised,  which  need  not  be  enume- 
rated, as  they  have  long  since  fallen  into  disuse.  The  practice  in  the  comnxxi 
pleas,  was,  upon  suggestion,  in  the  specicd  writ  o^  fieri  facias  of  a  devastavit^  to 
direct  the  sheriff  to  [enquire,  by  jury,  whether  the  executor  had  wasted  the 
goods,  and  if  the  jury  found  he  had,  then  a  scire  facias  was  issued  against  hun 
and  unless  he  made  a  good  defence  thereto,  execution  was  awarded,  de  honis 
prapriis.  It  afterward  became  the  practice  of  both  Courts,  to  incorporate  the 
fieri  facias  enquiry,  and  the  scire  facias  into  one  writ,  called  a  scire  fieri  enquiry. 
This  writ  recites  the  fieri  facias  de  bonis  testatoris^  the  return  of  nulla  bona  by 
the  sheriff,  and  then,  suggesting  that  the  executor  had  sold  and  converted  the 
goods  of  the  testator  to  the  value  of  the  debts,  commands  the  sheriff  to  levy 
the  debt,  &c.  of  the  goods,  ^.  of  the  testator,,  in  the  hand  of  the  executor,  if 
they  could  be  levied  thereof;  but  if  it  should  appear  to  him,  by  the  inquisitioQ 
of  a  jury,  that  the  executor  had  wasted  the  goods,  then  the  sheriff  is  to  warn 
the  executor  to  appear,  &c*    This  practice  is  still  frequently  adopted. 

But  the  most  usual  mode  of  proceeding,  is  by  action  on  the  judgment,  sug- 
gesting  a  devastavit.  (1,  Saund,  219,  n.  8.)  A  fieri  facias  is  fiist  sued  oat, 
and  upon  the  sheriff's  return  ofnuUa  bonay  an  action  is  commenced  on  the  judg-. 
ment,  stating  the  judgment,  the  writ  of  fieri  facias^  and  the  sheriff's  netum; 
and  on  the  trial,  the  record,  the  writ,  and  return  will  be  sufficient  evidence  to 
prove  the  case.  And  the  action  may  be  brought  upon  a  bare  su^^estioQ  of 
devastavit,  without  any  writ  of  fieri  facias  first  taken  out.  (1,  Sannd.  note  8, 
cited  WheaQyY.  Lowe,  1  Sid.  397.)  These  modes  of  establishing  a  devaeUnit 
are  well  settled  by  the  English  practice.  So  far  as  can  be  discovered,  no  at- 
tempt has  been  made  to  fix  a  devastavit  upon  an  administrator,  by  making  a 
suggestion,  in  the  suit  against  him  and  his  securities,  upon  their  bond.  The  ad- 
ministrator  may  traverse  the  inquisition,  as  well  as  the  return,  and  is  entitled  to 
the  same  defenee.  {Crok.  Eliz.  Gibson  v.  Brook,  859.)  It  cannot  be  disputed 
that  this  has  been  treated  as  a  matter  of  practice,  under  the  control  of  the 
court,  as  to  which  they  can  establish  their  own  rules.  (4,  Con.  445.)  The 
practice  adopted  in  this  country,  appears  uniformly  to  be  an  action  upon  the 
judgment,  suggesting  a  deoastavit.  (3,  Hen.  and  Mun.  123. — 4.  Mun.  466, 
1,  McCord,  76.  4,  Con.  445.  4,  Bibb,  83.) 

The  practice,  so  far  as  can  be  ascertained  in  this  state,  is  to  sue  upon  the 
judgment  making  the  suggestion.  It  is  probable  the  provisions  of  our  statute 
would  make  a  difference  in  some  instances,  in  the  evidence  on  trial.  During 
the  time  limited  by  the  Court  for  the  settlement  of  estates,  no  execution  can  be 
issued  upon  a  judgment  rendered  against  an  administrator.  We  are  not,  how- 
ever,  in  this  case,  to  determine  what  shall  be  evidence  of  a  devastavit,  under 
the  provisions  of  our  statute.  By  the  5th  section  of  the  act,  ^'defining  the  du- 
ties of  executors  and  administrators,"  it  is  provided  that  the  Court  shall  require 
the  administrator  to  give  bond,  with  two  or  more  sufficient  securities,  conditioned 
lor  the  faithful  performance  of  the  duties  required  of  him  by  law.    The  11th 


4  HAMMOND,  98.  T85 

section  declares  that  a  refusal  or  neglect  to  settle  up  tho^estate'  shall  bc^deemed  a 
breaeh  of  the  bond  of  the  adniinistrator.  It  is  probable  thisniras  useless  legis- 
lation, for  one  of  the  duties  the  law  requires  of  the  administrator,  is  to  adjust 
and  settle  up  his  accounts,  within  eighteen  months  from  the  date  of  his  letters, 
unless  the  Court  shall  extend  the  time. 

If  the  non-performance  of  any  duty  which  the  statute  requires  of  an  admin- 
istrator could  be  assigned  as  the  breach  of  the  condition  of  his  bond,  it  is  clear 
that  this  might,  upon  general  principles  without  any  declaratory  act.  This  cause 
was  treated  at  bar,  as  if  the  whole  remedy  upon  the  bond  against  an  adminis- 
trator and  his  security,  depended  upon  establishing,  or  suggesting  a  devastavit. 
It  is  not  necessary  now  to  decide  whether  the  condition  of  an  administrator's  bond 
was  only  intended  to  protect  heirs  and  creditors  against  a  single  malfeasance* 
The  condition  would  indeed,  appear  to  secure  the  performance  of  every  duty 
which  the  law  enjoins  on  an  administrator.     Nor  can  this  view  of  the  subject 
disturb  the  authority  of  the  Treasurer  of  Pickaway  county  v.  Hall^  (3  Ohio  Rep. 
325.)  That  was  an  action  on  the  bond  of  the  administratrix,  and  the  principal 
breach  assigned,  was  '^  that  she  had  neglected  and  refused,  though  oAen  re- 
quested, and  demanded  particularly  on  the  80th  March,  1827,  to  pay  the  said 
Nicholas  and  Rebecca,"  (for  whose  use  the  action  was  brought,)  "said  Rebec* 
ca  being  one  of  the  heirs  of  Joseph  Glase  deceased,,  the  proportion  of  mcmeys 
before  that  time,  come  into  the  hands  of  the  administratrix,  to  which  said  Re- 
becca, as  heir  at  law  was  entitled." 

The  Court  say,  ''if  the  plaintiff  claims,  as  heir,  he  must  show  how  he  makes 
himself  so,  that  his  right  may  judicially  appear  to  the  court,  and  the  proportion 
due  to  him  ascertained."     Again.     ''It  is  much  the  safer  doctrine  to  require 
proceedings,  first  against  the  administrator  himself,  and  only  allow  resort  to  the 
surety,  when  nothing  is  to  be  contested  but  the  question  of  payment."     The 
questions  considered  by  the  Court  were,  1st.  Whether,  in  the  declaration,  the 
plaintiff  had  shewed  herself,  with  sufficient  certainty,  to  be  heir  to  the  intes- 
tatc.     2d.  Whether,  admitting  she  was  heir,  she  could  sue  upon  the  bond  as 
distributee  before  settlement,  and  her  proportion  had  been  ascertained.     The 
Court  never  could  have  intended  to  be  understood  as  deciding  that  no  breach  of 
the  condition  of  the  bond  could  be  assigned,  except  non  payment  to  the  distiib- 
utces,  nor  that  the  bond  could  not  be  forfeited,  so  as  to  charge  the  securities  un- 
til final  settlement.     The  Legislature,  without  doubt,  intended  this  bond,  as  a 
security,  not  only  for  the  heir,  but  for  the  creditors;  and  indeed  all  interested 
in  a  just  administration  of  the  estate.     But  this  is  aside  from  the  consideration 
whether  devastavit  can  be  assigned  in  a  suit  upon  the  bond  of  the  administra- 
tor.    A  creditor  shall  not  take  an  assignment  of  the  bond  and  sue  it,  and  as*^ 
sign  for  breach  the  non  payment  of  a  debt  to  him,  or  devastavit  committed  by 
the  administrator,  for  that  would  be  needless  and  infinite.     Archbishop  of  Can- 
ierhury  v.  Wells.  1  Salk.  315.     The  first  proposition  in  this  decision,  has  been 
questioned;  (13  John.  Rep.  437;) — but  it  has  received  the  sanction  of  the  Su- 
preme Court  of  Massachusetts,  (9  Mass.  114,)  and  so  far  as  an  authority  upon 
the  question   under  consideration,  has  never,  (that  can  be  discovered,)  been 
doubted.     In  the  case  of  The  People  v.  Dunlap,  the  Supreme  Court  of  New 
York,  do  not  expressly  decide  that  devastavit  may  be  suggested,  upon  a  suit  on 
the  bond  of  the  administrator;  but  rather  seemed  to  permit  the  recovery,  upon 
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the  ground,  that  she  suggestion,  under  the  statute,  amounted  to  an  assignment 
of  a  breach  of  the  condition.  The  cases  cited  by  that  court  arc,  1  Wash,  31 
and  9  Mas,  114.  If  the  object  in  citing  these  authorities,  was  to  maintain  the 
proposition,  that  in  a  suit  on  the  administrator's  bond,  a  devastavit  might  be 
suggested,  they  furnish  no  authority  to  support  it.  In  neither  of  those  cases  is 
there  any  such  suggestion,  'i  he  wasting  of  the  estate  is  in  itself  a  tort. — 
It  is  contrary  to  the  oath  of  the  administrator,  and  the  trust  and  con- 
fidence  reposed  in  him.  To  the  suggestion  on  the  inquisition,  not  guilty 
may  be  pleaded.  It  is  like  a  criminal  prosecution.  1  W<uih.  31.  It  would 
present  a  strange  anomaly  to  join  a  security,  whose  liability  arose  froai  con. 
tract  merely,  with  a  principal  charged,  in  an  action  ex  delicti  !  Whether  we 
look  to  precedent  and  authorities,  or  the  reason  of  the  thing,  the  conclusion  is 
forced  upon  us  that  a  devastavit  cannot  be  established  in  a  suit  against  the  ad- 
ministrator  and  his  securities,  upon  the  official  bond.  How  a  det€LsiwtU  shall 
be  fixed,  and  how  far  the  securities  under  our  statuse,  shall  be  liable  for  such 
malfeasance,  must  be  left  open  for  consideration.  The  question  on  ths  record 
is  whether  a  devastavit  can  be  first  established  upon  the  suit  against  the  admin- 
istrator and  his  securities;  and  we  are  clearly  of  opinion  it  cannot,  and  that 
such  practice  would  be  warranted  by  no  authority.  The  conclusions  of  the 
^  Court  will  be  found  supported  by  the  following  authorities:  1  SaJki  315,  Camp. 
140.  At.  248.  1  Mun.  1.  1  Wash.^l.  9  Mass.  114.  1  Marshall,  44S. 
1  Bibb.  292.  IS  John.  443.  1  Bay,  :J28.  1  McCord,  76.  In  these  various 
authorities,  with  the  exception  of  13  John.  443,  wc  find  no  suggestion  of  devas^ 
tavit  in  the  declaration  upon  the  administrator's  bond,  nor  is  a  question  mstdc  of 
the  liability  of  the  administrator  and  his  securities  upon  a  breach  of  the  con- 
dition. Upon  the  first  error  assigned,  the  Judgment  of  the  Court  below  must  be 
reversed. 

No  argument  was  furnished  on  cither  side. 
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It  is  a  general  rule,  ihat  whore  a  matter  does  not  lie  more  properly  in  fhe  knowledge  of  one  of 
the  parties  than  the  other,  notiec  is  not  requisite. 

Where  persons  covenant  as  surriies,  that  their  principal  sliall  sell  and  account  for  all  mcichan- 
dize  placed  in  his  hands,  within  a  stated  period,  it  is  not  necessary  to  aver  notice  to  the  sccuiies,  of 
a  failure,  in  an  action  on  the  covenant. 

This  was  an  action  of  covenant,  adjourned  here  for  decision  from  the  county 
of  Knox.     The  declaration  contained  two  counts,  upon  the  same  covenant: 
The  second  count  stated,  that  on  the  27th  June,  18d6,  the  defendants  coavc- 
nanted  with  the  plaintiffs,  in  consideration  that  the  plaintiffs  would  supply  one 
D.  B.  McConnel  with  merchandize  to  sell  on  commission,  at  such  per  cent,  as 
the  plaintiffs  and  McConnel  might,  or  had  agreed  upon,  that  the  said  defendants 
would  hold  themselves  responsible  for  the  faithful  and  honest  performance  of 
said  McConnel,  for  one  year  from  that  date,  and  as  much  longer  as  said  Mc- 
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GoDnel  ahottld  be  jutUfied  in  the  sight  of  the  plaintiift  and  defendants,  and  that 
said  McCoooel  should  render  a  just  and  true  account  of  all  merchandize 
so  delivered  by  the  ptiuntifls  to  him,  and  of  sales  made  of  such  goods  by  him, 
as  often  as  the  plaintifli  should  call  for  such  account*  The  defendants  cove* 
naated  that  McGonnel  should,  &ithfully  and  honestly,  fulfil  all  that  he  had  en- 
gaged, by  an  article  with  the  platnti^,  dated  18th  April,  1825,  and  that  th^ 
defendants  would  be  bound  for  the  merchandize  delivered  under  said  article,  as 
if  they  had  been  formerly  bound  with  their  co-defendants,  and  others,  for  the 
feme,  for  the  faithful  per^rmance  of  the  same;  which  article  of  18th  April, 
1825,  is  then  recited  in  the  delaration,  containing  various  stipulations  for  selling 
and  accounting  for  merchandize,  and  ibr  articles  received  in  barter  fbr  the 
same,  at  an  allowance  of  fifteen  per.  cent,  upon  the  proceeds  of  sales. 

The  declaration  then  avers,  that  on  the  28th  of  June,  1825,  plaintiffs  deliv- 
ered a  large  amount  of  merchandise  to  MConnel,  to  be  sold  on  commission, 
under  the  contract.  It  then  avers,  that  McOonnel  did  not,  for  one  year  from 
the  27th  June,  1825,  "honestly,  and  fairly  account  with,  and  pay  the  said  plain- 
tifi,  the  money  for  which  the  said  McConnel  sold  the  said  goods,  wares,  and 
merchandise;  but,  on  the  contrary  thereof,  said  McOonnel,  within  one  year 
from  the  27th  June,  1825,  sold  a  large  quantity  of  the  said  merchandise,  and 
received  for  the  same  a  large  sum  of  money,  to  wit,  the  sum  of  eighteen  hun* 
dred  dollars,  which  he  neglected  and  refused  to  pay,'*  &c.  assigning  various 
other  breacnes,  under  the  contract  of  June  27, 1825,  as  including  the  contract 
of  April  18,  1825,  concluding  with  an  averment  that  McConnel  had  failed  to 
coi^ply  with  the  terms  of  -the  contract,  "although  said  plaintifis  afterwards,  to 
wit,  on  the  17th  dtfy  of  April,  1826,  at  county  aforesaid,  and  within 

one  year  from  the  27th  day  of  June,  1825,  called  on  said  McConnel,  for  that 
purpose.''  The  declaration  contains  no  averment  that  the  defendants  had  no- 
tice  of  any  failure  alleged  in  the  declaration. 

The  defendants  pleaded,  first,  that  they  had  performed  their  covenants. 
Second.  That  on  the  17th  April,  1826,  McConnel  settled  and  accounted  with 
the  plaintiflS  for  all  the  goods  delivered",  and  for  the  profits  of  sales,  and  gene, 
rally  of  all  matters  arising  on  the  contract,  and  delivered  to  them  goods  and 
merchandise  of  the  value  of  fifteen  hundred  dollars,  and  gave  separate  promis- 
sory notes  for  sums  specified,  to  individuals  named  by  mutual  agreement  be- 
tween tiie  plaintiffe  and  McConnel,  in  full  satisfaction  of  the  whole  contract, 
and  for  the  merchandise  delivered  by  plaintiffs  to  McConnel,  and  for  the  profits 

arising  on  the  sale. 

The  plaintiffs  joined  issue  on  the  plea  of  general  performance.  And  to  the 
special  plea,  they  also  replied,  negativing  the  allegations  of  the  plea,  and  con- 
eluded  by  tendering  an  issue  to  the  country.  To  this  replication  the  defeudanls 
demurred. 

H.  Sianhery,  for  plaintiffs.     T.  Ewing,  for  defendants. 

By  the  Covvr. 

It  is  a  general  rule,  that,  where  a  matter  does  not  lie  more  properly  in  the 
knowledge  of  one  of  the  parties  than  the  other,  notice  is  not  requisite:  therefore, 
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if  a  nuui  is  bound  by  obligation  or  covenant,  or  promises  to  do  a  thing,  on  the 
perfbrmance  of  an  act  by  a  stanger,  notice  need  not  be  all^;ed,  lor  it  lies  in  Iho 
defendant's  knowledge*  as  much  as  the  plaintiff's,  and  he  ought  to  take  notic# 
at  his  peril.     2  Saund.  02,  n.  4;  2  CMu.  81;  11  John.  R.  61. 

The  defendants  have  covenanted,  in  genera)  terms,  to  hold  themselves  ac 
countable  for  the  fidcHty  of  McConncl,  and  that  he  ahould  render  a  true  account 
for  one  year;  and  if  it  had  been  the  intention  of  parties,  that  the  oUigon  sbouJd 
have  notice,  that  should  have  been  inseited  in  the  condition.  A  party  who 
covenants  generally,  to  do  a  particular  thiogr  is  bound  at  all  events*  Ih^U 
v.ScoUf  et.  aL  3  J.  JR.  374.  The  plaintifis  had  less- to  do  with  the  superWaioci 
of  McConnell's  conduct  than  the  defendants;  nor  had  they  any  better  means  ei 
ascertaining  that  he  was  converting  the  goods  to  his  .own  use.  The  platntifis 
did  not  reserve  the  power  of  visitation,  nor  did  they  covenant  to  notify  the  de- 
fendants,  of  McConncl's  mode  of  transacting  the  business.  The  defendant,  in 
consideration  of  a  ruff-b&nd  delivered  to  him,  promised  to  pay  him,  on  the  day 
of  the  plaintiff's  marriage,  three  pounds,  and  alleged  he  was- married  such  a 
d^y»  yet  although  of\en  requested  he  had  not  paid.  There  was  judgment  of 
nihil  dicit  and  enquiry.  A  motion  was  made  in  arrest  of  judgment,  because 
there  could  be  no  breach  of  promise  unless  notice  was  given  of  the  plaintiff's 
marriage;  but  Ilutton,  Harvey,  and  Yelvcrton  adjudged  it  to  be  good  enough, 
for  the  defendant,  at  his  peril,  ought  to  take  notice,  and  the  plaintiff  need  not 
show  he  gal^e  notice  of  the  marriage.  CrokCy  Car.  34.  In  the  case  ofNorri^ 
et  aL  t>.  Powell,  (14  East.  510)  a  bond  had  been  taken  by  the  commissioners  of 
the  land  tax,  for  the  fidelity  of  a  collector.  It  was  objected  that  no  notice  had 
been  given  to  the  surety,  of  the  collector's  default,  nor  demand  of  paymeat 
*made,  until  after  the  principal  had  been  discharged  for  misconduct;  but  both 
points  were  overruled  by  the  court.  Fell  on  GmranUcs,  224.  The  defendants 
do  not  assume  the  position,  that  there  is  any  express  covenant  to  give  notice,  or 
even  covenant  in  law  to  do  it;  but  rather  place  their  case  upon  principles  of 
commercial  law.  But  certainly  there  is  no  just  analogy  between  principal  and 
surety,  in  a  bond,  and  the  drawer  or  endorser  of  a  bill  of  excliange,  so  fnr  as 
legal  principles  lix  their  liabilities.  The  liability  of  an  endorser  is  coaditionaU 
and  entirely  arbitrary.  His  undertaking  is  conditional,  that  he  will  be  holdea] 
upon  demand  and  refusal  of  the  drawer,  and  notice  of  those  feels.  This 
condition,  though  not  expressed,  is  of  the  essence  of  the  contract.  There  is  no 
such  contract  implied  in  sealed  instruments.  If  parties  wish  to  have  and  give 
notice,  they  must  so  covenant,  and  then  the  non-performance  might  be  assigned 
as  a  breach.  As  this  instrument  stands,  there  is  no  express  covenant  to  give 
notice  to  the  defendants,  of  xMcConnell's  default,  nor  are  the  covenants  such  as 
to  raise  any  in  law.  From  the  nature  of  the  covenants,  the  defendants  were 
bound,  at  their  peril,  to  take  notice  of  the  breaches. 

Demurrer  to  the  replication  overruled,  and  costs  taxed  to  the  defendants 
since  filing,  and  the  cause  continued  for  enquiry  of  damages. 
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EAGUET  V.  WADE. 

Thi  ttMutM  ImpOBifif  a  tax  opon  merchtnts  sra  not  untoaititatioiial. 

The  declamtioQ  is  for  taking,  and  carrying  away  goods,  dec.  of  th«  plaiotiffy 
to  the  value  of  five  hundred  dollars. 

The  defendant  pleads,  fa'stf  the  general  issue. 

Second.     That  the  defendant  was  treasurer  of  the  county  of  Hamilton,  and 
as  such,  was  authorized,  by  law    to  collcict  all   taxes  assessed   by  and  under 
the  authority  of  the  state  of  Ohio,  within  said  county.     That  at  the  time  of 
seizing,  and  taking  said  goods,  the  plaintiff  was  a  merchant,  selling  goods,  wares> 
and  merchandise,  within  said  county,  and  was  subject  to  pay  a  tax  upon  his 
capital  employed,  dec.  and  being  so  subject,  was  taxed  in  the  sum  of 
dollars,  under,  and  by  virtue  of  the  laws  aforesaid;  and  said  tax,  being  so  laid 
and  assessed,  was  placed  in  the  defendant's  hands,  as  treasurer,  to  collect;  and 
tlie  plaintiff  wholly  neglecting,  and  refusing  to  pay  the  same,  defendant  entered, 
&c«  and  took,  dec.  and  disposed  of  said  goods,  according  to  law,  which  is  the 
3ame,  dec. 

The  plaintiff  replies  that  his  capital  was  employed  in  importing  into  this 
state,  from  other  states,  and  tliat  he  was  vending,  by  wholesale  and  retail,  di- 
vers,  dec.  the  growth,  dec*  of  foreign  countries,  and  Ott^sr  states,  dec.  and  ho, 
the  plaintiff,  imported  direct  from  said  states,  in  bulk,  and  in  packages  put  up 
by  the  manufacturer,,  none  of  which,  by  law,  were  the  subject  of  taxation,  by 
the  state  authority,  dec. 

To  this  replication  there  is  a  general  demurrer  and  joinder.  The  question 
submitted,  was,  whether  the  law  of  the  state,  imposing  a  tax  upon  the  capital 
employed  by  merchants,  is  constitutional. 

Hammondy  for  plaintiff.     Wade,  for  defendant. 

Opinion  of  the  Court,  by  Judge  Swaiv. 

This  presents  an  enquiry,  of  acknowledged  delicacy,  concerning  the  eoosd- 
tutional  powers  of  the  general  and  state  governments.  The  question  is  deeply 
interesting  to  this  state,  as  her  citizens  must  depend  upon  this  general  legislati?© 
authority  for  the  preservation  of  their  faith,  and  the  completion  of  the  public 
works  they  have  undertaken.  It  is  imposing,  as  it  involves  the  exercise  of 
sovereign  power. 

The  acts  .of  the  legislature,  supposed  to.be  in  conflict  with  the  constitution 
and  laws  of  the  United  States,  were  passed  February  3d,  1825,  and  January 
ITtli,  1828,  and,  so  far  as  concerns  the  present  inquiry,  are  in  these  words: 
"all  persons  trading  in  foreign  or  domestic  goods,  wares,  and  merchandise,  or 
drugs  and  medicines,  within  this  state,  whether  the  capital  employed  in  such 
trade  shall  be  owned  within  the  state  or  elsewhere,  shall  be  considered  mer- 
chants,  and  as  such  shall  be  classed  according  to  the  amount  of  annua!  capital, 
by  them  respectively  employed."  The  act  of  January  ITth,  1826,  is  exactly 
in  Xhf-  same  wonh,  except  "thoy  are  to  bo  entered  on  the  general  list  for  texa* 


T40  RAGliET  «.  WADE. 

UoD,  and  as  tuch  shaU  be  assessed  according  to  the  amount  of  capital  by  sucii 
merchants  respectively  employed,"  6cc.  This  is  a  part  of  an  equiUble  system 
of  taxation,  adopted  to  meet  tbe*disburseroents  for  canals,  as  well  as  to  defray 

'  the  general  expenses  of  the  government.  The  right  of  taxing  cafHtal  employed 
in  merchandise,  of  licensing  tavern  keepert  to  vend  foreign  and  domertic  li- 
quors, and  of  regulating  retailers,  pedlars  and  hawkers,  has  been  exercised 
without  question  as  to  its  constitutional  existence,  from  the  foundation  of  the 
state  goveromeot.  Whatever  then  may  be  the  efiect,  it  would  be  unjust  to  ina- 
pute  to  the  legislature  any  intentional  invasion  of  the  laws  of  Congress*  or  the 

"    constitution  of  the  United  States. 

The  plaintiff  insists  that  these  acts  of  the  legislature  are  repugnant  to  Art*  1, 
Sec  10,  of  the  constitution  of  the  United  States,  which  declares  that  no  slate 
shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties,  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspectioD 
laws;  and  also  to  Art.  1,  Seo*  8,  which  says  Congress  shall  have  power  'Ho 
regulate  commerce  1«ritk  foreign  nations,  and  amongst  the  several  states,  and 
with  the  Indian  tribes." 

The  powers  of  the  general  ^cukI  state  governments,  under  these  clauses  of  the 
constitution,  have  been  so  oflen  and  so  ably  discussed,  and  the  princif^es  so  pro- 
foundly  considered  by  the  Supreme  Court  of  the  United  States,  that  nearly  the 
.whole  grounds  have  been  occupied,  and  but  little  remains  for  us  other  than  the 
application  of  those  principles  as  settled  to  the  case  presented  by  the  pleadings. 
The  powers  of  the  different  governments  under  the  first  article,  section  tenth  of 
the  Constitution,  are  very  candidly  and  ably  examined  in  the  thirty  second  mim- 
ber  of  the  Federalist,  by  Mr.  Hamilton.  This  fair  and  profound  commentary 
upon  the  constitution,  has  deserved  and  received  the  approbation  of  the  highest 
judicial  tribunal  in  the  nation.  The  power  of  the  states  to  impose  taxes  oa  all 
firticles,  other  than  exports  or  imports,  is  there  contended  to  be  ^'maiufestly  a 
concurrent  and  co-equal  authority,"  dec.  There  is  plainly  no  expressioa  in 
the  granting  clause,  which  makes  that  power  exclusive  in  the  union.  There  is 
no  independent  clause  or  sentence  which  prohibits  the  states  from  exercismg  it. 
So  far  is  this  from  being  the  case,  that  a  plain  and  conclusive  argument  to  the 
bontrary  is  deducible  from  the  restraint  laid  upon  the  states  in  relation  to  the 
dMties  on  imports  and  exports.  This  restriction  implies  an  admisnoo,  that  if  it 
were  not  inserted,  the  states  would  possess  the  power  it  excludes;  and  it  implieB 
a  further  admission,  that  as  to  all  other  taxes,  the  authority  of  the  states  remains 
undiminished.  In  another  view  it  would  be  both  unnecessary  and  dangerous; 
it  would  be  unnecessary,  because  if  the  grant  to  the  union  of  the  power  of  laying 
those  duties,  implied  the  exclusion  of  the  states,  or  even  their  subordinatioii,  in 
thiv  particular,  there  coqld  be  no  need  of  such  restriction;  it  would  be  danger- 
ous,  because  the  introduction  of  it  leads  directly  to  the  conclusion  which  has 
been  mentioned,  and  which,  if  the  reasoning  of  the  objectors  be  just,  could  not 
have  been  intended.  I  mean  that  the  states  in  all  cases  to  which  the  re^iiction 
did  not  apply,  would  have  a  concurrent  power  of  taxing  with  the  union,  Iq  the 
case  of  Sturget  e.  Crawninshield,  (4  Wheat.  122,)  one  of  the  principles  recogb 
aissd,  was,  that  the  mere  grant  of  a  power  to  Congress,  did  not  imply  a  prohibi- 
taon  on  the  stales  to  exercise  the  same  power;  but  wherever  the  terms  in  which 
a  power  is  granted  to  Congress,  or  the  nature  of  the  power  required  that  it 
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should  be  exerciied  exclusively  by  Congress,  the  subject  is  as  coiiipietely  taken 
from  the  state  legislatures,  as  if  they  had  been  expressly  forbidden  to  act  upon 
it.  This  leaves  a  class  of  cases  in  whi<4^  the  general  and  state  governments 
have  co-ordinate,  and  concurrent  powers  of  legislation.  The  states  were,  there- 
fore, not  finrbidden  to  pass  bankrujpt  lawa,  provided  they  should  e(Hitain  no  prin« 
ciple  which  would  violate  the  tenth  section,  of  the  first  article  of  the  constitution 
of  the  United  States. 

In  the  caseof  GMons  v.  Ogdetiy  (ii  WhiaioH^  1,)  it  was  decided  that  \be 
power  to  regulate  commerce,  was  the  poWet  td  preseribe  the  rule  by  whieb 
commerce  was  to  be  governed;  that  it  was  complete  ih  itself;  might  be  exet* 
cised  to  its  utmost  extent;  and  had  no  Itmitationis  other  than  those  prescribed  in 
the  constitution.  But  the  court  say,  "Xhe  grant  of  the  power  to  lay  and  collect 
taxes,  is  like  the  power  to  regulate  commerce,  made  in  general  terms,  and  has 
never  been  understood  to  interfere  with  the  exercise  of  the  same  power  by  the 
states,  &c.  The  power  of  taxation  is  indispensable  to  their  existence,  and  is  a 
power,  which  in  its  own  nature  is  capable  o£  residing  in,  and  being  exercised  by, 
different  authorities  at  the  same  time,"  p,  199.  The  co-ordinate  authority 
seems  a  necessary  result  of  the  division  of  sovereign  power.  The  self-preser- 
vation of  both  governments  requires  the  exercise  of  the  taxing  power;  and  it 

m 

seems  admitted  by  the  whole  tenor  of  the  constitution.  The  principle  appears 
established  beyond  controversy,  that  the  states  can  tax  all  articles  concurrently 
with  the  general  government,  except  imports  and  exports,  or  where  it  will  inter- 
fere with  the  power  of  Congress,  to  regulate  commerce.  The  case  of  Brawn 
and  others  v.  the  state  of  Ufarylandf  (12  Wheat,  410,)  is  supposed  by  the  plain* 
tiff  to  be  an  authority  exactly  in  his  favor;  and  that  the  principles  decided 
require  this  court  to  pronounce  the  law  under  consideration,  unconstitutional 
and  void.  The  law  of  Maryland  required  ''importers  of  foreign  articles  or 
commodoties,  of  dry  goods,  wares,  or  merchandises,  by  bulk  or  package,  dBC« 
and  other  persons  selling  the  same  by  wholesale]^  bale,  or  package,  dsc.  before 
they  were  authorized  to  sell,  to  take  out  a  license,  d»2.  for  which  they  should 
pay  fiAy  dollars."  The  penalty  and  forfeiture  were  the  amount  of  the  Uoenfiie» 
and  one  hundred,  dollars  to  be  recovered  by  indictment.  The  provisions  of  this 
law  were  held  to  be  in  conflict  with  the  powers  vested  in  the  Congress  by  the 
United  States,  as  well  as  that  article  of  the  constitution,  which  inhibits  a  state 
from  laying  any  duties  upon  imports.  The  court  held  the  principle  to  be  sounds 
that  a  grant  to  import  included  a  power  to  sell,  subject  to  some  limitation,  and 
that  the  article  imported,  as  well  as  the  importer  were  constitutionally  protected 
from  local  legislation.  ''Any  penalty,"  says  the  court,  "inflicted  on  the  importeri 
for  selling  the  article  in  his  character  of  importer,  must  be  in  opposition  to  the 
act  of  Congress  which  authorizes  importation.  Any  charge  on  the  introductioii 
and  incorporation  of  the  articles  into,  and  with  the  mass  of  property  in  the  coua* 
try,  must  be  hostile  to  the  powers  given  to  Congress  to  regulate  commerce, 
since  an  essential  part  of  that  regulation,  and  the  principal  object  of  it  is  to  pre* 
scribe  the  regular  means  of  accomplishing  that  introduction  and  incorporation." 
The  powers  of  a  state  to  tax  its  own  citizens,  or  their  property  within  its  juris* 
diction,  are  admitted  to  be  sacred;  but  these  cannot  be  exercised  so  as  to  obstruct 
the  operations  of  an  act  of  Congress,  or  defeat  their  constitutional  right  to 
regulate  commerce.  The  correctness  of  these  views  arc  evident  from  the  whole 
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tenor  of  the  iottrument,  which  establiihes  the  tfundamentftl  priDciplet  of  fh* 
gOTerninent,  and  from  the  very  nature  of  our  complex  fystem.  Without  a 
recognition  of  them,  the  portions  of  sovreignty  which  hare  been  glren  and 
retained  by  the  general  and  state  governments,  could  not  exist.  The  one  or 
the  other  would  sink  for  want  of  support,  and  a  consolidation  or  separation 
would  be  the  necessary  result.  The  powers  of  the  governments  approach  each 
other,  until  they  are  only  separated  by  delicate  shades,  and  almost  imperceptJ- 
ble  gradations.  It  is  difficult  to  trace  with  certainty,  but  yet  it  is  hoped  not 
impossible,  the  line  that  separates  the  constitutional  powers  of  the  general  and 
state  governments.  The  constitution  has  not,  in  all  cases,  exactly  marked  the 
termination  of  the  one,  nor  the  commencement  of  the  other.  Perhaps  no  skill 
in  the  science  of  government  could,  in  all  cases,  fix  the  line  of  limitation.  We 
have  it  from  the  highest  judicial  authority,  that  should  the  general  and  state 
governments,  in  the  exercise  of  their  powers,  come  in  conflict,  ''that  which  is 
not  supreme  must  yield  to  that  which  is' supreme."  The  Supreme  Court  of  the 
United  States  felt,  and  acknowledged  the  difficulty  of  establishing  a  rule  uni- 
versal  in  its  application,  a  rule  which  should  fix  the  boundary  between  the  con. 
stitutional  powers  of  the  general  and  state  governments,  upon  the  subject  of 
taxation.  They  have  not  determined  the  exact  point  where  the  operations  of . 
the  grant  to  the  importer  shall  cease,  upon  the  articles  imported,  to  protect  them 
from  state  imposition. 

A  rule,  however,  is  suggested,  und  applied  more  than  once  in  the  decision  of 
the  court,  which,  with  great  deference,  is  deemed  too  vague  and  indefinite,  even 
for  practical  purposes,  and  cannot  be  adopted  as  a  guide  in  judicial  detennina- 
tions.  It  is  this,  "when  the  importer  has  so  acted  upon  the  thing  imported, 
that  it  has  become  incorporated  and  mixed  up  with  the  mass  of  property  in  t\ie 
country,  it  has,  perhaps,  lost  its  distinctive  character  as  an  import,  and  has  be. 
come  subject  to  the  taxing  power  of  the  state."  This  rule  seems  to  have  been 
•uggested  from  that  familiar  principle,  that  if  one  mingle  his  money  with  anodi. 
er's,  so  that  the  proportions  cannot  be  distinguished  in  the  mass,  the  other  shall 
have  the  whole. 

In  some  states,  and  respecting  some  articles,  this  rule  might  operate  with 
justness  and  propriety;  but  by  far  the  greater  proportion  of  foreign  commodi- 
ties,  and  those  from  other  states^  are  never  mixed  with  the  mass  of  property,  so 
as  to  lose  their  identify.     This  is  peculiarly  the  case  in  the  agricultural  states. 
The  stock  of  our  merchants,  consists,  almost  exclusively,  of  articles  from  other 
states  and  countries,  which  can  as  well  be  discovered  singly,  as  in  packages, 
bales,  or  trunks.     The  brandy  of  France,  or  the  wine  of  Germany  or  Spain, 
can  be  as  easily  distinguished  in  bottles,  as  in  pipes.     It  would  seem  a  task,  not 
much  less  difficult,  to  discover  what  should  be  considered  an  incorporation^  and 
mixing  up  of  property,  so  as  to  admit  the  laying  of  a  tax  upon  the  articles,  by 
the  state,  as  it  was  before  to  find  the  limits  of  local  legislation,  under  the  con. 
stitution.     The  power  of  taxing  property  within  its  jurisdiction  by  a  state, 
although  the  same  has  been  subjected  to  imposts,  by  the  laws  of  the  United 
States,  seems  never  to  have  been  directly  denied  by  the  bar  or  couit.     Its  cxer. 
cise,  after  the  right  acquired  under  the  laws  of  the  general  government  has 
ceased,  is  required  by  principles  of  self  preservation,  and  is  acknowledged  to 
be  consistent  with  a  correct  construction  of  the  constitution.     The  difficulty  » 
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not  in  the  power,  but  in  the  extent  of  its  application,  so  as  not  to  come  in  collis- 
ion with  the  co-ordinate  authority  of  the  general  government.  It  is  conceded 
that  the  revenue  arising  from  foreign  commerce,  belongs  exclusively  to  the 
.United  States,  as  well  as  the  power  to  regulate  intercourse  with  foreign  naticns. 
The  law  of  a  state  which  would  interfere  with  either,  would  be  unconstituticmal 
and  void.  The  right  to  make  their  own  regulations  concerning  them  is  essen- 
tial to  the  existence  of  the  federal  government,  and  the  constitution  has  declared 
it  in  terms  which  leaves  little  to  be  supplied  by  inference  or  implication.  If  the 
acts  of  the  legislature,  under  coosideration^  came  in  conflict  with  the  powers 
of  congress  to  lay  duties  upon  imports,  to  regulate  commerce  with  foreign  na- 
tions and  among  the  states,  or  any  other  secured  by  the  constitution,  the  court, 
without  hesitation,  would  declare  them  inoperative  and  void. 

The  laws  in  question  impose  a  tax  upon  the  capital  of  merchants,  without 
any  discrimination  between  wholesale  and  retail  dealers,  except  the  classes 
would  make  such  discrimination.  This  tax  cannot  be  admitted  to  come  within 
the  idea  of  a  duty  upon  imports,  nor  can  it  be  discovered  that  its  operations  ctti 
interfere  with  the  powers  of  congress  to  regulate  commerce.  It  is  purely  a  po- 
lice regulation,  affecting  the  consumer  alone.  The  amount  of  tax  upon  the 
capital  thus  employed,  bears  a  just  proportion  to  that  assessed  upcm  land,  and 
almost  every  species  of  property  within  the  state.  It  can  no  more  afiect  im- 
portations,  or  interfere  with  commercial  regulations  by  the  United  States,  than 
a  tax  upon  land  or  bullocks,  could  be  deemed  a  duty  upon  exports.  The  state 
power  to  tax,  must  be  taken  with  the  limitation  only  that  it  be  not  an  impost, 
or  duty  upon  imports,  or  exports,  and  tliat  it  does  not  conflict  with  the  powers  of 
congress  to  regulate  commerce. 

It  is  with  these  exceptions,  an  unlimited,  sovereign  power.  The  legitimate 
exercise  of  this  authority  is  one  thing;  the  abuse  of  it  is  a  different  question. 
If  a  state,  in  a  fit  of  political  phrensy,  should  lose  sight  of  its  duty,  as  acoa. 
stituent  part  of  the  general  government,  and  levy  a  tax  upon  the  capital  of  mer^ 
chants,  so  as  to  amount  to  a  prohibition  of  foreign  commodities,  and  destroy  the 
revenue  of  the  general  government,  this  would  be  most  clearly  an  interierencer 
with  the  powers  of  Congress  to  regulate  commerce,  and  such  a  law  would  not 
only  be  repugnant  to  the  principles  of  the  constitution,  but  void,  on  the  groundv 
that  it  would  be  a  manifest  act  of  tyranny  and  oppression. 

This  is  not,  however,  the  character  of  the  tax  under  consideration,  nor  hna 
it  the  remotest  tendency  to  bring  about  such  a  result.  So,  an  insupportable  tax 
upon  bullocks,  cr  the  land  upon  which  they  must  be  grazed,  may  be  imposed  by 
a  state,  so  as  wholly  to  prevent  the  exportation  of  beef.  This  possible  abuse 
of  power  ought  not  to  fumi^  a  constitutional  objection  to  its  being  exercised  in 
a  just  and  reasonable  manner,  for  the  legitimate  ends  and  objects  of  the  local 
governments,  and  the  maintenance  of  that  part  ef  the  sovereign  power  with 
which  they  are  entrusted  by  the  constitution.  When  such  unjust  and  oppres- 
sive measures  shall  be  adopted  in  state  legislation,  as  their  powers  are  not  su- 
preme, ^^they  must  yield  to  that  which  is  supreme."  The  highest  judicial  tri- 
bunal in  the  union  must  determine  this,  and  they  will  fearlessly  determine  it, 
when  such  a  law  of  the  state  shall  be  presented.  The  judicial  department  of 
the  gavernment,  as  cases  arise,  must  determine  the  municipal  powers  of  the 
states,  and  the  commercial  powers  of  the  union. 
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No  doubt  llMUinitod  powers  of  tbe  itateB  may  have  oocoaioiially,  throi^ 
iaadvertencOyOr  temporary  popular  excitement,  been  tranacended  In  legialatiaii; 
bat  the  power  exists  with  tbe  judiciary,  to  prevent  the  eflbcts  of  these  danger- 
ous coUisions^and  it  is  on  the  exercise,  the  independent  and  fisarless  exercise,  of 
this  power,  thai  the  government  has  depended  for  its  continuance,  and  wuui  de- 
pemA  for  its  (perpetuity.  To  pronounce  th^e  laws  unconstitutiona!,  because  by 
possiUUty  they  may,  in  some  very  remote  degree,  affect  importations,  or  tiie 
«ip«ralioos  of  commerce,  would  be  to  yield  tbe  prindple,  that  a  state  has  not  a 
right  to  tax  property  within  its  juriadiotioa  lor  its  own  support  It  would  be  snr- 
vendering  the  portion  of  sovereignty  reserved  at  the  formation  of  the  coostitn- 
tioD,  and  aoquieseing  in  becoming  a  consolidated  govemm^it.  These  kwa  im- 
pose no  impost  or  duty,  upon  imports*  The  tax  is  upon  coital,  just  and  equi- 
table,  upon  abstract  principles;  indispensably  necessary  to  be  laid  for  the  cred- 
it, fiuth,  and  interest  of  the  state;  conflicting  with  no  provision  of  the  eooatita 
tion,  or  law  <^  Congress;  and  interfering  with  no  power  to  regulate  commerce, 
either  formgn  or  amongst  the  states.  It  is  believed  these  views  do  not  oppose 
any  principle  decided  by  the  supreme  court  of  the  United  States,  but,  on  the 
eontraryt  are  sanctioned  by  the  general  admissions  and  reasons,  where  similar 
points  have  been  under  discussion  and  consideration.  To  preserve  the  balance 
between  the  powers  of  the  general  and  fltete  governments,  the  end  and  object 
must  be  kept  in  view.  Mist,  if  not  darkness,  is  upon  the  line  which  marks  the 
division  of  the  sovereign  power.  The  rights  of  both  must  depend  upon  the 
patriotiflm  and  good  sense  of  the  citizens,  and  the  mutual  forbearance  of  their 
ageniSj  as  much  as  upon  any  distinct,  visible,  oonstitutional  boundary. 

The  demurrer  is  sustained. 


LESSEE  OF  SMITH,  ET  AL.  v.  JONES. 

The  BtAtate  of  wiU»  in  Ohio  m  nora  eomprsheiiiive  tban  that  of  Hxn.  VIII. 

Where  the  testator,  at  the  time  of  m^ing  his  wHl,  was  in  poeeeiiaon  of  a  lot  of  land,  inder  a 
a  Tsriial  eoiMiact  of  puichaie,  held  that  a  devisee  of  eoch  lot  was  good,  DOtwithstaadiog  tbe  testa- 
tor acquired  the  legal  title  after  the  execution  of  tbe  will. 

Such  aquisition  of  the  legal  title  does  not  cerate  as  a  revocation  of  the  will,  and  upon  tbe  death 
of  the  testator  the  legal  title  passes  to  the  devisee,  and  not  to  the  heir  at  law. 

This  was  a  motion  for  a  new  trial,  in  action  of  ejectment,  the  jury  having, 
under  the  instruction  of  the  court,  returned  a  verdict  for  the  defendant*  The 
case  was  this.  The  lessors  of  the  phiintiff  claimed  as  heirs  at  law  to  their 
father,  a  lot,  in  Cincinnati,  conveyed  to  him  by  Joel  Williams,  on  the 
Mth  of  May,  181'i.  The  defendants  claimed  under  a  will,  duly  executed, 
dated  July  25,  1811.  The  defendant  also  gave  evidence  that  the  testator. 
Smith,  was  in  possession  of  the  lot,  under  a  verbal  contract  of  purchase,  and 
commenced  improvements  upon  it,  anterior  to  July,  1811,  the  date  of  the  will. 
It  was  also,  in  proof,  that  on  the  iHh  of  September,  1811,  the  testator  entered 
into  a  written  agreement  with  J.  Williams  for  the  purchase  of  the  lot,  in  com* 
pletion  of  which  the  deed  was  subsequently  made. 

The  court  instructed  the  Jury,  that  if  they  were  satisfied,  fiom  the  proof, 
that  the  testator  was  in  possessioii,  under  a  verbal  contract  of  puichaae^  at  tbe 
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time  of  making  the  will,  the  devise  was  inoperative,  and  the  defendant  entitled 
to  a  verdict.  Under  this  instruction,  the  jury  found  for  the  defendant,  adding 
that  they  found  that  the  testator  was  in  possession,  upon  a  verbal  contractor 
the  ground  that  the  purchase,  when  the  wll  was  made.  The  motion  for  a  new 
trial  was  made,  on  Court  erred  in  the  instruction  given;  and  the  dccisio.i  of 
this  motion  was  adjourned  here  by  the  Supreme  Court  of  Hamilton  county. 

Bcnham  and  Finley,  for  plaintiff.     Fcx  contra. 

By  Ihe  CouBT. 

The  statute  of  Ohio  is  much  more  comprehensive  in  its  terms  than  thos3  of 
the  82d  and  34th  of  Henry  the  8th.  "Every  male  person  aged  iv.cuty.ono 
years,  or  upwards,  being  of  sound  mind,  shall  have  power  at  his  or  lier  will  and 
pleasure,by  last  will  and  testament,  to  devise  all  the  estate,  right,  title,  and  -  •  cr. 
est,  in' possession,  rever^on,  or  remainder,  which  he  or  she  hath, -or  ul  tlieiiine 
of  his  or  her  death,  shall  have,  in,  or  to,  lands,  tenements,  hereditaments,  annu- 
ities, or  rents  charged  upon,  or  issuing  upon  them."    0  2^  O.  64. 

The  third  section  provides  lor  the  revocation  of  wills,  in  the  details  of  which 
«n  alteration  of  the  estate,  after  making  and  puUishing  the  will,  is  not  men. 
tioned. 

A  prominent  feature  of  the  English  law  is  to  favor  the  heir,  and  prevent  d.'s- 
inhersion.  This  has  introduced  the  fixed  principle  that  at  the  inception  of  t!  o 
will  a  man  must  be  seized  of  the  estate  he  devises,  which  should  remain  unal- 
tered  to  the  time  of  its  consummation  by  his  death.  Pow.on  Der,  506.  The 
difference  in  circumstances  has,  with  us,  led  to  a. difference  in  lojjiulution,  and 
cases  may  arise  in  which  our  courts  may,  with  great  propriety,  depart  in  their 
judicial  decisions,  from  those  of  England,  upon  questions  arising  out  of  wills. 
The  laws  of  the  various  states  show  that  it  is  the  general  policy  of  iae  rovern* 
ment,  that  estates  should  not  accumulate  in  families,  or  succeed  in  perpetuity. 
This  is  universally  supposed  lo  be  the  most  effectual  way  to  guard  from  degen- 
eracy and  destruction,  our  free  and  equal  institutions.  Not  withstanding  this 
solicitude  in  favor  of  the  heir,  which  is  manifested  in  the  course  of  decis'ons  in 
that  country,  it  has  been  held  tliat  when  a  devise  is  made  in  general  words,  it 
will  carry  the  estate  both  in  law  and  equity.  1  Ves,  4*57.  So  any  contract 
which  a  court  of  equity  would  enforce  on  an  application  for  a  specific  perform- 
ance, would  be  sufficient  to  pass  under  sweeping  words  in  a  will.  1  Ve?,  437; 
Pot0.  on  l>ev.  208«  But  such  contract  must  exist  at  the  time  of  making  the 
5vill,  because  one  having  no  title  whatever  can  devise  nothing.  2  P.  WUL629, 
It  has  also  been  decided  that  if  a  man  devise  all  his  lanJs  for  the  payment  of  his 
debts,  and  afterward  purchase  lands,  although  there  were  no  articles  of  a^;ro3- 
•ment  previous  to  the  will,  a  sale  will  be  decreed  of  those  after  purchased  lands. 
2  Ch.  Ca*  144.  It  appears  to  be  the  settled  law  in  England,  that  an  eq.n'ty 
may  be  devised,  and  if  a  deed  is  not  executed  during  die  !ifc  of  the  i<istator,  tiio 
obligor  will  be  held  a  trustee  for  the  devisor,  and  may  compel  zj}.  execution  of 
the  articles  for  his  benefit.  If  the  testator  may  pass  equitable  interests  in  land, 
by  will,  in  England,  there  can  be  no  doubt  he  may  do  it  under  the  more  com. 
prvhenaive  terms  of  our  statute.     In  this  case  no  doubt  can  exist  as  to  the  in- 
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tention  of  the  testator.  The  words  embrace  his  whole  estate.  It  is  beyond 
controversy  that  whatevei  interest  the  testator  had  in  this  land,  when  the  will 
was  made  and  published,  passed  to  Agnes  Smith,  his  wife. 

The  question  more  difficult,  is,  whether  getting  in  the  legal  estate  before  bis 
death,  and  nAer  the  elocution  of  the  will,  amounts  to  a  revocation,  and  whether 
the  legal  estate  so  obtained,  passed  by  the  will,  or  descends  to  the  heir. 

In  the  case  of  Rex.  ex*  dem.  Norderif  o.  Griffiths  and  others,  it  was  held  that 
an  admittsnce  would  refer  back  to  a  surrender,  being  only  a  completioa  of  it* 
A  Burr.  1052. 

In  Selicin  v  Sdmnf  (  2  Btsr.  1 131,)  the  principle  was  decided  that  the  whole 
of  a  conveyance  sliall  be  taken  together  and  the  several  parts  of  it  shall  have 
relation  back  to  the  principal  part.  S.  being  seized  in  fee  by  indenture  of  lease 
and  release,  conveyed  to  uses  and  covenanted  to  levy  a  fine.  All  were  adjudged 
and  aissurance.  2  Bur.  704.  Mr.  Justice  Wilmot — **  He  considered  these 
deeds  a  covenant  to  levy  a  fine,  and  they  ought  with  the  fine  to  be  considered 
as  one  and  the  same  assurance."  The  same  principle  was  decided  Croke  Jo, 
649.  All  the  court  held  that  a  bargain  and  sale,  and  the  fine  and  recovery, 
are  but  one  assurance,  and  says  the  court  *Hhe  recovery  being  executed  which 
is  grounded  upon  the  covenant,  is  quasi  a  conveyance  to  use  ah  inidom  2  Fee 
Cdl.  These  cases  are  deemed  analagous  in  principle  to  the  one  under  consid^ 
eration.  The  equity  which  existed  al  the  time  of  making  the  will,  clearly 
passed,  and  the  conveyance  to  the  devisor  is  no  change  of  the  estate  to  work  a 
revocation,  but  rather  a  confirmation  of  it. 

For  the  purpose  of  protecting  the  devisee,  it  would  but  confbnn  to  the  autbor. 
ities  to  hold  the  legal  conveyance  accepted  by  the  testator,  posterior  to  the  execu* 
tion  of  the  will,  as  an  act  of  confirmation  on  his  part,  and  to  consider  them 
both  as  one  assurance.  It  cannot  be  doubted  if  the  testator  had  refused  to  ac» 
cept  the  deed  in  his  life  time,  tho  right  would  have  been  complete  in  the  devi- 
see,  and  she-could  have  compelled  a  specific  performance  of  the  contract.  The 
principles  involved  in  this  case  were  decided,  Gist^s  heirs  e.  Robinet^  (3  Biid  2.) 
The  case  was  this:  under  the  royal  proclamation  of  1763,  Thomas  Gist,  for 
military  services  in  the  war  with  Great  Britain  and  France,  became  entitled 
to  a  grant  of  two  thousand  acres  of  land,  upon  his  personal  applicaticNCi  to  any 
of  the  governors  of  the  colonies  of  North  America.  In  1772,  before  he  ap. 
plied  for  his  claim,  he  made  and  published  his  will,  by  which  he  devised  to  his 
sister,  Anne  Gist,  one  moiety  of  h^s  whole  estate,  both  real  and  personal;  the 
other  moiety  he  gave  to  Elizabeth  Johnson.  He  afterwards  obtained  a  war- 
rant,  caused  it  to  be  surveyed,  and,  in  January,  1780,  obtained  a  grant.  He 
died  in  1785,  without  altering  or  republishing  his  will,  leaving  Nathaniel  Giat 
his  heir  at  law.  Anne  Gist,  conveyed  to  Nathaniel  Gist,  in  fee,  a  moiety  of 
the  tract  of  land;  Nathaniel  died,  leaving  the  lessors  of  the  plaintifiT  his  heira 
at  law.  The  question  was,  whether  I'horoas  Gist,  at  the  time  of  making  his 
will,  had  such  an  interest  under  the  proclamation  of  1763,  as  was  transmissi* 
ble  by  devise.  The  court  lay  down  the  doctrine  as  incontrovertible,  that  an 
equity  will  pass  by  a  devise.  The  judgment,  which  had  been  in  favor  of  the 
plamtiff  for  a  nooiety  only,  was  affirmed.  The  efiect  <^  this  decision  is,  that 
when  an  equity  existed  at  the  time  of  publishing  the  will,  and  before  the  teata- 
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tor'f  death  it  wat  earriod  into  grant,  tho  equitable  and  legal  estate  could  not  be 
parted,  but  the  latter  attached  to  the  former,  sor  as  to  vest  a  complete  estate  in 
the  devisee.  If  otherwise,  the  lessor  of  the  plaintiff,  who  was  heir  at  law  of  the 
testator,  must  have  recovered  the  whole  tract  of  land  instead  of  the  moiety, 
and  turned  the  devisee  of  the  other  moiety  to  a  court  of  chancery  for  reliefl 
This  defendant  is  the  grantee  of  the  devisse,  and  if  th3  legal  estate  has  desseaded 
tD  the  heir  at  law,  of  tho  testator,  whatever  exquities  may  exist,  the  plaintiff  is 
entitled  to  recover  in  this  action.  Tho  cases  bsforo  cited  would  -.appear,  how- 
ever, fully  to  warrant  this  court  in  considering  the  estate  complete  in  the  devi- 
see,  in  consequence  of  the  will  vesting  the  equity,  and  by  reason  that  the  legal 
estate  was  acquired  by  the  testator  before  his  death.  To  considjr  it  in  any  other 
light,  would  be  separating  the  legal  estate  to  no  other  purpose,  except  to  pro. 
duce  litigation  and  expense,  or  indulge  in  subtleties  which  have  little  to  do  with 
reason  or  justice.  The  court  are'therefore  of  opinion  that  the  acceptance  of  a 
deed  after  the  execution  of  the  will  is  not  an  ademption  of  the  legacy,  and  for 
the  purpose  of  preventing  circuity  of  action,  the  deed  may  be  attached  to  the 
devise,  and  considered  but  one  assurance. 
Judgment  on  the  verdict. 


^m.^t^ 


BANK  OF  CHILLICOTHE  v.  YOE,  ET  AL. 

Undtr  the  gtatuM  regulating  judicial  proceedings  whore  banki  and  banken  are  partlei,  a  bank, 
^pon  m,  joint  and  Eeveral  contract,  cannot  a«k  the  aid  of  equity,  until  they  have  made  um  of  M 
their  legil  remedies. 

This  case  was  adjourned  here  for  decision  from  the  county  of  Ross.  It  was 
a  bill  in  chancery,  and  the  case  made  was  as  follows :  On  the  19th  of  May, 
1819,  Daniel  Vanmetre  made  his  promissory  note  to  Jesse  McKay,  payable  at 
the  Bank  of  Chillicothe,  by  whom  and  John  Creed  it  was  endorsed,  and  dis. 
counted  at  the  Bank.  In  consequence  of  non-payment  it  was  duly  protested, 
and  suit  brought  under  the  statute,  against  the  maker  and  endorsers,  jointly. 
Process  was  served  on  Vanmetre  and  Creed,  and  returned  not  served  as  to  Mc* 
Kay*  Judgment  was  rendered  against  Vanmetre  and  Creed,  and  Vanmetro 
was  deceased  and  insolvent  McKay  was  also  deceased,  no  judgment  having 
been  rendered  against  him  in  his  lifetime,  and  the  defendant  was  his  administra- 
tor. The  object  of  the  bill  was  to  set  up  the  claim,  in  behalf  of  the  bank, 
jagainst  the  administrator  of  McKay.  It  alleged  the  insolvency  of  the  principal 
debtor,  Yanmetre,  but  was  silent  as  to  the  responsibility  of  Creed,  the  other 
endorser,  against  whon^  judgment,  ai  law,  had  been  obtained. 

The  defendant  demurred. 

Ewing,  for  complainant.    Kingy  for  defendant. 

—  .} 

Bp  the  Court. 

The  question  to  be  decided,  is,  whether,  upon  a  joint  and  several  contract, 
made  by  the  statute  joint,  as  to  the  suit  and  judgment,  the  complainants  can 
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go  into  equity,  before  they  have  made  use  of  their  legal  remedies.  The  ninth 
section  of  the  act  to  regulate  judicial  proceedings,  where  banks  and  bankerr 
arc  parties,  authorizes  a  joint  action  against  the  drawers  and  endorsers;  and 
(Ijcl.ires  that  if  the  bunk  shall  institute  a  separate  a:tion  against  drawer  and 
..  i  .. ";  r,  no  costs  shall  be  recovered.  The  complainants  claim  they  have  lost 
t  .  i  ^Ji  reiDjdy,  by  the  death  of  McKay,  under  the  provision  of  the  statute. 
«,  ^  ;)ny  thin?^  that  appears  in  this  bill,  the  legal  remedy  is  still  perfect  as 
r- -apifit  CrvX)d,  Ujc  survivor,  whose  insolvency  is  not  even  suggested,  and  against 
ni.oai  [) -occs-  of  execution  has  not  been  taken.  The  most  favorable  aspect  of 
tlio  0:1  p'.aCw:  the  complainants'  equity  upon  the  restoration  of  a  naked  l^;al 
r;^.:^  lost  by  the  act  of  God,  under  our  statutory  regulations  concerning  banks* 
A  court  of  chancery  would  probably  be  open  to  the  complainants,  when  Ihej 
shall  hnvo  exhausted  their  legal  remedies,  if  a  balance  still  remains  due  upon 
the  ju:!gmcnt.  But  the  complainants  shew  no  present  necessity  for  a  decree 
against  the  representatives  of  McKay,  nor  have  they  even  alleged  that  such 
decree  would  facilitate  the  collection  of  their  judgment.  They  came  into  this 
co'irt,  having  from  their  own  shewing^  a  perfect  legal  remedy  against  the  sur* 
vivor,  which  they  have  neglected  to  enforce,  withqut  furnishing  any  ezcose 
whatever  for  their  negligence.  They  are  here  as  volunteers  for  one  of  the 
endorsers,  without  showing  why  the  estate  of  the  other  should  be  liable  for  the 
pnynicnt  of  their  judgment*  In  this  bill  the  court  cannot  settle  the  equitable 
rights  of  the  endorsers,  especially  as  one  of  them  is  made  a  party.  Those  who 
are  inter^ted  should  be  left  to  their  own  litigation|  without  the  interference  of 
strangers.     Bill  dismissed,  with  costs. 


WADE  V.  GRAHAM,  ET  AL. 


The  securities  of  an  sdministrator  are  liable  for  the  proceeds  of  real  estate  sold  by  the  admiaistim- 
tor  under  an  order  of  c  juit  for  tlie  pajment  of  debts. 

This  was  an  action  of  debt  on  an  administrator's  bond.  The  facts  are  thus 
stated  :  This  suit  is  brought  on  the  bond  of  the  administrator  of  Daniel  Symmts, 
executed  at  the  tim3  of  the  appointment  of  the  administrator,  to  recover  the 
arnojnt  of  a  judgment  in  favor  of  Samuel  McHenry,  a  creditor  of  the  estate. 
On  the  trial  before  the  jury  the  plaintiff  offered  in  evidence,  the  proceeds  of  the 
rj  .1  r:\,ic  of  the  intestate  sold  by  the  administrator  by  order  of  the  court,  to 
;.:  :!i  evidence  the  defendants  objected.  The  objection  was  overruled  by  the 
court,  end  the  evidence  adTiitted,  and  a  verdict  given  for  the  plaintiff.  For  this 
sapposod  mistake  of  law,  the  defendants  moved  for  a  new  trial,  and  the  decision 
of  ihe  motion  was  acjourncd  here  from  the  county  of  Hamilton. 

J,  W.  Piatt,  for  plaintiff.     N.  Wright,  for  defendants. 

fit/  H^  Court. 

The  condition  of  an  administrator's  bond  is,  that  he  shall  faithfully  perform 
all  the  duties  required  of  him.  The  eighteenth  section  of  the  act,  (prescribiiif 
the  duties  of  administrators,)  directs,  most  explicitly,  ths  distribution  of  the 
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•%m$ISf^  arMug  from  the  tale  of  real  estate  by  an  administrator.  It  requires 
the  funeral  expenses,  and  those  of  the  last  sickness,  with  the  cost  of  the  admin- 
istration, to  be  paid;  secondly,  judgments  rendered  in  the  lifetime  of  the  intestate^ 
and  lastly,  distribution  of  the  residue  amongst  the  creditors.  Nothing  can  be 
clearer  than  that  the  condition  of  an  administrator's  bond  was  intended,  to  secure 
to  all  interested  in  the  estate,  every  duty  which  the  law  enjoins  upon  that  offi. 
cer.  Certain  duties  are  required  of  him  respecting  the  distribution  of  assets 
arising  from  the  sale  of  lands :  can  it  be  doubled  that  his  bond  secures  fideh'ly  in 
the  performance  of  them  ?  If  the  terms  of  the  statute,  however,  left  a  doubt  aa 
to  the  extent  of  the  liability  of  the  administrator,  and  his  security  upon  the 
bond,  more  than  twenty  years  uniform  practice  and  usage  have  made  it  cover 
money  arising  from  the  sale  of  real  as  well  as  personal  property.  It  is  true, 
when  the  court  grant  an  order  to  sell  real  estate,  they  have  the  power,  for  the 
security  of  heirs  and  creditors,  to  require  from  the  administrator  what  security 
they  may  deem  proper,  respect  being  had  to  the  value  of  the  estate.  When 
letters  of  administration  are  granted,  it  cannot  always  be  known  that  a  neces- 
fiity  exists  for  the  sale  of  real  estate,  to  discharge  the  debts  of  the  intestate. 
The  penalty  of  the  bondi  therefore,  is  usually  required  in  double  the  amount  of 
the  personal  property. 

This  amount  is  frequently  insu  Jicient  to  cover  the  assets  arising  from  tho 
sale  of  lands :  and  sometimes  the  securities  become  irresponsible  for  the  ad« 
ditional  sums.  The  legislature  contemplating  these  things,  gave  a  discretion, 
ary  power  to  the  Courts  to  require  what  security  they  might  deem  proper, 
when  they  granted  an  order  for  the  sale  of  real  estate.  This  appears  to  be  a 
reasonable  exposition  of  the  legislature's  intention,  and  it  is  the  same  it  haa 
uniformly  received  in  practice.  When  the  penalty  of  the  bond  is  sufficient, 
and  the  obligors  have  besn  considered  responsible,  no  other  security  have  been 
demanded  by  the  Courts  ;  when  they  were  not,  an  additional  bond  has  been  ta, 
ken  before  the  order  of  sale  granted ;  the  administrator  is  held  liable  on  his 
bond  to  the  same  extent,  for  money  arising  from  the  sale  of  real  estate,  as  for 
the  proceeds  of  personal  property.  The  procee  Js  of  the  former  are  to  all  in- 
tents and  purposes,  assets  as  well  as  the  latter.  They  are  both  appropriated 
in  the  same  manner,  and  when  land  is  turned  into  money,  it  is  instantaneously 
assets,  according  to  the  legal  acceptation  of  the  term.  The  case  of  Truman 
V,  Anderson  and  Others,  (11  Mass,  R.  190,)  has  been  cited  as  an  authority  in 
point  for  the  defendant.  The  question  submitted  in  that  case  was  whether  the 
bond  of  an  administratrix  was  forfeited  for  her  neglect,  to  apply  for  a  license  to 
sell  the  real  estate  of  her  intestate,  for  the  payment  of  his  debts.  This  is  not 
the  case  here.  The  question  to  be  decided  by  the  Court  is,  whether  the  ad- 
ministrator and  his  security  are  liable  for  the  proceeds  of  real  estate,  acttuilly 
sold,  and  which  came  into  the  hands  of  the  administrator.  It  will  be  sufficient 
to  decide  the  point  determined  by  the  Supreme  Court  of  Massachusetts,  when 
presented.  It  clearly  does  not  arise  in  this  case.  In  deciding  the  point  under 
consideration,  we  rely  upon  our  own  practice,  which  has  given  construciion  to 
our  statutes,  and,  it  is  believed  a  correct  one,  ticeording  to  the  principles  of  sound 
policy  and  just  reasoning.  It  is  the  opinion  of  the  Court,  the  condition  oTan 
administrator's  bond  covers  all  assets,  to  the  extent  of  the  penalty,  at  least 
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whether  penooal,  or  arisiog  from  the  sale  of  real  estate.    Motion  oremiled. 
Jvdgment  on  the  verdict. 


LESSEE  OF  GOFORTH  v.  LONGWORTH.      - 

tl  if  now  well  setiloil  that  Couiis^ive  a  l.bcril  constr.icilon  to  «nim?s  aulho-ising  sale  of  le&l  ei« 
tate,  by  executors  and  admiiiisiraioi^,  and  will  iirik**.  al!  re'\so;)ab.e  presuinpuons  iu  eupporiofsucb 
talei  ;  but  when  no  record  of  an  o»Jer  of  ciIj  is  nrjiucc/,  thi»  sale  is  void. 

This  was  an  ejectment  adjournoil  hero  for  decision  from  Hamilton  eounty. 
The  plaintiff  claimed  ns  heir  at  law  of  Aaron  Goforth,  who  died,  logallj  sei2ed 
of  tho  lot  in  controversy,  being  No.  101,  in  Cincinnati.  The  seisin  of  the  an* 
cestor,  and  the  heirship,  were  admittel.  The  defendant  claimed  under  an  al- 
leged sale  and  conveyance,  made  by  tl»e  administrators  of  A.  Groforth,  of  the 
lot  in  question,  for  the  payment  of  debts.  In  support  of  this  claim  he  gare  in 
evidence,  a  deed  from  the  administrators,  dated  January  2d,  1814,  which  recit- 
ed that  the  sale  was  made  by  the  administrators,  under  on  order  of  court.  To 
sustain  this  deed,  the  defendant  further  gave  in  evidence  an  order  of  court,  da* 
ted  of  August  term,  1813,  in  these  words:  '^Petition  and  motion  made  by  tho 
administrators  of  A.  Goforth,  decM.  for  the  sale  of  real  estate.  Account  or 
statement  exhibited  to  court,  who  appoint  Joseph  Carpenter,  Ethan  Stone,  and 
Richard  Fosdick,  appraisers,'*  dec. 

An  appraisement  made  by  the  persons  named,  of  real  estate,  and  returned  to 
court,  including  the  lot  in  dispute,  was  also  given  in  evidence,  which  was  dated 
December  11,  1813.  An  account  of  sales,  as  made  by  the  administrators,  da« 
ted  December  15,  1813,  was  in  proof,  in  which  the  lot  161,  was  set  down  ae 
sold,  December  14,  1813.  This  account  was  marked. filed,  as  of  the  14th 
April,  1814.  No  other  order  of  court,  in  the  premises,  was  given  in  evidence, 
except  the  one  before  quoted.  The  question  submitted  for  decision  was,  wheth- 
er  upon  the  proofs  exhibited,  the  sale,  by  the  administrators,  was  valid« 

Cofwell  4*  Starry  for  the  plainti£    N^  Wright,  for  the  defendaqt« 

By  the  CouBT. 

It  is  now  well  settled  that  courts  give  a  liberal  construction  to  statutes  au- 
thorising sales  of  real  estate,  by  executors  or  administrators.  Public  poGcj 
requires  that  all  reasonable  presumptions  should  be  made  in  support  of  such 
sales,  especially  respecting  matters  in  pais.  The  number  of  titles  thus  derived, 
and  the  too  frequent  inaccuracy  of  clerks  and  others  concerned  in  effecting 
these  sales,  render  this  necessary.  But  where  the  statute  is  explicit  and  un- 
ambiguous, in  its  terms,  the  court  is  not  authorised  to  dispense  with  the  form&U* 
ties  and  modes  of  proceeding  prescribed,  or  to  supply  them  by  presum|>tions , 
and  constructions. 

The  sale,  relied  upon  by  the  defendant,  was  made  under  the  statute  of  Feb. 
ruary  10,  18X0.  The  32d  section  provides  "that  when  it  shall  be  made  ap- 
pear to  the  satisfaction  of  the  court  that  it  is  necessary  to  sell  real  property  ibr 
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ihe  diacharge  of  debts,  asflpecified  in  tho  preceding  section,  they  shall  appoint 
three  disinterested  men  to  view  the  lands,  tenements  or  hereditaments,  so  to  be 
sold,  and  return  to  court  under  oath,  a  statement  of  the  value  thereof,  after 
which  the  cmiH  shall  direct  the  executor  or  executors,  administrator  or  adminis- 
trators, to  proceed  to  sell,  either  the  whcle  or  a  part,  as  they  tray  think  prop, 
er,  of  such  real  estate,  after  giving  notice,"  &c. 

The  provisions  here  cited  rcquricd  that  certain  acts  shall  be  done  by  the  court 
of  common  pleas,  and  these  constitute  the  foundation  upon  which  the  sale  of  n 
deceased  person's  real  estate,  by  his  personal  representative,  must  rest.  That 
these  acts  were  done  by  the  court  must  be  evidenced  by  the  record  of  their  pro. 
ceedings.  The  law  requires  that  the  Cuurt  shall  appoint  valuers,  who  shnll  val- 
ue the  estate,  and  make  a  return  of  the  valuation,  ^^after  which  the  court  shaU 
direct'^  the  whole  or  a  part  to  be  sold,  "as  they  may  Uiink  proper"  This  act, 
to  be  performed  by  the  court,  is  essentially  of  a  judicial  character.  A  judg- 
ment is  to  be  made  up,  and  pronounced  ;  and  this  judgment  is  the  foundation  of 
the  administrator's  or  executor's  power  to  sell.  Were  such  a  judgment,  order, 
or  direction  produced,  it  would  be  correct  to  infer  that  it  was  rendered  or  made 
upon  a  proper  state  of  facts.  The  appointment  and  return  of  the  valuers,  with 
other  preliminary  proceedings,  might  be  inferred  or  presumed.  But  the  judg- 
ment or  direction  stands  upon  a  different  principle.  It  can  only  exist  as  muX-. 
ter  of  record,  and  can  in  no  other  mode  be  proven. 

No  transcript  of  any  such  record  is  produced ;  nor  any  thing  more  than  the 
order  appointing  the  valuers;  which  in  the  nature  of  things,  preceded  the  direc- 
tion, or  order  to  sell;  because  between  that  appointment,  and  the  final  direction 
to  sell,  the  valuers  were  to  perform  the  dutiesf  required  of  them  by  law.  The 
counsel,  aware  of  the  necessity  of  adducing  record  evidence  of  this  order  or 
judgment,  attempt  to  deduce  it  from  the  "e/  cetera''^  at  the  end  of  the  order  ap- 
pointing valuers.  But  such  an  interpretation  of  the  "et  cetera^"  in  the  case  be- 
fore us,  is  wholly  inadmissible.  Lord  Coke  himself,  whose  commentary  upon 
the  "f/  cetera*^  of  Littleton  is  a  standing  jest  with  the  profession,  never  could 
have  thought  that  matter  subsequent,  and  that  the  final  decision  of  the  court,  in 
the  case,  could  be  included  in  an  "  eicetcra^^  attached  to  the  incipient  order  in 
the  proceedings. 

The  statutory  provisions  in  respect  to  cases  of  sales  of  real  estate,  by  the 
personal  representative,  are  intended  to  protect  the  interests  of  heirs  and  credi«- 
tors,  as  well  as  that  of  purchasers.  The  power  of  the  personal  representative 
over  the  real  estate  of  the  deceased,  is  derivative  and  limited.  It  is  derived 
from  the  act  of  the  court,  in  conformity  to  the  law.  The  discretion  of  the- 
court  must  be  exercised  and  declared  upon  the  subject,  and,  without  this,  the 
act  of  the  administrator  or  executor  is  void,  because  based  upon  no  legal  foun- 
dation. It  is  a  case  of  acting  under  a  power,  where  no  power  is  conferred. — 
The  act  must  therefore  be  void.  In  this  case  there  is  the  proper  proof  that  vaK 
uers  were  appointed,  and  made  a  return.  These  steps  prepared  the  subject  for 
the  court  to  act  upon,  finally.  But  there  is  no  evidence  that  they  did  finally 
act  upon  it.  On  the  contrary,  there  are  facts  stated  that  warrant  a  contrary 
conclusion.  The  appraisement  is  dated  December  11,  1818,  and  the  adminit. 
trators  report  the  sale  as  made  the  14th  of  the  same  month.     In  this  period  o* 
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time^  it  was  imposnblo  for  the  court  to  act,  and  then  for  the  administrator  to 
give  legal  notice  of  sale.  It  seems,  therefore,  to  be  an  almost  necessary  con* 
elusion,  that  the  administrators  did  cot  consider  an  order,  or  direction  to  sell, 
founded  u|:on  the  return  of  the  valuers,  as  necessary  to  invest  them  with  the 
power  to  effect  a  sale.  We  cr.nrot  otherwise  account  for  their  appointing  and 
advert's'nsj  a  sale,  even  before  the  valuation  was  made,  and,  of  consequence, 
before  any  power  to  sch  could  be  veMcd  m  them.  They  mistook  their  duty  and 
their  powers.  We  mi^r'nt  as  well  attempt  to  sustain  asherifl's  deed  for  land 
sold,  on  execution,  where  tic  pleadings  were  found,  Lut  no  judgment,  as  to  sus- 
tain the  sale  by  the  administrators,  in  this  case.  7^o  divest  the  heirs  of  their 
estate,  by  the  sale  of  the  personal  representative,  that  sale  must  be  made  in 
substantial  compliance  with  the  statute.  This  roust  appear  in  the  record,  or 
arise  on  a  just  implication  from  it.  Here  we  have  neither.  The  judgment 
must  be  for  the  plaintifi*. 


COWDIN  V.  HURFORD. 

A  foreign  auacbmeDt  cannot  be  sustained  against  one  of  seveml  joint  contncton. 

This  was  a  writ  of  error  adjourned  here  for  decision  from  the  county  ofJeC* 
(erson.  The  original  suit  was  an  attachment  sued  out  of  the  Court  of  common 
pleas,  of  Jefferson  county,  upon  the  affidavit  of  the  defendant  in  error,  filed  iu 
January,  lfe23.  Upon  the  return  of  the  writ  of  attachment,  Joseph  Hurford 
filed  a  declaration,  charging  the  assumpsit  upon  Robert  Cowdin.  George  Starr 
elaiming  to  bo  creditor,  filed  his  declaration  in  the  same  manner.  Other  dec« 
^arations  were  in  like  manner  filed.  Thomas  Stevenson  counts  "that  Robert 
Cowdin  jointly  with  one  Robert  Gilmore,  they  being  then  and  there  joint  part- 
ners, made  his  certain  receipt,  &c.  jointly  with  the  said  Robert  Gilmore,  by 
Mvhich  said  receipt,  said  Cowdin  acknowledged,"  &c.  The  promise  was  laid,  as 
made  by  the  defendant  in  attachment,  to  the  plaintiff.  To  all  these  declara- 
tions, the  defendant  in  attachment,  pleaded  in  abatement,  because  the  underta- 
iiing,  if  any,  was  by  said  Cowdin  and  one  Robert  Gilmore.  who  is  still  living- 
Demurrers  and  joinders  to  the  pleas.  The  Couri  below  adjudged  the  several 
picas  in  abatement  insufficient,  and  gave  several  judgments,  to  reverse  which» 
this  writ  of  error  is  brought. 

Tappan^  for  plaintiff  in  error.    J.  4*  -D*  Collier^  contre. 

By  the  Court. 

The  writ  of  attachment  appears  to  have  been  issued  under  the  statute  of 
1810;  but  the  subsequent  proceedings  have  been  had  under  the  law,  which  took 
effect  on  the  1st  day  of  June,  1824.  The  pleadings  disclose  the  fact,  that  one 
of  two  partners  lived  in  the  county  of  Jefferson,  and  the  other  was  not  a  resi« 
dent  of  the  state.  The  affidavit  was  made,  and  the  writ  issued  against  the  ab- 
sent partner.     The  declaration  charged  him  alone  as  the  promiser,  and  the  jud^- 
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menta  are  rendered  against  him  without  noticing  the  liability  of  the  other  part- 
ner. The  correctness  of  the  whole  pleadings  is  fairly  before  the  court,  upon  the 
assignment  of  general  errors.  The  question  principally  to  be  considered,,  is, 
whether  in  proceedings  in  attachment  upon  contracts,  express  or  implied,  wher  j 
there  are  partners,  it  is  necessary  to  charge  them  in  the  declaration,  as  in  other 
actions.  The  thirteenth  section  of  the  act  is  in  these  words:  "where  two  or 
more  are  jointly  bound,  or  indebted  either  as  joiht  obligors,  partners,  or  othei-- 
wise,  the  writ  of  attachment  provided  for  by  this  act,  may  be  issued  against  the 
separate  or  joint  estates,  or  both  of  such  joint  debtors,  or  any  of  tliem,  in  the 
same  manner,  and  under  the  same  restrictions  as  is  provided  for  by  tliis  act  in 
other  cases." 

Now  this  is  merely  directing  the  mode  of  proceedings  in  rem,  where  the  de- 
i^dants  are  joint  obligors  or  partners;  but  neither  dispciiscs  with  the  proper 
parties  to  the  suit,  or  with  the  necessity  of  pleading  according  to  tjie  established 
usages  of  law.     It  is  not  now  necessary  to  decide  whether  the  writ  can  in  any 
case  issue  against  partners,  or  others  jointly  liable,  when  one  of  the  defendantb' 
is  at  the  time  resident  within  the  jurisdiction.     There  is  no  just  inference,  how- 
ever, to  be  drawn  from  this  part  of  the  statute,  that  the  legislature  iutciclv  d  to 
change  either  the  form  or  substance  of  special  pleading,  so  as  to  authorize  a 
declaration  and  an  assumpsit  laid,  or  a  recovery  had  against  one  of  two  or  more 
partners,  without  noticing  the  liability  of  the  others.     It  is  further  provided  by 
the  ninth  section,  "that  the  plaintiff  in  attachment,  and  every  other  creditor,  at 
or  before  the  third  term,  may  file  their  declaration,  setting  forth,  in  a  proper 
manner,  their  cause  of  action,  &c.  and  the  defendant  may  plead  to  any  or  all 
of  the  declarations."     In  legal  parlance,  the  plaintiff  cannot  be  said  "to  set 
forth  his  cause  of  action  in  a  proper  manner,"  when  there  is  a  joint  undertaking 
by  two,  and  the  assumpsit  is  laid  as  made  by  one  only.     The  declaration  in 
this  case  neither  accords  with  the  law  nor  the  facts.     It  ought  not  to  be  pre- 
sumed that  the  legislature  intended  the  facts  should  not  be  disclosed  in  the  dec- 
laration, according  to  the  settled  legal  forms.     They  have  indeed  used  strong 
and  unequivocal  terms  to  the  contrary.     The  Court  feels  great  anxiety  to  pre- 
serve the  rules  of  special  pleading,  which  has  been  founded  in  wisdom,  and  are 
the  safest  guide  of  the  profession.     To  depart  from  them,  is  at  best,  a  danger. 
ous  experiment;  of\en  leading  to  inexplicable  confusion  and  great  injustice. 

Whatever  effect  was  intended  to  be  given  to  the  writ  of  attachment,  against 
the  property  of  partners,  or  other  defendants  jointly  liable,  the  Court  is  not  able> 
from  the  most  attentive  examination  of  the  statute,  to  discover  any  intention  to 
change  the  law  of  pleading,  or  the  final  judgment  to  be  rendered.  Separate 
actions  and  independent  judgments  upon  liabilities,  in  their  very  nature  joint, 
would  be  an  innovation  upon  the  settled  principles  of  law,  which  cannot  be  per- 
mitted  without  the  legislature  expressed  an  intention  to  that  effect,  in  the  roost 
clear  and  unambiguous  terms.  The  Court  are  of  opinion  that  the  omission  to 
join  a  living  partner  in  the  writ  and  declaration,  is  as  fatal  in  attachment,  if 
pleaded  in  abatement,  as  in  any  other  form  of  action.  The  judgment  is  there- 
fore reversed. 
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HILL  0.  KLING. 

On  a  fci.  fa .  to  lubject  lands  to  execuiion  on  the  judgment  of  a  justice,  it  is  not  necesaaij  that  ilie 
constable  should  retain  the  execution  from  the  justice  thirty  day« — ^noris  it  necessary  to  lake  ami* 
upon  the  defendant  to  plead  to  the  sci.  fa.,  and  execution  may  be  awarded  by  tbe  cobb.  pleas  «t  dw 
return  term  of  the  writ. 

This  was  a  writ  of  error  to  the  Court  of  Common  Pleas,  of  Richland  comity, 
adjourned  here  for  decision  from  that  county.     The  case  was  this: 

On  the  10th  day  of  October,  1823,  J.  Kling  recovered  a  judgment  against  S. 
H.  Hillf^ before  justice  Gardner,  in  Richland  county,  for  eighty  dollars  and  Sf" 
ty-four  cents  and  costs.  Upon  this  judgment  execution  issued  on  the  11th  of 
October,  which  was  returned  on  the  16th  of  the  same  month,  that  there  was  no 
goods  whereon  to  levy;  but  it  is  suggested  that  the  defendant  was  possessed  of 
lands  and  tenements  within  this  county. 

Upon  this  suggestion,  on  the  same  16th  of  October,  1828,  scire  facias  was 
issued  from  the  Court  of  Common  Pleas,  at  the  suit  of  Kling  against  Hill,  to  ap- 
pear and  show  cause,  on  the  20th  instant,  why  execution  should  not  issue  on  the 
judgment  against  his  lands.  The  sheriff  returned  the  scire  facias  duly  executed 
on  the  18th  of  October,  and  at  the  October  term  of  the  same  year,  judgmeot 
by  default,  was  rendered  that  execution  issue  to  take  the  lands  of  HiU.  To 
reverse  this  judgment,  the  writ  of  error  was  brought. 

The  errors  assigned,  were : 

First.  That  on  the  judgment  before  the  justice,  execution  issued  on  the  llth 
of  October,  returnable  the  16th  of  the  same  month,  which  was  a  void  execn- 
tion,  and  laid  no  foundation  for  the  scire  facias. 

The  Second  error  assigned,  involved  the  same  proposition  in  different  ternw. 

TJiird.  It  was  assigned  for  error  that  no  suggestion  was  made  on  the  trans* 
cript  of  the  justice  that  the  defendant  held  lands. 

Fourth,  It  was  error  in  the  common  pleas,  to  render  judgment  on  default,  at 
the  return  term  of  the  scire  facias. 

Fifth.  The  judgment  was  rendered,  without  either  rule  or  order  on  the  de< 
fendant  to  plead.  . 

Sixth,  The  writ  of  scirefacias  was  insufficient. 

Parish  and  BoaU,  for  plaintiff  in  error. 
J.  M.  May,  for  defendant  in  error- 
By  the  Court. 

The  plaintiff  in  error  insists:  1,  That  the  constable's  retura  having  bean 
made  a  short  time  af\er  the  execution  came  into  his  hands,  is  void. 

2.  That  the  Court  below  erred  in  rendering  a  judgment  at  the  term  to  which 
the  scirefacias  was  returnable. 

3.  That  it  was  error  to  render  judgment  without  rule  or  plea. 
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The  third  and  fourth  errors  appear  to  have  no  foundation  in  fact,  the  record 
containing,  with  sufficient  certainty,  the  suggestion  that  the  judgment  debtor 
was  possessed  of  lands  and  tenements. 

1.  This  question  depends  upon  different  principles  from  that  which  might 
arise  between  the  party,  supposed  to  be  injured  by  the  return,  and  the  officer. 

What  might  be  the  result  of  an  action  prosecuted  against  the  constable,  by 
the  plaintiff  in  error,  would  depend  on  facts  and  circnmstances  which  cannot 
be  collaterally  determined  between  the  parties  to  the  record.  The  statute  does 
not  fix  any  day  upon  which  constables  shall  make  return  of  executions  di* 
rected  to  them.  Executions  are  to  be  returned  within  thirty  days.  The  pro. 
ceedings  of  a  constable,  unless  the  statute  otherwise  provides,  are  strictly  anal- 
agous  to  those  of  a  sheriff,  and  his  legal  responsibilities  are  the  same.  A  sher. 
iff 's  return  is  parcel  of  the  record,  and  in  an  action  of  debt  upon  it,  nU^dehU  is 
no  plea.  2  Sound,  344,  n.  2.  The  sheriff  cannot  be  permitted,  either  in  plead* 
ing  or  by  evidence,  to  falsify  his  return.  6  Mass.  R.  325.  7  Mass.  R.  388. 
A  scire  facias  lies  to  a  sheriff's  return,  it  is  therefore  a  part  of  the  record.— 
Croke  James,  514.  When  the  sheriff  returns  he  has  recovered  a  certain  sum 
of  money  made  by  the  execution,  this  shall  charge  him,  although  none  was  ac- 
tually recovered.     8  John.  R.  16. 

These  authorities  shew  that  as  between  parties  and  privies,  and  the  officer, 
except  where  the  latter  is  charged  upon  its  falsity,  the  return  is  matter  of  re* 
cord,  and  therefore  conclusive.  The  return  is  at  the  peril  of  the  officer.  If 
true,  it  is  his  protection;  if  false,  he  is  responsible.  If  a  return  upon  execution 
can  be  impeached,  or  falsified  by  the  parties  to  the  judgment,  purchasers  at 
sheriff's  sales,  whether  of  personal  or  real  estate,  would  be  without  protection* 
It  would  be  hard  indeed,  if  it  was  at  the  peril  of  the  purchaser  whether  the  re* 
turn  was  true  or  false,  especially  where  he  must  be  absolutely  ignorant  of  the 
fact.  The  point  was  decided,  (4  Day,  1)  in  a  case  where  the  bail  was  fixed,  by 
the  sheriff's  return,  before  the  return  day  of  the  execution. 

2.  The  statute  settles  this  point.  The  clerk  shall  issue  a  scire  facias  against 
such  person  to  appear  at  the  next  term  of  the  court  of  common  pleas,  and  shew 
cause  why  execution  should  not  issue,  the  Qpurt  shall  issue  execution  against 
the  lands  and  tenements  of  such  person,  in  the  same  manner  as  though  judgment 
had  been  obtained  in  said  court.  The  provisions  of  the  statute  clearly  do  not 
grant  an  imparlance  to  a  term  subsequent  to  the  return  of  the  scire  facias. 

Lastly,  the  rules  of  the  common  pleas  are  not  exhibited,  so  that  it  cannot  be 
ascertained  whether  they  extend  to  a  case  like  this.  It  is  no  doubt  competent 
for  that  court  to  establish  rules  of  pleading  upon  scire  facias  issued  from  justi* 
ces'  transcripts;  but  such  rules  could  not  extend  beyond  the  return  term.  The 
statute  makes  this  a  summary,  proceeding,  in  order,  no  doubt,  to  fix  a  lien  upon 
the  defendant's  lands,  and  prevent  frauds  upon  the  judgment  creditor,  by  alien, 
ation. 

In  courts  ^of  record,  this  lien  is  created  from  the  rendition  of  judgment. — 
Justice  and  sound  policy  require  the  same  course  when  judgments  are  ren. 
dered  before  justices  of  the  peace.  But  as  these  proceedings  are  less  noto- 
rious, and  the  business  of  transferring  lands  too  complicated  for  inferior  juris- 
dictions,  ths  legislature  intended  to  afford  the  most  prompt  and  efficacious  rem- 
edy in  the  courts  of  record. 
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This  summary  proceeding,  expedited  by  the  rules  of  court,  as  far  as  the  law 
will  warrant,  can  seldom  operate  injuriously  or  oppressively  upon  the  debtor ; 
but  delay  to  the  creditor  might  let  in  a  paramount  lien  where  there  was  no 
superior  equity  or  justice. 

Judgment  affirmed. 


BIGELOW  V.  BIGELOW. 

Where  the  obligor  is  appolniRd  administrator  of -the  obliges,  the  debt  is  not  thereby  extinfui^«<f, 
but  it  merely  suspenieJ,  and  the  debt  bccoincs  assctts  in  th?  hanis  of  the  obligor  as  adnrinic- 
trator. 

This  case  was  adjourned  here  for  decision. from  the  county  of  Licking.  It 
was  an  action  of  covenant,  and  the  material  facts  of  the  case  are  as  follows: 

On  the  20lh  of  April,  1815,  Oliver  Bigelow  sold  to  Elihu  Bigelow,  a  tract  of 
land,  and  covenants  in  writing  were  entered  into  by  which  Oliver  Bigelow 
agreed  to  convey  the  land,  and  Elihu  Bigelow  agreed  to  pay  Oliver  the  purchase  - 
money,  in  instalments,  of  two  hundred  dollars  on  demand,  and  two  hundred 
dollars  yearly,  from  the  date  of  the  article  until  the  whole  be  paid. 

During  the  life  time  of  Oliver  Bigelow,  several  payments  were  made,  mxkd 
endorsed  on  the  article.  But  before  the  contract  was  completed,  Oliver  Big^^ 
low,  deceased  and  letters  of  administration,  on  his  estate,  were  granted  to  Elihu 
Bigelow,  in  virtue  of  which  he  became  possessed  of  his  own  covenant  to  Oliver 
Bigelow.  In  his  administration  account  Elihu  Bigelow  represented  that  tber» 
was  due  on  this  article  to  Oliver  Bigelow,  the  sum  of  one  hundred  and  eighty 
dollars.  Whilst  acting  as  administrator,  Elihu  petitioned  the  court  under  the 
statute,  to  complete  the  contract,  by  ordering  a  conveyance,  in  which  petitioa 
he  alleged  that  the  whole  purchase  money  was  paid. 

Subsequent  to  tliis  Elihu  di^d,  and  the  defendants  became  his  administrators* 
It  was  also  ascertained  that  Oliver  left  a  will  appointing  the  plaintifiT  his  execu. 
tor,  who  proved  the  will,  and  took  letters  testamentary.  And  having  by  soma 
means  obtained  posscs3ion  of  the  article  of  agreement,  instituted  this  suit. 

At  the  trial  tho  jury  found  a  special  verdict,  finding  that  the  article  was  the 
deed  of  Elihu  Bigelow,  and  tlicrc  was  due  upon  it,  to  the  estate  of  Oliver  Bige* 
low,  the  sum  of  three  hundred  and  nine  dollars,  and  sixty  cents.  And  that  the 
present  plainlifT  obtained  the  article  without  the  conssnt  of  Elihu  Bigelow  or 
Ills  administrators.  Upon  this  special  verdict,  and  an  agreement  of  the  other 
lacts  stated,  the  cause  was  reserved  to  be  decided  here. 

//.  Stanherry,  for  the  plaintiff.     2>//Ze,  contra. 

By  the  Court. 

The  Jirst  question  made,  is,  whether  the  appointment  of  a  debtor  adminlstra^ 
tor,  extinguishes  the  debt,  and  eo  itutante  turns  it  into  assets. 
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Secondly.  If  the  debt  is  only  suspended,  whether  the  application  for  a  deed 
by  the  administrator  to  himself,  as  obligor,  and  an  order  granted,  destroy  the 
right  of  action  on  the  bond. 

In  this  case  it  appears  that  during  the  lifetime  of  Oliver  and  Elihu  Bigelow, 
they  entered  into  articles  of  agreemen*,  by  which  Oliver  covenanted,  upon  the 
payment  of  a  certain  sum  of  money  by  Elihu,  to  execute  a  conveyance  for  a 
tract  of  land,  therein  specified.     A  part  of  the  money  was  paid  in  the  lifetime 
of  Oliver.     Administration  on  his  estate  wcas  granted  to  his  brother  Elihu. 

It  is  now  a  well  settled  principle,  that  if  a  creditor  make  his  debtor  executor, 
it  is  not  absolutely  an  extinguishment  of  the  debt ;  but  remains  as  assets  in  his 
hands.  Dorchester  v,  Webb,  Crake  Car,  372.  It  is  however,  quasi  a  release 
at  law,  because  he  cannot  be  sued.  •  1  Com.  Dig,  337.  The  same  rule  must 
apply  to  administrators  who  cannot  sue  themselves  any  more  than  executors. 
Both  are  trustees ;  the  one  under  the  law,  the  other  by  the  appointment  of  the 
testator.  In  the  principal  case,  a  will  was  discovered  and  admitted  to  probate, 
and  the  administrator  was  superseded  by  the  executor.  Counsel  suppose  the 
debtor  duty  was  only  suspended,  while  the  debtor  was  acting  as  administrator, 
and  that  a  right  of  action  immediately  accrued  to  the  executor  when  the  bond 
came  into  his  possession.  The  law  appears  to  be  otherwise.  Personal  actions 
once  suspended,  are  always  suspended.  Croke  Car.  372.  If  the  bond  was  once 
assets,  no  act  of  the  parties  could  turn  them  back  to  an  obligation.  Chief  Bar- 
on  Comyns,  who  is  himself  said  to  be  an  authority,  has  recognised  the  princi- 
ple as  a  sound  one,  that  a  personal  thing  suspended,  is  extinct.  1  Com.  Dig. 
337.  The  principle  under  consideration  was  decided  in  Winchop  v.  Bass^et  al. 
12  Mass.  R.  199,  the  Court  says  "the  executor  having  voluntarily  assumed  the 
trust,  which  prevents  any  one  from  suing,  and  being  unable  to  sue  himself,  he 
shall  be  considered  as  having  paid  the  debt,  and  as  holding  the  amount  in  hia 
hands  as  administrator."  By  the  same  case,  securities  in  the  bond  were  con- 
sidered accountable  for  such  assots.  The  discovery  of  a  will,  and  the  appoint- 
ment of  an  executor,  only  operate  as  a  repeal  of  the  grant  of  administration, 
which  did  not  avoid  all  mesne  acts.  A  repeal  upon  citation,  although  the  goods 
were  sold  pendente  lite,  docs  not  render  the  act  void.  Croke.  El.  459,  Salk  38, 
Consequently  the  application,  on  the  part  of  the  administrator,  to  have  the  con- 
tract specifically  executed,  and  the  record  of  the  proceedings  under  it  are  not 
rendered  void  by  the  discovery  of  a  will,  and  the  appointment  of  an  executor, 
who  accepted  the  trust.  Every  act  of  the  administrator  has  the  same  validity 
as  if  he  had  not  been  superseded,  but  had  continued  to  perform  his  duties  until 
final  settlement  and  distribution  of  the  estate.  But  the  record  of  the  proceed- 
ings upon  the  petition  of  the  administrator  for  a  deed,  is  conclusive  against  the 
right  of  recovery  in  this  action.  The  Court  had  jurisdiction,  and  have  found 
the  payment  of  the  money  which  cannot  be  controverted,  unless  this  order  or 
decree  is  void,  and  this  is  not  pretended,  it  being  a  solemn  judgment  of  a  Court 
of  competent  jurisdiction,  is  no  longer  open  for  controversy.  The  decree  can* 
not  be  open  for  enquiry,  whether  the  obligee  made  payment  or  not.  The  court 
has  already  adjudged  that,  and  the  record  shows  it.  A  judgment  of  law  is 
not  to  be  controverted  by  collateral  matters,  for  they  are  intended. — 6  Cok.  88. 
11  Mss.  R.  227.  Jackson  ex  dem.  Goforthv.  Longworih,  ante  129.  We  cannot 
in  this  collateral  way  go  into  an  enquiry  concerning  the  propriety  or  impro^ 
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priety  of  extending  the  equity  of  the  statute  to  an  obligee  who  is  admioiitrator. 
The  policy  of  admitting  a  trustee  of  the  law  to  make  this  application  where  hie 
personal  interest  must  come  in  conflict  with  his  representative  duties,  would,  as 
an  abstract  principle,  be  very  questionable ;  but  the  decision  has  been  made, 
and  in  this  action  cannot  be  controverted. 

The  legal  maxim,  omnia  praesumuntur  rite  et  sokmrUUr  esse  acUiy  donee  pro^ 
hitw  in  contrarium,  applies  with  force  to  this  as  well  as  to  every  other  record. 
The  Court  are  of  opinion,  that  the  facts  agreed  are  conclusive  against  the  plain- 
tifPs  right  of  recovery  upon  this  bond.  Circumstances  may  exist,  which  en- 
able the  heir,  or  creditor,  to  be  relieved  against  the  effect  of  this  order,  or  de- 
eree,  by  applying  to  a  different  jurisdiction. 

Judgment  of  non-suit. 


TAYLOR,  ET  AL.  v.  McDONALD. 

Forekn  auachment  cannot  be  sustained  whem  one  of  seven!  contractors  is  a  readent  and  ih« 
others  non-resideots. 

This  was  a  writ  of  error  adjourned  here  for  decision  from  Jefierson  county. 

The  record  shows  that  on  the  23d  of  May,  1826,  the  defendant  in  error  sued 
out  of  the  Court  of  Common  Pleas  of  Jefferson  county,  a  writ  of  attachment 
against  William  H.  Hayes,  John  Pheeham,  David  Adams,  Thomas  Taylor, 
William  Fitsrammons  and  James  Taylor,  as  non-resident  debtors.  To  the  writ 
the  Sheriff  returned,  he  had  attached  a  section  of  land,  the  properly  of  James 
Taylor  and  Thos.  Taylor ;  at  the  return  term  the  first  default  was  entered,  and 
an  order  of  notice,  agreeably  to  the  provisions  of  the  statute.  At  August  term 
1826,  the  second  default  was  entered,  and  the^  notice  proved.  On  the  14th 
of  September  following  a  declaration  was  filed,  reciting  the  issuing  of  the  writ, 
the  Sheriff's  return,  and  then  avers  "that  whereas  Thomas  and  James  Taylor, 
together  with  the  said  Hayes,  Adams,  Pheeham,  &c.  trading  under  the  name 
and  firm  of  the  Pittsburgh  Iron  Company,  &c.  At  November  term  a  third  de- 
fault was  taken.  The  defendants,  without  putting  in  bail,  pleaded  in  abate- 
ment, in  substance,  that  Pheeham  was,  at  the  time  the  writ  was  sued  oat,  and 
still  is,  a  resident  of  Ohio ;  to  wit,  at  Wellsville,  in  the  county  of  Coliunbi* 
ana.  'i'he  truth  of  the  plea  is  verified  by  the  oath  of  the  defendants  in  an 
affidavit  subjoined. 

General  demurrer  to  the  plea  and  joinder. 

At  October  term,  1827,  the  plaintiff  says  he  will  not  further  prosecute 
suit  against  Pheeham,  because  he  is  ascertained  to  be  a  resident  of  the 
And  thereupon  the  court  adjudged  the  plea  in  abatement  insufficient  andreaposi^ 
deas  ouster. 

m 

On  the  31st  of  December,  1827,  the  defendants,  except  Pheeham,  pleaded 
non-assumpserunt,  and  filed  an  affidavit  of  its  truth,  dsc.  Subsequently  oa 
motion  of  the  plaintiff,  and  it  appearing  to  the  court  that  no  property  of  the  de- 
fendanta,  except  Thomas  and  James  Taylor,  had  been  attached,  leave  was  giv- 
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an  to  enter  a  nolle pro$eqid  against  all  except  the  Taylors.  By  agreement  either 
party  had  leave  to  amend.  On  the  16th  day  of  May,  1828,  the  plaintiff  filed 
an  amended  declaration,  reciting  all  the  previous  proceedings,  and  further, 
"  that  whereas  the  said  Thomas  and  James  Taylor,  together  with  Hayes,  Phee- 
ham,  Adams,  &c.  late  partners,  &c.  promised,  &c.  To  the  amended  declare, 
tion,  the  defendants  pleaded  the  general  issue,  and  filed  an  affidavit.  The  de- 
fendants moved  to  strike  the  cause  from  the  docket,  because  the  writ  issued  on 
a  joint  liability,  and  the  plaintiff  as  to  several  of  the  defendante,  has  dismissed 
his  suit.  The  motion  was  overruled.  The  defendants  also  moved  for  a  non- 
suit,  which  was  overruled.  The  jury  empannelled  returned  a  verdict  for  the 
plaintiff  below,  of  one  thousand  four  hundred  and  forty  seven  dollars,  thirty-one 
cento.  Judgment  upon  the  verdict  and  an  order  for  the  sale  of  the  property  at- 
tached. Amongst  the  many  errors  assigned,  one  was,  that  the  Court  ought  to 
have  adjudged  the  plea  in  abatement  sufficient,  and  the  judgment  of  the  Court 
being  founded  upon  this  error,  it  is  deemed  unnecessary  to  notice  the  others, 

MaT9h  and  CoJUerj  for  plaintiffs  in  error.    J.  C.  WrigK  contra. 

By  the  Coubt. 

We  have  recently  decided  that  the  statute,  regulating  attachmento,  has  left 
the  parties  to  the  suit  and  the  pleadings  to  the  law  governing  the  action  in  other 
cases.  But  another  question  is  now  to  be  determined,  namely,  whether  in  the 
proceeding  against  parties  jointly  liable,  all  the  dcfendanto  must  either  have 
absconded,  or  be,  at  the  time  the  affidavit  was  made,  non-residento.  The  reme. 
dy  by  attachment  existe  principally  in  rem.  The  party,  in  contemplation  of 
the  statute,  is  not  in  court  when  his  property  is  seized,  and  the  notification^ 
which  is  substituted  for  personal  service,  is  generally  ineffectual  to  give  the 
debtor  information  of  the  pendency  of  the  action.  This  proceeding  gives  the 
creditor  an  extraordinary  advantage,  at  ito  inception,  over  the  debtor.  Besides 
dispensing  with  personal  service,  the  statute  gives  a  lien  upon  the  property  of 
the  defendant  from  the  service  of  the  writ.  The  property,  if  perishable,  may 
be  sold  before  the  righto  of  the  parties  have  been  judicially  determined,  and  is 
held  in  the  custody  of  the  law,  to  satisfy  the  judgment  that  may  be  recovered^ 
The  righto  and  credito  of  the  debtor  are  also  brought  within  the  control  of  the 
creditor  by  this  process.  These  veiy  important  (Consequences,  which  are  un- 
known to  our  general  course  of  jurisprudence,  flow  from  this  process.  Thi«r 
remedy,  being  nearly  ex  parte,  and  not  according  to  the  course  of  the  common 
law,  ought  not  to  be  extended  beyond  the  letter  of  the  statute.  Colwell  adm*r» 
V.  The  Bank  of  SteubenmUe,  (2  OMo  Rep.  229.)  Where  the  creditor  proceeds 
by  attachment,  the  statute  does  not  authorise  him  to  dispense  with  the  parties  to 
the  contract,  either  in  the  declaration  or  subsequent  proceedings,  and  it  is  not 
in  his  power  to  omit  one  of  two  or  more  joint  defendanto,  without  incurring  the 
danger  of  the  suspension  of  his  remedy,  by  a  plea  in  abatement. 

The  court  might  be  justified  in  extending  the  equity  of  the  statute  to  a  case 
like  the  one  under  consideration,  if  the  creditor  was  wholly  remediless  at  law, 
without  such  construction;  but  a  less  dangerous  and  more  just  remedy,  one  in 
strict  conformity  with  the  general  policy  of  our  law,  is  given  by  the  act  "pro^ 
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viding  for  the  service  and  return  of  process  in  certain  cases."  This  act  pro- 
vides  that,  when  a  writ  is  returned  served  upon  one  or  more  defendants,  it  shall 
be  lawful  for  the  plaintiff  to  file  his  declaration  against  the  one  in  court,  sug. 
gesting  therein  the  return,  as  to  the  other  defendants,  and  proceed  to  judgment 
as  in  other  cases.  The  defendants  not  served,  if  necessary,  can  be  made  parlies 
to  the  judgment  by  scire  facias.  This  statute  furnished  the  plainlifT  below 
with  the  ordinary  means  of  securing  and  collecting  the  debt-  It  is  no  argu- 
ment to  say  the  process  of  attachment  is  more  expeditious  in  creating  a  liea 
upon  the  defendant's  properly,  which  is  at  once  taken  into  the  custody  of  the 
law  to  be  held  subject  to  the  future  judgment.  There  can  be  neither  justice 
nor  equity,  in  furnishing  or.c  creditor  with  a  lien  upon  the  debtor's  property,  real 
and  personal,  from  the  service  of  the  writ,  and  leaving  another,  with  a  claim 
perhaps  more  meritorious,  to  the  tardy  remedy  of  ordinary  proceedings,  and  to 
bind  the  property  by  a  judgment  in  his  favor. 

The  remedy  by  attachment  is  an  extraordinary  proceeding,  for  the  writ 
seizes  and  binds  the  property  of  the  debtor  before  the  claim  of  the  creditor  is 
judicially  ascertained,  upon  the  mere  affidavit  of  an  interested  party. 

It  ccnnot  be  tolerated,  unless  the  creditor  brings  himself  strictly  within  the 
provisions  of  the  statute.  It  would  indeed  be  a  singular  exposition  of  this  sta- 
tute, to  give  the  creditor  an  action  by  attachment  against  an  absent  partner, 
without  allowing  the  resident  one  even  a  day  in  court  to  controvert  the  justness 
of  the  plaintiff's  demand.  The  partners  being  equally  interested,  in  the  con- 
sequence of  the  suit,  there  is  an  obvious  fitness  in  permitting  litigation  with  the 
one  present,  rather  than  with  him  who  is  absent.  The  court  wjJI  never  proceed 
ex  parte  J  or  upon  notice,  which,  in  general,  is  not  much  better,  unless  it  is  the 
only  alternative  of  the  creditor.  When  there  is  another  remedy  according  to 
the  course  of  the  common  law,  although  it  may  admit  of  more  delay,  or,  in  some 
respect,  be  less  advantageous  to  the  creditor,  it  ought  to  be  pursued,  especially 
if  a  contrary  course  would  lead,  in  the  nature  of  things,  to  uncertainty  and 
of\en  to  injustice. 

The  court  are  clearly  of  opinion  that  a  creditor  is  not  authorised  to  r^ort  to 
process  of  attachment,  when  there  are  joint  liabilities,  without  all  the  defend* 
ants  are  non-residents,  or  have  absconded.  So  long  as  one  joint  contractor 
remains  within  the  jurisdiction,  who  can  be  personally  served  with  process,  the 
creditor  must  seek  his  remedy  in  the  mode  pointed  out  by  other  statutes. 

The  court  below,  therefore,  erred  in  overruling  the  plea  in  abatement  of  th# 
defendant,  for  which  the  judgment  is  reversed. 
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SLOANE  V.  McCONAHY. 

Where  ihc  proprietors  of  ihe  town  of  Woosler,  execuied  a  bond  "to  the  commi^'-ioncrs  of  Wayne 
county,  that  thereafter  mi^ht  be  appoinied  or  elected,  and  tlieir  successors,"  conditioned  to  lay 
down  neater  pipes,  through  the  lands  of  the  pioprietirs,  to  convey  water  to  the  town,  and  to  secure 
the  use  of  such  water  to  the  inliabilants  thereof;  held,  ihnt  such  bond  could  not  operate  as  a  grant 
of  the  use  of  the  land  in  which  the  pipes  were  laid ;  vam\  that,  in  an  action  of  ir.&paFs  by  the  gran- 
tee, of  the  proprietors  of  the  town,  the  defendant  could  not  justify  by  showing  an  order  of  the 
common  council  of  tlie  town  of  Wocster,  Huihorizitj^  liim  to  enter  ypon  the  premibes  and  repair 
ihe  pipes. 

It  is  indispensable  to  ih.?  vali^Iity  of  a  gnnt,  iliat  the  grantee  be  capable  of  receiving  U:  llial  is, 
that  he  be  a  person,  in  cs^c,  at  the  'inio  of  the  jjrint. 

This  case  was  adjourned  here  for  decision  from  the  county  of  Wayne.  It 
was  an  action  of  trespass,  and  stood  upon  a  case  agreed. 

The  defendant  entered  upon  the  premises,  by  order  of  the  corporation  of  the 
town  of  VVooster,  to  repair  certain  conduits  laid  through  the  lands  of  the  plain- 
tiff. The  facts  agreed  are  as  follows :  On  the  13th  of  May,  1811,  John  Beaver, 
William  Henry,  and  Joseph  H.  Larwell,  proprietors  of  the  town  of  Wooster,  in 
the  county  of  Wayne,  executed  a  bond  to  the  commissioners  of  said  county, 
that  thereafter  might  be  appointed  or  elected,  and  their  successors,  in  the  penal 
■sum  of  seven  thousand  dollars,  with  a  condition  "that  if  the  above  bound  obligors, 
or  either  of  them,  their  heirs,  executors,  or  administrators,  do  well  and  truly 
perform,  execute  and  erect  the  following  labors,  conveyances,  buildings,  &c., 
as  hereinafter  specified,  to  wit :  erect  a  court  house,  (Sec.  And  further,  said 
obligors  do  bind  themselves  as  aforesaid,  to  bring  the  water  of  the  run,  which 
at  present  runs  through  the  town  from  the  north,  in  pipes  of  sound  white  oak 
limber,  well  bored  and  laid,  and  raise  the  water  therefrom  on  the  centre  of  the 
diamond  of  said  town,  at  least  ten  feet  above  the  surface  thereof,  and  that  the 
same  shall  forever  remain  free  and  clear  of  all  incumbrances,  for  the  use,  bene- 
fit and  convenience  of  the  inhabitants  of  said  town,  and  they  have  the  privilege 
of  conducting  the  same  from  thence  in  pipes,  and  raised  in  pump  stocks,  to  any 
other  part,  &c.  of  said  town,"  &c.  On  the  6th  of  April,  1812,  commissioners 
of  Wayne  county  were  elecied.  Joseph  H.  Larwell,  one  of  the  above  propri- 
etors of  the  town,  held,  on  the  6th  April,  1812,  an  equitable  title  to  part  of  the 
land,  upon  which  the  trespass  is  alleged  to  have  been  committed,  and  on  the 
10th  May,  1813,  acquired  a  legal  title,  and  conveyed  to  Sloane  by  deed  dated 
July  3d,  18*20.  The  other  part  of  the  premises  were  conveyed  by  William 
Henry  and  Joseph  H.  Larwell  to  John  Beaver,  and  by  Beaver  to  the  plaintiff. 
Neither  of  these  deeds  contains  any  reservation  whatever,  except  the  one  from 
Larwell  and  Henry  to  Beaver,  which  reserves  from  use  and  cultivation  two 
rods  on  each  side  of  the  spring  branch,  from  the  north  side  of  the  quarter  sec- 
tion to  the  place  where  the  water  had  been  taken  out  for  the  use  of  the  town  rf 
Wooster.  Through  both  tracts  the  conduits  were  sunk  under  ground  by  tlie 
obligors  in  1814.  Sloane  has  never  been  an  inhabitant  of  the  town  of  Wooster, 
and  both  the  tracts  He  without  the  town  plat  and  corporate  limits.     Wooster 

was  incorporated  in  1824,  and  in  1827  an  CNrder  was  made  by  the  commou 
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council,  directing  the  defendant  to  contract  for  and  superintend  the  repairs  of 
said  conduits.  By  virtue  of  this  order  the  defendant  entered  into  the  land,  which 
is  the  trespass  charged  in  the  dcclarationr.  If  the  court  are  of  opinion  that, 
under  these  circumstances,  the  plaintiff  is  entitled  to  recover,  judgment  is  to  be 
entered  for  the  plaintiff  with  five  dollars  damages;  if  otherwise,  a  general  judg> 
ment  for  the  defendant. 

J.  C.  Wright,  and^James,  for  plainlifi*.     Avery  and  SilUmanf  contra. 

By  the  CouBT. 

This  bond  is  not  a  grant,  but  a  covenant.     It  contains  none  of  the  formafi* 
ties  which  the  wisdom  of  ages  has  settled  as  necessary  to  convey  real  estate* 
The  covenant  against  incumbrance  is  an  accidental  phraseology,  borrowed  from 
the  usual  term  in  a  common  law  conveyance,  and  cannot,  upon  any  principle, 
be  construed  into  a  grant.     No  acknowledgment  appears  upon  the  instruznoit; 
and  this  is  made  necessary  by  statute,  in  order  to  constitute  a  complete  deed  of 
conveyance.     Roads  t\  Symmes,  1  O,  R,  281.  Lessee  of  JohnstoUy  r.  Hains, 
2  do,  55.     But  giving  the  conditions  of  this  bond  all  the  requisites  of  a  grant, 
then  the  proprietor  of  the  town  granted,  either  to  the  commissioners  of  the 
county,  or  the  inhabitants  of  Wooster.     If  the  legal  right  of  entry  is  vested 
in  the  commissioners,  the  defendant  cannot  justify  the  trespass.      He  has  nei- 
ther shewed  a  license  or  orde  rfrom  them,  to  enter  for  any  purpose.     Besides, 
the  commissioners  of  Wayne  were  not  in  being  at  the  date  of  the  instru- 
ment; the  grant  would  therefore  be  void.     It  is  indispensable  to  the  vsLlidity 
of  a  grant,  that  the  grantee  be  capable  of  receiving  it:  that  is,  that  he  be  a. 
person  in  being  at  the  time  of  the  grant  made.     A  grant  to  him  or  her  who  ia 
to  be  the  first  child,  of  T.  S.  or  to  his  right  heirs,  he  being  living,  is  void.  Shep. 
Touch,  235.     The  same  principle  will  apply  to  the  unincorporatfed  inhabitants 
of  .the  town  of  Wooster,  as  to  their  capacity  to  be  grantees.     The  instrument 
is  dated  in  1811.     The  town  of  Wooster  was  incorporated  in  1824.     A  grant 
to  the  inhabitants  of  Wooster,  admitting  they  were  capable  in  law  to  take,  would 
only  vest  the  estate  in  joint  tenancy  in  those  who  were  actually  such  at  the 
date  of  the  grant.     The  tenancy  could  not  be  made  to  extend  to  others  who, 
subsequently  became  inhabitants. 

Upon  the  death  of  the  inhabitants  in  esse,  at  the  date  of  the  deed,  the  right 
would  either  be  in  abeyance,  or  revest  in  the  grantors.  But  the  inhabitants 
could  not  be  grantees,  and  a  deed  executed  to  them  would  be  void.  The  author- 
ities to  this  point  are[numcrous  and  perfectly  conclusive.  8  John,  R,  301.  9  John, 
R,  73.  9  Mass.  R,  419.  Sugd.  388.  Cok.  Lit.  3,  a,  2  Corny,  D.  168.  The  in- 
habitants not  being  a  corporate  body,  and  being  therefore  incapable  of  taking 
fin  interest  in  land,  by  conveyance,  at  common  law  cannot  be  cestui  qui  use. 
Cruise,  D,  1,418.  If  the  county  commissioners  could  be  grantees,  they  could 
not  be  seized  to  the  use  of  the  inhabitants  of  Wooster.  The  facts  and  law 
arising  upon  them,  do  not  furnish  a  justification  for  the  defendant.  There 
must  be  a  judgment  for  the  plaintiff,  according  to  the  agreement  of  parties. 


—.  1 
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LESSEE  OF  LOWRY  v.  STEELE,  ET  AL. 

When  a  feme  sole  Id  contemplaiion  of  marriage,  grants  a  term  of  seventy-five  yean  of  ber  real 
estate  to  a  trustee,  in  tmst  for  her  own  use  during  \Ue  contemplated  coverture,  and  the  marriage  takes 
effect  and  she  has  issue  and  dies,  living  the  husband — Held,  that  the  husband  may  be  tenant  by 
the  curtesy. 

This  was  an  ejectment  adjourned  here  from  the  county  of  Hamilton.  It  was 
an  agreed  case,  and  the  following  are  the  material  facts: 

On  the  14th  day  of  January,  1822,  Sophia  Cooper  was  seized  and  possessed, 
in  fee,  as  tenants  in  common,  with  Maria  Grimes  and  others,  of  the  premises  in 
question,  on  which  day,  being  of  the  age  of  thirty  years,  and  sole,  she  made 
and  delivered  to  James  Steele,  one  of  the  above  defendants,  an  instrument,  a 
copy  of  which  is  submitted  as  a  part  of  the  case.  The  agreement  so  far  as 
relates  to  this  controversy,  after  reciting  that  Sophia  Cooper  was  heir  at  law  of 
Mrs.  Zeiglar,  and  that  she  held  in-lots,  &c.  and  that  she  contemplated  a  mar- 
riage with  Fielding  Lowry,  sen.,  and  in  order  that  she  might  enjoy  and  have 
said  lands,  and  the  profits  thereof  for  her  sole  and  separate  use,  and  that  the 
same  might  not  be  subject  to  the  control,  debts,  or  engagements  of  her  said 
intended  husband,  "for  the  consideration  of  one  dollar,  she  grants,  &c.  to  James 
Steele  in  trust,  for  and  during  the  term  of  seventy-five  years,  without  impedi- 
ment  of  waste,  that  the  said  Steele  shall  every  year  during  said  term  pay  and 
deliver,  all  the  proceeds,  rents,  dec.  unto  such  person,  and  for  such  intents,  as 
the  said  Sophia  Cooper  shall  appoint,  and,  in  default  of  such  appointment,  then 
to  be  paid  into  her  own  hand,  for  her  sole  and  separate  use,  dz;c.;  and  upon  fur- 
ther trust,  that  Steele  should  traxisfer  the  premises,  or -any  part,  to  such  person 
as  the  said  Sophia,  by  her  writing  and  will  shall  appoint,  and  in  default  of  such 
appointment  then  to  the  heirs  of  the  said  Sophia.  The  term  to  cease  upon  the 
death  of  said  Sophia  or  her  intended  husband."  On  the  23d  of  January,  in  the 
same  year,  the  said  Sophia  was  lawfully  married  to  said  Lowry.  After  the 
marriage,  partition  was  made  between  the  tenants  in  common,  and  the  premises 
in  question  set  off  to  said  Sophia,  as  by  the  record  of  partition  appears,  a  copy 
of  which  is  also  made  a  part  of  the  case.  After  the  partition,  Lowry,  in  right 
of  his  wife,  received  the  rents,  dec.  until  her  death,  which  took  place  in  May, 
1825.  The  lease,  entry,  ouster,  and  possession  by  the  defendants  are  admitted. 
Mrs.  Lowry  died  without  appointment,  leaving  a  son,  issue  of  the  marriage, 
and  leaving  other  children  by  a  former  marriage,  who  claimed  as  heirs  at  law. 

The  only  question  submitted,  was  whether  Lowry  was  entitled  to  possession, 
as  tenant  by  the  curtesy. 

Caswell  4*  Starr,  for  plaintiff.     Hammond  ^  Garrard,  for  defendants. 
By  the  Court. 

To  entitle  Lowry  to  curtesy,  the  only  requisite  of  which  there  can  be  any 
doubt,  is,  whether  he  was  seized  during  the  coverture  ?  Steele  was  vested  in 
trust  with  an  estate  for  se  venty.fi  ve  years.     He  was  not  seized  of  the  freehold  $ 
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and  having  but  an  estate  for  years,  when  he  entered,  he  was  not  properly  pos- 
s^GcicJ  of  the  land,  but  of  the  term,  the  possession  or  seizin  of  the  land  still  re- 
maining in  Sophio  Cooper.  Woodfafly  Land,  and  Ten,  172.  2  Black,  Com.  144. 
1  Cnn's<',  7),  CI,  161.  And  this  is  not  considered  a  seizin  in  law,  but  a  con. 
blructivo  seizin  in  deed.  6  Cranch  215.  It  is  therefore  said,  (Hargravc^s  notes 
to  C.\  J'itL  tiO  n.)  if  land  is  m  Icasi;  for  years,  curtesy  may  bo  without  entry,  or 
cvlu  1-  '  '■/  t'f  r;nts,  the  poss^'  iion  of  the  lease  for  years  being  deemed  the 
\  «>s.-si;ion  of  the  husband  an  1  wife.  The  case  of  Dc  Grey,  et  aL  r.  Richards 
BvnyCtal,  ^3  Atk,  43G,)  w.;:i  not  unlike  the  present.  During  the  coverture  of 
Alice  Sewell,  lands  descended  to  her  as  heir  in  tail  general,  under  a  settlement, 
and  when  they  descended,  were  in  the  possession,  and  eo  remained  during  her 
life,  of  tenants  under  leases.  It  was  decided  by  lord  Ilardwicke,  that  there 
was  such  a  possession  of  Alice  Scwell,  as  entitled  her  husband  to  curtesy.  The 
law  appears  to  be  with  the  plaintifl,  and  there  must  be  judgment  for  him. 
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The  security  ill  .i  bond  lor  ihe  as^'.^niriLiit  of  properly  by  an  insol.'eni  deiiior.  Is  iiable  forthp 
whole  debt  ol  ilie  crcjitur,  on  a  breach  of  the  bond,  though  the  I.isol.dit  hon  no  property  to 
assign. 

This  case  was  adjourned  here  for  decision  from  Ross  county.  It  was  an  ac- 
tion of  debt,  upon  a  bond,  executed  by  the  defendant  as  security  for  Stephen 
Loins,  who,  being  arrested  upon  mesne  process,  applied  for  the  benefit  of  the 
insolvent  act,  and  gave  the  bond  in  question,  for  the  making  a  schedule  and 
delivering  up  of  oil  his  property.  The  point  presented  for  decision  was  agreed 
between  tbe  parties  as  follows: 

"  This  cause  is  reserved  for  the  special  session  at  Columbus,  on  an  inquiry  of 
damages,  if  the  Court  should  be  of  opinion  that  the  insolvency  of  the  defen- 
dants,  or  the  amount  and  value  of  his  property,  cannot  be  given  in  evidence,  in 
mitigation  of  damages,  then  the  plaintiffs  are  to  have  judgment  for  8437  82, 
and  for  costs  $12  66,  with  interest  from  15th  November,  1821;  otherwise  the 
cause  is  to  be  sent  to  the  Supreme  Court  of  Ross  county  for  enquiry  of  dania. 
ges." 

Leonard,  for  plaintiff.     Douglas,  Brush,  and  Fiixgerald,  for  plaintiff. 

By  the  Court. 

The  condition  of  this  bond  is,  that  the  petitioner  shall  assign  all  his  property 
for  the  benefit  of  his  creditors.  It  is  the  general  policy  of  our  laws  to  hold  the 
body  of  the  debtor  as  a  security  for  the  payment  of  the  judgment  to  be  recov- 
ered.  The  debtor  was  compelled  to  submit  to  imprisonment,  or  find  security 
that  he  would  faithfully  assign  all  his  property  for  the  benefit  of  his  creditors. 
When  the  security  is  obtained,  the  body  is  discharged,  and  the  bond  substituted 
for  it.  This  Court  has  nothing  to  do  with  the  justice  or  policy  of  the  lav, 
iFhich  give?  the  creditor  this  power  over  the  body  of  the  debtor.     It  assumes 
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the  principle  that  such  rigor  is  necessary  to  procure  a  surrender  of  property 
fraudently  concealed  by  the  debtor.  It  is  with  another  department  of  the  gov- 
ernment to  say,  whether  the  punishment  of  individuals,  upon  presumption  of 
fraud,  would  not  be  more  justly  inflicted,  as  in  other  offences,  by  the  public  after 
conviction  than  by  an  interested  and  perhaps  exasperated  creditor  before.  Our 
business  however,  is  to  expound  and  not  make  laws.  The  effect  of  this  bond  is, 
the  discharge  of  the  prisoner,  and  he  has  had  the  full  benefit  of  it.  The  petition  and 
schedule  exhibited  furnish  no  legal  presumption  of  the  truth  of  either.  There 
is  not  even  the  affidavit  oftlie  applicant,  that  they  are  so.  Between  the  filing 
and  the  final  hearing  of  the  petition,  the  inventory  can  be  enlarged  or  diminished 
at  the  pleasure  of  the  petitioner.  If  both  arc  untrue,  no  penalty  attaches,  nor 
does  any  power  exist  to  punish  him.  He  can  with  perfect  impunity,  whether 
solvent  or  not,  procure  his  discharge  from  arrest,  and  turn  his  creditor  round 
to  his  remedy  upon  his  bond.  And  he  is  directly  interested  in  doing  so,  if  the 
amount  of  his  property  can  only  be  recovered  for  the  breach.  The  very  fact 
of  the  applicant  declining  to  avail  himself  of  a  final  discharge  under  the  law, 
raises  a  strong  presumption,  not  only  that  his  principal  object  was  abstractedly 
a  release  from  imprisonment,  but  that  he  was  at  the  time,  not  insolvent.  Be- 
tween the  filing  of  the  petition  and  the  final  hearing  the  applicant  may  have 
acquired  property  which  would  render  him  criminal  to  make  affidavit  of  the 
truth  of  his  schedule.  The  petitioner  himself,  and  he  only,  is  able  to  ascertain 
with  perfect  certainty,  the  true  state  of  his  property.  He  may  have  property 
in  other  states  or  countries.  This  may  consist  of  lands,  stock,  vessels  at  sea, 
choses,  money,  the  extent  or  amount  of  which  cannot  be  known  to  others. — 
Shall  the  voluntary  omission  of  the  principal  in  the  bond,  compel  the  creditor 
to  rely  upon  vague  and  uncertain  evidence  of  the  debtor's  property,  when  it  is 
for  his  interest  to  seal  in  secrecy  his  effects,  and  derive  a  direct  advantage  to 
himself,  by  the  abuse  of  the  law,  in  the  first  instance,  and  afterwards,  by  hi^ 
own  concealment  and  fraud?  If  the  obligors  in  the  bond  are  not  liable  beyond 
the  amount  of  property  of  the  principal,  there  would  be  a  clear  inducement  tq 
abuse  the  law  and  commit  frauds. 

The  Court  are  undoubtedly  authorised  to  put  such  construction  upon  this  bone} 
and  the  damages  to  be  assessed  for  a  breach  of  its  condition,  as  will  prevent  the 
debtor  from  taking  advantage  of  his  own  wrong  to  the  injury  of  the  creditor, 
who  is  fairly  pursuing  the  remedy  the  law  gives  him,  for  the  security  and  satis- 
faction of  his  debt.  If  damages  are  not  recovered,  beyond  the  amount  of  the 
property  of  the  insolvent,  upon  the  dismissal  of  the  petition,  the  creditor  would 
certainly  loose  the  security  of  the  person  of  the  debtor,  which  the  law  in  the 
first  instance,  gave  him,  and  this  by  the  voluntary,  if  not  fraudulent  act  of  the 
insolvent.  A  part  of  his  legal  right  would  be  lost  without  his  own  default,  and 
without  consideration.  Damages  are  defined  to  be  a  recompense  to  the  plcintiff* 
for  the  wrong  done  him  by  the  defendant.  Coke  LiiU  572  a.  The  wrong  here 
is  procuring  the  body  to  be  released,  under  color  of  law,  and  then  neglecting  or 
refusing  to  assign  all  his  property,  for  the  benefit  of  his  creditors.  The  credi- 
iter  has  a  right  to  seize  the  body  and  detain  it,  and,  after  the  judgment,  to  take 
the  lands  and  goods  for  its  satisfaction.  He  has  lost  one  part  of  his  remedy 
altogether,  and  can  receive  no  equivalent,  unless  he  can  recover  damages  beyond 
the  amount  of  property  of  the  principal  in  the  bond.  It  has  been  the  uniform  prac? 
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tice  of  this  court,  under  the  statute,  if  the  defendant  is  imprisoned  under  a  capias  ad 
rcMpondendum  to  take  debt,  if  under  a  ca,  sa.  the  judgment,  as  the  measure  of 
damages  to  which  the  obligee  is  entitled.  This  rule  was  deemed  essential  to  pre- 
vent  an  abuse  of  the  statute,  as  well  as  to  guard  the  legal  rights  of  the  creditor. 
Members  of  the  Court  who  have  succeeded  to  the  bench,  have  sometimes  doubted 
its  correctness;  but  the  decisions  have  nevertheless,  been  uniform  by  a  concur- 
rence of  a  majority  of  the  Court.  There  appears  no  good  grounds  for  making,  at 
this  late  period,  an  innovation  upon  that  settled  practice.  Judgment  for  the 
plaintiff,  according  to  the  agreement  of  the  parties. 
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Where  an  appeal  is  quashed  for  a  defect  in  the  appeal  bond,  occasione.l  by  the  roisiake  or  otcT' 
Bight  of  the  clcik,  a  Court  of  Equity  will  or  ler  a  new  trial,  upon  showing  probable  grounds  thai  Um 
appellant  had  a  case  at  law. 

Such  new  trial  may  be  had  in  the  Supreme  Court. 

This  cause  was  adjourned  here  for  decision  from  the  county  of  Wood.       It 
was  a  suit  in  chancery,  in  which  the  original  anJ  amended  bill  set  forth,  that 
in  August,   1827,  Pray  sued  out  process  in  Wood  county  against  complainants, 
which  was  served  on  Oliver  only.     The  declaration  set  forth  aspecial  contract 
made  between  complainants,  by  their  attorney  in  fact,  Peter  G.  Oliver,  and  Pray, 
whereby  it  was  alledged  that  complainants  sold  to  Pray,  on  the  30th  June,  V819, 
tract  no.  35,  and  80  acres  of  no.  29,  (particularly  described  in  the  declaration:) 
that  pray  paid  at  the  time,  six  hundred  and  thirty. one  dollars,  and  sixty -one 
cents,  and  the  balance,  one  thousand,  eight  hundred  and  ninety.fbur  dollars  and 
cighty-thiee  cents,  was  to  be  pad  in  three  equal  annual  payments,  with  inter- 
est.    Deed  was  to  be  made  on  payment,  &c.     That  Pray  had  paid  in  full ;  but 
complainants  refused  to  convey,  and  had  permitted  the  lands  to  be  forfeited  to 
the  United  States.     The  declaration  also  contains  general  counts  for  lands  s  jld 
to  which  title  had  failed,  also  for  money  had  and  received.     General  issae  plea- 
ded by  Oliver,  and,  at  May  term,  1828,  verdict  and  judgment  against  liim  for 
three  thousand  two  hundred  and  twenty-six  dollars  and  ninety-six  cents.     Due 
notice  of  appeal  was  given.     Oliver  not  being  presont  at  the  trial,  was  inform, 
ed  of  the  judgment  and  immediately  went  to  Wood  county  to  eifect  an  appeal. 
The  clerk,  at  his  request,  prepared  an  appeal  bond,  which  was  drawn  up  by  the 
clerk,  or  under  his  direction,  and,  after  having  been  executed  by  Oliver  and  his 
security  was  accepted  and  approved  by  the  clerk.     That  Oliver  verily  beJiev- 
ed  that  said  appeal  bond  was  good  and  sufficient,  and  that  said  case  was  thereby 
duly  appealed  to  the  Supreme  Court.     That  at  the  time  Oliver  applied  to  the 
clerk,  for  an  appeal  bond,  the  costs  of  the  common  pleas  had  not  been  taxed, 
and  a  blank  as  usual,  was  left  in  the  judgment,  for  th^ir  ins3rtion,  when  taxed. 
That  the  clerk,  by  accident  or  mistake,  omitted  to  insert  the  amount  of  costs  in 
the  appeal  bond.     That  at  the  next  term  of  the  Supreme  Court  in  Wood  coun- 
ty, the  apneal  w«a  ouashed,  upon  motion  of  Pray,    upon  the  sole  ground  that 
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the  costs  were  omitted,  in  the  appeal  bond,  and  thereupon  execution  was  im- 
mediately  issued  upon  the  judgment. 

The  bill  further  alledged  that  the  virdict  and  judgment  are  altogether  unjust; 
that  complainants,  nor  either  of  them,  are  indebted,  legally  or  equitably,  one 
cent  to  Pray.  That  no  such  contract  as  set  forth  in  the  declaration  was  erer 
made,  or  confirmed  by  complainants,  nor  was  Peter  G.  Oliver  ever  authorised 
to  1'.'  1"^  any  such  contract,  nor  did  complainants  ever  receive  one  cent  from 
Pr't\  :'v»%  or  on  account  of  the  lands.  Also  that  the  verdict  was  procured  by 
flio  tVautl,  management,  and  contrivance  of  Pray,  his  agents  and  abettors. 

Tiiat  complainants  have  a  just  and  equitable  defence,  in  the  suit  at  law,*which 
is  set  out  as  follows : 

In  the  srmmer  of  1817,  complainants  and  others  formed  an  association  to 
purchase  lands,  at  the  public  sales  in  Wooster,  and  in  July  of  that  year,  among 
others,  purchased  the  lands  m  controversy,  and  made  the  first  payment  there- 
for. Oliver  was  constituted  the  agent  of  the  company,  purchased  the  landsy 
laycd  off  the  lots,  held  the  certificates  as  trustee,  transacted  all  the  businessy 
and  was  the  only  one  of  the  company  who  was  intimately  acquainted  with  the 
locality,  relative  value  and  situation  of  the  lands.  In  the  summer  of  1818| 
Oliver  was  made  cashier  of  the  Mi.  Kx.  Co.  in  Cincinnati,  and  settled  and  clo- 
sed all  his  accounts  with  the  company,  and  transferred  all  certificates,  dec.  &c., 
to  Martin  Baum,  who  was  constituted  trustee  in  his  stead.  In  the  summer  of 
181  8,  (more  than  a  year  before  the  date  of  Pray's  contract,)  Oliver  sold  out 
half  his  interest  in  the  company,  to  William  Steele,  and  in  the  month  of  Marcb> 
1819,  (also  before  the  date  of  Pray's  contract,)  Oliver  sold  out  alibis  remain* 
ing  interest  to  Jesse  Embree  &  Co.,  since  which  time  Oliver  ha3  had  no  ini^Tn 
est  directly  or  indirectly  in  the  concern. 

Early  in  1818,  Peter  G.  Oliver,  brother  of  complainant  Oliver,  young  and 
inexperienced,  and  having  been  somewhat  unfortunate,  applied  to  complainant 
Oliver  to  give  him  assistance.  After  some  negotiation,  an  arrangement  was 
made,  by  which  Peter  G.  took  a  tavern  house  of  the  company's,  in  the  town  of 
Maume,  and,  for  the  rent  thereof,  was  to  collect  rents  for  the  company,  protect 
their  lands  from  waste,  superintend  improvements,  &c. ;  but  had  no  authority 
whatever,  written  or  verbal,  to  sell  the  lands  of  the  company,  and  never  sold  or 
pretended  to  sell  any  of  the  lands  of  the  company  except  those  now  in  contro- 
versy. 

Complainant  Oliver  had  lands  of  his  own,  in  the  same  vicinity,  of  which 
Peter  G.  also  took  charge,  and,  after  complainant  Oliver  had  sold  out  all  his 
interests,  in  the  company,  he,  being  well  acquainted  with  the  afiairs  of  the  com- 
pany, and  desirous  to  promote  the  welfare  of  his  brother  Peter  G.  was  often 
made  the  channel  of  communication  between  Peter  G.  and  Baum  the  trustee. 
That,  in  this  way,  and  in  his  correspondence  with  his  brother  Peter  G.  the  wish- 
es of  Baum,  the  trustee,  were  often  communicated  by  complainant  Oliver  to 
Peter  G. 

Early  in  1819,  Pray  applied  to  Peter  G.  to  purchase  the  lands  in  controver- 
sy. Peter  G.  told  him  he  was  not  authorised  to  sell,  but  would  write  to  the 
company.  He  did  so,  and  received  for  answer,  that  the  company  would  not 
.sell.     Fray,  having  some  object  of  speculation  in  view,  revived  his  application 


768  Oliver,  et  al.  r.  pray. 

to  Peter  G.  and  by  crafty  representations  induced  Peter  G.  to  enter  into  a  coo- 
tract  for  the  sale  of  the  lands,  knowing  Peter  G.  had  no  authority,  but  relying 
on  ihe  friendship  of  complainant  Oliver  for  his  brother  to  relieve  him  from  the 
difficulties,  in  which  Peter  G.  would  become  involved,  by  entering  into  the  con- 
tract.  Accordingly,  Peter  G.  without  any  authority  whatever,  either  written 
or  verbal,  and  without  the^knowlcdge  of  complainants,  or  any*of  the  company, 
executed  a  contract  of  sale  to  Pray  under  seal  dated  June  30,  1819,  as  agent 
for  Martin  Baum;  the  larger  tract  at  fourteen  dollars  per  acre,  and  the  smaller 
at  two  dollars  per  acre,  one  fourth  in  hand,  tlie  residue  in  three  annual  pay- 
meats,  one  half  in  cash,  the  other  half  in  beef,  pork,  &c.  at  market  price. 
Deed  to  be  made  when  patent  was  obtained.  This  contract  was  not  made 
known  to  complainants,  or  any  of  the  company,  but  Peter  G.  on  the  23d  Au- 
gust, 1819,  twenty-tliree  days  after  the  contract  was  made  with  Pray,  wrote  to 
the  company  the  prices  above  mentii-ned,  which  had  been  ofl'ered,  not  stating 
other  particulars,  to  which  complainant  Oliver,  by  direction  of  Baum,  the 
trustee,  replied,  Sept.  16,  1819,  that  the  lands  could  be  had  on  the  following 
terms :  No.  35,  at  fourteen  dollars  per  acre,  the  whole  of  29  at  three  dollars 
per  acre.  The  purchaser  to  pay  government,  and  the  company  to  be  paid,  in 
advance  annually,  the  fii*st  in  Erecting  a  kitchen,  the  balance  in  one  and  two 
years,  with  a  lien  on  the  [)ropcrty  when  the  certificates  are  transferred.  After 
this  letter,  nothing  more  was  heard  in  relation  to  the  lands,  by  complainants,  or 
either  of  them,  or  any  of  the  company,  and  it  was  supposed  to  have  been  aban- 
doned, and  Was  forgotten. 

in  Sept.  1821,  owing  to  the  pressure  of  the  times,  the  company  were  unable 
to  clear  all  their  lands  out  of  the  office,  and,  at  that  time,  look  the  benefit  of  the 
act  of  Congress,  for  consolidating,  in  which  they  relinquished  to  the  United 
Slates  the  two  tracts  in  question,  still  ignorant  of  Pray's  pretended  claim. 

Complainant  Oliver  had  some  lands  of  his  own  to  consolidate,  and,  while 
making  his  arrangements,  Peter  G.  communicated  his  earnest  desire  that  com- 
plainant Oliver  should  consolidate  on  No.  35,  without  stating  any  parUcular 
reason,  but  sucijcsting  that  it  would  benefit  him,  Peter  G.  in  relation  to  some 
mill  improvemems.  Shortly  afterwards,  Peter  G.  informed  complainant  Oh ver, 
that  it  was  No.  36,  instead  of  No.  35,  which  he  wanted,  and  complamant  Oli- 
ver accordingly  consolidated  on  36,  still  ignorant  of  Pray's  pretended  claunon 
35.  It  afterwards  appeared  that  35  was  the  lot  intended  by  Peter  G.  and  thai 
his  object  was,  to  comply  with  the  contract  made  with  Pray,  but  complainant 
Oliver  knew  nothing  of  his  object,  or  of  the  contract. 

The  first  information  complainants,  or  any  of  the  company,  had  of  Pray's 
contract,  or  claim,  was,  in  the  spring  of  1822,  long  after  the  lands  had  been 
forfeited.  Complainant  Oliver  then  advised  Peter  G.  to  prepare  himself,  and 
bid  in  the  land,  at  the  resales,  and  offiired  to  assist  him,  if  in  his  power,  but  this 
was  done  out  of  friendship  only,  and  to  relieve  his  brother  from  the  unpleasant 
situation  in  which  he  was  placed.  Nor  did  said  Pray  pretend  that  he  had  any 
claim  on  complainant  Oliver,  or  any  of  the  company,  but,  on  the  contrary, 
stated  to  complainant  Oliver,  that  he  had  made  arrangements  with  Peter  G.  to 
bid  in  the  land,  at  the  re-sales. 

About  the  date  of  Pray's  contract  with  Peter  G.  for  the  land,  Pray,  by  crafty 
representations,  induced  Peter  G.  to  join  him  in  erecting  a  mill,  in  whole,  or  in 
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part,  on  85,  and  so  managed,  that  a  great  part  of  the  fir^t  three  instalnients 
were  converted  into  the  mill,  and  no  part  of  the  purchase  money  ever  was  paid, 
or  come  to  the  use  of  the  complainants,  or  either  of  them,  or  any  of  the  company. 
Complainants  charge  that  co  part  of  the  last  instalment  has  hcen  paid.  That 
Pray,  on  the  25th  of  February,  1822,  before  the  last  instalment  was  due,  and 
afler  the  lands  were  relinquished,  persuaded  Peter  G.  to  accept  of  his  promisso- 
ry note  or  notes,  for  that  instalment,  and  endorse  a  receipt  of  payment,  in  full, 
on  the  contract,  as  of  a  date  prior  to  the  time  it  fell  due,  which  was  done  by 
Peter.  Suit  was  brought  by  Peter  G.  or  his  assignee,  on  some  or  all  of  these 
notes,  and  Pray  set  up,  as  a  defence,  that  the  consideration  had  failed,  that  Peter 
G.  had  no  authority  to  sell,  &c.  and  on  these  grounds  succeeded  in  his  defence* 
Still  the  judgment  includes  the  last  instalment,  or  a  great  parUthereof.  The 
endorsement  on  the  contract  was  unknown  to  the  complainants,  till  afler  the 
trial  of  the  cause,  at  law. 

In  July,  1827,  the  lands  were  re-sold,  at  Delaware.  Pray  and  complainants 
were  present;  Peter  G.  was  insolvent,  and  had  removed  to  Huntsville,  Alabama. 
At  the  re-sales.  Pray  did  not  pretend  that  complainants,  or  either  of  them  were 
under  any  obligation  to  purchase  in  the  lands  for  his  benefit,  nor  did  he  pretend 
that  they,  or  either  of  them,  were  liable,  in  any  way,  to  him,  but,  on  the  contra- 
ry,  complained  only  of  the  hardship  of  his  case,  if  any  person  should  bid  against 
him,  and  complainant,  knowing  that  Peter  G.  had  acted  improperly,  and  being 
unwilling  that  any  man  should  suffer,  on  his  account,  endeavored  to  prevent 
competition  against  Pray.  This  was  done  at  the  request  of  Pray,  and  in  conse- 
quence of  his  urgent  entreaty,  and  not  because  he  was  under  any  legal,  equita- 
ble, or  moral  obligation  so  to  do.  Pray  purchased  in  the  lands,  at  cme  dollar 
and  twenty-seven  cents  per  acre. 

The  bill  prayed  a  new  trial  of  the  action  at  law.  \i  also  prayed  a  perpetual 
injunction,  and  final  settlement  of  the  case,  in  chancery. 

Two  of  the  facts  charged  in  the  bill,  were  admitted  in  the  answer :  the  exist- 
ence of  the  association  of  Martin  Baum  and  others,  as  a  land  compcmy;  and, 
that  in  April,  1819,  Peter  G.  Oliver  informed  Pray  he  was  not  authorised  to 
contract  for  the  sale  of  the  company's  lands.  All  the  other  allegations  were 
denied,  either  directly,  or  evasively. 

The  testimony  takf.n,  in  the  cause,  presented  strong  probable  grounds,  in 
support  of  the  defence  against  the  action  at  law,  which  the  complainants  set  up 
in  their  bill.  Several  points  were  embraced,  in  the  argument,  which  the  court 
deemed  it  unnecessary  to  decide.  The  report  is  confined  to  the  subjects  decided 
by  the  court. 

Wilcox  and  Hammondy  for  complainants.     Ewing  and  Pottell,  contra* 

Opinion  of  the  Court  by  Judge  Swax. 

The  principal  question  is,  whether  a  Court  of  chancery  has  jurisdiction  of  the 
case,  as  made  by  the  bill.  The  question,  in  this  respect,  is  important,  and  has 
received  the  full  consideration  of  the  Court. 

The  statute  of  February  18, 1824,  V.  24,  p.  72,  allows  an  appeal  to  the  Su- 
preme Court,  of  course,  from  any  judgment,  or  decree  rendered,  in  the  common 
pleas,  in  which  such  Court  had  original  jurisdiction;  and  the  party,  de^rous  of 
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appealing,  shall,  at  the  term  of  the  Court  of  common  pleas,  at  which  the  judg- 
ment or  decree  was  rendered,  enter  on  the  records  of  the  Court,  notice  of  such 
his  intention,  and  within  thirty  days  after  the  rising  of  the  Court  shall  enter  into 
bond  to  the  adverse  party,  with  one  or  more  good  and  sufficient  securities,  to  be 
approved  of  by  the  clerk,  in  double  the  amount  of  the  judgment  or  decree  ren- 
dered, &c.  The  appeal  bond,  in  this  case,  was  taken,  in  double  the  amount  of 
the  judgment,  exclusive  of  costs. 

On  motion  of  the  respondent,  the  Supreme  Court  quashed  the  appeal,  upon 
the  grounds  that  the  bond  was  not  executed,  in  conformity  with  the  provisions 
of  the  statute.  The  amount  of  the  penalty  was  supposed  to  be  matter  of  posi- 
tive law,  and  one  of  the  requisites  upon  which  the  appellate  jurisdiction  of  the 
Court  depends.  To  effect  an  appeal,  the  provisions  of  the  statute,  no  doubt, 
must  be  substantially  complied  with.  It  cannot  be  done  without  the  notice  is 
entered  of  record,  at  the  term,  in  which  tlie  judgment  or  decree  was  rendered. 

So  the  appeal  must  fail,  if  the  bond  should  not  be  executed  within  the  time 
prescribed  by  the  act,  and  it  has  been  several  times  decided,  that  the  penalty  of 
the  bond,  must  be  in  double  the  amount  of  the  judgment  or  decree,  including 
the  costs. 

The  party  has  his  right  of  appeal,  upon  complying  with  the  conditions  annexed 
by  the  statute.     Ilis  right  is  lost,  by  omitting  or  neglecting  to  perform  any  of 
the  conditions,  and  the  appellate  jurisdiction  of  this  Court  altogether  ceases 
over  the  cause.     With  regard  to  notice  and   filing  the  bond,  within  thirty  days 
after  tlie  rising  of  the  Court,  the  decisions  have  been  uniform,  that  the  omission, 
in  either  case,  ousts  this  Court  of  its  jurisdiction.     It  is  undoubtedly  within  the 
powers  of  the  Legislature  to  attach   all  reasonable  conditions  to  the  right  of 
appeal,  and  thus  place  a  limitation,  upon  the  appellate  jurisdiction  of  ibis  court. 
The  cause  is  not  appealed  without  the  party  performs  the  conditions  required  by 
statute,  and  when  he  neglects  to  do  so,  to  entertain  jurisdiction,  would  be  mere 
usurpation  of  power.     But  the  objection  comes  too  late,  to  the  correctness  of 
the  decision,  in  dismissing  the  appeal.     The  party  complaining  of  the  injury  is 
fixed  with  the  judgment  of  the  Court  of  Conmion  Pleas,  and  the  common  law 
can  afford  him  no  remedy.     This  is  the  case,  whether  the  dismissal  of  the  appeal 
was  justified  by  a  correct  interpretation  of  the  law  or  not.     The  injury,  if  any 
to  the  complainants,  has  originated  with  the  clerk,  who  prepared  the  bond,  or 
with  the  appellant  who^xccuted  it.     Uniform  practice  has  fixed  the  drafting  of 
these  bonds  upon  the   clerks.     Tiieir  offices  are  usually  furnished   with  blanks 
for  the  purpose. 

The  bill  and  evidence  show  conclusively,  that  the  bond  was,  in  good  faith, 
prei>ared  by  the  clerk,  and,  in  good  faith,  executed  by  the  principal  obhgor. 
By  mere  mistake,  or  misapprehension  in  both,  the  costs  were  not  doubled  with 
the  judgment,  and  inserted  as  tiic  penalty.  Doubts  as  to  the  necessity  of  adding 
the  costs,  in  the  penalty  of  the  bond,  have  existed  with  the  bar.  Even  some  of 
tho  judges  have  not  been  without  tliem.  This  is  a  mistake  then,  which  a  plain 
man,  acting  in  perfect  good  faith,  might  naturally  commit,  upon  the  most  care- 
ful  examination  of  the  law,  and  using  every  effort  to  comply  with  its  provisions. 
No  fault  or  negligence  can  be  imputed  to  the  party  seeking  to  resist  the  plain- 
tiff's  claim,  in  the  appellate  Court.  The  record  sliews  most  satisfactorily,  that 
OhvcF  honestly  believed  he  had  a  meritorious  defence  to  the  action.     In  no  part 
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of  the  proceedings  does  it  appear  that  he  was  using  the  Court  of  Common  Plea», 
merely  to  ascertain  the  strength  of  his  adversary.  The  cause  was  submitted  to  the 
jury  in  his  absence,  and  there  are  circumstances  disclosed,  by  the  evidence  and 
exhibits,  which  shew  an  effort,  on  the  part  of  the  present  defendant,  to  prevent 
the  appellant  from  obtaining  security  to  the  acceptance  of  the  clerk,  not  very 
consistent  with  the  idea,  that  the  judgment  was  fairly  recovered,  and  justly  due. 
But  although  this  may  cast  a  shade  of  suspicion  over  the  fairness  of  the  judgment, 
it  does  not  lay  the  foundaticfn  of  Chancery  jurisdiction.     From  the  nature  of 
society,  it  is  difficult,  if  not  impossible,  to  embrace  the  powers  of  a  Court  of 
Chancery,  in  a  general  definition.     Peculiar  and  extraordinary  cases  will  arise, 
in  the  complex  and  diversified  affairs  of  men,  which,  perhaps,  cannot  bo  classed 
under  any  of  the  distinct  heads  of  chancery  jurisdiction,  but  which  must  be  ac- 
knowledged, nevertheless,  to  come  within  the  legitimate  powers  of  the  chancel- 
lor,because  complete  justice  cannot  otherwise  be  done  between  the  parties.  Of  this 
character  is  the  case  of  Ray^  v,  the  Duke  of  Beaufort,  (3  Alk,  191.)     In  that 
case  lord  Hardwicke  makes  some  remarks  quite  applicable  to  the  case  under 
consideration.     "It  frequently  happens  there  may  be  a  just  cause  of  action,  yet 
the  real  motives  may  be  very  unjust,  which  a  court  of  equity  will  always  take 
into  consideration,  though  they  cannot,  at  law,  pay  any  regard  to  it." 

The  following  cases  shew,  that  courts  of  equity  go  far  to  prevent  injustice, 
when  no  remedy  exists  ct  law.  2  P.  Will,  425,  Countess  of  Gaineshorough,  v, 
Gifford,  8  Wheaton,  174,  Hunt,  v.  Rousmnnier^s  adnCr,  Further  authorities 
are  collected  in  a  note  to  t3  Desaus,  R.  325,  This  reference  wants  accuracy; 
but  some  of  the  cases  go  far  to  justify  the  remark,  "that  courts  of  equity  will 
give  relief  in  all  cases,  not  of  a  criminal  nature,  of  fraud,  surprise,  or  cxtraor- 
dinary  cases,  when  complete  justice  has  not  been  done;  aqd  in  many  cases  upon 
principles  of  general  policy." 

Anciently,  courts  of  equity  exercised  jurisdiction,  in  granting  new  trials  in 
cases  of  manifest  injustice,  or  when  testimony  had  been  newly  discovered.  The 
practice  went  out  of  use  when  courts  of  law  became  more  liberal  in  granting 
new  trials.  6  John,  C,  R.  476.  Chancellor  Kent  says,  "the  present  case 
seems  to  prove  an  exception  to  the  modern  rule,  and  to  require  of  this  Court  the 
exercise  of  that  ancient  jurisdiction,  because  here  is  a  trial  in  which  the  cour^ 
of  law  has  no  power  to  award  a  new  trial  upon  the  merits."  The  case  at  bar 
is  within  the  principle  and  reason  of  the  one  last  cited.  This  defective  statutory 
bond  was  executed,  afier  the  term,  when  it  was  neither  in  the  power  of  the 
party  to  apply  for,  or  of  tiie  Court  to  grant  a  new  trial.  It  is  a  case  within  the 
exception  of  the  modern  rule,  and  the  Court  is,  therefore,  permitted,  upon  the 
justest  principles,  to  resort  to  its  "ancient  jurisdiction."  This  Court  considers 
this  as  an  extraordinary  case,  in  which  the  injured  party  has  no  redress,  if  a 
court  of  equity  has  no  jurisdiction.  Great  injustice  may  follow,  especially  to 
the  complainant  Oliver,  should  the  judgment  of  the  Court  of  Common  Pleas 
conclude  the  parties.  From  the  peculiar  circumstances  of  this  case,  and  to 
prevent  that  injustice,  which  may  otherwise  take  place,  this  Court  believes  no 
sound  principle  is  violated  by  entertaining  jurisdiction  of  this  cause.  But  it  is 
not  enough  that  the  Court  has  jurisdiction  of  the  subject  matter.  We  must  be 
satisfied  that  the  complainants  have  some  merits:  some  grounds  of  defence  to  the 
action,  at  law,  before  the  judgment  will  be  set  aside.     It  is  not  enough  tb^i^ 
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the  party  has  lost  the  naked  right  of  a  second  jury  trial  in  the  Supreme  Court. 
A  judgment  never  ought  to  be  opened  to  gratify  a  spirit  of  litigation. 

From  the  novelty  of  the  circumstances  of  the  case,  and  from  the  fishing 
grounds  assumed  in  the  bill,  in  order  to  catch  an  equity,  as  well  as  the  amount 
in  controversy,  a  vast  many  exhibits,  and  a  great  body  of  testimony,  are  found 
with  the  record.  The  evidence,  in  the  cause,  shows  most  satisfactorily  that  the 
complainants  have  grounds  of  defence  to  the  action  at  law. 

It  is  not  proper  for  this  Court  to  say  what  effect  that  evidence  ought  to  have, 
or  may  have,  upon  an  issue  between  the  parties.  Nor  does  it  any  where  ap. 
pear,  nor  was  it  necessary  it  should  appear,  that  all  the  evidence  is  produced  in 
this  cause  within  the  power  of  the  parties.  It  is  competent  for  the  parties  to 
produce  other  testimony  in  explanation  of  their  rights  and  the  merits  of  tho 
cause.  The  complainants  cannot  ask  more  of  this  Court,  than  to  be  restored 
to  what  they  have  lost,  without  their  default.  If  the  defendant  had  a  just 
claim  upon  the  complainants,  to  the  amount  of  his  verdict  and  judgment,  he 
has  it  still,  and  can  prosecute  it  in  the  Supreme  Court,  as  well  now  as  he  could 
if  the  appeal  bond  had,  in  form,  met  the  approbation  of  the  Court ;  if  he  had 
not,  to  enforce  the  judgment  would  be  against  all  equity.  As  to  accepting  the 
bond,  the  mistake  originated  with  the  agent  of  the  law,  as  well  as  the  appellant. 
The  clerk  was  wholly  ignorant  of  the  law,  or  the  construction  which  had  been 
put  upon  it,  as  to  the  penalty  of  the  bond.  We  are  not,  however,  prepared  to 
say  that  a  mere  mistake  in  law  of  a  party  would  give  this  Court  jurisdiction,  al- 
though there  are  some  cases  that  seem  to  go  that  far.  8  Wheat.  174.  2  Peer 
W.  815.  It  seems  to  this  Court  this  would  be  laying  down  the  principle  too 
broadly.  There  must,  in  the  general,  be  other  circumstances  to  authorise  the 
interference  of  a  court  of  equity.  Perhaps  it  would  be  well  to  make  the  case, 
in  addition  to  a  mistake  in  point  of  law,  one  in  which  it  would  be  agidnst  con- 
science for  the  other  party  to  insist  upon,  or  which,  at  once,  would  shock  the 
moral  sense,  if  enforced.  This  is  that  case,  as  the  bill  and  evidence  disclose  it. 
The  respondent  has  obtained  an  advantage  by  the  misprison  of  the  clerk,  or  the 
mistake  of  one  of  the  complainants,  which  he  is  attempting  to  retain,  when  he 
must  know  that  the  appellant  has  acted,  so  far  as  it  respects  the  pursuit  of  his 
legal  rights,  with  perfect  good  faith,  and  with  all  reasonable  diligence.  He 
must  alsQ  kpo^v  that  the  complainants,  especially  one  of  them,  has  some  legal 
grounds  of  resisting  his  claims  in  a  court  of  law.  The  law  would  be  dishon- 
oredif  courts  were  furnished  with  no  powers  tq  place  the  parties  thus  situated 
in  statu  qiLOf  and  thus  prevent  probable  injustice.  There  is  no  principle  to  be 
found  in  the  books  which  forbids  a  court  of  chancery  from  granting  relief,  un- 
der such  circumstances.     Reason,  justice,  equity,  require  it. 

This  cause,  upon  the  settled  rule,  that  when  the  court  of  chancery  haTgain- 
%d  jurisdiction  of  a  cause  for  one  purpose,  it  may  retain  it  generally,  will  re- 
main in  this  Court.  This  being  the  unanimous  opinion  of  the  Court,  it  is  there- 
fore  ordered,  adjudged  and  decreed,  That  the  action  at  law,  the  judgment  in 
which  is  enjoined  in  this  cause,  be  docketed  in  the  Supreme  Court  in  the  county 
aforesaid,  that  the  declaration  be  so  amended  as  to  make  said  Martin  Baum  a 
party  thereto, — that  the  said  Martin  cause  his  appearance  to  be  entered  in  the 
said  action,  and  plead  thereto  the  general  issue.  And  that  the  cause  stand  at  issue 
for  trial,  on  the  merits,  at  the  next  Supreme  Court  for  said  county.     On  the  trj- 
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ai,  no  objection  shall  be  taken  for  mis-joinder  or  want  of  parties,  further  than 
this : — ^If  it  should  appear  that  the  plaintiff  has  a  good  cause  of  action  against 
Oliver,  arising  out  of  the  transaction  in  litigation,  but  not  against  Baum,  or  any 
other  of  the  company,  in  the  pleadings  named  in  these  causes,  then  a  verdict 
shall  be  taken  against  said  Oliver,  and  not  against  said  Baum  ;  if  it  should  ap. 
pear  on  the  trial  that  the  plaintiff  has  cause  of  action  growing  out  of  the  trans* 
action  in  litigation,  against  the  said  Baum  alone,  or  the  said  Baum  and  others, 
then  the  verdict  shall  be  taken  against  the  said  Baum,  and  in  favor  of  the  said 
Oliver.  In  this  trial  no  exceptions  shall  be  taken  to  the  depositions  in  this  suit 
in  chancery,  or  the  action  enjoined ;  but  they  may  be  then  read  unless  there 
may  be  other  legal  objections  taken  and  sustained. 

This  cause  to  stand  continued  for  further  proceedings,  &c. 
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A  letter  from  M.  to  B.  authorising  a  general  credit  to  V.  is  not  sufficient  to  charge  M.  for  goods 
sold  to  P .  by  persons  to  whom  the  letter  was  never  presented  but  who  had  heard  of  its  contents. 

This  cause  came  before  the  Court  upon  a  motion  for  a  new  trial,  made  in  be- 
half of  the  plaintiffs,  and  was  adjourned  here  for  decision  in  Jefferson  county. 
The  case  was  this :  The  plaintiffs  brought  their  action  of  assumpsit,  and  declar- 
ed for  goods  sold  and  delivered  as  upon  an  original  contract  with  the  defendant. 
In  support  of  their  claim  they  gave  in  evidence  the  following  letter,  addressed, 
by  the  defendant,  to  Mr.  James  Boggs,  of  the  house  of  Knox  &  Boggs,  Phila- 
delphia. 

^'SteubenviHe,  Dee.  26, 1826. 
^'Mh.  James  Booo?, 

Sir :  All  the  goods  C.  O.  Page  may  purchase,  in  Philadelphia,  during 

the  month  of  January,  1826,  I  hold  myself  accountable  for  the  payment  of  the 

same. 

"Respectfully,  yours,  JAMES  MEANS.'^ 

This  letter  was  not  delivered  or  entrusted  to  C.  O.  Page,  but  was  forwarded 
to  Mr.  Boggs,  and  in  the  month  of  Jan.  1826,  was  shown  by  him  to  several 
merchants,  in  Philadelphia,  but  was  never  shown  by  him  to  the  plaintifis.  C. 
O.  Page  was  the  brother-in-law  of  Means,  the  defendant,  and  was  known  to  ba 
insolvent.  The  plaintiffs  were  informed  by  David  King,  who  learned  the  fact 
from  a  brother  of  C.  O.  Page,  that  the  defendant  had  written  a  letter  of  gener- 
al credit,  to  Boggs.  They  sold  to  Page  merchandise  to  the  amount  of  tbirteeo 
hundred  and  forty-five  dollars  and  fiflyfour  centis,  in  the  month  of  January, 
1826,  and  on  the  20th  of  that  month  took  his  individual  note  for  that  sum,  at  ten 
months,  with  interest  after  four  months.  Page  purchased  goods  of  Knox  & 
Boggs  and  others  upon''  the  credit  of  the  letter,  for  which  the  defendant  paid, 
The  clerk  of  the  plantifis  testified  that  the  goods  were  sold  to  Page,  on  the  cred. 
it  of  the  defendant's  letter  to  Boggs,  of  which  the  plaintiff^  h^d  receive'd  infor- 
mation as  stated.  There  was  no  proof  in  the  case,  that  the  plaintiffs  had  ever 
given  any  direct  notice  (o  the  defendant,  of  a  clainn  i^gain^t  him  for  goods  sol^ 
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to  Page.  But  there  was  proof  that,  in  August,  1827,  defendant  conversed 
about  the  claim,  and  refused  to  pay  it,  not  on  the  ground  of  want  of  notice,  but 
on  the  ground  that  this  letter  not  having  been  shown  to  them,  they  could  not 
charge  him  with  the  goods.  The  Court,  at  the  trial,  instructed  the  jury,  that 
the  plaintiffs  could  not  recover,  unless,  within  a  reasonable  time  after  the  sale, 
they  had  notified  the  defendant  of  the  sale  made  to  Page  upon  his  account.  Un- 
der this  instruction,  a  verdict  was  returned  for  the  defendant.  And  the  plain, 
tifls  moved  for  a  new  trial  on  the  grounds  of  misdirection  by  the  Court, 

D.  Collier^  and  J.  C  Wright^  in  support  of  the  nK>tion, 

Tappatiy  for  defendant. 

By  the  Couht. 

One  of  the  questions  made  on  the  trial  was,  whether  the  plaintiffs  could  re- 
cover without  reasonable  notice  to  the  defendant.  The  view  the  court  has 
taken  of  the  case,  renders  it^unnecessary  to  decide  that  question. 

The  principal  question  arises,  under  the  mercantile  law,  which  has  its  foun- 
dation  in  good  faith.  The  first  thing  to  be  considered  is,  the  object  of  the  let- 
ter, so  far  as  it  is  explained  by  the  contents,  and  other  facts  and  circumstances, 
proved,  in  the  case.  The  letter  appears  to  furnish  a  credit,  limited  only  by 
time.  The  liability  to  be  incurred,  was  an  indefinite  amount,  without  any  spe- 
cification  of  the  time  or  mode  of  payment.  These  were  left  to  the  discretion 
of  Page,  or  of  Boggs,  or  of  both  of  them.  They  could  not  have  been  submitted 
to  the  dealer  with  Page.  This  would  have  been  a  folly  too  great  to  impute  to 
the  writer  of  a  letter  of  credit,  in  his  sober  senses.  If  the  discretion  was  con- 
fided to  Page,  no  good  reason  can  be  given  why  the  letter  was  not  delivered  to 
him.  But  as  it  was  not,  the  fact  itself  furnishes  a  very  strong  argument,  that 
the  writer  did  not  intend  to  place  such  unlimited  confidence  in  him.  The  let- 
ter was  addressed  not  to  the  firm,  but  to  one  partner:  and  this,  independent 
of  the  other  circumstances,  shows  there  was  a  trust  and  confidence  of  some 
kind  reposed  in  Boggs,  the  individual  to  whom  it  was  written.  According  to 
the  reasoning  of  the  plaintiflTs,  there  was  no  other  object,  in  this,  than  to  give 
the  contents  publicity  in  the  city.  The  answer  is,  that  Page  could  as  well  do 
thi9  as  Boggs.  The  motive  of  the  writer  was  in  some  way  to  benefit  Page, 
through  the  instrumentality  of  Boggs.  It  might  be,  and  it  seems  fair  to  pre- 
sume  it  was,  to  introduce  Page  to  men  of  integrity  and  fair  dealing,  and  pre- 
vent  his  being  overreached  by  every  sharper  that  might  by  chance  meet  with 
him.  The  circumstances  warrant  the  conclusion  that  Boggs  had  something  to 
do  with  the  extent  of  the  credit,  as  well  as  the  persons  to  whom  Page  should  be 
introduced. 

All  these  matters  of  discretion,  in  Boggs,  seemed  justly  inferable  from  the 
nature  and  circumstances  of  the  case.  It  appears  one  of  the  partners'  plaintiflf, 
had  indirectly  got  information  of  the  contents  of  the  letter.  Besides,  runnor 
had  probably  spread  them  over  the  city,  and  had  brought  them  to  both  partners. 
There  would,  however,  be  something  assuming  the  appearance  of  a  departure 
from  strict  fairness  and  propriety,  to  permit  a  man,  perhaps  a  young  and  inex" 
perienced  one  too,  to  be  sought  out  and  made  enter  into  extensive  engagement^ 
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to  charge  a  friend,  without  an  introduction,  or  exhibition  of  the  letter,  upoD 
which  the  writer  was  to  be  charged,  to  an  unlimited  amount.     Such  is  not  the 
ordinary  course  of  fair  dealing  merchants.     In  the  absence  of  authority,  the 
Court  would  pause  before  they  would  give  countenance  to  a  transaction  at- 
tended with  such  circumstances  of  unfairness.     The  case  of  Ayliff  u.  Mr.  Jus* 
iice  Tracy,  (2  P.  Will.  65,)  bears  a  strong  analogy,  in  principle,  to  the  one  be- 
fore the  Court.     The  plaintiff  courted  one  of  the  daughters  of  Sir  T.  Hazle* 
wood,  and  treated  with  the  father  about  the  marriage,  who  consented  to  it.    He 
wrote  his  daughter,  intimating  that  he  had  met  the  plaintiff  and  had  agreed  to 
give  him  a  portion,  and  subscribed  his  name  to  the  letter.     The  father  died  be- 
fore the  marriage.     The  daughter  did  not  shew  the  letter  to  the  intended  husu 
band  before  the  marriage.    The  father  had  made  his  will,  before  the  treaty  of 
marriage,  and  left  his  daughter  a  legacy  of  two  thousand  pounds,  which  the 
husband  received.     It  was  held,  this  was  no  more  than  a  communication,  and 
not  being  shown  to  the  husband  before  his  marriage,  he  could  not  be  supposed 
to  have  marri  ed  in  consequence  of  it,  dec.  4  Wheat.  89,  note.     The  very  fact 
that  the  plaintiffs  did  not  call  upon  Boggs  to  see  the  letter,  or  obtain  a  copy,  al- 
though one  of  the  partners  had  understood  such  a  letter  had  been  written,  showii 
that  they  either  intended  to  give  credit  to  Page,  or  that  some  apprehensions  were 
entertained  that  Boggs  would  decline  recommending  their  house  to  him.     It 
would  be  fairer  to  presume  the   credit  was  given  to  Page  himself,  than  to 
Means  upon  vague  rumor.     Indeed,  the  probability  it  was  given  to  Page  is  a 
good  deal  fortified,  by  the  facts  that  his  note  was  taken  for  the  amount,  and  that 
no  notice  was  given,  or  demand  made,  for  payment  of  Means,  until  some  time 
ailerwards.     If  the  credit  was  given  to  Means,  why  take  the  not  of  Pag9?  The 
answer  is  a  difficult  one  to  make,  consistent  with  the  plaintiff's  present  claims. 
It  is  not  unfair  to  impute  to  the  plaintiffs  extreme  negligence,  if  they  originally 
intended  to  charge  Means,  or  an  intention  to  withdraw  Page  from  the  vigilance 
or  experience,  or  both,  of  Boggs,  who  most  certainly  was  entrusted  with  some 
agency  anJ  discretion,  by  Means.     The  whole  circumstances  of  the  case  war- 
rants the  latter  conclusion.     This  stamps  the  transaction  with  a  want  of  fair- 
ness, and  forbids  the  Court  to  aid  the  plaintiffs,  in  reaping  the  fruits  of  their 
own  imposition. 

The  circumstances  of  this  case  authorised  the  jury  to  find  for  the  defendant, 
and  judgment  must  be  entered  on  the  verdict. 


NICHOL  r.  PATTERSON. 


Justices  of  ihe  peace  have  no  jurisdiction  in  cases  of  nuisance. 

Wlicrc  the  defendant  appeals  an  action  for  a  nuisance  from  the  judgment  of  a  justice,  he  hiay 
move  to  quash  the  proceedings  for  want  of  jurisdiction  after  declaration  and  plea  filed  and  contin- 
uances granted. 

Upon  such  motion  no  judgment  can  be  given  for  costs. 

This  .cause  was  adjourned  from  the  county  of  Belmont,  where  it  came  before 
the  Court  upon  a  writ  of  certiorari  to  the  Court  of  Common  Pleas,  in  the  follow- 
ing  case: 
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The  plaintiff  brought  an  action  on  the  case  against  the  defendant  for  a  nui- 
sance,  in  causing  the  water  to  flow  back  on  plaintiff's  land,  by  a  mill-dam. — 
The  suit  was  brought  before  a  justice  of  the  peace,  and  judgment  rendered 
against  the  defendant,  who  took  the  case,  by  appeal,  before  the  court  of  com- 
mon pleas.  A  declaration  was  filed,  pleas  put  in,  an  issue  joined,  and  an  order 
of  surrey  made.  AAer  all  these  proceedings,  the  deiendant,  the  appellant, 
moved  to  quash  the  appeal,  on  thegrounJ  that  the  law  gave  a  justice  of  the 
peace  no  jurisdiction,  in  an  action  on  the  case  for  a  nuisance.  The  court  of 
common  pleas  made  an  order  quashing  the  appeal,  and  gave  judgment  against 

the  plaintiff  for  costs.     To  reverse  this  order  and  judgment,  the  wiii  of  certiora^ 
ri  was  brought. 

Tappan^  for  plaintiff  in  certwrari.    /.  C.  Wright^  for  defendant* 
By  ike  Coukt^ 

Three  questions  arc  presented  for  the  consideration  of  the  court : 

1.  Had  the  justice  jurisdiction  of  this  action? 

2.  Have  the  parties  waived  jurisdiction  by  pleading,  suffering  continaanoos;, 
&C.7 

3.  If  the  Court  of  Common  Pleas  had  no  jurisdiction,  could  a  judgment  be 
rendered  for  costs  on  dismissal  ? 

1.  The  cases  excepted  from  the  jurisdiction  of  justices  of  the  peace  are 
"actions  against  justices  of  the  peace,  for  misfeasance  in  office,  actions  of 
ejectment  brought  to  obtain  possession  of  lands  and  tenements,  actions  of  reple- 
vin, actions  of  slander,  actions  on  contracts  for  real  estate,  or  when  the  title  of 
land  is  called  in  question,  except  trespass  on  real  estate,"  &c.  In  this  action, 
a  mere  naked  possession,  a  title  of  the  lowest  and  most  imperfect  degree,  but 
faevertheless  a  title,  is  necessary  to  enable  the  plaintiff  to  support  it.  It  is  set- 
tled that,  in  personal  actions  against  a  wrong  doer,  it  is  sufficient  to  state,  in 
the  declaration,  that  the  plaintiff  was  possessed,  without  setting  forth  specially 
the  title.  Cro.  Car.  493.  Com.  D.  Pleader  C.  39.  3  Term  R.  766.  It  can 
hardly,  however,  be  denied,  that  possession  is  one  species  of  title,  and  that  this 
must  either  be  established,  on  the  trial,  or  the  plaintiff  will  be  non-suited.  The 
title,  so  far  as  possession  constitutes  it,  is  the  first  question  to  be  determined,  at 
the  trial,  and,  if  the  plaintiff  fails  in  this,  he  must  fail  in  the  cause.  It  may  be 
ascertained,  prima  facia,  and  this  may  be  rebutted,  by  testimony  on  the  other 
side.  8  Starkie*s  JBt?'  987.  The  word  title,  in  the  statute,  must  be  taken  in  its 
technical,  legal  sense,  and,  if  so,  a  naked  possession  must  be  admitted  to  be 
comprehended  in  the  term. 

It  has  been  suggested,  in  favor  of  the  justice's  jurisdiction  over  this  and  other 
similar  actions,  that  although  it  is  necessary  to  set  out  the  title  of  the  plaintiff 
in  the  declaration,  yet,  until  the  pleadings  disclose  a  question  concerning  it,  the 
jurisdiction  of  those  inferior  courts  is  not  ousted  by  the  statute.  If  this  was  the 
true  criterion,  it  would  be  within  the  power  of  the  defendant,  at  any  time,  to 
preserve  or  destroy  the  jurisdiction  of  the  court.  This  would  leave  no  rule  by 
which  the  jurisdiction  could  be  ascertained.  Certainly  a  matter  so  important 
as  the  jurisdiction  of  a  court,  ought  to  have,  if  possible,  some  rule  of  general 
application.  Hence  in  the  case  ofHvhicamp  v.  Teel,  2  ZfaU.  35t,  the  court  held 
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the  damages  laid,  in  the  declaration,  and  not  the  amount  assessed  by  the  jury, 
OS  evidencing  jurisdiction.  Indeed  the  mere  discretion  of  the  party,  or  the 
finding  of  a  jury,  upon  a  question  of  damages,  ought  not,  and  cannot  affect  the 
jurisdiction  of  the  court.  The  same  principle  has  been  decided  by  the  English 
courts.     3  Burr.  1692.  2  Will.  48. 

But  if  doubts  could  be  entertained,  whether  this  case  i:j  excluded  from  the 
jurisdiction  of  justices  of  the  peace,  the  67th  section  of  the  judiciary  act,  would 
seem  completely  to  remove  them.  The  statute  declares,  "that  in  all  actions  for 
libel,  slander,  malicious  prosecution,  assault  and  battery,  action  on  the  case  for 
a  mdsancey  &c.  if  the  jury,  upon  the  trial  of  the  issue,  or  on  enquiry  of  damages, 
shall  find,  or  assess  the  -damages  under  five  dollars,  the  plaintiff  shall  not  reco^ 
ver  any  costs."  It  is  true,  this  act  is  prior  in  date  to  that  regulating  the  duties 
of  justices  oi  the  peace,  but  both  were  passed  the  same  session.  The  same 
class  of  cases  has  long  been  excluded  from  the  jurisdiction  of  justices  of  the 
peace,  and,  while  they  are  excluded,  a  separate  law  was  passed,  the  same  in 
substance  as  (he  provisions  in  the  67th  section  of  the  judiciary  act.  Upon  a 
fair  comparison  of  these  acts,  and  a  correct  construction  of  their  provisions,  no 
doubt  can  be  entertained,  that  the  Legislature  considered  the  action  on  the  case 
for  nuisance,  not  within  the  jurisdiction  of  justices  of  the  peace.  Upon  a  dif- 
ferent construction  of  these  statutes,  on  an  appeal  by  either  of  the  parties,  the 
plaintiff  could  not  recover  costs,  unless  the  jury  assessed  the  damages  to  five 
dollars  or  upwards.  It  would  be  difficult  to  discover  a  plausible  reason  for 
making  the  action  on  the  case,  for  nuisance,  an  exception  to  all  others  in  this 
respect.  This  would  be  the  only  exception  to  the  general  law,  that  where  the 
matter  in  controversy  is  within  the  jurisdiction  of  a  justice,  the  costs,  whatever 
the  ameunt  assessed,  should  follow  the  damages.  If  the  actions  of  ejectment, 
slander,  ^2^.  ought  not  to  be  tried  by  a  justice  of  the  peace,  by  reason  of  their 
greater  importance  to  the  community,  and  to  the  parties,  or  the  greater  difficulty 
of  comprehending  and  applying  the  rules  which  govern  them,  it  seems  quite 
proper  that  actions  on  the  case,  for  nuisance,  which  frequently  present  very 
complex  questions  of  vast  importance  to  estates,  depending,  for  their  decision, 
upon  nice  discrimination,  and  accurate  knowledge  of  law,  should  also,  in  the 
first  instance,  be  brought  before  the  courts  of  record,  where  the  judges  are  se- 
lected from  the  profession,  and  are  supposed  to  have  a  more  perfect  knowledge 
of  the  legal  rights  of  the  parties.  But  it  seems  unnecessary  to  resort  to  the 
reason  for  the  particular  exclusion,  where  the  legislature  has  put  a  construction 
Upon  the  justices'  act,  which  shews  a  manifest  intention  to  exclude  the  action 
under  consideration,  from  their  jurisdiction. 

3.  The  question  presenting  more  difiiculty,  is,  whether  the  defendant,  by  suf- 
fering continuances,  pleadings  in  bar,  &c.  has  not  precluded  himself  from  ma- 
king objections  to  the  jurisdiction  of  the  court.  It  appears  to  be  a  general  rule 
the  objections  to  the  jurisdiction  come  too  late,  afler  a  plea  in  bar,  and  that  the 
want  of  it,  must  be  taken  advantage  of  by  plea.  2  Ven.  484.  Cok.  LiU.  127.  6 
Cow*  161.  3  John.  R.  106.  To  this  general  rule  there  are  exceptions.  Where 
the  court  has  no  jurisdiction,  at  common  law,  or  it  has  been  taken  away  by  an 
act  of  the  legislature,  such  want  of  jurisdiction  may  be  pleaded  in  bar,  or  be 
given  in  evidence,  under  the  general  issue,  and  is  not  properly  the  subject  of  a 
plea  in  abatement.     1  ChiUy,  428.  1  East.  362.  6  East.  683.     In  the  case  of 
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Parker  v.  Elding^  (1  Easi.  d52,)  the  plaintiff  brought  his  action  for  depaatuiing 
cattlcy  dec.  and  proved  himself  entitled  to  recover  a  sum  under  forty  shillings. 

The  defence  set  up  was,  that  the  debt  was  contracted  in  the  Isle  of  Ely,  and 
the  statute  of  1 8  Geo.  3,  c  30,  which  declares,  "that  no  action  or  suit  for  any 
djbt  not  amounting  lo  forty  snillinps,  and  recoverable,  by  virtue  of  this  act,  in 
said  court  of  request,  sliall  be  brought  ogainst  any  person  residing,  or  inhabiting^ 
within  the  jurisdiction  thereof,  in  any  of  the  king's  courts  of  Westminster,  6^c, 
or  clscwhcro,  out  of  the  said  court  of  requests."  The  Court  held  they  were 
bound  to  take  notice  of  this  law.  IIow  then,  say  the  Court,  can  we  say  that 
the  plaintiff  shall  recover  against  the  positive  direction  of  the  act?  The  decis- 
ion was  against  the  exercise  of  jurisdiction.  The  case  under  consideration, 
upon  the  face  of  the  papers,  was  in  the  common  pleas,  and  must  have  been 
tried  by  that  court,  by  virtue  of  its  appellate,  and  not  of  its  original  jurisdiction. 
It  is  the  essential  criterion  of  appellate  jurisdiction,  that  it  revives  and  corrects 
the  proceedings,  in  the  cause  already  instituted,  and  does  not  create  that  cause. 
1  Cran,  175. 

The  courts  of  justices  of  the  peace,  if  not  all  others  in  this  state,  are  of  lim- 
ited jurisdiction,  li  not  inferior,  in  the  technical  sense,  so  that  transcripts  of 
their  proceedings  must  show  jurisdiction,  they  are  limited,  and  when  it  appears 
that  the  powers  given  by  law  have  been  transcended,  the  appellate  court  is  au- 
thorized to  treat  (he  proceedings  as  a  perfect  nullity.  The  appellate  jurisdic- 
tion of  the  common  pleas  is  based  upon  the  jurisdiction  of  the  justice  whose 
transcript  is  brought  up.  If  it  appears  from  that,  the  justice  had  no  jurisdic- 
tion, the  superior  court  is  led  to  create  the  cause,  or  dismiss  it.  A  safe  and 
convenient  general  rule  for  this  Court  to  adopt,  would  perhaps  be,  that,  when 
upon  the  face  of  the  papers  it  appears  that  the  appellate,  and  not  the  original 
powers  of  the  common  pleas  are  sought  by  the  parties,  and  that  the  subject 
matter  was  not  within  the  jurisdiction  of  the  justice,  to  dismiss  the  proceedings, 
upon  motion,  in  any  state  of  tlie  cause;  but  when  the  papers  do  not  sufficiently 
disclose  these  facts,  and  the  delcndant  pleads  in  bar,  to  consider  the  process  as 
waived,  or  the  jurisdiction  admitted.  This  will  preserve  the  distinction  between 
the  original  and  appellate  jurisdiction  of  the  Court,  and  prevent  the  confusion 
and  dilHculties  which  might  arise,  either  from  the  illegal  exercise  of  powers  by 
justices  of  the  peace,  or  by  having  the  independent  judgment  of  two  courts  for 
the  same  cause  of  action.  The  latter  would  have  been  the  case  in  this  instance, 
if  the  Common  Pleas  had  considered  the  proceedings  of  the  justice  a  nullity, 
for  want  of  jurisdiction,  and  had  treated  the  cause  as  originating  in  the  higher 
court.  We  are  of  opinion  that  an  appellate  court,  as  such,  has  no  jurisdiction 
of  the  subject  matter  where  the  Court  in  which  the  cause  originated  had  none. 
Therefore,  when  the  parties  themselves  show  the  fact,  it  is  the  duty  of  the  ap- 
pellate Court,  in  any  stage  of  the  proceedings,  to  dismiss  the  cause,  and  leave 
the  costs  to  be  recovered  by  those  interested  in  them. 

The  judgment  of  the  Court  below  is  affirmed,  as  to  the  dismissal  of  the  cause, 

and  reversed  as  to  the  judgment  for  costs.      See  Kennedy^  v.  Terrell^  Hard. 
400. 


4  HAMMOND,  205.  779 


BUTLER  V.  COWLES. 

Assumpsit,  for  use  and  occupation,  after  a  recovery,  in  ejectment,  will  not  lie,  to  recover  rents 
and  profits,  accruing  after  the  date  of  the  demise  iu  the  declaration. 

This  cause  was  reserved  in  the  county  of  Delaware,  on  a  written  statement, 
as  follows:  "In  case,  &c.  for  uso  and  occupation.  It  is  agreed  in  this  case, 
that  Moses  Bixbe,  in  his  lifetime,  took  possession  of  tlic  premises  in  the  decla- 
ration mentioned,  claiming  title  to  the  same.  That  he  used  and  occupied  them  a 
a  short  time  himself,  and  afterward  by  his  tenants,  who  paid  him  the  rent  in  mon- 
ey, &c.  The  plaintiff  also,  during  the  occupancy  by  Bixbe,  claimed  title  to 
the  same  premises,  and,  from  time  to  tim3  gave  notice  to  Bixbe  that  the  prem- 
ises were  his.  It  is  admitted,  that  the  legal  title  to  the  said  premises  was  in  the 
plaintiff,  and  still  is  in  him,  and  that  he  took  possession  under  a  habere  facias^ 
having  recovered  in  an  action  of  ejectment.  If  the  plaintiff  is  entitled  to  re- 
cover  under  this  statement  of  facts,  then  a  jury  shall  assess  the  damages;  if 
not,  there  shall  be  a  judgment  of  non-suit,  &c.^ 


»» 


Parish  and  Boall,  for  plaintiff.     Cowles,  contra. 
By  the  Court. 

It  seems  well  settled  that  a  plaintiff,  after  a  recovery  in  ejectment,  cannot,  in 
assumpsit,  for  use  and  occupation,  recover  rents  and  profits,  accruing  after  the 
date  of  the  demise  in  the  declaration.     1  Ter,  R»  373.  3  Ohio  Rep.  264.  Wood- 
faWs  Ter,  L.  432.     Bixbe  entered  claiming  title,  and  not  as  tenant.     This  ac- 
tion, by  statute  11  Geo.  2  c.  lU,  s.  14,  lies  upon  an  implied  agreement  to  pay 
rent.     To  create  the  relation  of  landlord  and  tenant,  an  agreement,  either  ex- 
press or  implied,  must  exist.     Presumptive  evidence  will  do,  such  as  that  the 
defendant  holds  over  after  the  expiration  of  his  lease  by  parol.     Osgood,  v. 
Dewey,  13  John.  Rep.  240.  3  StarL  E.  151G.  13  John.  R.  297. 

But  the  facts  must  shew,  expressly,  or  impliedly,  that  the  defendant  occupies 
as  tenant  of  the  plaintiff.  In  the  case  of  Smith,  v,  Stewart,  ((}  John.  R.  46) 
the  defendant  took  possession  of  lands,  as  a  purchaser,  from  the  plaintiff,  and 
by  his  consent,  but  afterwards  refused  to  pay,  and  abandoned  the  contract. — 
The  court  say,  as  the  defendant  did  not  enter  under  the  relatio*  of  tenant,  bu^ 
under  a  contract  for  a  deed,  the  plaintiff  could  not  recover  in  this  form  of  action. 
The  same  principle  was  decided  in  the  case  of  Bancroft,  v.  Wardell,  13  John. 
R.  489.  1  Esp.  N.  P.  20.  WoolfalVs  Term  Law,  432.  3  Serg.  Sp  Rawl.  500. 
17  Mass.  R.  299.  2  Green.  337.  1  Mun.  407.  3  Ball.  503.  These  authorities 
establish  the  principle,  that  when  a  person  occupies  the  land  of  another,  not  as 
a  tenant,  but  adversely,  or,  where  the  circumstances  under  which  he  enters 
shew  that  he  does  not  recognize  the  owner  as  his  landlord,  this  action  will  not 
lie.     The  remedy  is  trespass  for  mesne  profits,  after  a  recovery  in  ejectment. 

It  has  been  determined,  that  a  defendant  cannot,  in  this  action,  dispute  the 
title  of  the  plaintiff,  and  that  nil  hdbuit  tenementis,  is  a  bad  plea.  Lewis,  v. 
Willis,  1  WtZ.  314.  Cook,  et  al.  v.  Loxley.  5  Term.  R.  4,  2  Wils.  208.     In  the 
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priucipal  case,  the  facts  admit  that  Bixbe  entered  claiming  title.  This  surelj, 
rebuts  the  implication  of  the  relation  of  landlord  and  tenant. 

There  is  no  express  contract  to  pay  rent;  consequently  the  plaintiffi  cannot 
recover  on  the  facts  before  the  court. 

Judgment  of  nonsuit. 


ABRAMS  V.  KOUNTS,  ET  AL. 


Whei*  a  bond  recites,  that  the  obligors  "  are  held  and  finnly  bound  in  the  penaltj  of  lOOOdoUai* 
for  the  performance  of  a  marriage  contract,  which  H.  K.  engages  to  perform  with  M.  A.''  the  1000 
doUars,  is  to  be  deemed  a  penalty  and  not  liquidaird  damages. 

Upon  such  a  bond  covenant  will  not  lie. 

This  case  was  adjourned  here  for  decision  from  the  county  of  Colambiana. 
It  was  an  action  of  covenant  founded  upon  a  sealed  writing,  in  the  fbliowiog 
words : 

"  Know  all  men  by  these  presents,  that  we,  Hiram  Kounts  and  John  Quinn» 
of  the  county  of  Columbiana,  and  state  of  Ohio,  are  held,  and  firmly  bound, 
in  the  penalty 'of  one  thousand  dollars,  for  the  true  performance  of  a  marriage 
contract,  which  the  said  Hiram  Kounts  engages  to  perform  with  Maria  Abrams 
of  Brooke  county,  Virginia,  against  the  8th  day  of  February  nexL  The  con- 
ditions of  the  above  obligation  are  such,  that  if  the  above  bound  Hiram  Kounts, 
docs  well  and  truly  perform  the  above  obligation,  this  obligatioo  to  be  void, 
otherwise,  &c."     Dated  January  22,  1827. 

The  declaration  cgntained  six  counts.  In  all,  the  capacity  of  tbe  PlaintifiT^ 
as  a  feme  sole,  to  make  a  contract  of  marriage  is  averred.  In  some,  a  promise 
on  the  part  of  the  plaintiff  to  marry  the  defendant  Kounts,  is  averred,  in  one 
this  i»  omitted:  in  one  a  mutual  promise  is  set  out,  and  in  the  second  count  it  is 
averred,  in  addition,  that  the  defendant  Kounts,  by  promise  of  marriage,  bad 
seduced  the  plaintiff,  in  consequence  whereof,  at  the  time  of  making  the  con- 
tract, she  was  pregnant.  As  no  exception  was  taken  to  the  form  of  the  declar- 
ation, it  seems  unnecessary  to  describe  it  more  minutely. 

To  all  the  counts  but  the  second,  the  defendant  demurred  generally,  and  tbe 
plaintiff  joined  iu  demurrer.  To  the  second  count,  the  defendants  pleaded, 
ihree  separate  pleas,  alleging  tiiat  Kounts  was  imprisoned  by  the  plaintiff^  and 
by  duress,  was  induced  to  make  and  execute  the  bond.  Upon  these  repUcatioos 
tbe  plaintiff  joined  issue.  This  cause  was  adjourned  here  for  decision  upon 
the  demurrers. 

Loomis  and  Metcalfe,  in  support  of  the  demurrers.     GoodenoWy  contra.. 

By  the  Court. 

We  are  of  opinion  that  the  penalty  of  the  bond,  in  this  case,  cannot  be  re* 
garded  as  hquidated  damages,  and  that  the  instrument  is  not  one  upon  wbicb 
covenant  can  be  maintained.     The  demurrers  are  therefore  sustained. 
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WATERS,  ET  AL.  v.  LEMMON. 

Upon  a  writ  of  error,  to  a  decree  in  chancery,  nothing  is  examinable,  but  the  bill,  answer,  asd 
exhibits  made  part  of  them,  the  decree  itself  and  such  matter  as  maybe  made  part  of  the  case,  by 
a  bill  of  exceptions;  the  court  do  not  rehear  the  cause  upon  its  merits. 

A  decree,  rescinding  a  contract  of  purchase,  and  directing  the  purchase  money  to  be  refunded, 
•nd  leaving  the  vendee  in  unconditional  possession  of  the  premises,  is  erroneous. 

This  was  a  writ  of  error  brought  to  reverse  a  decree  in  chancery,  pronounced 
against  the  plaintifis  in  error,  by  the  Court  of  Common  Pleas,  of  the  county  of 
Brown,  in  a  suit  wherein  the  plaintiffs  in  error  were  respondents,  and  the  de- 
fendant in  error,  complainant.     It  was  adjourned  here  for  decision  from  Browa 
county. 

The  material  facts  of  the  case  were  as  follow:  On  the  15th  of  January,!  8 16, 
the  Waters'  executed  a  penal  bond  to  Lemmon,  in  the  sum  of  three  thousand 
dollars,  conditioned  that  they  should  get  a  good  and  sufficient  collector's  deed, 
for  twenty  acres  of  land,  described  in  the  bond,  and  specifying  that  the  title 
was  derived  from  a  sale  of  taxes;  or,  that  they  should  make,  or  cause  to  be 
made,  a  quit-claim  deed  for  the  same.  No  time  was  fixed  for  procuring  and 
making  these  deeds: 

On  the  18th  day  of  January,  1816,  Wm.  Waters  entered  into  another  con- 
tract in  writing,  with  Lemmon,  specifying,  that  in  consideration  of  the  sum  of 
two  thousand  dollars,  paid  one  part  in  goods,  and  the  residue  in  three  annual 
payments  from  the  date,  W.  Waters  sold  to  Lemmon,  forty  acres  of  land,  ad- 
joining the  twenty,  and  bound  himself;  when  the  last  payment,  became  due,  to 
make  Lemmon  a  general  warranty  deed,  and  to  warrant  and  defend  the  same 
to  said  Lemmon.  This  article  also  contained  a  reference  to  certain  personal 
property  sold  by  Waters  to  Lemmon.  Lemmon  entered  into  possession,  whicl^ 
he  still  retained. 

The  bill  charged  that  the  purchase  was  made  with  reference  to  a  mill  seat,, 
which  was  on  the  twenty  acres:  that  the  whole  purchase  was  made  from  Wm^ 
Waters,  and  the  two  thousand  dollars  specified  in  the  article  as  the  pijtrcha3e 
money  of  the  forty  acres,  was  the  purchase  money  of  the  whole.  It  further 
statesj  that  Lemmon  entered  into  possession,  and  erected  on  the  twenty  acres 
a  grist  mill,  house,  and  stable,  which  cost  him  upwards  of  seven  thousand  dol- 
lars: that  no  deed  was  procured  for  the  twenty  acres,  and  that  afler  the  im- 
provements were  made,  he  was  informed  that  the  title  was  worth  nothing,  and 
that  W.  Waters  made  a  fraudulent  representation  as  to  the  character  of  the 
sale  for  taxes,  well  knowing  that  the  title  was  defective.  The  bill  further 
stated,  that  the  lands  sold  for  taxes  had  been  redeemed  by  the  heirs.  It  further 
stated,  that  of  the  purchase  money  of  two  thousand  dollars,  about  fourteen 
hundred  dollars  had  been  paid  to  said  Waters,  and  that  Waters  had  obtained  a 
judgment,  and  levied  an  execution  on  Lcmmon's  property  for  the  balance.  Aq 
amended  bill  charges,  that  at  the  time  of  the  purchase,  W.  Waters  produced  a 
Collector's  deed  which  was  defective  upon  account  of  certain  blanks,  which 
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Lemmon  pointed  out,  ahd  which  W.  Waters  promised  to  have  corrected.  But 
that  in  consequence  of  a  defect  in  the  sale  for  taxes  it  could  not  be  done.  It 
is  also  charged  in  the  original  bill,  that  the  whole  quantity  sold  for  taxes,  was 
seventy  acres,  of  which  the  twenty  is  part,  and  that  for  the  remaining  fifty 
acres,  an  ejectment  had  been  brought  against  W.  Waters,  and  a  recovery  had> 
he  being  unable  to  sustain  the  tax  sale.  The  bill  prayed,  that  the  contract  for 
the  [sale  of  the  twenty  ncres  of  land  might  be  rescinded,  and  that  Lemmoo 
might  receive  compensation  for  his  iinprovements,  and  other  general  relief. — 
This  bill  was  filed  December,  1823. 

In  his  answer,  W.  Waters,  admits  the  sale,  and  that  part  payment  was  macfe, 
and  judgment  for  the  balance.  He  denied  all  fraud  or  misrepresentation.  He 
denied  that  the  twenty  acres  was  the  chief  consideration  for  the  two  thousand 
dollars,  and  alleges  that  the  whole  sixty  acres  of  land,  considerable  stock,  mill 
stones,  and  valuable  implements  to  a  grist  mill,  and  a  saw  mill,  were  sold  in 
gross,  for  the  gross  sum  of  two  thousand  dollars.  Alleges  that  every  thing 
was  fairly  represented,  and  all  the  papers  exhibited  at  the  time  of  the  sale. 

Much  testimony  was  taken  in  the  cause,  and  upon  an  interlocutory  decree,  it 
was  referred  to  a  master  commissioner,  upon  whose  report,  a  final  decree  was 
made  in  the  common  pleas,  cancelling  the  contract  for  the  twenty  acres  of  land, 
enjoining  the  recovery  of  the  judgment  at  law,  and  decreeing  that  W.  Waters 
pay  to  Lemmon  1372  dollars,  52  cents,  and  costs.  This  decree  was  pronoun- 
ced at  April  term,  1828,  and  upon  petition  the  Waterses  obtained  a  rehearing. 

At  August  term,  1828,  the  Waterses  excepted  to  the  Master's  report,  and  the 
cause  was  again  heard,  and  a  decree  pronounced,  corresponding  with  the  pre- 
vious decree,  except  that  Wm.  Waters  was  decreed  to  pay  to  Lemmon,  1384 
dollars,  22  cents.  No  disposition  was  made,  by  the  decree,  of  tbe  possession 
pf  the  sixty  acres  of  land,  which  was  left  with  Lemmon.  To  reverse  this  de** 
pree  the  writ  of  error  was  brought. 

M.  Marshall^  for  plaintiff  in  error.     H.  Brushy  for  defendant^ 
Py  the  CouKT. 

Upon  a  writ  of  error,  to  a  decree  in  chancery,  nothing  is  examinable,  but  the 
bill,  answer,  and  exhibits,  made  part  of  them,  the  decree  itself  and  such  mat- 
ter as  may  be  made  part  of  the  case,  by  a  bill  of  exceptions.  The  court  do 
not  rehear  the  cause  upon  its  merits.  This  case  must,  therefore,  be  decided 
upon  the  allegations  of  the  parties,  and  upon  the  decree.  From  these  it  appears 
that  Lemmon,  the  complainant  below,  purchased  from  the  Waterses  sixty  acres 
of  land,  with  some  personal  property,  and  was  put  in  possession  of  the  whole. 
These  purchases  were  made  at  different  times.  The  first,  for  twenty  acres,  the 
latter  for  forty  acres  of  land,  the  two  tracts  lying  contiguous  and  adjoining. 
Lemmon  remained  in  undisturbed  possession  of  the  whole  of  both  tracts,  and  of 
the  improvements  made  upon  them.  His  bill  contains  no  offer  to  surrender  all, 
or  any  part  to  the  Waterses,  from  whom  he  received  it ;  but  prays  that  the  con- 
tract may  be  rescinded,  and  the  purchase  money  paid  by  him  refunded.  The 
decree  conforms  to  this  prayer.  It  directs  the  contract,  so  far  as  it  relates  to 
the  twenty  acres,  to  be  rescinded ;    and  it  restores  to  Lemmon  the  purchase 
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money,  leaving  him,  also,  the  possession  of  the  land.  This  we  deem  inequita- 
ble, and  therefore  erroneous.  For  this  cause,  the  decree  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings.  As  the  cause  may,  possibly,  come 
before  us  again,  upon  its  whole  merits,  as  presented  by  the  proofs,  it  has  not 
been  considered  necessary  to  make  up,  or  express  an  opinion,  except  upon  this 
single  point. 
Decree  reversed. 


LESSEE  OF  SYMMES,  ET  AL.  v.  BEAVER. 

This  cause  was  adjourned  from  the  county  of  Licking.  It  was  submitted  to 
the  Court  upon  the  facts,  involving  a  question  of  fraud,  in  the  original  convey» 
ance  to  the  lessor,  Symmes.  The  Court  were  of  opinion  that  the  fraud  was 
fully  established  by  the  proof,  and  gave  judgment  for  the  defendant.  It  was 
deemed  unnecessary  to  report  the  mas's  of  testimony  necessary  to  an  understan* 
ding  of  the  case.     Without  this  report  could  be  worth  nothing. 


PARKER  V.  DUNN,  ET  AL. 

Notoriety  of  Entries. 
The  holders  of  resolution  warrants  have  repeatedly  been  recognised  by  Congress  as  equally  enti- 
tled to  bounty  lands  witliin  the  Virginia  Military  reser\'a lion,  with  others  having  certificates. 
It  is  not  competent  tu  institute  an  enquiry  upon  what  evidence  a  warrant  issued. 

This  cause  was  adjourned  here  for  decision  from  the  county  of  Brown.  K 
was  a  bill  in  chancery  by  the  junior  patentee  of  the  elder  entry,  seeking  a  con- 
veyance from  the  elder  patentee.     The  case  is  stated  in  the  opinion  of  the  Court.- 

M.  Marshall^  for  complainant.     Thompson  and  ScoU^  for  defendants^ 

By  the  Coubt. 

The  bill  states,  that,  in  July,  1799,  Josiah  Parker,  being  an  owner  of  a  land 
warrant,  issued  by  the  Commonwealth  of  Virginia  for  revolutionary  services, 
caused  an  entry  of  the  same  to  be  made  between  the  Little  Miami  and  Scioto 
rivers.  The  entry  is  as  follows :  "January  29,  1799.  No.  3549,  Jcsiah  Par- 
ker enters  four  hundred  and  fifty  acres  of  land  on  part  of  a  military  warrant, 
No.  1920,  on  White  Oak  creek,  about  four  or  five  miles  from  the  mouth,  be- 
ginning at  the  southwest  comer  of  Curry's,  and  northwest  corner  to  Heath; 
thence  N.  45,  W.  370  poles,  crossing  White  Oak  to  a  sycamore  and  hackberry 
marked  with  painted  letters ;  thence  S.  45,  W.  370,  to  an  ash  and  hackberry ; 
thence  S.  12,  W.  30  poles  to  a  stake;  thence  eastward  to  the  beginning."  The 
bill  further  states,  that  Josiah  Parker  was  the  grandfather  of  the  complainant, 
and  that  he  died  leaving;  a  will  devising  to  complainant  all  his  estate,  including 
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the  tract  in  controversy,  upon  c<Kidition  that  his  deviaee  should  asBiimo  the  name 
of  Parker,  which  he  has  done. 

John  Graham  has  made  an  entry  covering  the  same  land,  and  has  the  elder 
patent.  The  prayer  is,  that  the  defendant  may  set  out  his  title,  and  coDvey  to 
the  complainant  his  right,  &c. 

Walter  Dunn,  the  trustee  of  the  said  John  Graham,  and  the  defendants,  who 
claim  under  him,  say,  in  their  answers,  that  the  warrant  of  the  complainant 
was  issued  hy  a  resolution  of  the  Commonwealth  of  Virginia,  and  was  therefore 
by  law  void,  as  respects  the  complainant's  right  to  locate  the  lands  in  the  Vir- 
ginia military  tract.  One  of  the  complainants  also  insists  upon  the  statute  of 
limitations,  dec.  By  the  agreement  of  parties,  it  is  admitted  that  the  complain- 
ant was  a  minor  residing  in  the  state  of  Virginia,  where  he  continued  to  reside 
until  some  time  in  the  year  1 824,  and  also  that  Josiah  Parker  was  a  resident  of 
the  same  state,  and  never  was  in  Ohio.  Upon  well  settled  principles,  the  statute 
of  limitations  docs  not  apply. 

The  case  furnishes  the  most  abundant  proof  of  the  notoriety  of  the  entries 
of  Heath  and  Curry  for  more  than  thirty  years.  As  the  facts  furnish  no  devi- 
ation from  the  settled  principles  applicable  to  notoriety,  it  is  unnecessary  to 
detail  them  as  exhibited  in  evidence. 

It  is  urged  this  entry  is  vague  in  its  calls  for  Curry's  and  Heath's,  as  those 
entries  are  not  identified  by  quantities  or  numbers;  but  those  entries  are  well 
defined,  not  only  by  fixed,  but  by  artificial  monuments,  and  there  13  an  entire 
absence  of  proof  that  there  are  any  other  claims,  in  the  name  of  Cvlttj  or 
Heath,  on  White  Oak  run.  A  subsequent  locator  could  not,  therefore,  be  nus^ 
led  or  confused  for  the  want  of  a  more  exact  and  precise  description  of  these 
entries. 

The  other  point  made  in  this  cause  was  considered  and  decided  in  the  case  of 
Parker  v.  Wallace^  (3  Ohio  Rep.  490.)  Upon  a  review  of  the  principles  of 
the  last  mentioned  case,  the  court  is  entirely  satisfied  with  the  decision.  It  may 
be  added,  that  the  h  Iders  of  resolution  warrants  have  repeatedly  been  recog- 
nised by  Congress  as  equally  entitled  to  bounty  lands  within  the  Virginia  mih"- 
tary  reservation  with  others  having  certificates,  and  particularly  by  the  acts  of 
March  3,  1807,  April  11,  1818,  and  March  1,  1823.  This,  however,  was  a 
vested  right  in  the  holder  when  the  cession  was  made  to  the  General  Govern- 
ment. In  the  reservation,  no  distinction  is  made  between  those  entitled  to 
bounty  by  resolution  or  otherwise,  nor  is  it  competent  to  institute  an  enquiry 
ufx>a  what  evidence  the  warrant  was  issued. 

The  court  is,  therefore,  clearly  of  opinion  the  complainant  is  entitled  to  the 
relief  sought. 
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WALLACE  V.  THE  OHIO  INSURANCE  COMPANY; 

The  rule  of  one  third  new  for  old,  in  tlt^  law  of  marine  insurance,  is  applicable  to  the  insurance 
of  steant-boats  on  the  Ohio  river. 

This  was  an  action  on  a  policy  of  insurance  takeh  by  the  defendants  upon  the 
steam  boat  Hercules,  for  the  sum  of  eight  thousand  dollars.  Cincinnati  was 
the  home  of  the  Hercules  and  of  the  plaintiff.  She  was  run  against  by  the  B. 
Franklin  and  injured,  but  was  nevertheless  brought  to  Cincinnati,  and  there 
repaired.  The  whole  amount  of  charges  claimed  by  the  plaintiff  for  repairs, 
was  eleven  hundred  and  thirty ^ix  dollars.  Of  this  sum,  six  hundred  and  forty-^ 
seven  dollars  was  admitted  to  be  for  repairs  propeirly  chargeable  as  such.  Th6 
residue  of  the  charges  were  for  kitchen  and  table  furniture,  and  for  wages  to 
captain,  mate,  steward,  cook  and  clerk.  By  the  terms  of  the  policy,  the  insurers 
were  not  to  be  chairged,  unless  the  loss  amounted  to  ten  per  cent,  upon  the 
amount  insured.  The  insurers  refused  to  pay,  because  they  contended  that  the 
loss,  when  reduced  according  to  the  marine  law,  one  third,  upon  the  doctrine  of 
new  for  old,  did  not  amount  to  eight  hundred  dollars,  and  because  tho  items 
charged  abovB  the  sum  of  six  hundred  and  Ibrty-seven  dollars  were  not  legally 
chargeable  against  the  insurers.  The  action  was  an  amicable  one,  and  the 
facts  were  all  agreed,  reducing  the  case  to  the  points  here  stated,  and  agreeing 
also  that  ifae  boat  was  not  improved  by  the  repairs.  It  was  adjourned  here  for 
decision  from  the  county  of  Hamilton. 

CastoeU  4*  Starr,  for  plaintiff.     Hammond  and  Garrardy  contra. 
By  the  Coukt*. 

In  its  practical  application,  the  whole  doctrine  of  insurance  is  new  to  us. 
We  cannot,  therefore,  undertake  to  settle  principles,  so  as  to  conclude  us,  should 
further  litigation  arise,  and  further  investigation  diffuse  new  lights  upon  the 
sulked. 

The  question  now  necessary  to  decide,  is,  whether  an  established  doctrine  of 
the  law  of  maritime  insurance,  shall  be  applied  to  the  case  of  insurance,  upon 
steam  boats  navigating  our  interior  rivers.  The  plaintiff  contends  that  it  is 
wholly  inapplicable,  and  should,  for  that  reason,  be  rejected. 

It  is  admitted,  that,  if  a  sea  vessel  be  injured  to  an  extent  less  than  one  half 
her  value,  she  sball  be  repaired  at  the  expense  of  tbe  insurer.  But  in  that  case, 
one  third  of  the  charges  of  repair  shall  be  borne  by  the  owners.  The  reason 
upon  which  the  rule  seems  to  be  founded,  is,  that  the  repairs  place  the  vessel  in 
a  better  condition  than  when  she  was  insured.  In  this  case  it  is  agreed,  that 
the  vessel  was  not  improved  by  the  repairs,  and  the  dri(\  of  the  plaintiff's  argu- 
ment appears  to  be  that,  when  the  reason  for  the  rule  ceases,  its  obligation  is  at 
an  end.  We  understand  that  the  rule  is  of  universal  application,  and  that  it  is 
not  one  adapted  to  each  particular  case.  It  is  so  laid  down  by  judge  Story,  in 
Peel  and  others  v.  The  MerchanCs  Insurance  Company^  3  Mason,  78« 
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"Tlie  rule  itself  is  somewhat  arbitrary,  and  not  founded  upon  an  exact  cal- 
culation,  with  reference  to  the  particular  case.  The  ship  may  be  almost  entire- 
ly new,  and  then  the  reason  for  the  deduction  would  altogether  cease.      The 
ship  may  be  very  old,  and  the  reason  for  a  much  greater  allowance  would  apply- 
The  general  principle  upon  which  the  rule  is  founded,  is,  as  stated  by  Magezvs, 
that  the  underwriters  ought  to  pay  for  the  actual  damage  or  injury,  but  not  for 
the  wear  of  the  things  lost  or  injured;  and  therefore  proper  allowance  ought  to 
be  made  for  the  difference  in  value  between  the  new  and  the  old.     But  if  this 
diftbrencc  were  to  be  ascertained,  in  every  particular  case,  by  actual  inspection 
and  estimates,  there  would  be  no  end  to  controversies,  and  therefore  general 
usage,  which  the  law  follows,  as  founded  on  general  convenience,  has  applied  a 
certain  ruk^  to  all  cases,  not  upon  the  notion  of  perfect  justice,  but  as  generally 
reaching,  in  substantial  equity,  the  mass  of  them. 

The  doctrine,  as  here  asserted,  makes  it  wholly  immaterial  whether,  in  the 
case  before  us,  the  steam  boat  was  actually  improved,  or  not,  by  the  repairs.  So 
we  must  declare  that  the  principle,  new  for  old,  is  applicable  to  steam  boats,  or 
else  that  fact,  in  the  case,  can  have  no  weight  in  deciding  our  judgment. 

We  are  not  prepared  to  say,  that,  in  general  cases,  steam  boats,  wlien  not 
injured  more  than  half  their  value,  at  the  time  of  injury,  may  not  be  greatly 
improved  by  repairs.  That  is,  improved  from  the  actual  condition,  when  the 
injury  was  sustained.  We  think  this  may  be  the  case,  and  if  so,  we  arc  not 
now  willing  to  declare  that  this  branch  of  the  law  of  marine  insurance  should 
not  extend  to  steam  boat  insurances. 

If  we  understand  the  counsel  for  the  plaintifl'  rightly,  they  propose  that  wo 
shall  take  upon  ourselves  to  revise  the  whole  doctrine  of  marine  insurance,  and 
retain  part  as  properly  applicable  to  tlic  case  of  steam  boats,  and  reject  part  as 
wholly  inapplicable.  We  think  this  work,  if  necessary  to  be  jierformed,  should 
be  undertaken  where  there  is  more  ex|)erience  and  knowledge  upon  the  whole 
subject.  Steam  boats  couimcnccd  running  in  the  waters  of  New  York,  before 
they  did  in  the  western  waters.  The  city  of  New  York  is  the  great  commercial 
emporium  of  the  Union.  Her  jurists,  both  bench  and  bar,  are  eminent  for 
their  deep  and  sound  learning.  Questions  of  insurance  must  have  arisen,  yet 
neither  in  the  books  of  reports,  nor  in  the  excellent  elementary  treatise  of  chan- 
cellor Kent,  have  we  any  intimation  that  the  general  doctrines  of  the  law  Of  ma- 
rine insurances  are  inapplicable  to  steam  boat  insurance.  Steam  boats  have 
been  in  use  in  England  for  years.  We  have  no  information  that  the  principle 
now  pressed  upon  us,  has  been  urged  there.  Under  these  circumstance?,  we 
hold  it  safest  to  adhere  to  the  doctrine  as  we  find  it  settled,  and  administer  it  as 
an  entire  system,  to  those  who  chiini,  at  our  hands,  the  administration  of  part 
of  it.  When  the  amount  of  one-tliird  is  deducted  from  the  whole  charge  for 
repairs,  the  loss  is  reduced  to  a  less  sum  than  eight  hundred  dollars.  This  not 
being  ten  per  cent,  upon  the  actual  value,  the  terms  of  the  policy  do  not  enti- 
tle the  plaintiff  to  recover.  The  whole  case  is  thus  disposed  of,  and  it 
is  unnecessary  for  us  to  say  any  thing  ujion  the  other  points  presented  in  it. 
Judgment  for  defendants. 
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LUDLOW'S  HEIRS  v.  KIDD,  ET  AL. 

Wlsen  ihc  Ipftal  title  is  fraudulently  obtaiiiPtl  agaln&t  a  better  equity  and  conveyed  to  an  innocent 
purrhasrr  without  notice,  the  complainants  aie  entitled  to  a  decree  for  the  value  ngainst  him  who 
thus  obtained  by  fraud  the  legal  title. 

This  cause  was  adjourned  here  for  final  decision,  from  the  county  of  Hamil- 
ton. It  is  the  same  cause  reported  in  voL  2,  p.  372,  and  vol.  3,  p.  541,  and  now 
came  up  for  final  decision  upon  the  merits  of  the  original  equity  of  the  com- 
plainants. The  facts  are  briefly  these:  In  the  month  of  January,  1789,  the 
town  of  Cincinnati  was  laid  out,  by  Matthias  Dcnman,  Robert  Patterson,  and 
Israel  Ludlow.  Afterwards  Denman  and  Patterson  sold  out  to  Joel  Williams 
and  Samuel  Freeman.  John  Cloves  Symmes,  was  the  original  grantee  of  the 
government,  for  a  large  tract  of  land  between  the  great  and  little  Miami  rivers: 
the  patent  having  been  issued  to  him,  in  trust  for  himself  and  his  associates,  in 
the  month  of  September,  1794.  The  proprietors  of  the  town  of  Cincinnati 
agreed  that  the  title  should  remain  with  Symmes,  who  should  make  deeds  for 
the  lots  to  the  purchasers,  upon  the  certificate  of  any  two  of  the  proprietors. 
At  the  original  laying  out  of  the  town,  the  proprietors  each  selected  a  lot  for 
themselves,  which  was  not  put  into  market.  The  complainants  claimed  that 
the  lot  in  controversy  was  selected  by  their  ancestor,  who  took  possession, 
cleared  off  the  timber,  and  enclosed  it  with  a  fence,  and  cultivated  it. 

John  Kidd,  under  whom  the  defendants  claim,  in  the  month  of  July,  1799, 
rented  the  lot  of  Ludlow,  and  took  a  written  lease  for  the  term  of  eight  years, 
and  entered  into  possession  under  that  lease,  as  Ludlow's  tenant.  In  August, 
1799,  J.  C.  Symmes  conveyed  the  lot  to  his  nephew,  Celadon  Symmes,  without 
any  certificate  from  the  proprietors  directing  such  conveyances.  In  1804, 
Ludlow  deceased.  Celadon  Symmes  conveyed  the  lot  to  Joel  Williams,  who 
was  then  the  owner  of  Freeman's  interest,  in  the  town  property.  And,  before 
the  expiration  of  Ludlow's  lease,  Williams  conveyed  it  to  Kidd,  who,  at  the  ex- 
piration of  his  lease,  retained  possession  upon  his  deed.  The  bill  was  originally 
brought  against  Williams  and  Kidd,  to  obtain  from  them  the  legal  title,  and  in 
1817,  was  dismissed  upon  a  final  hearing. 

After  this  dismissal,  Kidd  sold  part  oi  the  property,  in  fee,  and  lease*?  a  part 
of  it,  for  ninety.nine  years,  renewable  forever,  reserving  an  annual  rent.  Af- 
terwards Kidd  made  his  will,  and  directed  that  his  executors  expend  the  rents 
reserved,  for  the  education  of  poor  children.  For  a  time  the  executors  received 
and  so  applied  the  rents,  and,  at  length,  transferred  their  interest  and  trust  to 
the  Cincinnati  College.  The  Bank  of  the  United  States  bccaroe  the  owners  of 
the  lease,  and,  in  this  condition  of  things,  the  bill  of  rewieyr  was  filed.  Upon 
the  service  of  the  process,  on  the  bill  of  review,  the  bank  ceased  to  pay  the 
rents.  The  Court,  having  on  the  bill  of  review,  reversed  the  decree  of  dismis- 
sal, the  purchasers  under  Kidd,  put  in  the  plea  that  they  were  innocent  purcha- 
sers, without  notice,  and  this  plea  was  ruled  in  their  favor.  The  rents  reserved, 
upon  Kidd's  lease,  and  the  value  of  the  lot,  as  against  Kidd's  estate,  were  all 
-  ^  dt  was  lefl  for  the  complainants  to  obtain  by  a  §nal  decree,  in  their  favor. 
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This  cauae  now  came  before  the  Court,  upon  questions  of  fact  and  law,  in- 
TOlving  the  superior  equity,  as  between  the  heirs  of  Ludlow,  claiming  under 
him,  and  the  representatives  of  Kid  J  claiming  under  Symmes.  The  Court  de. 
cided  the  facts  to  be  in  favor  of  the  complainants,  but  considered  it  of  no  utility 
to  report  the  evidence,  so  as  to  make  the  grounds  of  decision  intelligible.  The 
following  decree  was  rendered  in  the  cause: 

*'Thia  day  came  the  parties  by  their  counsel,  and  the  bill,  answer,  and  ezhili- 
itB  being  read,  and  understood,  and  the  arguments  of  counsel  thereon  heard,  the 
Court  are  of  opinion  that  the  complainants  are  in  equity  well  entitled,  as  against 
the  devisees  of  John.  Kidd,  to  the  possession  and  legal  title  to  the  lot  numbered 
four  hundred  and  one,  in  the  bill  mentioned;  and  it  having  heretofore  been  ad- 
judged and  decreed  in  this  cause,  that  the  whole  of  said  lot,  except  the  annual 
rents  of  one  thousand  dollars  per  annum,  reserved  by  John  Kidd,  upop  his  lease 
to  John  Smith  and  David  Loring,  for  ninety-nine  years,  renewable  forever,  da- 
ted the  18th  of  August,  1818,  of  a  part  of  said  lot,  had  passed  into  the  hands 
of  innocent  purchasers  for  a  valuable  consideration  without  notice,  and,  there- 
forOy  could  not  be  aflfected  by  the  equity  of  the  complainants,  the  court  can 

only  extend  relief  to  the  complainants,  as  against  the  said  John  Kidd,  and  as 
against  his  devisees  of  the  said  rent  reserved. 

The  Court  do,  therefore,  order,  adjudge,  and  decree,  that  the  Cincinnati  coU 
lege,  by  a  proper  deed  of  conveyance  under  their  corporate  seal,  assign  and 
transfer  to  the  complainants,  all  the  right,  title,  and  interest,  they  may  have  ac- 
quired  in  and  to  the  lease  from  the  said  John  Kidd,  deceased,  to  David  Loring 
and  John  Smith,  and  to  the  rents  thereon  reserved;  and  that  the  said  Joshua 
'L.  Wilson  and  Oliver  M.  Spencer,  executors  and  trustees  of  the  said  John  Eidid, 
deceased,  by  a  proper  deed,  in  writing,  release  to  the  complainants  all  the  right , 
title,  and  interest  that  may  remain  in  them,  to  the  lease  aforesaid,  and  the  rents 
thereon  and  thereby  reserved,  both  said  conveyances  to  be  made  and  executed 
on  or  before  the  first  day  of  February,  1830,  and  in  failure  thereof,  th^i  that 
this  decree  folly  invest  the  said  complainants  with  all  the  right,  title  and  intei^t 
of  the  said  Cincinnati  college,  and  of  the  said  Joshua  L.  Wilson  and  Oliver  M. 
Spencer,  as  executors  and  trustees  of  the  said  John  Kidd,  deceased,  in  and  to 
the  said  lease  and  rents  thereon  reserved:  and,  in  respect  to  the  annual  rents  of 
pne  thousand  dollars  per  annum,  reserved  upon  said  lease,  which  have  accrued 
since  the  emanation  of  the  process  in  this  case,  upon  the  bill  of  review  and  sup- 
plemental bill,  to  wit:  since  the  first  day  of  April,  1825,  the  Court  are  of  opin- 
io|i  that  the  complainants  are  entitled  to  a  decree  for  the  same,  and  it  appearing 
to  the  satisfaction  of  the  Court  that  the  said  rents  remain  in  the  hands  of  the 
defendants,  the  President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  the  Oourt  do  award,  order,  and  decree,  that  the  President,  Directors  and 
Company  of  the  Bank  of  the  United  States  account  for,  and  pay  over  to  the 
complainants  the  whole  amount  of  the  one  thousand  dollars  per  annum  of  an- 
nual rents,  which  have  accrued  since  the  first  day  of  April,  1825,  mutil  the  pro- 
pouncing  of  this  decree. 

And  it  further  appearing  to  the  court,  that,  at  the  time  of  filing  the  original 
bill  in  this  case,  to  wit:  on  the  15th  day  of  March,  1821,  the  said  lot  was  im- 
proved  and  yielding  rents,  the  court  are  of  opinion  that  the  complainants,  as 
against  the  estate  of  the  said  John  Kidd,  and  his  executors,  representing  that 
fMtate,  are  entitled  to  an  account  for,  and  payment  of  the  rental  and  profits  justly 
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accruing  on  said  lot,  deducting  therefrom  all  proper  charges  for  taxes  paid^ 
and  improvements  made.     It  is  therefore  decreed,  that  Samuel  F.  Hunt  be, 
and  he  is  hereby,  appointed  commissioner  to  take  and  state  an  account  of  all 
such  rents  nnd  profits,  from  the  15th  of  March,  1821  to  the  time  of  taking 
such  account,  crediting  upon  said  account  the  annual  sum  of  one  thousand  dol- 
lars,  from  the  first  day  of  April,  eighteen  hundred  and  twenty  five,  already 
charged  by  this  decree;  said  account  to  be  taken  upon  equitable  principles,  and 
report  thereof  made  to  the  next  term  of  the  Supreme  Court  in  Hamilton  coun- 
ty.    The  Court  are  further  of  opinion,  that  the  complainants,  as  against  the 
estate  of  John  Kidd,  are  entitled  to  the  present  value  of  the  said  lot  of  ground, 
number  four  hundred  and  one,  in  the  bill  mentioned,  except  for  the  portion 
thereof  which  produces  the  annual  rent  of  one  thousand  dollars  per  annum.     It 
is,  therefore,  ordered  that  the  said  commissioner  estimate  the  present  value  of 
the  said  lot,  number  four  hundred  and  one,  deducting  therefrom  such  part  as 
produces  the  annual  rent  aforesaid,  and  report  the  same  to  the  Supreme  Court 
of  Hamilton  county,  at  their  next  term.     As  to  the  defendants,  John  Williams, 
Thomas  Williams,  Benjamin  Williams,  Joel  Williams,  and  Eleanor  Williams, 
the  bill  is  dismissed.     And  the  Court  do  award,  order,  and  decree,  that  the 
complainants  recover  of  the  executors  of  John  Kidd,  deceased,  to  be  levied  up- 
on  his  goods  and  chattels  in  their  hands  to  be  administered,  their  costs  and 
charges  in  the  prosecution  of  this  suit  expended;  and  it  is  ordered  that  the  clerk 
of  the  Supreme  Court  for  Franklin  county  send  a  certified  copy  of  this  decree 
to  the  clerk  of  the  Supreme  Court  of  Hamilton  county,  who  is  directed  to  enter 
the  same  on  the  Journal  of  the  Court. 

Garrard^  for  complainant.     Fox^  for  defendant. 


DECISIONS  IN  BANK. 
January,  1831. 

COOPER,  ET  AL.  v.  WILLIAMS. 

The  powers  of  the  Canal  Commissioners  in  controlling  the  waters  of  Mad  river  for  oanal  pur- 
poses, and  in  selling  water  privileges. 

This  was  a  suit  in  Chancery  fo  enjoin  the  defendant,  one  of  the  acting  Canal 
Commissioners,  from  selling  certain  water  privileges  created  by  the  location  of 
the  canal  at  Dayton,  and  was  reserved  from  the  county  of  Montgomery.  The  bill 
alledged,  that  the  ancestor  of  the  complainants  was  the  owner  of  a  large  real 
estate  in  and  adjoining  the  town  of  Dayton,  that  this  real  estate  was  so  situated, 
as  to  give  him  the  entire  control  of  valuable  water  powers,  by  taking  the  water 
from  Mad  River,  a  mile  or  more  above  its  mouth,  and  conducting  it  through 
his  lands  by  races,  and  then  discharging  it  into  the  Great  Miami  River  either 
east  of  and  above  the  town,  or  south  of  and  below  the  town  of  Dayton.  That 
in  his  life  time  he  erected  divers  large  and  vaduablp  mills,  and  in  various  other 
modes  appropriated  and  used  these  water  privileges;  and  to  prevent  future  coU 
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lisioDSy  he  reserved  to  himself,  his  heirs,  &c.  the  right  of  conducting  water 
though  most  of  the  out-lots  and  lands  sold  by  him,  lying  west  of  the  road  lead, 
ing  from  Dayton  to  Wayncsviilc,  and  south  of  the  town  of  Dayton.  That  by 
his  last  will  and  testament  he  directed  his  executors  to  sell  certain  out-lots  and 
lands  for  the  payment  of  his  debts,  but  reserving  the  same  privilege  of  conduct* 
ing  water  through  them,  and  that  the  complainants,  his  children  and  residuary 
legatees,  are  entitled  to  said  real  estate,  with  all  water  privileges,  &c.  That  m 
1827  the  Board  of  Canal  Commissioners  located  the  canal,  a  basin  and  feeder, 
at  Dayton.  The  canal  was  located  on  the  east  side  of  Dayton  to  Main  Cross 
street;  the  basin  from  Main  Cross  street  to  First  street;  and  the  feeder  was  ta- 
ken from  Mad  River,  above  the  lands  of  the  complainants,  and  upon  the  lands 
of  James  Findlay;  and  ailcr  passing  southwardly  and  mostly  through  the  lands 
of  the  complainants,  discharged  itself  into  the  Main  Canal  a  short  distance  be- 
low the  saw-mill  erected  by  the  ancestor  of  the  complainants.  The  canal,  ba- 
sin and  feeder,  were  completed  in  1828,  agreeably  to  this  location,  and  the  bill 
avers  that  the  feeder  conveys  an  ?imple  supply  of  water  to  the  Main  Canal  for 
the  purpose  of  navigation. 

The  bill  further  alleges,  that  at  the  time  the  canal,  basin  and  feeder  were  lo- 
cated, the  Canal  Commissioners  agreed  that  a  cut  should  be  made  from  the  head 
race  of  the  complainants'  saw-mill  to  the  basin,  at  or  near  its  head,  and  the 
water  thus  turned,  might  be  used  by  the  complainants  for  the  purpose  of  pro- 
pelling  machinery;  that  this  agreement  has  been  carried  into  effect  on  the  part 
of  the  complainants^  and  the  cut  made  and  privilege  leased  to  one  Richards, who 
is  erecting  a  valuable  cotton  factory  upon  the  cut.  It  is  also  charged,  that  an 
agreement  was  made  with  the  Canal  Commissioners  to  raise  the  complalaants' 
saw-mill  wheel,  to  save  the  expense  of  a  culvert,  which  has  also  been  complied 
with  by  the  complainants. 

It  is  further  alleged,  that  the  complainants,  without  materially  injuring  their 
water  privileges,  can  furnish  a  constant  and  ample  supply  of  water  for  the  canal 
{uad  that  the  Commissioners  by  their  dam  across  Mad  River  can  always  control 
^  sufficient  quantity  of  water  by  the  feeder  as  located  and  finished.  The  com- 
plainants also  charge,  that  the  defendant,  in  conjunction  with  others,  and  for 
private  speculation,  caused  a  new  feeder  and  basin  to  be  excavated;  and  that  the 
defendant  is  about  to  divert  the  water  from  the  old  feeder  to  create  a  water 
power,  and  to  sell  the  same  for  the  benefit  of  the  state,  to  the  great  detriment  of 
the  complainants.  It  is  also  alleged,  that  a  much  greater  quantity  of  water  is 
taken  from  Mad  River,  by  the  feeder,  than  is  necessary  to  supply  the  canal, 
and  thereby  the  property  and  water  works  of  the  complainants  are  essentially 
injured. 

The  bill  prays  for  an  injunction  to  prohibit  the  diversion  of  water  from  the 
old  feeder,  and  the  sale  of  a  water  power  which  would  be  created  by  such  di- 
version; and  also  to  prevent  more  water,  than  is  necessary  to  supply  the  canal, 
from  being  taken  into  the  feeder. 

The  defendant,  in  his  answer,  admits  the  location  of  the  canal,  basin  and 
feeder  at  Dayton,  as  set  forth  in  the  bill,  and  that  the  dam  across  Mad  river 
will  amply  supply  the  canal  through  the  feeder.  He  denies  that  any  coatrac: 
was  ever .  made  by  him  or  any  other  of  the  canal  commissioners,  that  a  cut 
should  be  made  from  the  head  race  of  the  saw-mill  to  the  basin;  but  says  that 
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at  (he  time  the  basin  was  located,  an  objection  was  made  by  the  guardians  of  the 
complainants  and  by  others,  that  so  large  a  body  of  water  might  endanoer  the 
health  of  the  neighborhood,  unless  a  current  should  be  let  into  and  pass  through 
it;  to  this  objection  it  was  replied,  that  such  an  evil  might  be  avoided  by  making 
a  cut  and  introducing  a  small  wheel  for  light  machinery.  In  this  way,  and  to 
obviate  said  objection,  and  not  to  confer  any  peculiar  benefit  upon  the  com- 
plainants, the  officers  of  the  state  permitted  said  cut  to  be  made.  Defendant 
admits,  that  the  complainants  raised  the  saw-mill  wheel  twelve  or  eighteen, 
inches,  but  denies  that  any  agreement  was  entered  into  by  which  the  state  are 
bound  to  permit  the  water  to  pass  through  the  mills  into  the  canal,  and  alleges 
that  the  deposits  of  saw-dust,  &c.  in  the  canal,  below  the  mill,  have  induced  a 
belief,  that  it  may  be  necessary  to  abandon  the  present  mode  of  admitting  water 
from  the  mill.  The  defendant  is  unable  to  say  whether  the  canal  can  be  sup- 
plied by  water  from  the  mills  or  races  of  the  complainants,  but  alleges  that  it  has 
been  determined  by  the  proper  officers  under  the  law,  that  for  obvious  reasons, 
it  is  not  prudent  to  rely  upon  private  individuals  for  a  supply  of  water.  He  is 
also  unable  to  say  whether  the  complainants  have  been  injured  by  withdrawing 
from  Mad  river  the  water  necessary  for  the  canal,  but  believes,  with  ecomomy, 
the  complainants  would  have  sufficient  water  for  their  mills,  &c.,  which  were 
erected  at  the  time  of  the  commencement  of  this  suit. 

The  defendant  denies  that  he  ever  intended  to  change  the  location  of  the  old 
feeder,  or  establish  a  new  one,  or  that  he  ever  authorized  the  excavation  of  a 
feeder  to  connect  said  basin  with  the  canal,  or  established  another  basin  or  race, 
but  alleges  that  said  basin  and  race  are  the  works  of  individuals,  and  managed 
at  their  own  will  and  discretion. 

The  defendant  admits,  that  he  was  about  to  sell,  for  the  benefit  of  the  state, 
about  two  thousand  cubic  feet  per  minute,  of  the  water  passing  through  the 
feeder,  to  be  used  for  hydraulic  purposes,  and  to  be  returned  into  the  canal 
through  the  basin,  race  and  side  cut,  made  by  said  individuals,  leaving  one  • 
thousand  or  fifteen  hundred  cubic  feet  per  minute  to  pass  into  the  canal  through 
the  first  feoder,  and  insists  he  has  a  right  so  to  do  under  the  law.  The  defendant 
further  alleges,  that  the  state  have  purchased  about  one  and  a  half  acres  of  v 
ground,  at  the  point,  where  it  is  proposed  to  take  the  water  from  the  feeder,  for 
hydraulic  purposes.  This  purchase  was  made  by  order  of  the  canal  beard,  in 
the  form  prescribed  by  law,  and  for  the  purpose  of  using  the  water  from  the 
feeder  for  hydraulic  purposes. 

The  defendant  denies  that  he  ever  caused,  or  ordered  more  water  to  be  thrown 
into  the  canal  through  the  feeder  than  was  necessary  for  the  purposes  of  navi- 
gation, nor  did  he  ever  propose  to  sell  water  to  such  an  amount  as  would  in- 
crease the  quantity  necessary  to  be  drawn  through  the  feeder  from  Mad  river, 
nor  would  the  sale  of  two  thousand  cubic  feet  per  minute,  at  the  point  owned  by 
the  state,  produce  that  cflect. 

To  this  answer  the  complainants  replied  generally  : 

The  complainants  took  the  depositions  of  eleven  witnesses.  Isaac  Pioneer* 
James  Clymcr,  David  Roid,  Wm.  M.  Smith,  Elisha  Brabham,  Amos  A.  Rich- 
ards, John  Shnrter,  John  W.  Vanclevc,  Alex.  Grimns,  Samuel  Far rer,  ond  T. 
^-legg. 

The  defendant  took  tlie  dq>osition  of  James  II.  Mitchell. 
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An  abstract  of  this  testimony^  so  far  as  is  deemed  material^  is  here  made,  and 
arranged  to  the  different  points  presented  in  the  cause. 

FlAST :  The  works  erected  by  the  complainants,  before  the  location  of  the 
canal,  was  absolutely  fixed. 

Brabham  testified,  there  was  a  merchant  mill,  with  three  run  of  stones,  a 
waste  wheel  to  drive  from  two  to  four  grind  stones,  a  fulling  mill,  with  two  water 
wheels,  driving  two  setts  of  fulling  hammers,  a  carding  machine,  with  one  water 
wheel,  driving  two  carding  machines,  and  one  wool  picker.  A  cotton  factory, 
number  of  spindles  not  known,  and  a  saw  mill  with  two  saws. 

There  was  no  controversy,  but  that  the  works  here  enumerated,  were  owned 
and  kept  in  operation,  by  the  complainants,  before  the  canal  was  finally  located. 

SECOND :  The  works  erected  after  the  canal  was  located,  and  before  the 
sale  of  water  power  was  proposed. 

Amos  A.  Richards  testified,  that  he  had  erected  a  cotton  factory,  on  a  cut 
from  the  head  race  of  complainants  to  thp  basin.  That  he  had  taken  a  lease  for 
the  water,  from  complainants.  That  before  he  took  it,  complainants  sent  him 
to  J.  Farrer,  principal  engineer,  to  obtain  permission  to  make  the  cut.  That 
he  went  to  Farrer,  explained  the  object,  and  the  quantity  of  water  required, 
that  Farrer  assented :  the  race  or  cut,  was  dug  by  a  person  whom  Farrer  re- 
commended, and  that  Farrer  was  present  while  the  cut  was  digging,  and  iq>- 
proved  of  it. 

The  testimony  of  this  witness  was  unirapcached. 

J.  Farrer  testified  the  wheels  were  raised  by  complainants,  at  their  own  ex- 
pense, for  the  accommodation  of  the  canal  commissioners,  and  at  a  loss  of  a 
considerable  portion  of  their  water  power. 

THIRD :  The  injury  sustained  by  complainants,  by  the  abstraction  of  the 
water  of  Mad  river,  into  the  canal  feeder. 

Upon  his  first  examination,  Brabham  testified  that  he  had  kept  the  complain- 
ants' merohant  mills  for  eight  or  nine  years.  That  during  the  last  year  there 
was  a  deficiency  of  water,  for  about  four  months,  in  the  latter  part  of  summer 
and  beginning  of  autumn.  That  a  part  of  the  time,  all  the  water  of  Mad  river 
was  turned  into  the  feeder,  and  the  mills  supplied  by  a  waste  way  from  the  feed- 
er, but  all  that  could  be  spared  from  the  canal  was  insufficient.  In  his  latter  de- 
position, he  states  that  afler  the  first  qf  August,  1880,  the  saw-mill  stopped  from 
a  deficiency  of  water — the  fulling-mill  was  also  stopped,  and  the  merchant  mill 
stopped  afler  the  sixth  of  August,  except  on  nights  and  Sundays. 

Shartle  testified  that  he  had  attended  the  saw.mill,  for  several  years,  and  that 
in  1829,  the  miU  did  not  run  for  two  months.  In  his  second  deposition,  he  stat- 
ed that  the  saw-mill  was  stopped  for  want  of  water,  that  they  had  from  a  hun- 
dred and  fifly  to  a  hundred  and  sixty  logs  on  hand ;  that  if  the  saw-mill  could 
go  on,  it  would  be  worth  from  ten  to  twelve  dollars  for  every  twenty-four  hours, 
and  that  Mad  River  was  not  then  lower  than  usual  at  that  season  of  the  year. 
He  further  stated,  that  before  the  opening  of  the  canal  there  was  no  deficiency 
of  water,  for  all  the  works. 

FOURTH :  With  respect  to  the  connexion  of  the  defendant  with  Seeiy's 
works,  and  the  nature  and  character  of  the  title  to  the  land  contracted  for,  by 
the  State,  where  the  sale  of  water  power  is  proposed. 


John  W.  Vanclero  testified  to  the  genera!  conrectnees  of  the  map  produced. 
He  also  stated  that  the  ground  purchased  by  the  Canal  Comtnissionex?  was  sold 
by  H.  Phillips  to  Seely,  and  by  Seely  to  the  State,  that  Barr  and  Lodwick  held 
Phillips'  bond  to  Seeiy,  and  were  prosecutinf»  a  suit  against  Phillips  for  the  title. 

Samuel  Farrer  testified  that  he  had  examined  Seely 's  works,  at  the  request  of 
the  defendant,  after  the  proposition  to  sell  to  the  State  was  made.  He  stated 
also,  that  defendant  informed  him  his  brother  was  once  concerned,  in  a  pur- 
chase of  land  connected  with  Seely's  works :  but  that  when  he  ascertained  that 
Mr.  Seely  intended  to  sell  the  land  to  the  State  for  water  power,  his  brother,  at 
his  urgent  request,  relinquished  his  interest. 

There  was  much  testimony  as  to  the  waste  of  water,  the  opinion  of  witnes- 
aes  concerning  the  relative  injury  and  benefit  of  the  canal  to  the  complainants' 
property,  at  Dayton,  and  with  respect  to  the  admeasurement  of  the  water,  its 
waste  by  absorption,  and  the  effect  of  the  sale  of  the  proposed  quantity  of  wa» 
ter,  upon  .the  water  works  of  the  complainants,  and  upon  their  general  interest. 
There  was  testimony,  also,  as  to  the  capacity  of  the  complainants'  mill-race 
juod  other  works  to  supply  the  canal  with  water,  and  the  propriety  of  the  State 
relying  upon  such  supply. 

Jas*  H.  Mitchel  was  the  only  witness  examined  by  the  rlprAnr^^^^*.  jilis  tef« 
dmony  applied  to  different  vi^wa  of  the  case.  Fie  stated  distinctly,  that  should 
the  water  of  Mad  river  be  as  low  as  in  1629,  and  the  State  take  three  thousand 
cubic  feet  per  minute  for  the  canal,  Cooper's  mills  must  stop.  He  also  stated 
that  no  advantage  would  probably  result  to  the  State,  by  supplying,  from  the 
fiseder,  water  for  Seely's  canal  and  bas>n,  but  the  revenue  from  the  sale  of  the 
water  power.  He  stated,  in  addition  to  this,  that  the  water  power  from  the  fee- 
der could  be  as  advantageously  used  on  the  complainant's  lands,  as  at  the  point 
it  was  proposed  to  sell  it. — ^The  witness  was  the  superintendantof  the  canal  at 
Dayton. 

Hammond^  for  complainants. 

Maton^  KeUyy  Ev^ngy  Conain  and  CoUet^  contra. 

Ojdnian  of  the  Ccurty  ly  Judge  Lakb.  , 

The  proof  in  this  case  shows,  that  the  plaintiffs  are  the  proprietors  of  a  tract 
of  land  on  Mad  river,  near  the  town  of  Dayton,  upon  which  a  valuable  water 
power  exists,  and  is  improved,  and  that  a  greater  power  may  be  created  by  di- 
verting  a  greater  quantity  of  water  from  the  river.  That  it  is  necessary  to  take 
from  the  river  three  thousand  cubic  feet  of  water  per  minute,  to  supply  the 
Dayton  canal,  by  which  the  value  of  the  plaintiffs'  milling  privileges  is  matcri- 
ally  impaired.  That  the  Canal  Commissioners  have  erected  a  dam  on  the  land 
of  Findlay,  which  lies  above,  and  have  constructed  a  feeder,  which  transmits 
the  water  from  the  river,  first  through  Findlay's  land,  next  through  a  part  of 
plaintifi^'  land,  thence  upon  the  land  of  another  person,  from  which  it  again  en. 
ters  the  plaintiffs'  land,  and  joins  the  canal.  That,  in  the  construction  of  this 
feeder,  a  new  water  power  is  created,  which  may  be  used  either  on  the  plain, 
tifi'  land,  or  on  the  intermediate  land,  and  that  the  defendant,  who  is  ona  of 
the  Canal  Commissionars,  is  about  to  sell  the  right  of  using  two  thousand  cubic 

101 


7M  COOPER,  ET  AL.  v.  WILLIAMS. 

feet  of  water  per  minute,  to  be  taken  from  the  feeder  at  some  point  betvem  the 

two  portions  of  the  plaintiffs'  land,  and  returned  to  the  canal  below*  The  bQl 
prays  general  relief;  but  the  pleadings  direct  the  attention  of  the  court  to  two 
points,  which  comprises  the  remedy  he  asks. 

It  is  not  an  objection  raised  by  the  defendant  that  he  is  but  one  of  five  Com- 
missioners, and  that  he  only  carries  their  acts  into  execution :  nor  is  a  decree 
resisted  on  the  ground  that  the  whole  board  of  Canal  CommiasioDers  are  not 
principals  acting  in  their  own  rights,  but  agents  of  the  State  only.  Tie  case 
is  discussed  by  the  respective  counsel  on  the  merits,  and  the  court  will  yiew  it 
in  no  other  aspect. 

We  are  first  called  upon  to  restrain  the  defendant  from  the  unnecessary  con- 
sumption of  water.  If  it  be  proper  fur  us  to  institute  this  enquiry,  the  evidence 
shows  that  three  thousand  feet  per  minute  is  necessary,  for  the  ordinary  sup- 
ply of  the  canal,  at  this  point,  and  that  ibis  is  all  intended  to  be  tak^u  And, 
although  some  irregularities  exist  in  the  quantity  introduced,  that  they  arise, 
partly  from  the  accidental  inllux  from  other  sources,  or,  perhaps,  partly  finom 
the  inexperience  or  want  of  attention,  in  the  superintendent,  yet  they  chiefly 
5Pring  from  the  variable  quantity  flowing  through  the  race  of  the  saw*miU,  a 
volume  unul.^  t^o  mntroul  of  the  defendant.  The  evidence  tberelbre  does  not 
support  the  plaintifls'  claim.  But  if  it  weie  otfterwtoe,  I  am  not  sure  it  would 
be  witliin  the  proper  duty  of  the  ccuit  to  controul  the  Commissioners,  in  the 
manner  of  supplying  the  canal  with  water.  The  power  to  construct  the  canal 
is  an  high  attribute  of  sovereignty ;  and  in  tracing  the  line, — ^in  selecting  ma- 
terials for  its  construction, — in  the  introduction  and  management  of  the  water, — 
and  in  the  thousand  subordinate  operations,  attending  the  execution  of  so  vast 
a  work,  there  is  a  necessity  for  the  exercise  of  large  discretionary  powers.  The 
board  of  Canal  Comniissicuers  :ire  selected  with  special  reference  to  their  pos- 
sessing  capacities  adapted  to  thin  worlv,  and  although  a  case  strong  enough  to 
justify  our  interposition  may  arise  from  corruption,  from  malicious  intention,  or 
caprice,  yet,  in  tha  absence  of  these,  the  court  would  pause,  before  it  will  as- 
sume to  controul  tiie  discretionaiy  powers  the  law  intends  to  confide  to  them. 
The  security,  for  the  faithfi-il  exercise  of  this  discretion,  is  found,  not  in  the  su- 
perintendence of  courts  of  justice,  but  in  the  individual  reputations  of  the  Com- 
missioners— in  the  tenure  of  their  office, — in  their  acting  openly  oa  the  rights 
of  others,  in  the  face  of  a  people,  vigilant  to  watch  and  acute  to  discern,  and  in 
their  being  exposed  to  the  overwhelming  force  of  public  opinion. 

The  more  important  question  in  this  suit  is,  whether  the  court  will  restrain  the 
sale  of  the  2000  feet  of  water  to  be  taken  from  the  feeder,  belroen  the  pomt 
where  it  emerges  from  the  plaintiffs'  land,  and  the  point  where  it  again  eaters 
upon  it.  The  determination  of  this,  depends  upon  the  nature  of  the  plainti^s' 
interest,  in  the  water  flowing  down  the  feeder. 

The  interest  of  a  riparian  proprietor,  where  his  rights  are  not  Ihnited  by 
usage  or  convention,  consists  in  an  absolute  right  to  any  use  he  can  make  of  the 
water,  while  passing  over  his  land.  He  is  bound  to  transmit  it  by  its  natural 
channel  to  the  next  occupant,  and  he  is  permitted  to  exact  the  same  "servitude" 
from  the  proprietor  above  him.  The  right  thus  acquired,  is  not  a  right  to  the 
water  itself,  but  an  interest  in  the  manner  of  its  flow;  for  the  water  in  a  runmng 
stream,  ilowing  in  its  natural  channel,  is  not  a  subject  of  property.     (2  Blade. 
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Camm.  18.)  The  right,  therefore,  to  all  advantage  of  the  river,  in  ita  channel, 
to  all  benefit  of  the  present  mill  race,  and  the  right  to  create  any  other  mill 
seat,  which  would  permit  the  water  to  be  returned  to  its  natural  channel  before 
it  left  their  land,  were  all  vested  and  absolute  in  the  heirs  of  Cooper,  at  the 
time  of  the  creation  of  the  canal,  and  they  could  not  not  be  deprived  of  them, 
except  in  due  course  of  law. 

It  is  upon  these  rights,  the  State  has  assumed  to  act,  by  virtue  of  its  trans, 
cendent  sovereignty,*  a  power  to  appropriate  private  property  for  public  uses, 
for  the  purpose  of  promoting  the  general  welfare.  This  power  is  inherent  in 
every  government;  but  it  should  be  exercised  in  cases,  and  for  objects  strictly 
public;  and,  in  our  country,  the  constitution  of  the  United  States,  and  of  the 
State  of  Ohio,  ensure  that  principle  of  natural  justice,  which  requires  compen- 
sation be  made  to  the  individual  deprived  of  his  property. 

There  is  no  doubt  that  a  canal  is  such  an  object,  that  j>rivate  property  may 
be  subjected  to  its  construction.  By  the  act  of  1S25,  {SL  23,  56,  6.  8.)  tlie 
legislature  have  authorized  the  commissioners  to  use  the  water  of  streams  for 
this  purpose,  and  the  means  of  compensation  is  provided  for  those  who  suffer  by 
the  e:cercise  of  this  power.  The  commissioners  have  abducted  a  portion  of  the 
waters  of  Mad  river,  by  this  authority,  and  the  plaintiffs  are  entitled  to  a  com- 
pensation for  every  injury,  resulting  fiom  this  act.  For  every  infringement  of 
their  rights — for  every  injurious  interference  with  the  control  of  their  own  prop- 
erty— for  all  detriment  to  a  form  of  their  mill  privilege,  they  have  received,  and 
may  receive  satisfaction.  And  when  satisfaction  is  thus  made,  and  offered, 
their  rights,  so  far  as  encroached  upon,  are  extinct. 

It  remains  to  consider  ^yhether  any  new  rights  ensue  from  the  transit  of  the 
canal,  or  its  feeder,  over  the  plaintiff '«  land,  which  entitle  them  to  the  relief  they 
ask.  In  considering  this  question,  it  becomes  important  to  ascertain  the  nature 
of  the  benefits,  which  ensue  from  the  construction  of  the  canal.  They  may  bo 
classed  under  the  names  of  general  or  accidental.  The  general  advantages 
are  the  facilities  of  travelling,  accessibility  to  market,  reduction  of  the  price  of 
transportation,  and  the  effect  of  these,  in  enhancing  the  value  of  land.  The 
accidental  advantages  consist  of  the  peculir  benefit  conferred  upon  specific 
tracts  of  land,  by  the  opportunities  of  basins,  warehouses,  and  other  commer- 
cial advantages;'  of  all  benefits  of  the  water,  consistent  with  its  use  for  the  ca- 
nal, and  for  the  means  of  irrigation,  &:c.  from  waste  gates.  To  attain  the  ge- 
neral advantages,  was  the  precise  end  for  wliich  the  canal  was  constructed.— 
They  were  designed  for  all> — they  belong  to  all;  and  may  bo  claimed  by  all. 
But  the  accidental  benefits,  although  oflcn.  of  the  highest  mom3nt  to  the  indi- 
vidual,  are  of  a  nature  so  indefinite  and  uncertain,  that  no  vested  rights  exist  to 
exact  them  from  the  agents  of  the  State. 

The  owner  of  land,  cannot  compel  the  commissioners  to  select  black  acre 
rather  than  white  acre  for  Va2'1v'.)  oi'  the  cr.nol*  and,  dthou^^h  there  oi!;^ht  to 
be  an  indemnity  for  injuries,  iLere  is  no  juslico  In  a  claim  upoa  tlic  Ctatc  to 
make  compensation  for  profits  which  might  uavo  accrued  uaaer  a  dinjirnt  lo- 
cation. This  view  of  tho  case  seems  ciecisivo  of  the  plaiiitifT's  rights.  They 
might  exact  fiom  findlay,  the  transmission  of  the  water  to  them  through  its 
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onfinary  channel;  but  this  right,  so  far  as  it  extends  to  the  SOOO  feet  of  wafer, 
is  extinguished  by  the  transcendent  sovereignty  of  the  State.  The  coxtunis- 
sioners  possessed  the  undoubted  power  to  take  ii  from  the  river  and  to  conduct 
it  through  the  land  of  the  plaintiffs,  to  the  point  where  it  is  proposed  to  sell  the 
3000  feet;  up  to  this  point  there  is  no  cause  of  complaint;  and  in  consequence 
of  thus  using  the  water,  a  right  to  full  indemnity  ensues  to  the  plain tifis,  and 
they  have  no  further  right.  The  water  of  the  river  is  not  theirs;  certainly  not 
this  water,  which  never  touched  their  land,  except  through  a  feeder.  We  can 
recognize  no  greater  claim  in  the  plaintiffs,  than  that  which  attaches  to  every 
proprietor  of  land,  through  wliich  the  canal  might  be  brought; — no  such  vested 
right,  in  accidental  benefits,  or  expected  profits,  as  give  them  authority  to  in. 
terfore  with  the  discretion  reposed  in  the  public  functionaries.  No  case  of  cor- 
rupt intention,  or  of  malicious  design  is  shown;  and  we  cannot  regard,  as  an 
abuse  of  power,  an  attempt  to  diminish  the  pecuniary  burthens  of  the  people, 
by  means,  which,  in  our  opinion,  are  no  violaticm  of  any  vested  rights 
Bill  dismissed. 

Judge  BsrsB  dissented. 

A  majority  of  the  court  are  of  opinion  that  the  complainants  have  not  made 
a  case,  that  warrants  the  interference  of  the  court,  in  their  behalf,  to  restrain 
the  action  and  discretion  of  the  agent  of  the  State,  in  the  matter  complained 
of.  My  mind  has  been  conducted  to  a  difiercnt  o€)0clusion.  In  assigning  the 
reasons  which  influence  my  judgment,  I  do  not  purpose  to  answer  the  poaitiains 
taken  in  support  of  the  opposite  opinion.  I  shall  content  my  self  with  stating^ 
the  case,  as  I  understand  it,  and  with  explaining  the  principlesof  law,  by  wluch, 
I  conceive,  the  rights  and  the  remedy  of  the  complainants  ought  to  be  goT- 
eraed. 

The  material  facts  are, 

FntsT:  The  Miami  canal  has  been  constructed  under  the  authority  of  law, 
from  Dayton,  on  the  Great  Miami,  to  Cincinnati. 

Sscond:  The  complainants,  by  descent  from  their  father,  at  the  time  of  the 
construction  of  the  canal,  owned  a  body  of  land  adjoining  the  town  of  Day. 
ton,  through  a  part  of  which  j\Iad  river  flowed,  the  water  of  which  had  been 
appropriated  and  employed,  by  the  proprietor,  for  many  years,  in  propelling 
grist  and  saw  mills,  and  factories  of  difierent  descriptions,  which  were  owned 
and  continued  to  be  carried  on, 'by  complainants. 

Tbibd:  In  February,  1825,  the  Canal  was  located.  The  plan  required  the 
water  to  be  supplied  from  Mad  River,  by  a  feeder,  the  course  of  which,  with 
that  of  the  canal  and  a  basin,  was  settled  upon  and  decided.  Upon  this  plan 
the  whole  work  was  subsequently  constructed  and  completed.  The  water  was 
taken  from  Mad  river,  into  the  feeder,  above  the  lands  of  the  complainants,  np. 
on  the  lands  of  the  next  adjacent  proprietor,  and  above  the  dam  from  which 
they  took  the  water  for  their  own  use.  It  was  conducted  through  the  adjacent 
tract,  into  the  landa  of  the  complainants,  and  into  the  vicinity  of  their  different 
water  works,  and  in  such  position  as  to  be  conveniently  and  safely  used,  in  aid 
•f  those  works,  and  returned  into  the  basin,  at  the  head  of  the  cAal. 

Fousth:  Before  the  water  of  Mad  River  was  taken  for  the  feeder,  there  was 
an  abundant  supply  for  all  the  establishments  of  the  complainants,  then  in  oper* 
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fttion.  But  since  the  water  has  been  used  for  the  feeder,  there  has  been  a  defi* 
ciency  of  water,  for  the  same  operations,  to  an  extent  considerably  injurious  to 
these  establishments. 

Fifth:  Subsequently  to  the  completion  of  the  canal,  some  individuals,  own- 
ing land,  on  the  side  of  the  feeder,  opposite  to  the  town  of  Dayton,  constructed 
a  canal,  with  a  view  to  private  profit,  for  which  a  supply  of  water  could  only 
be  obtained,  from  the  feeder,  at  a  proper  point.  At  this  point  the  board  of  Ca- 
ned Commissioners  purchased  a  piece  of  land,  lying  upon  both  sides  of  the  feed* 
er,  for  the  purpose  of  disposing  the  water  power  of  the  canal,  for  the  benefit  of 
the  state.  The  respondent,  as  acting  CanaF  Commissioner,  in  conformity  with 
the  law,  advertised  the  sale  of  the  water.  The  place  where  the  water  thus  to 
be  sold,  was  to  be  used,  was  so  arranged  that  the  water,  afler  having  been  used 
would  flow  into  the  new  canal,  and  pass  through  it  into  the  public  canal,  at  a 
considerable  distance  below  the  town  of  Dayton,  and  would  be  diverted  from 
its  course  in  the  public  feeder,  through  the  lands  of  the  complainants,  to  the 
lands  of  the  constructors  of  the  new  canal.  It  is  to  prevent  this  sale  and  diver- 
sion  of  the  water,  that  the  bill  is  filed,  and  the  injunction  asked.  It  was  allowed 
by  the  Court  of  Common  Pleas,  and  comes  here  upon  an  appeal. 

Before  the  location  of  the  canal  and  basin,  in  1625,  the  complainants  were 
invested  with  a  complete  and  perfect  right  to  the  use  of  the  water  of  Mad  River, 
for  any  purpose  that  it  could  be  used  upon  their  own  lands.  This  right  was 
subject  to  no  other  restrictions,  but  that  they  should  not  flow  it  back  upon  the 
proprietor  above  them,  and  that  they  should  return  it  into  the  bed  of  the  river, 
for  the  use  of  the  proprietor  below  them.  2  John.  Cky,  165.  The  state  in  its 
sovereign  capacity,  had  no  right  to  any  portion  of  it.  In  the  exercise  of  its 
sovereignty  it  could  take  it  from  the  actual  owner  for  an  object  of  public  char- 
acter  and  of  public  utility.  But  this  assumption  of  private  property  cannot  be 
made  for  the  use  of  the  government.  It  can  only  be  made  for  the  use  and 
benefit  of  the  people:  for  that  description  of  use,  which  every  citizen  may  en- 
joy, in  the  same  manner  and  upon  the  same  terms.  It  is  this  kind  of  use  that 
constitutes  the  "public  welfare,"  which  I  conceive  to  be  distinct  from  govern- 
ment interest,  profit  or  concern.  It  is  only  this  great  and  common  benefit  to 
all  the  people  alike,  that  creates  a  necessity  authorizing  and  justifying  the  sei- 
zure, by  the  government,  of  the  private  property  of  individuals.  It  is  the  peo- 
ple's prerogative,  exists  in  the  social  compact,  and  is  founded  on  the  maxim, 
"  solus  populi  suprema  est  &a?.*'  The  terms  in  which  our  constitution  recog- 
nizes the  principle,  private  property  is  "  always  subservient  to  the  public  weU 
farei^  excludes  its  assumption  or  use,  in  any  other  way,  or  for  any  other  object 
or  purpose  whatever. 

However  enlarged  and  liberal,  the  exercise  of  this  prerogative,  by  the  sov- 
ereign  power,  may  be,  or  ought  to  be  held,  it  must  have  some  limit.  It  will 
hardly  be  maintained,  by  the  wildest  adventurer  for  power,  that  (he  State  may, 
at  pleasure,  assume  to  itself  the  franchises,  or  other  rights  or  interests  of  indi- 
viduals, to  improve  and  dispose  of  them  for  the  purposes  of  revenue.  The 
sovereign  may  take  that,  without  which  he  cannot  promote  the  general  welfare, 
in.  the  sense  I  understand  it,  and  no  more.  And  even  this  power  would  be 
without  limit,  or  the  limit  of  no  avail,  unless  the  line  can  be  drawn,  with  sucb 
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certainty  as  to  becomo  a  rvhy  capable  of  illustratioo,  and  of  being  ao  stated 
that  ally  who  are  subject  to  it,  may  understand  it« 

In  the  case  before  us,  the  Legislature  seem  to  have  understood  this  doctrine 
as  I  do,  and  they  have  attempted  the  definition,  in  authorizing  the  assumption 
of  private  property  for  the  great  ^* public  welfare  "  of  constructing  the  canaL 
The  public  agents  are  authorized  to  "  seize  and  take  "  what  is  required  for  the 
public  use,  '^  doing  no  unnecessary  damage"  What  does  this  mean,  when  re- 
duced to  a  rule,  applicable  to  the  case  before  the  court?  It  seems  to  be  plainly 
this.  You  may  take  from  the  complainants  the  use  of  their  water  necessary 
foT  the  safe  and  secure  navigation  of  the  canal.  .  But,  if  consistent  with  this 
use,  in  the  location  where  you  have  resolved  to  use  it,  a  beneficial  interest  may 
still  remain  in  them,  you  shall  not  deprive  them  of  it.  To  do  so,  is  damaging 
them  unnecessarily.  To  sell  the  water  for  government  profit,  in  aid  of  the  re- 
venue, is  to  seize  the  complainants'  property;  not  for  the  common  use  of  all,  in 
the  same  manner  and  upon  the  same  terms:  but  is,  in  fact,  fastening  a  burthen 
of  taxation  upon  ONE,  which  ought  to  be  enforced  equally  upon  ALL.  This 
inequality  of  burthens  is  not  necessary,  for  the  purposes  of  navigation,  the 
great  and  principal  object  of  the  canal:  and  it  is  illegal  if  imposed  for  any  oth- 
er purpose. 

I  do  not  perceive  how  the  case  isjafFected,  by  the  position,  that  the  canal  com- 
missioners are  clothed  with  the  exercise  of  a  sound  discretion.  The  law  certainly 
does  no(t,  and,  indeed,  under  our  constitution,  could  not,  constitute  them  exclu- 
sive judges  of  what  would  be  a  sound  discretion.  That  appertains  to  the  judi- 
cial  tribunals  of  the  country.  They  alone  can  establish  and  apply  the  rule  ot 
right,  where  individuals  are  concerned.  Where  public  agents  are  about  to 
transcend  the  legal  limits  of  their  authority,  courts  of  equity  adjudicate  upon 
the  matter,  and  enjoin  their  irregularities  if  necessary.  In  the  case  of  S?UMwd 
f)*  the  Aberdeen  Canal  Commissioners,  2  Dow.  519,  Lord  Eldon  said:  "  If  the 
Canal  Commissioners  exceeded  their  powers,  they  became  trespassers,  but 
chancery  would  restrain  by  injunction,  and  keep  them  strictly  within  the  limits 
pf  their  powers." 

In  a  still  later  case,  an  injunction  was  granted,  in  England,  restraining  de- 
fendants, acting  under  a  private  act  of  Parliament,  from  cutting  a  canal  through 
the  land  of  complainant,  in  a  manner  not  supposed  to  be  within  the  equity  of 
the  statute.     Cooper^s  Equity^  Rep,  77. 

Chancellor  Kent  cites  these  cases  with  approbation,  (2  John.  Chy.  168, 473,) 
and  admits  that  the  complainant  might  have  lain  by  and  rested  on  his  legal 
rights,  and  then  brought  trespass :  but  he  was  also  at  liberty  to  come  into  chan- 
cery, in  the  first  instance,  for  a  preventive  remedy,  and  if  there  was  any  dis- 
pute, as  to  the  fact,  which  course  the  complainant  ought  to  pursue,  chancery 
would  direct  an  issue."  It  is  a  question  of  power,  however  an  attempt  may 
bo  made  to  confound  its  exercise,  with  a  sound  discretion.  In  such  a  case,  I 
believe  it  the  safest  rule,  and  the  one  most  conformable  to  principle,  and  the 
letter  and  spirit  of  our  constitution,  to  endeavor  to  ascertain  the  exact  line  of 
right,  and  then  adopt  Lord  Mansfield's  maxim,  *^Jiat  justUia  ruat  cabim.** 

The  discretion  confided  to  the  Canal  Commissioners,  by  law,  is  to  aasome 
private  property  for  constructing  the  canal,  and  making  it  navigable.  Par 
these  purposes,  a  necessity  arises  within  the  meaning  of  the  terms 
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fare.*^  But  is  there  any  public  necessity  for  the  sale  of  the  water  power  in 
question  ?  Such  a  sale  does  not  aid  the  navigation.  It  only  aids  the  state  re- 
venue. If  made,  will  it  lessen  the  value  of  the  property  of  the  complainants  ? 
I  cannot  entertain  a  doubt  upon  these  matters.  The  proposed  sale  of  water 
power  is  not  necessary  to  the  "public  welfare,"  and  it  must  operate  very  injuri- 
ously to  the  complainants.  If  doubt  pressed  upon  my  mind,  still  I  should  incline 
strongly  to  fix  the  strictest  limit,  upon  the  governmental  prerogative  of  assum- 
ing private  property  for  public  use,  taking  care  that  the  great  object  of  the  ca- 
nal, its  safe  navigation,  should  not  be  defeated,  or  its  benefits  impaired.  This 
navigation,  is,  in  my  opinion,  the  only  legitimate  object  of  the  canal.  So  far, 
therefore,  as  any  advantage  to  the  state,  or  to  its  revenues,  may  be  contempla- 
ted, by  this  sale  of  water  power,  to  the  prejudice  of  private  right,  I  think  the 
strictest  rule  should  be  applied.  I  think,  too,  that  in  the  case  before  us,  the 
contemplated  sale  of  water  power,  is  a  sheer  state  speculation,  at  the  expense 
of  the  complainants. 

It  is  objected  that  the  state,  having  assumed  the  water,  is  under  no  legal  obli- 
gation to  permit,  or  dispose  of  the  use  of  it  to  any  one.  Consequently,  it  may 
be  conducted  in  the  feeder,  through  complainants'  lands,  and  the  use  of  it  refused 
to  them  with  impunity.  This  point  is  not  now  before  the  court,  but,  in  respect 
to  it,  it  may  be  remarked,  that  possibly  a  court  of  equity  might  deem  itself  au- 
thorized to  compel  the  agents  of  the  state,  to  allow  the  complainants  to  use  the 
surplus  water,  on  their  own  lands,  taking  care  that  such  use  should  never  preju- 
dice  the  secure  and  easy  navigation  of  the  x^anal. 

From  the  best  view  I  can  take  of  the  case  hefore  us,  its  turning  point  seems 
to  be  this :  May  the  respondent,  as  a  public  agent,  for  the  purpose  of  aiding  the 
public  revenue,  do  as  he  pleases  with  water,  however  much  his  doings  may 
prejudice  the  individual  rights  and  interests  of  the  complainants  ?  My  response 
is,  "J  am  unwilling  J*"*  Such,  I  think,  ought  to  bo  the  response  of  the  laws  and 
judicial  tribunals  of  the  country. 

The  converse  argument  runs  thus.  The  Canal  Commissioners  have  the  righiy 
that  is,  the  power  to  take  the  water  out  of  Mad  river,  and  conduct  it,  by  a  feeder, 
to  the  canal,  for  the  purpose  of  navigation.  Having  it  in  motion,  on  the  way 
to  the  canal,  they  may  put  it  into  market  to  raise  revenue  for  the  state,  without 
any  regard  to  the  individual  interests  and  rights  of  those  who  owned  the  use  of 
the  water,  before  it  was  introduced  into  the  feeder.  I  cannot  allow  this.  The 
discretion  of  all  public  agents,  especially  in  the  assumption  of  private  property, 
for  public  use,  must  be  brought  to  the  test  of  legal  judgment.  It  must  be  con- 
trolled by  some  limit,  and  subjected  to  some  rule.  The  application  of  that  rule 
belongs  to  the  judicial  tribunals.  They  settle  the  bounds  of  ofHcial  discretion^ 
which  has  a  continual  tendency  to  encroach  upon  private  rights.  It  is  their 
pirovince  to  arrest  the  exercise,  of  that  discretion,  when  it  oversteps  the  requisi- 
tions necessary  for  the  ^^public  weffare."  In  this  light,  the  proposed  sale  of 
water  presents  itself  to  my  mind,  and  I  would  prohibit  it.  If  any  given  quanti- 
ty of  water  can  be  taken  from  the  feeder,  and  returned  to  the  canal,  without 
injury  to  the  navigation,  the  only  legitimate  object  of  state  appropriation,  I  con- 
ceive it  should  be  lefl  with  the  original  owners,  whose  right  is  the  oldest^  the 
best,  and  ought  to  be  exclusively  enjoyed. 
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JORDAN  t».  THE  OVERSEERS  OF  DAYTON. 

A  patent  issued  by  the  President  of  the  United  States,  securing  the  exclusive  right  t»  manoCie' 
ture  and  use  certain  medicine,  does  not  authorise  the  administration  of  them,  bj  an  iodividual  io 
the  character  of  a  practising  physician,  without  conforming  to  the  laws  of  the  stat*  where  thej  are 
administered. 

The  overseers  of  the  poor,  brought  an  action  of  debt  before  a  justice  of  the 
peace,  against  Jordan,  to  recover  certain  penalties,  for  practising  physic,  in  yia> 
lation  of  the  statute,  regulating  the  practice  of  physic  and  surgery.  The  case 
was  appealed  to  the  court  of  common  pleas,  and  judgment  was  there  rendered  in 
favor  of  the  overseers  of  the  poor;  to  reverse  which,  this  writ  was  prosecuted* 

The  facts  were  agreed  between  the  parties  as  follows  : 

It  was  admitted,  that  Jordan,  not  being  a  member  of  any  medical  society  of 
the  state,  and  not  being  qualified  to  practice  medicine,  as  required  by  the  sta- 
tute,  did  administer  to,  and  prescribe  for  one  William  Sullivan,  and  one  William 
Prigg,  and  received  fees  and  rewards  therefor.  That  on  the  25th  of  January, 
182.3,  a  patent  was  regularly  issued,  from  the  United  States  to  Samuel  Thomp- 
son,  granting  to  him,  his  heirs  and  assigns,  for  the  term  of  fourteen  3rears,  the 
exclusive  right  of  making,  constructing,  using,  and  vending  to  others  to  be  used, 
a  certain  new  and  useful  improvement,  being  a  mode  of  preparing,  mixing,  com- 
pounding, administering  and  using,  the  medicine  described  in  certain  specifica- 
tions thereto  annexed,  in  the  manner,  and  in  the  diseases  set  forth  in  said  speciG^ 
cation.  It  was  also  further  admitted,  that  Jordan  was  the  assignee  of  Thompson, 
and  vested  with  all  the  rights  and  privileges  conferred  upon  Thompson  by  the 
patent,  and  that  the  medicines  prescribed  and  used  by  Jordan  in  his  treatment  of 
Prigg  and  Sullivan,  were  the  same  set  forth  in  the  patent  and  specifications,  and 
were  administered  for  the  diseases  therein  mentioned.  Also,  that  on  the 
day  of  1813,  a  patent  was  granted  to  the  same  Samuel  Thompson,  with 

specifications  substantially  the  same  as  those  attached  to  the  patent  of  1823,  and 
conferring  the  same  rights  and  privileges. 

Corwiuy  Collet  and  Lowe,  for  plaintiff  in  error.     Witcher,  contra« 

Opinion  of  the  Court,  by  Judge  Lake. 

The  case  presents  two  questions :  1.  whether  the  evidence  sufficiently  shows 
that  the  defendant  practiced  medicine,  and  2.  whether  the  elevmith  sectioo  of 
the  statue,  imposing  a  penalty  for  practising  medicine,  by  persons  not  members 
of  the  medical  society — ^is  inoperative  on  him,  by  reason  of  Thompson's  patent. 

On  the  first  point,  the  case  shows  that  Jordon  prescribed  and  administered 
medicines  to  two  sick  persons,  for  fees.  The  stipendiary  character  of  the  ser- 
vice forbids  the  belief  that  it  was  an  act  of  neighborly  kindness,  or  the  ezecu- 
tton  of  a  moral  duty.  Administering  medicine  may  be  the  office  of  a  nurse ; 
but  prescribing  medicine  to  the  sick  implies  the  exercise  of  skill,  in  the  discrim- 
ination of  diseases,  and  the  selection  of  fit  remedies ;  to  acquire  which  dull  is 
the  object  of  medical  education,  and  to  exercise  which,  for  fees^  is  but  another 
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name  for  the  practice  of  medicine.  In  the  absence  of  explanation,  we  be* 
lieve  the  statement  sufHciently  shows,[[that  Jordan,  in  these  cases,  acted  in  the 
character  of  a  physician. 

In  discussing  the  second  question,  I  choose  to  divest  the  case  of  all  matters, 
except  thos  arising  from  its  simplest  merits.  For  present  purposes,  therefore, 
I  assume  that  the  right  of  prose ribiiig  and  administering  medicines,  is  a  proper 
subject  for  a  patent,  and  that  the  patent  of  1828  is  to  all  purposes  regular  and 
effective.  I  proceed  to  consider,  whether  the  patent  conveys  such  a  right,  that 
the  authority  of  the  State  may  not  controul  its  exercise. 

A  large  portion  of  the  duty  of  the  law  giver,  in  every  civilized  community, 
consists  in  regulating  the  conduct  of  individuals,  in  different  matters,  for  purpo- 
ses of  general  welfare.     Some  acts  of  this  nature  are  the  objects  of  penal  leg- 
islation.    There  is  no  moral  turpitude,  in  vending  tickets  of  lotteries  from  oth- 
er States,  or  in  selling  spirituous  liquors  to  Indians :  yet  the  good  of  society  de- 
mands their  prohibition.     Other  and  the  larger  class  are  in  various  forms  regu- 
lated by  Idw.     Thus,  the  act  of  keeping  tavern  is  a  lawful  trade :  yet,  because 
iX  is  of  public  concern,  that  the  convenience  of  travellers  be  secured,  and  be- 
cause it  is  conducive  to  public  morals  that  intemperance  be  suppressed,  the  leg- 
islature have  forbidden  it6  indiscriminate  practice,  and  have  placed  those  enga* 
ging  in  it  under  the  watch  of  a  court.     And  for  reasons,  in  some  respect  simi- 
lar,   pedlars  and  ferrymen  are  placed  under  the  same  supervision.     The  exer- 
cise of  police  powers  by  municipal  corporations,  the  laws  concerning  the  in- 
spection of  provisions,  and  the  fixing  rates  of  toll  for  turnpikes  and  bridges,  are 
examples  of  similar  powers.     So  the  business  of  grinding  grain,  a  work  strict- 
ly private,  interests  so  many  persons,  that  the  legislature  have  deemed  it  prop- 
er to  fix  a  price  for  labor.     So  the  profession  of  law  is  of  so  public  a  nature, 
that  its  practice  is  wholly  forbidden,  until  after  a  reasonable  demonstration  of 
ability,  and  until  af^er  an  opportunity  has  been  offered,  to  learn  the  morals  of 
the  practitioner.     And  the  profession  of  medicine  is  regarded,  by  the  legisla- 
ture, as  of  a  similar  chHracter,  so  that  policy  requires  an  examination  should 
be  instituted  into  the  professional  capacity  of  the  practitioner,  before  he  shall  be 
permitted  to  operate  upon  the  health  of  citizens.     In  all  these  cases,  the  inter- 
pretation  of  the  law  given,  is  justified  by  the  obvious  principle,  that  although  a 
man's  rights  to  his  own  are  absolute  and  indefeasible,  yet  these  rights  must  be 
so  used,  as  not  to  infringe  the  rights  of  others,  and  may  be  so  regulated  as  to 
promote  the  general  good.     - 

But  the  plaintiff  in  error,  without  denying  these  matters,  to  be  the  suitable 
and  ordinary  subjects  of  legislation,  insists  the  power  of  the  legislature  is  limit- 
ed, in  this  case,  because  the  patent,  securing  to  Thompson  the  exclusive  right  of 
preparing  and  mixing  medicines,  emanated  from  the  general  government,  under 
the  authority  of  the  constitution :  and  that  its  full  effect  cannot  be  had,  unless 
it  beholden  altogether  exempt  from  State  controul.  This  leads  us  to  con- 
sider the  nature  and  extent  of  such  rights  as  accrue  from  letters  patent,  for  use- 
ful discoveries.  Although  the  inventor  had,  at  all  times,  the  right  to  enjoy  the 
fruits  of  his  own  ingenuity,  in  every  lawful  form  of  which  its  use  was  suscep- 
tible, yet,  before  the  enactment  of  the  statute,  he  had  not  the  power  of  prevent- 
ing others  from  participating  in  that  enjoyment,  to  the  same  extent  with  himself; 
so  that  however  the  world  might  derive  benefit  from  his  labors,  no  profits  en- 
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sued  to  himself.  The  ingenious  man  was  therefore  led,  either  to  abandon. pur- 
suits of  this  nature,  or  to  conceal  his  results  from  the  world.  The  end  of  the 
statute  was  to  cncouraiic  ii^-c  Ihl  inventions,  and  to  hold  forth  as  inducements  to 
t!ic  inventor,  Iho  exclusive  use  of  lils  inventions  for  a  limited  period.  The  sole 
operation  of  the  statute,  is  to  enable  him  to  prevent,  others  from  using  the  pro- 
ducts of  his  labors,  except  with  his  consent.  But  his  ow-n  right  of  using  is  not 
enlarged  or  aflectcd.  There  r  emaius  in  him,  as  in  every  other  citizen,  the  pow- 
er  to  manage  his  property,  or  give  direction  to  his  labors,  at  his  pleasure,  sub- 
j(  ct  only  to  the  paramount  claims  of  society,  which  requires  that  his  enjoyment 
may  be  modified  by  the  exigencies  of  the  community  to  which  he  belongs,  and 
r(';;ulated  by  laws,  which  render  it  subservient  to  the  general  welfare,  if  held 
subi*  ct  to  State  controul.  If  the  State  should  pass  a  law,  for  the  purpose  of 
destroying  a  right  created  by  the  constitution,  this  court  will  do  its  duty;  but 
an  attempt,  by  the  legislature,  in  good  faith,  to  regulate  the  conduct  of  a  portion 
of  its  citizens,  in  a  matter  strictly  pertaining  to  its  internal  economy,  we  can- 
not but  regard  as  a  legitimate  exercise  of  power,  altliough  such  law  may  some- 
times directly  affect  the  enjoyment  of  rights  flowing  from  the  federal  govern- 
ment. 

Judgment  affirmed. 
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An  ?gjctincr.i  to  iulnai  a  qui  iti(  ii  c)f  Ici  vCvry  U  aibitiatxi)  c'tfcais  li.e  operar.oii  of  the  tlat- 
uteof  limitations. 

This  cause  was  adjourned  here,  for  decision,  from  the  supreme  court  of  Ham- 
ilton county.  It  came  before  the  court,  upon  a  motion  for  a  new  trial,  made 
by  the  defendant,  where  the  plaintiff  had  obtained  a  verdict,  in  an  action  of  e- 
jectmcnt.     The  case  is  stated  in  the  opinion  of  the  court. 

FoXy  for  the  new  trial.     Pendleton^  against  it. 

Opinion  oflhe  Ccurt  ly  Judge  Brush. 

The  ground  in  controversy,  in  this  action  of  ejectment,  was  about  fifly.nine 
and  a  half  feet  wide  at  one  end  of  out-lot  No.  12,  in  the  city  of  Cincinnati,  and 
lorty-six  and  a  half  feet  wide  at  the  other  and  west  end  of  same  lot,  on  the 
north  part  of  the  lot :  which  ground,  by  mistake,  had  been  enclosed  within  the 
fence,  made  round  out-lot  No.  13,  adjoining  No.  12  on  the  north.  Plaintifis' 
title  was  made  out  as  follows : 

First  :  A  deed  from  John  Cleves  Symmes  to  Jesse  Hunt,  lor  out.lot  No.  12, 
dated  February  21,  1809. 

Second  :  A  deed  from  Jesse  Hunt  to  the  lessor  of  the  plaintiff,  for  the  same 
lot,  (No.  12,)  dated  the  20th  August,  1820. 

Third:  An  agreement  in  writing,  as/ollows: 

"Whereas,  doubts  and  uncertainty  exist,  respecting  the  distance  which  each 
out-lot  of  the  town  of  Cincinnati,  ought  to  extend  north,  from  the  northern 
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boundary  of  Seventh  street,  or  Northern  Row,  agreeably  to  the  plan  and  re- 
cords of  said  town,  and  in  order  to  do  away  all  doubts  and  disputes,  that  may 
hereafter  arise,  respecting  the  same.  Know  yo,  that  wo,  the  undersigned  own- 
ers of  out-lots,  doagreo  to  submit,  and  by  tliesj  presents  do  submit,  the  matter 
of  doubt  and  uncertainty,  to  the  judgment  and  award  of  ]\Iartin  Baum,  Wm. 
Lytle,  O.  M.  Spencer,  John  S.  Gano,  and  John  S.  Wallace,  commissioners  to 
settle,  and  fix  a  true  line  of  each  of  said  out-lots,  who  arc  hereby  autliorized  to 
call  witnesses  before  them,  or  such  other  testimony  as  they  may  may  deem  ne- 
cessary. And  it  is  agreed  that  their  award  shall  be  final  and  binding  on  the 
parties  hereunto  subscribed,  dated  10th  April,  181G."  Signed  by  twenty-eight 
persons,  (one  as  the  guardian  of  heirs.)  Amongst  the  rest,  by  Jesse  Hunt,  the 
person  under  whom  the  lessor  of  the  plaintiff  claimed  title,  and  William  Wood, 
ward,  under  whom  the  defendant  claimed  title.  A  report  and  award,  in  writ- 
ing, as  follows: 

"  We,  the  undersigned,  having  been  chosen,  by  D.  E.  Wade,  Abdeel  Cole- 
man, Daniel  Symmes,  James  Ferguson,  and  otliers,  as  appears  by  the  annexed 
instrument  or  submission,  owners  of  out-lots  in  the  town  of  Cincinnati,  to  fix  the 
true  lines  of  said  out-lots,  having  caused  an  accurate  survey  of  said  out-lots,  by 
Joel  Wright,  town  surveyor  of  said  town,  which  said  survey  or  plat  is  hereto 
annexed  and,  having  fully  examined  said  plat,   and  being   convinced   that  it 
IS  the  most   correct  and  equitable  plan  of  establishing  the  boundaries  of  said 
out-lots,  do  award  and  determine,  that  the  lines  and  boundaries  shall  be  estab- 
lished  and. fixed  according  to  said  plan,  making  the  width  of  said  out-lots,  from 
northwardly  to  southwardly,  about  four  hundred  and  twenty-six  and  a  half  feet, 
and  extending  eastward ly  and  westwardly  half  the  distance  between  the  present 
streets,  and  now  running  from  towards  the  Ohio,  nortJiwardly.     We  do  further 
award  and  determine,  that  the  principle  or  standard  on  which  the  annexed  plat 
is  made,  shall  be  to  divide  the  distance  from  the  north  side.  Northern  Row,  along 
the  east  side  of  Vine  street,  to  the  northern  boundary  line  of  said  out  lots,  as  late- 
ly established,  into  eight  equal  parts,  and  from  the  points  made  by  such  division, 
to  run  lines  eastwardly  and  westwardly,  parallel  to  Northern  Row,  as  far  as 
the  plan  of  said  out-lots  extends,  which  lines  shall  be  the  northern  and  southern 
boundaries  of  said  out  out-lots. 

Given  under  our  hands  at  Cincinnati,  this  15th  day  of  February,  1817. 

MARTIN  BAUM, 

O.  M.  SBENCER, 

JOHN  S.  WALLACE, 

WILLIAM  LYTLE, 

JOHN  S.  GANO.'' 

Upon  the  plan  or  map  referred  to  in  the  above  award,  as  annexed  thereto,  the 
said  surveyor  certifies  thus: 

"  I  hereby  certify  that  I  have  surveyed  Cincinnati  out-lots,  agreeably  to  the 
construction  of  the  coiniiiissionors,  which  is  further  exliibitod  by  this  map,  an  J 
the  distance  that  each  lot  extends  northwardly  is  statod,  on  the  east  line  ol 
Vine  street;  and  the  area  attached  to  their  respective  numbers.  SccoiiJ  month, 
1817.     Joel  Williams,  T.-  S.,"  and  underwritten  on  same,  "  Recorded,  March 
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20,  1817,  in  Book  R.  page  23,  Thomas  Henderson,  Recorder  of  HamiltOD 
county,  Ohio." 

On  the  trial,  tlie  plaintiff  objected  to  the  admission  of  the  above  a^eement, 
award,  and  map  or  plan  of  that  part  of  the  town,  as  not  legal  or  competent  ev. 
idence  in  this  action  of  ejectment. 

The  objection  was  overruled,  and  the  evidence  admitted  as  proper  to  show 
the  character  and  nature  of  plaintiff's  possession,  whether  adverse  or  not;  and 
to  furnish  some  evidence  where  the  original  line  was  actually  run,  thereby  to 
show  that  the  fence,  to  which  the  defendant  claimed,  was  on  the  lot  No.  12, 
and  included  part  of  it  within  the  enclosure  round  No.  13. 

FouBTH :  General  Wm.  Lytle,  one  of  the  commissioners,  testified,  that  the 
principle  by  which  the  commissioners  ascertained  and  established  the  lines  be- 
tween  the  out-lots,  was  as  stated  in  the  award, — that  they,  or  the  surveyor, 
stuck  stakes,  at  the  corners  of  the  lots,  and  at  every  corner  on  the  streets  from 
Seventh  street,  or  Northern  Row,  north  to  the  northern  boundary  line  of  the 
town*  That  Seventh  street  was  agreed  to  be  the  southern  boundary  and  base 
of  the  award:  That  Vine  street  was  that  by  which  Ludlow  laid  off  the  town 
and  made  the  orignal  plat  or  plan,  as  recorded,  (which  was  in  evidence,)  and 
that  the  ground  for  the  out-lots  was  divided  into  eight  equal  parts: — And  that 
persons  generally  were  satisfied  with  the  division  made  by  the  commissioners. 
Cross  examined, — he  has  no  recollection  that  Mr.  Woodward  made  any  objec- 
tions or  revoked  the  authority  of  the  arbitrators. 

Joseph  Guest  testified,  that  in  running  the  line  between  the  lots  Nos.  12  and 
13,  agreeable  to  the  new  survey,  he  found  it  on  Broadway,  {the  east  side  of  the 
ground  in  controversy,)  to  be  fifty-nine  and  a  half  feet  north  of  defendant's 
fence,  and  on  Sycamore,  (west  side  of  the  ground  in  controversy,)  forty-six  and 
a  half  feet  north  of  the  fence.  The  streets  now  laid  out  and  improved,  are 
agreeably  to  the  new  survey:  That  the  streets  north  of  Seventh  street,  running 
east  and  west,  have  all  been  laid  out  since  181(>,  by  the  proprietors:  That  there 
is  more  that  four  acres  of  ground  in  each  of  the  out-lots  so  established;  that 
there  is  no  street  laid  out  east  and  west,  east  of  Main  street,  and  north  of  Elev- 
enth  or  Canal  street: — That  the  Sycamore  tree  is  at  the  west  end  of  the  fence  at 
the  south  west  corner  of  No.  13,  as  enclosed  and  claimed  by  plaintiff,— ^and  he 
has  understood  it  has  been  called  a  corner. 

For  defendant,  Wm.  Woodward  testified:  He  thinks  it  was  in  1793,  when  he 
purchased  the  lot  No.  13.  The  deed  is  dated  1795,  Capt.  Benham  and  James 
Dement  owned  No.  12  at  that  time.  It  was  planted  with  a  peach  orchard. — 
Fifteen  or  sixteen  years  ago,  the  present  fence  between  the  lots  was  built.  Mr. 
Henderson  run  the  line,  and  carried  it  about  thirty  feet  north  of  the  old  line. 
The  Sycamore  was  then  the  comer  of  No.  13,  the  south  west  comer.  Hcnder- 
ton's  line  runs  east  from  that  tree,  so  far  north  of  the  fence  on  the  east  side,  as 
so  leave  thirty  feet  between  it  and  the  fence,  leaving  out  of  my  lot,  a  triangular 
piece  of  ground.  I  went  before  tiiey  (the  commissioners)  had  dispersed,  and 
told  them  I  must  revoke  what  I  had  done.  I  could  not  consent  to  alter  my 
fences,  but  must  continue  to  hold  as  I  had  done.  Some  person,  one  of  the  body, 
said,  then  if  I  don't  sign  it,  it  will  be  of  no  use  to  record  it.  Mr.  St.  Clair 
•aid,  yes,  by  God  wo  will  record  it.     1  have  occupied  out-Iot,  No.  15,  more  than 
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twenty*iive  years.    The  south  fence  of  No.  13  did  not  run  the  course  of  the 
lines  between  the  lots. 

R.  R.  Williams  testified,  he  was  in  the  room  where  the  commissioners  were 
— Mr.  Woodward  stepped  up  and  put  his  hand  upon  the  paper,  and  said  he 
should  revoke  what  he  had  done.  It  was  soon  afler  they  had  gone  into  the 
house.  Mr.  Hunt  was  in  the  room,  I  think.  General  Lytle,  Mr.  St.  Clair  and 
others  were  present. 

Mr.  Henderson  presumes  he  did  not  find  any  old  traces  of  old  lines.  One 
comer  which  he  found  agreed  with  the  new  lines,  and  one  did  not,  but  varied 
a  little.  My  impression  at  that  time  was,  that  the  out-lots  were  intended  to 
contain,  and  did  actually  contain  four  acres,  strict  measure.  He  surveyed  a 
good  deal  there  for  Judge  Symmes  and  Joel  Williams. 

There  is  not  a  general  satisfaction  by  the  claimants,  in  the  new  survey.  The 
north  line  of  the  town  is  a  section  line.  Originally  and  now  those  out-lots  ex- 
tended to  the  section  line. 

Defendant  then  gave  in  evidence: — 

A  deed  from  J.  C.  Symmes  to  said  Willii^m  Woodwards  for  fraction  north  of 
No.  8,  dated  September  7,  1804, 

A  like  deed  for  out-lot  No.  8,  same  date. 

A  like  deed  for  out-lot  No.  18,  dated  October  1,  1796. 

Another  deed  from  Levi  Woodward  to  William  Woodward  for  out-Iots  Nos. 
21  and  22,  and  fraction  north  of  Nos.  21  and  22. 

Plaintiff's  rebutting  evidence. 

Oliver  M.  Spencer  testified — He  was  one  of  the  commissioners,  and  has  no 
recollection  that  Woodward  revoked  the  submission.  Does  not  know  that  any 
one  attempted  to  act  upon  the  submission  or  award. 

Col.  John  S.  Wallace,  one  of  the  commissioners,  testified — He  does  not  rec- 
ollect that  there  was  any  objection  made  by  Mr.  Woodward  to  the  submission 
or  award,  or  that  he  pretended  to  revoke  the  same.  That  there  were  stakes 
set  down  for  the  corners  of  the  out-lots,  and  people  occupied  and  improved, 
and  fenced  accordingly.  Cross  examined.  David  Logan  enclosed  the  lot  No. 
13,  and  assisted  my  father  to  enclose  the  lot  No.  14.  Logan  enclosed  the  lot 
No.  13  in  1791  or  1702. 

Defendant's  counsel  then  gave  in  evidence,  a  deed  from  J.  C.  Symmes  to  John 
Machin,  for  out-lot  No.  15,  dated  Jan.  6, 1799.  There  was  a  verdict  for  plain- 
tiff, and  a  motion  for  new  trial,  reserved  for  decision,  d&c. 

The  reasons,  as  stated,  are,  1st.  Because  plaintiff  did  not  show  any  sufficient 
title  to  make  an  entry,  on  the' premises  described  in  his  declaration. 

2d.  Because  said  verdict  is  contrary  to  evidence. 

3.  Because  the  statute  of  limitations  was  a  bar  to  the  plaintiff's  recovery. 

4.  Because  the  court  mistook  the  law  in  charging  the  jury. 

To  the  first  objection,  or  reason  assigned,  it  may  be  sufficient  to  say,  that  the 
plaintiff  proved  a  perfect  legal  title  in  his  lessor,  which  has  usually  been  con- 
sidered a  sufficient  right  of  entry  to  maintain  an  action  of  ejectment,  prima  fa' 
cie.  Again,  the  award,  if  found  by  the  jury,  to  have  been  made,  before  revo* 
cation  of  the  authority  of  the  commissioners,  or  arbitrators,  establishes  a  right 
of  entry  sufficient  to  entitle  him  in  whose  favor  made,  to  recover  in  ejectment. 
(15.  John.  Rep.  199,  SeUick  v.  Adams.  3.  East.  Rep.  15,  Doe^  Morris  and  oth- 
irs,  V.  Rossu.     2.  Caine's  Rep.  199,  S20.) 
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If  by  the  second  reason  assigned,  (that  the  verdict  is  contrary  to  evidence)  is 
intended  that  there  was  not  evidence  that  defendant  was  in  possession  of  the 
premises  at  the  time  the  declaration  was  served  upon  him,  the  answer  that  he 
relied  so  much  upon  the  fact,  that  he  was  so  in  possession,  and  that  he,  and  those 
under  whom  ]ie  claimed  ti'lc,  had  been  so  in  possession,  from  the  year  17t3, 
might  reosoiKi'^ly  he  considered  sufficient,  without  any  formal  proof  of  that  pos- 
session.     The  ciiiof  ground  of  his  defence  being,  the  bar  which  the  statute  of 
limitations  interposed  in  such  cases,  would  have  no  foundation  in  fact,  unless 
such  possession  was  proved  or  admitted.     In  this  case,  it  was  not  disputed,  and 
was  considered  by  the  court,  as  yielded  on  all  sides,  at  least  by  the  plaintflT; 
and  was  most  strenuously  maintained  by  defendant's  counsel.     The  matters 
litigated  at  the  trial,  and  which  only  are  entitled  to  consideration,  were,  first, 
the  true  boundary  between  the  two  lots  Nos.  IS.  and  13.     If  that  was  found  to 
be  any  considerable  distance  north  of  plaintiff 's  fence  and  possession:  then, 
secondly,  was  that  possession  adverse  to  plaintifi*'s  title,  or  subordinate:  thirdly 
did  it  continue  adverse  twenty  years,  from  the  taking  effect  of  the  statute  of 
limitations,  June  1,  1804,  before  the  commencement  of  this  action,  November 
8,  1824.     Or  did  its  adverse  character  cease,  by  the  acts  of  the  parties,  in  en- 
tering  into  the  submission  and  agreement  aforesaid,  and  the  making  the  award 
above  set  forth?  Both,  or  either? 

The  question  whether  the  submission,  and  the  autliority  by  it  vested  in  the 
commissioners  to  make  the. award,  was  revoked  by  Mr.  Woodward  before  the 
award  was  completed,  or  not,  was  left  to  the  jury,  being  matter  of  fact,  proper  for 
their  determination.  Thoy  were  advised  that  it  was  incumbent  on  the  defend- 
ant to  satisfy  them  that  the  power  had  been  so  revoked,  before  the  award  was 
completed,  else  the  award  would  be  valid  against  Woodward,  and  all  claiming 
under  him — that  the  law  not  only  allowed  parties,  to  settle  amicably  their  con- 
troversies, and  in  this  way,  but  favored  such  settlements,  and  when  they  so  ap- 
peared, slight  proof  should  not  destroy  them.  It  ought  to  be  strong  and  con- 
vincing. 

The  jury,  upon  the  evidence  stated  above,  have  found  this  matter  in  favor 
of  the  plaintiff,  and  the  court  are  satisfied  with  their  verdict.  I  should  be  very 
unwilling  to  believe  those  commissioners  had  allowed  that  document  to  be  re- 
corded, without  noting  on  it,  the  fact  that  Woodward  had  revoked  the  submis- 
sion, if  he  had  actually  done  so,  before  it  was  completed.  Three  of  them  now 
testify  they  have  no  recollection  of  it,  if  he  did.  His  own  testimony  leaves  the 
impression  that  he  did  not  announce  his  intention  to  revoke,  until  too  late,  afler 
the  commissioners  had  finished,  and  no  longer  could  control  their  doings  in  that 
respect;  when  nothing  remained  to  be  done  but  to  record  the  instrument.  The 
testimony  of  Williams  makes  the  same  impression:  he  says  Mr.  Woodward  step- 
ped up  and  put  his  hand  on  the  paper,  and  said  he  should  revoke,  &c.  Neither  of 
these  witnesses,  or  any  other,  state  any  act  done  by  the  commissioners,  or  ei- 
ther of  them,  as  signing  the  award,  afler  Mr.  Woodward  spoke  of  revoking 
their  authority.  The  award  being  thus  properly  established,  by  the  jury,  its 
effect  is  decisive,  in  this  action,  and  upon  this  motion  for  a  new  trial,  which  ac- 
cordingly should  be  overruled.  Were  it  necessary,  in  this  case,  I  should  fee 
at  liberty  to  say,  that  the  agreement  ought,  and  would  have  the  effect  in  law, 
to  preclude  Woodward,  and  all  claiming  under  him,  knowing  it,  from  insisting 
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on  the  bar  of  the  statute,  or  that  his  possession  was  adverse.  In  9.  John,  Rep. 
104,  it  is  said:  "This  possession  has  continued  nearly  forty  years,  and  would  be 
conclusive,  unless  the  agreement,  said  to  have  been  made  in  1790,  should  be  suf- 
ficient to  take  the  case  out  of  the  statute  of  limitations." 

In  Doe  V,  Rossu,  above  quoted,  3.  East,  Rep.  15,  the  court  say:  "The  award 
cannot  have  the  operation  of  conveying  the  land.  But  there  is  no  reason  why 
the  defendant  may  not  conclude  himself  by  his  own  agreement,  from  disputing 
the  title  of  the  lessor  in  ejectment."  Dane^s  Abr.  vol.  5,  p.  187,  Ch.  141,  Art. 
7,  S.  9.  "The  defendant  is  concluded  by  his  own  agreement  from  disputing  the 
title  of  the  lessor  m  ejectment."  {Id.  2.  Caine*s  Rep.  320.)  If  then  the  award 
did  not  bind  the  defendant,  the  agreement  did,  and  then  it  would  be  a  question  of 
fact  for  the  jury,  where  was  the  true  line  between  the  two  lots.  It  was  so  left 
to  them,  and  they  have  found,  and  correctly,  upon  the  evidence,  that  by  that 
line  the  plaintiff  is  entitled  to  a  piece  of  the  ground,  as  part  of  No.  12,  which 
is  included  within  defendant's  fence,  as  part  of  No.  13.  Upon  no  principle  is 
the  verdict  contrary  to  evidence;  nor  do  1  think  the  defendant  can  rely  on  the 
statute  as  a  bar.  As  to  the  charge,  I  concur  with  my  brethren,  that  it  was 
nothing  erroneous  or  against  law. 
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The  asfigument  of  a  note  secured  by  mortgnge,  and  a  delivery  of  the  inottgage  deed  whhoul  an 
aciual  abiigument,  transfers  all  the  rights  secuieci  by  the  mortgage. 

Previous  to  the  act  of  1818,  a  seal  was  not  necessTiy  to  an  acknowledgment  of  a  deed,  except 
where  the  estate  of  a  feme  covert  was  to  be  conveyed. 

It  is  not  suiBcient  to  postpone  a  prior  niortgngc,  that  the  first  mort2;agee  assisted  in  the  execution 
of  a  second  mortgage;  hut  it  must  appear  affirmatively,  that  the  first  mortgagee  denied  or  fiaudu" 
lently  concealed  his  title. 

A  defendant  cannot  set  up  one  defence  in  his  answer,  and  upon  the  final  heaiingrely  upon  anoth" 
er;  his  allegations  and  proofs  must  correspond. 

This  was  a  suit  in  chancery,  to  subject  to  sale  certain  mortgaged  premises, 
and  was  reserved  from  the  county  of  Geauga.  The  bill  was  filed  by  Charles 
C.  Paine,  as  administrator,  with  the  will  annexed,  of  Samuel  W.-  Phelps,  and  set 
forth,  that  on  the  8th  of  June,  1813,  the  defendant  French,  who  then  owned  the 
premises  in  controversy,  mortgaged  the  same  to  one  Daniel  S.  Cbit,  to  secure 
the  payment  of  five  hundred  dollars,  which  mortgage  was  duly  recorded,  and 
afterwards,  on  the  18lh  of  May,  1819,  was  duly  assigned  by  Coit  to  the  defend- 
ant Ford.  This  assignment  was  also  duly  recorded.  On  the  27th  of  September, 
1814,  French  mortgaged  the  same  lands  to  one  Gaius  Pease,  to  secure  the  pay- 
ment of  a  note  of  the  same  date,  for  the  sum  of  nine  hundred  and  ninety-seven 
dollars  and  twenty-nine  cents,  payable  in  one  year.  This  mortgage  was  record- 
ed September  29th,  1814;  but  there  was  no  seal  attached  to  the  certificate  of 
acknowledgment,  by  the  Justice  of  the  Peace.  On  the  11th  of  November, 
1814,  Pease  assigned  his  mortgage  to  Phelps,  of  which  assignment  French  had 
notice,  and  on  the  20th  of  January,  1816,  paid  Phelps  upon  the  mortgage  four 
hundred  and  fifty  dollars.     On  the  16th  of  November,  1818,  French  conveyed 
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the  lands  in  oontroversy,  with  general  warranty,  to  Ford;  the  deed  was  record- 
ed  on  the  18th  of  December,  1818,  and  was  absolute  in  its  terms,  but  intended 
merely  as  security  for  advances  made  to  Ford.  On  the  19th  of  March,  1827, 
French  gave  Ford  a  quit-claim  deed  for  the  same  premises,  under  which  Ford 
took  possession,  French  having  always  occupied  previous  to  that  time.  Phelps 
died  on  the  1st  of  July,  1826.  The  complainant  prayed  that  the  mortgaged 
premises  might  be  sold,  subject  to  Coit's  mortgage,  and  the  proceeds  applied  to 
the  payment  of  the  mortgage  assigned  by  Pease  to  Phelps. 

The  defendant.  Ford,  answered,  and  denied  all  knowledge  of  the  note  and 
supposed  mortgage  given  by  French  to  Pease,  but  admitted  that  after  the  deed 
toiiimself,  of  November  16th,  1818,  he  had  heard  of  said  supposed  mortgage, 
but  insisted  that  it  could  not  operate  as  notice,  in  consequence  of  the  want  of  a 
seal  to  the  acknowledgment.  He  also  denied  all  notice  of  the  supposed  mortgage 
at  the  time  he  took  the  assignment  of  Coit's  mortgage.  He  further  alleged,  that 
on  the  16th  of  November,  1818,  he  purchased  the  premises  of  French  for  the 
sum  of  four  thousand  five  hundred  dollars,  and  was  at  that  time  entirely  ignorant 
of  any  mortgage  on  the  same,  except  Coit's  mortgage;  that  Phelps  had  full 
knowledge  of  this  purchase,  and  the  payment  of  the  consideration  money;  that 
this  defendant  and  French  applied  to  Phelps  to  draw  the  deed,  who  did  so;  and 
was  not  only  silent  as  to  any  claim  he  might  have  on  the  land,  but  told  defend- 
ant  that  there  was  no  mortgage  or  other  lien  on  the  same,  except  Coit's  noort- 
gage.  This  defendant  neither  admitted  or  denied  that  the  deed  of  November 
16th,  1818,  was  intended  to  secure  advances  made  by  him  to  French, 

The  defendant,  French,  admitted  all  the  material  allegations  in  the  biiJ,  and 
stated  further,  that  at  or  just  before  the  time  of  the  execution  of  the  deed  of  No- 
vember 16th,  1818,  he  gave  Ford  notice  of  the  mortgage  to  Pease,  and  also 
stated  that  that  deed  was  intended  only  as  security  for  advances,  and  ihat  Ford 
gave  him  an  instrument  of  writing  to  that  effect. 

It  appeared  from  the  exhibits  and  testimony,  that  the  note  given  by  French  to 
Pease  for  nine  hundred  and  ninety -seven  dollars  and  twenty-nine  cents,  was 
iwsigned  by  Pease  to  Phelps,  by  an  endorsement  on  the  back  of  the  nofe;  but 
there  was  no  actual  assignment  of  the  mortgage,  which  was  given  to  secure  the 
note.  It  was  admitted  that  the  deed  of  November  16th,  1818,  was  drawn  by 
Phelps,  and  in  his  own  hand  writing.  It  was  also  in  proof,  that  some  time  in 
the  spring,  or  in  the  month  of  June,  1826,  Phelps  told  the  witness  that  he  had 
advised  Ford  to  give  French  fbrther  time  to  pay  his  debt,  and  assigned  as  a 
reason,  that  Ford  had  a  clear  title  to  the  farm,  or  that  there  was  no  claim  on 
the  land  except  Ford's;  and  that  there  was  an  agreement  between  French  and 
Ford,  giving  further  time  to  pay,  which  was  written  by  Phelps,  but  was  after- 
wards  cancelled. 

PhelpSf  for  the  complainant.     Webby  for  defendants. 
By  the  Cotjkt. 

1.  It  seems  to  be  settled  law,  that  an  assignment  of  a  note  in  writing,  and 
delivery  of  the  mortgage  deed,  transfers  all  the  rights  secured  by  the  mort- 
gage.  (1  Johns.  Rep.  580.  8  John.  Ca.  322.  2  Sto.  Dig.  110.  4  Johns.  41. 
1  Galkson,  155.  1  Ohio  Rep.  820.) 
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2.  Is  the  mortgage  to  Pease  defectivey  for  want  of  a  seal  to  the  acknowledg* 
ment,  of  the  Justice  of  the  Peace  1  No  seal,  or  other  ceremony,  in  the  acknow- 
lodgment  of  deeds,  executed  by  a  man^  or  by  an  unmarried  tooman,  was  required 
by  any  law  of  this  sUte,  until  the  statute  of  1819.  (Vol.  16, 192.)  The  law 
adopted  from  Pennsylvania,  in  1795,  required  that  all  deeds  executed  by  hus^ 
band  and  tnfe,  should  be  acknowledged  in  a  certain  manner,  and  such  acknow- 
ledgment should  be  certified,  upon  the  deed,  under  the  band  and  seal  of  the  Judge 
or  Justice  of  the  Peace. 

This  distinction  between  deeds  executed  by  husband  and  wife,  and  other 
deeds,  was  maintained  in  the  statutes  of  1602  and  1805;  and  it  was  not  till  1818, 
that  the  distinction  was  annulled,  and  a  seal  required  to  the  acknowledgment 
of  all  deeds. 

The  seal,  and  other  cerenaonies,  in  the  acknowledgment  of  deeds,  by  husband 
and  wife,  were  doubtless  intended  to  protect  the  rights  of  married  women;  and 
were  originally  introduced  into  our  law  to  supply  the  place  of  the  common  law 
ibrmalities,  in  the  conveyance  of  real  estate  by  femes  covert. 

The  mortgage  in  question,  having  been  executed  in  1814,  by  French  alone, 
no  seal  was  required  to  the  acknowledgment;  it  was,  therefore,  well  recorded, 
and  conveyed  notice  to  Ford. 

3.  The  mortgage  having  been  duly  recorded,  Ford^s  subsequent  purchase 
was  necessarily  subject  to  the  rights  of  the  mortgagee,  or  his  assignee,  unless 
there  was  such  a  fraudulent  suppression  of  the  truth,  or  suggestion  of  falsehood, 
by  Phelps,  as  to  authorize  a  court  of  equity  to  postpone  or  annul  his  mortgage, 
if,  at  the  time  of  Ford's  advancement  or  purchase,  Phelps  denied,  or  stood  by, 
and  when  questioned,  concealed  his  own  title,  he  practised  a  fraud,  and  has  no 
right  against  Ford.     (4  John.  i^hy.  65.) 

f'ord,  in  finswer,  alleges  that  Phelps  drew  up  the  deed,  and  was  not  only  si- 
lent as  to  his  own  claim,  but  asserted  that  there  was  no  mortgage  or  other  lien  on 
the  land,  except  Colt's  mortgage.  This  allegation  is  not  responsive  to  any 
charge  contained  in  the  bill,  but  is  new  and  distinct  matter,  setup  in  the  answer, 
to  avoid  a  pre-existing  right  in  Phelps  ;  and  must  therefore,  be  proved.  (2 
Johns.  Ch.  62.  2  Vesey,  587.  1  Johns.  Rep.  580.)  It  is  agreed  between  the 
parties,  that  Phelps  drew  up  the  deed  fVom  French  to  Ford;  but  this  circum- 
stance tieither  proves  nor  disproves  the  charge  of  fraud.  It  is  not  sufficient  to 
postpone  a  prior  mortgage,  that  the  mortgagee  assisted  in  the  execution  of  a 
second  mortgage;  but  it  must  appear  affirmatively,  that  the  first  mortgagee  de- 
nied or  fraudently  concealed  his  title.  The  mortgage  of  Phelps  being  duly  re- 
corded, was  notice  to  all  the  world,  and  the  fact  that  he  acted  as  a  scrivener, 
in  drafting  a  subsequent  mortgage,  cannot,  per  se,  operate  as  a  forfeiture  of  his 
rights.  There  is  no  evidence  that- Phelps,  at  the  time,  either  concealed  his  ti- 
tle, or  denied  its  existence. 

The  only  testimony  in  the  cause,  is  the  deposition  of  the  younger  Ford,  and 
that  refers  exclusively  to  a  transaction  in  1826,  a  few  days  before  the  death  of 
Phelps,  and  nearly  eight  years  after  Ford's  purchase  or  advancement.  This 
testimony,  taken  in  its  strongest  sense,  amounts  to  no  more  than  an  admission, 
by  Phelps,  that  the  mortgage  money  had  been  paid.  But  Ford,  by  his  plead- 
ings, does  not  rest  his  rights  upon  this  ground.  He  does  not  pretend,  in  his 
answer,  that  the  mortgag*  was  paid  in  1826,  or  at  any  other  time,  but  insists 
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that  Phelps  shall  be  poetponed,  by  reason  of  the  alleged  frand  pnctiaed  in  161A. 
His  proof  does  not  corraapood  with,  or  support  his  allegatioiis.  A  defendaat 
cannot  set  up  one  defence  in  his  answer,  and  upon  the  final  hearing  rely  ttpoii 

another.     His  allegations  and  his  proofs  must  eorrespoDd. 
Decree  for  complainant. 

Judge  Bbusu  dissented. 

The  testator  in  his  life  time,  to  wit:  November  11,  1814,  obtained  from  Galas 
Pease  the  assignment  to  him  of  a  note  of  hand  for  nine  hundred  and  ninety- 
seven  dollars  and  twenty-nine  cents,   payable  one  year  from  date,  and  dated 
September  17,  1814,  made  by  defendant,  Jacob  French,  to  said  Pease.    Jann- 
ary  20th,  1816,  said  French  paid  testator  four  hundred  and  fifty  dollars;  the 
receipt  of  which  was  endorsed  on  the  note,  as  a  credit  or  receipt  of  ao  maefa 
that  day,  on  the  note.     To  secure  the  payment  of  that  note,*defendant,  French, 
had  given  to  said  Pease  a  mortgage  on  three  hundred  and  two  acres  of  land, 
lying  in  Geauga  county,  bearing  date,  and  no  doubt  executed  and  delivered, 
on  the  same  day  of  the  note,  September  27,  1814. .  it  is  said  in  the  bill,  and 
admitted  in  French's  answer,  that  this  mortgage  was  assigned  and  transferred 
by  Pease  to  the  testator,  by  the  assignment  of  said  note.    There  is  nothing  in 
the  note,  or  assignment  thereon,  which  refers  to  the  mortgage  in  any  ^nj;  nor 
is  there  any  assignment  or  transfer  in  writing  of  said  mortgage,  by  Pease  to 
testator.     French,  before  the  execution  and  delivery  of  the  above  mortgage  by 
him  to  Pease,  had  given  a  mortgage,  ibr  the  same  land,  to  Daniel  L.  Coit,  bear- 
ing date  June  8th,  1813,  to  secure  the  payment  of  five  hundred  and  six  dollars. 
This  last  mortgage  was  sold  and  transferred,  by  assignment  in  writing.  May, 
1819,  by  Coit's  agent,  Perkins,  to  defendant,  Ford.     Before  that  time,  to  wit. 
November  10,  1818,  defendant,  French,  sold  and  conveyed  to  Ford,  the  same 
land,  for  the  consideration  of  four  thousand  five  hundred  dollars.     This  deed 
was  written  for  the  parties  by  the  testator,  Phelps,  that  is,  a  printed  blank  deed 
was  filled  up  by  him,  at  the  request  of  the  parties  thereto,  said  French  and  his 
wife,  of  the  first  part,  and  defendant.  Ford,  of  the  second  part. 

The  bill  statq|,  and  defendant,  French,  admits,  that  he  gave  to  Ford  a  quit- 
claim deed  for  the  same  land,  March,  1 827.  Defendant,  Ford,  says  nothing 
about  this  quit-claim  deed,  in  his  answer,  probably  because  he  considered  it  *ui- 
important  in  the  controversy,  as  it  undoubtedly  is. 

Phelps,  the  testator,  died  in  1826.  His  administraior,  with  the  will  annexed 
to  his  administration,  now  brings  this  bill,  setting  forth  the  above  conveyances 
and  incumbrances  upon  said  farm  and  tract  of  land,  and  hmists  on  the  right 
of  his  testator,  and  his  right,  as  personal  representative,  to  have  the  premises 
sold,  to  pay  him,  as  such  administrator,  the  balance  due  on  said  note,  after  sat- 
isfying the  prior  incumbrance,. created  by  the  mortgage  to  Coit,  now  bdoogin^ 
to  defendant,  Ford:  and  that,  after  deducting  the  said  sum  of  four  hundred  and 
fifty  dollars,  paid  und  endorsed  on  the  said  note,  the  balance  thereof  is  due. 

The  above  deeds  were  all  duly  recorded  in  Geauga  county,  and  eachof  tfaem 
is  still  entitled  to  preference,  according  to  its  date,  unless  the  defendant.  Ford, 
has  alleged,  in  his  answer,  and  proved  sufficient  to  postpone  and  bar  the  mesne 
incumbrance  to  Pease,  of  1814,  which  intervenes  between  the  Coit  mortgage 
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of  I818,aiid  of  Ford's  deed  of  1818;  and  the  plaintiff  will  be  entitled  to  the 
relief  heseekSy  if  he  has  sufficiently  shewn  his  right  to  the  mortgage  from  de- 
f^idanty  French,  to  Pease,  and  has  the  proper  parties  before  the  court,  to  ena- 
ble  them  to  decree* 

Ford's  answer  denies,  expUctly,  more  than  once,  all  knowledge  (that  is,  ac- 
tual knowledge)  of  the  existence  of  the  mortgage  and  note  from  French  to 
Pease,  at  the  time  he  received  the  deed  from  French  to  him,  and  paid  for  the 
land,  the  consideration  therein  expressed.  He  states  in  his  answer,  that  testa- 
tor,  Phelps,  had  full  knowledge  of  the  purchase  by  him  from  French,  and  the 
consideration;  and  that  he,  Phelps,  was  applied  to  by  both,  to  draw  the  deed, 
and  did  draw  it;  that  it  is  in  his  hand  writing,  and  that  he,  Phelps  then  told  him, 
Ford,  that  there  was  not  any  mortgage,  claim,  or  lien  on  the  land,  except  his, 
Ford's,  and  charges  the  fraud  of  concealing  the  mortgage  to  Pease,  &c. 

Plaintiff's  counsel  admit,  in  writing,  that  the  deed  from  French  to  Ford,  da- 
ted November  16, 1818,  is  in  the  hand  writing  of  Phelps,  except  the  printed 
part,  the  signatures  of  the  grantors  and  witnesses.  The  deposition  of  Seabury 
Ford,  defendant's  son,  proves  the  confession  of  Phelps,  made  in  1826,  that  he 
^*  had  advised  defendant.  Ford,  to  give  time  of  payment  to  French  for  his  debt, 
assigning  as  a  reason,  that  he,  Ford,  had  a  clear  title  to  the  farm,  or  that  there 
was  no  claim  on  the  land,  except  his^  or  similar  words,  conveying  the  same 
idea;  and  it  being  so  clear,  was  a  sufficient  security  for  the  debt."  In  answer 
to  a  question,  by  counsel, ''  If  Phelps  told  the  time  he  had  this  conversation, 
and  gave  this  advice,"  witness  answers:  "  I  do  not  recollect  that  he  did,  but  I 
suppose  that  it  was  a  few  months  before,  as  an  agreement  was  made  between 
said  French  and  Ford,  giving  further  time  to  pay;  and  said  agreement  Was 
written  by  Samuel  W.  Phelps,  but  was  afterwards  taken  up  and  cancelled." 

The  bill  states  that  Phelps  died  on  the  1st  of  July,  1826.  Defendant,  Ford, 
could  not,  therefore,  by  interrogations  in  his  answer,  call  for  any  confession  of 
the  matters  stated  by  him.  Th^reis  not,  and  consequently  could  not  be,  any 
denial  of  those  allegations.  Yet  the  plaintiff  must  prove  them,  but  is  pot  bound 
to  the  extraordinary  proof  of  two  witnesses,  as  in  case  of  a  denial  by  a  party 
under  oath,  or  of  one  witness,  with  circumstances  corroborating  his  testimony. 

The  ground  of  defence,  upon  the  merits  in  this  case,  is,  thai  if  Phelps  is  the 
real  owner  of  the  mortgage  frohi  French  to  Pease,  he  fraudulently  concealed 
from  defendant,  Ford,  the  knowledge  of  the  fact,  or  that  any  such  claim  rested 
upon  the  estate  in  controversyi  at  a  time  when  it  was  important  for  him.  Ford, 
to  know  it,  when  he,  Phelps,  was  bound  in  conscieoce  to  disclose. 

I  know  of  no  legal  reason,  why  I  may  discredit  the  witness,  Seabury  Ford, 
although  he  is  the  son  of  defendant,  for  whom  he  testifies.  There  is  no  denial 
of  the  matters  he  has  related,  or  evidence  against  his  character.  His  evidence 
harmonizes,  in  every  respect,  with  the  uniform  conduct  of  the  testator,  sustain* 
ing  the  honesty  and  fairness  of  tiiat  conduct,  which,  otherwise,  it  would  be  im- 
possible to  reconcile  with  integrity  and  honor. 

Are  we  not  bound  to  believe,  that  a  witness,  uncontradicted,  tells  the  truth, 
when  he  proves  the  adversary  party  honest,  rather  than  presume  the  contrary, 
without  any  proof?  There  is  no  evidence,  that  Phelps  ever  claimed  the  mort- 
gage of  Pease,  as  a  security  for  the  note  asssigned  to  him ;  he  ought,  therefore, 
well  say,  there  was  no  other  lien  upon  the  land  but  Ford's,  and  pursuade  Ford 


•It  PAINB  t.  FORD,  BT  AL. 

lo  givetrmeof  payment,  and  write  for  the  parties  an  inatrumMity  tftipulatui^ 
such  extended  credit ;  which,  in  this  instance,  bad  the  effect  in  law,  to  conTeit 
the  absolute  deed  into  a  mortgage.  The  witness  was  not  informed  by  Phelps 
when  he  gave  the  advice,  to  give  time  of  payment.  What  then  is  our  duty, 
but  to  infer  that  the  time  was  when  the  act  done  would  have  the  effect  intended, 
and  which  the  witness  says  it  had  ?  The  object  and  purpose  of  the  statements  of 
Phelps,  and  his  advice  to  Ford,  was  to  procure  time  of  payment  for  French. 
The  motive  of  Phelps  may  be  altogether  imraatenal,  but  it  is  difficult  to  imar 
gine  any  other  than  a  favor  to  French,  or  to  advance  his  own  interest,  or  both. 
The  latter  might  be  effectually  accomplished,  by  the  delay,  which  nugfat  ena. 
ble  French,  in  the  mean  time,  to  raise  the  money,  to  pay  off*  Phelps'  debt,  if  he 
owed  him  any  at  that  time,  on  that  note,  or  on  any  other  account.  Whatever 
the  motive  or  object,  the  effect  of  those  statements  and  advice,  was  to  change 
the  nature  of  the  title,  which  Ford  had  to  the  land,  from  an  absolute  to  a  cod» 
ditional  fee,  extending  the  equity  of  redemption  to  French  a  considerable  lenglb 
of  time,  and  thereby  enlarging  his  rights. — ^This  in  law,  happen  when  it  woold» 
is  sufficient  to  postpone  and  bar  the  lien  of  him  who  procureo  this  to  be  done, 
by  denying  his  own  title,  if  he  has  any  at  the  time,  and  persuading  thereby  his 
adversary  to  change  his.  And  moreso^  if  Mb  was  done,  (and  I  feel  warranted, 
from  the  evidence  and  all  the  circumstances  of  the  case,  lo  find  it  was)  at  the 
time  when  the  absolute  deed  was  made.  It  seems  to  me  there  i»  betler  reason 
to  believe  it  was  done  at  that  time,  than  any  other. — ^That  it  was  done  there  ia 
no  reason  to  doubt,  unless  there  be  good  reason  to  discredit  the  witness.  As  I 
understand  the  case,  the  actions  of  the  parties,  and  the  circumstances  of  the 
entire  transaction,  corroborate  the  witness  in  every  particular  so  far  as  he  on. 
dertakes  to  speak  with  any  certainty.  The  testator  acquired  his  right  to  that 
lien,  if  at  all,  when  the  note,  was  assigned- to  him,  and  by  that  act — that  waa 
1814.  A  payment  was  made  to  him  in  1816,  of  $450.  Is  it  not  remarkable 
he  did  not  assert  his  right  to  this  security,  and  coerce  payment  of  this  debt, 
during  his  life,  if  he  had  the  right,  and  the  debt  subsisted,  from  1814  or  1816 
until  1826  ?  In  the  mean  time  deny  his  own  right,  and  aswre  his  neighbor  ha 
was  perfect!  I  cannot  overcome  the  reluctance  I  feel  to  set  it  upi  at  this  late 
day. 

A  sleeping  mortgage,  denied  during  all  the  life  of  the  testator,  to  be  set  up 
after  his  death  by  his  personal  xepresentative,  and  that  with  such  a  doubtful  title 
to  it,  as  here  is  manifested.  It  may  sleep  on  for  me.  I  cannot  lend  my  aid,  to 
give  it  force  to  take  from  that  neighbor  his  estate,  clear  of  every  other  ^nbar- 
rassment,  and  clear  of  this,  if  any  faith  may  be  given  to  the  assurance  of  his 
testator,  in  his  life  and  in  his  action^  neither  of  which,  in  this  respect,  did  he 
ever  contradict.  It  is  due  to  his  memory  to  believe,  as  he  declared,  that  no  such 
claim  existed  on  the  land.  I  should  also  be  prepared  to  say,  that  as  he  acted, 
as  the  agent  of  French  and  Ford,  in  preparing  the  deed  from  French  and  wife 
to  Ford,  being  the  scrivener,  it  would  be  fraudulent  in  him,  if  alive,  to  set  up 
any  claim  to  an  incumbrance  which  he  then  held  on  the  land,  and  forebore  to 
to  disok)se  to  Ford,  who  was  giving  a  full  consideration  for  it.  Within  the  mean- 
ing  of  Chancellor  Kent,  in  BrinkerJwf  and  others^  «.  Lansmg,  (4  John.  CfL 
Rep.  70,  71,  72,)  I  consider  this  employment  of  the  testator,  to  prepare  for  the 
parties  the  conveyances,  as  equivalent  to  *«asking  imfermation,''  and  his  *%ilenoe 
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deceptiTe,**  if  Indeed  he  could  claim  any  title  vested  in  himself,  at  that  time,  of 
the  same  land  thus  about  to  be  exchanged  by  French  for  so  great  a  price. 

For  him  to  insist  on  his  title,  under  such  circumstances,  if  not  technically 
"active  fraud,"  within  the  Chancellor's  meaning,  it  seems  to  me,  he  would  say 
it  was  most  wickedly  inactive,  deception,  and  treacherous ;  against  good  faith, 
and  pernicious  in  its  consequences.  In  its  features  and  circumstances,  there  is 
really  no  analogy  between  that  case,  and  the  presetit.  It  introduced  the  sub- 
ject of  this  fraud,  (by  concealment  of  title,  when  others  were  dealing,)  but 
made  no  case  for  relief.  And  the  Chancellor,  in  discoursing  upon  it,  ran  it 
down,  so  eloquently,  that  there  would  be  room  to  question  the  precision  or  accu- 
racy of  his  language  as  to  this  active  fraud,  there  considered  necessary  in  all 
cases,  if  it  could  be  made  applicable  to  this  case  and  its  circumstances.  On 
the  whole,  it  is  my  opinion,  that  the  bill  ought  to  be  dismissed;  and  at  any  rate, 
that  no  decree  can  be  made,  for  plaintiff,  until  Gains  Pease  be  made  a  party. 
{MaOaw  v.  Hinde,  12.     Wheaton,  X93, 196.     9.  Crunch  ^5.     1.  Peters,  248.) 


BUELL  V.  CROSS. 

However  summary  or  irregular  the  judgment  of  a  competent  tribunal  may  be,  it  cannot  be  treated 
as  a  nullity.  , 

A  person  iiaving  an  option  of  law  or  equity,  after  selecting  one  tribunal,  cannot  resort  to  the 
other. 

Equity  cannot  revise  tiie  errors  of  a  court  of  law. 

This  was  a  suit  in  chancery,  and  reserved  for  decision  by  the  supreme  court 
of  Washington  county. 

The  bill  stated,  that  sometime  previous  to  the  14th  of  May,  1817,  the  plaintiff 
was  treasurer  of  a  certain  company  or  association,  existing  in  Washington 
county,  and  known  by  the  name  of  the  Duck^creck  Bridge  Company,  which 
company,  before  that  time,  and  under  an  act  .of  the  legislature  of  Ohio,  had 
erected,  at  a  great  expense,  a  bridge  across  Duck-creek,  and  had  been  accus- 
tomed to  receive  tolls,  authorized  by  said  act.  That  on  the  14th  of  May,  1817, 
one  William  Hart  and  the  plaintiff,  as  treasurer  of  said  company,  entered  into 
an  agreement  by  which  said  Hart  rented  said  bridge  for  the  term  of  one  year 
fX)r  the  sum  of  three  hundred  and  thirty -seven  dollars,  to  be  paid  quarterly. — 
That  to  secure  the  payment  of  the  rent,  Hart  executed  to  the  plaintiff,  as  such 
treasurer,  a  joint  bond  with  Obadiah  Lincoln,  Philip  Abbott,  and  Timothy 
Stanley,  as  securities.  That  no  part  of  said  rent  has  ever  been  paid  by  Har^^ 
or  any  of  his  securities.  That  Timothy  Stanley  died  sometime  in  March,^ 
1819,  leaving  a  will,  and  Abigail  Stanley  his  executrix,  who  made  probate  of 
the  will.  That  on  the  Idth  of  April,  1819,  the  plaintiff  commenced  a  joint  ac. 
tion  of  debt  on  said  bond,  against  Hart,  Lincoln,  Abbott,  and  Abigail  Stanley, 
as  executrix  of  Timothy  Stanley,  and  in  July,  1819,  a  judgment  was  rendered 
by  default,  against  all  the  defendants,  for  the  sum  of  five  hundred  dollars,  the 
whole  penalty  of  the  bond — no  breaches  having  been  assigned.  That  af\ef 
the  rendition  of  said  juudgment,  and  before  the  24th  of  March,  1825,  Abigail 
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Stanley  died,  and  the  administration  of  her  estate,  as  well  as  that  of  Timochy 
Stanley,  not  fully  administered  upon,  was  committed  to  the  defendant,  Lucius 
Cross. 

On  the  24th  of  March,  1826,  the  plaintiff  issued  a  sdre  facias  to  revive  said 
judgment  against  Cross,  as  administrator,  de  bonis  fum,of  Timothy  Stanley,iipoo 
which  Cross  appeared,  and  on  demurrer,  a  judgment  was  rendered  against  the 
plaintiff,  in  June,  1825.  Since  the  rendition  of  the  original  judgment,  Lincoln 
has  died  wholly  insolvent.  Hart  and  Ahbott  are  hoth  insolvent;  and  at  no  time 
since  the  renditicm  of  the  original  judgment,  could  any  thing  have  been  collect- 
ed from  Hart,  Abbott,  or  Lincoln.  Executions  against  them  were  returned,  no 
property  found. 

The  prayer  was,  that  Cross  be  decreed  to  pay  the  said  sum  of  three  hundred 
and  thirty  •seven  dollars,  with  interest,  to  the  plaintiff,  as  treasurer  of  the  Duck- 
creek  Bridge  Company,  and  for  general  relief. 

The  defendant  demurred  generally. 

iVye,  in  support  of  the  demurrer.     Goddard^  contra. 
By  ike  Coukt. 

The  plaintiff,  by  his  own  showing,  has  a  judgment  now  subsisting  against  the 
executrix  of  Stanley,  and  no  good  reason  is  assigned  why  that  judgment  dosi 
not  embrace  his  rights.  The  doctrine,  recognized  by  this  court,  in  8  Ohio  Ref* 
806,  is  applicable  to  this  cas^:  that  however  summary,  or  howerer  irregular, 
the  judgment  of  a  competent  tribunal  cannot  be  treated  as  a  nullity.  There  is 
an  explicit  and  formal  judgment,  and  although  the  proceedings  upon  which  it 
was  predicated,  may  be  unknown  to  our  jurisprudence,  still,  as  in  all  other 
judgments,  they  are  not  open  for  enquiry,  except  in  a  regular  mode  of  re-inves- 
tigation,  on  writ  of  error  or  certiorari.  The  remedy  of  the  plaintiff  is  purely  at 
law:  this  remedy  he  has  attempted  by  the  scire  facias.  If  he  properly  failed, 
his  rights  are  at  an  end;  if  improperly,  his  remedy  was  by  error  or  appeaL 

A  person  having  an  option  of  law  or  equity,  after  selecting  one  tribunal,  can- 
not  resort  to  the  other.  (1  Ohio  Rep.  486.  2  Ohio  Rep.  268.  3  Jokm.  Chi^ 
856.) 

It  is  unnecessary  to  determine  the  question  argued  by  counsel,  whether,  when 
the  legal  remedy  against  a  surety  is  extinct,  a  court  of  equity  will  enforce  tiie 
obligation.  This  court  would  hesitate,  before  they  adopted  the  doctrines  con- 
tained in  the  cases  cited  from  2  Wash.  188.  2  Hen.  ^JIBtn*  124. 

Bill  dismissed. 
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Thetututtt  of  limhatjous  besins  to  run  Trofn  Uie  tioie  of  the  iqjuiy  commUted,  sod  not  £io«  tht 
time  of  the  damagei  suitaiued,  or  discovery  of  the  injury. 

This  cause  was  reserved  for  decision  by  the  Supreme  Court  of  Hamihon 
county. 
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It  was  an  action  on  the  caae  to  recover  damages  of  the  def<»idant,  for  negli. 
g«ice  and  omission  of  duty,  as  Justice  of  the  Peace. 

The  declaration  alleged,  that  on  the  25th  of  April,  1825,  one  John  Stewart 
▼oluntarily  confessed  a  judgment,  in  favor  of  the  plaintiff,  Jacoh  Kerns,  before 
the  defendant,  as  a  justice  of  the  peace,  for  the  sum  of  one  hundred  and  seven- 
ty-two dollars  and  sixty-nine  cents.  On  the  28th  of  April,  1825,  Stewart  of* 
fered  one  Simon  Elliott,  as  security,  for  the  stay  of  execution  upon  this  judg« 
ment,  who  was  accepted  by  the  defendant;  but  the  entry  upon  his  docket  was 
so  carelessly,  negligently,  and  informally  made,  that  Elliot  was  not  legally 
bound  thereby.  Stewart  died,  insolvent,  before  the  supposed  stay  of  execution 
expired.  The  plaintiff  prosecuted  Elliot,  upon  the  informal  recognizance,  ta- 
ken by  the  defendant,  and  such  proceedings  were  thereupon  had,  that  this  court 
pronounced  the  supposed  recognizance  absolutely  void;  and  Elliot  was  dischar* 
gad.  The  plaintiff  claimed  the  amount  of  the  judgment,  with  interest,  and 
also  his  costs  and  expenses  in  prosecuting  Elliot. 

The  defendant  plead,  first,  not  guilty.  Second,  Hot  guilty,  within  one  year 
next  befbre  the  commencement  of^this  suit. 

The  plaintiff  joined  issue  upob  the  first  plea.  To  the  second  he  replied  spe« 
cially,  that  on  the  26th  of  January,  1828,  he  brought  an  action  of  debt,  against 
Elliot,  upon  the  supptied  recognizance,  in  the  court  of  Common  Pleas  of  Ham- 
ilton county,  in  which,  a  judgment  was  rendered  against  the  plaintiff,  at  No* 
▼ember  term,  1828.  The  plaintiff  appealed  to  this  court,  and  at  May  term^ 
1829,  this  court  gave  judgment  against  the  plaintiff,  upon  the  ground  that  the 
supposed  recognizance  was  void;  which  judgments  are  unreversed.  The  plain-* 
tiff  further  alleged,  that  this  suit  was  brought  within  one  year  after  his  rights 
were  made  known  by  the  decision  of  this  court,  at  the  May  term,  1829.  This 
suit  was  commenced  on  the  12th  of  December,  1829. 

To  this  replication  there  was  a  general  demurrer  and  joinder.  The  court 
belpw  sustained  the  demurrer,  and  gave  judgment  for  the  defendant,  from 
which  the  plaintiff  appealed  to  this  court. 

There  was  no  argument  in  support  of  the  demurrer. 

CasweU  and  Starry  contra. 

By  the  Cottst. 

The  plaintiff  insists  that  his  right  of  action  did  not  accrue  until  the  termina* 
tion  of  the  suit  in  this  court,  in  1829 :  and  unless  he  can  sustain  this  position, 
he  is  too  late  in  his  action.  For  if  the  action  accrued  when  the  mistake  was 
made,  or  when  the  supposed  stay  of  execution  expired,  or  when  the  suit  was 
instituted  against  Elliot,  more  than  one  year  had  elapsed  before  the  commence- 
ment of  this  suit. 

It  is  unnecessary  to  determine  the  precise  moment  when  the  statute  did  at- 
tach,  for  we  entertain  the  opinion,  that  no  later  period  can  be  selected  than  the 
institution  of  the  suit  against  Elliot.  Admitting  that  the  plaintiff  might  reason- 
ably expect  Elliot  to  fulfil  his  supposed  recognizance,  and  pay  the  debt,  yet^ 
when  he  evinced  his  intention  not  to  be  bound,  the  plaintiff's  remedy  against 
the  Justice  was  complete. 
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It  18,  however,  objected,  thdt  only  nominal  damages  could  have  been  reoor. 
ered,  previous  to  the  determination  of  the  i^uit  against  Elliot.  This  objectioB 
seems  to  be  removed,  and,  indeed,  the  whole  case  disposed  of,  by  the  decision 
of  the  Supreme  Court  of  the  United  States,  in  the  case  of  Wilcox,  et  oL  v.  Pbtm» 
mer,  4  Peters^  172.  It  was  a  suit  brought  against  an  attorney  for  neglig^K^e. 
The  plaintifTs  placed  a  note  in  the  hands  of  Plummer  for  collection.  On  the  7tli 
of  May,  1820,  he  commenced  a  suit  against  the  drawer,  but  neglected  to  do  so 
against  the  endorser.  The  drawer  proved  insolvent.  On  the  8th  of  February, 
1821,  Plummer  sued  the  endorser;  but  in  consequence  of  a  misnomer,  the  plain- 
ti^  were  non-suited  in  June,  1824.  Before  the  non-suit,  the  action  against  the 
endorser  was  barred  by  the  statute  of  limitations.  The  suit  against  the  attorney 
was  instituted  on  the  27th  of  January,  1825,  to  which  was  pleaded  the  statute 
of  limitations  of  North  Carolina,  which  interposes  a  bar  after  three  years.  Mr. 
Justice  Johnson,  in  delivering  the  opinion  of  the  court,  uses  this  language: 
"When  the  attorney  was  chargeable  with  negligence,  his  contract  was  viola* 
ted,  and  the  action  might  have  been  sustained  immediately.  Perhaps,  in  that 
event,  no  more  than  nominal  damages  may  be  proved,  and  no  more  recoVered; 
but,  on  the  other  hand,  it  is  perfectly  clear,  that  the  proof  of  actual  damage  may 
extend  to  facts  that  occur  and  grow  out  of  the  injury,  even  up  to  the  day  of  the 
verdict.  If  so,  it  is  clear  the  damage  is  not  the  cause  of  action.  This  is  fully 
illustrated  by  the  case  from  1  Salk.  11,  in  which  a  plaidpff  having  previously 
recovered  for  an  assault,  afterwards  sought  indemnity  for  a  very  serious  effect 
of  the  assault,  which  could  not  have  been  anticipated,  and,  of  consequence, 
could  not  have  been  compensated,  in  making  up  the  verdict.** 

The  cases  are  numerous  and  conclusive  on  this  doctrine.  As  long  ago  as  20ik 
Eliz,  1  Cro.  53,  this  was  one  of  the  pomts  ruled  in  the  Sheriffs  r.  Bradjihaw. 
And  the  case  was  r  strong  one;  for  it  was  altogether  problematical  whether  the 
plaintifl^  ever  should  sustain  any  damages  from  the  injury.  The  principle  has 
often  been  applied  to  the  very  plea  here  set  up,  and  in  some  very  modem  cases. 
That  of  BalUey  v.  Faulkner,  Z  B.  ^  A.  288,  was  exactly  this  case;  for  there 
the  damage  depended  upon  the  issue  of  another  suit,  and  could  not  be  assessed 
by  a  jury  until  the  final  result  of  that  suit  was  definitely  known.  Yet  it  was  held 
that  the  plaintiff  should  have  instituted  his  action,  and  he  was  barred  ibr  not  do- 
ing so.  In  Howell  v.  Youngs  b  B.  ^  C.  254,  the  same  doctrine  is  affirmed, 
and  the  statute  held  to  run  from  the  time  of  the  injury,  that  being^the  causa  of 
actipn,  and  not  from  the  lime  of  damage  or  discover  of  the  injury,     (a.) 

Demurrer  sustained. 

(a.)    The  recognizance  taken  by  the  Justice,  was  as  follows : 
Jacob  Kerns,  ^  Recognizance  bail,  25. 

V.  >     Simon  Elliot  appears,  and  acknowledges  bimaelf  bail  in  the 

John  Stewart.  J  above  case. 
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MAY  V.  BABCOCK,  ET  At. 

A  receipt  may  be  explained  by  parol. 

Where  a  bill  of  lading  was  signed  by  ihe  master  of  a  vessel,  acknowledging  the  receipt  of  certain 
l^ds,  and  vtating  that  they  were  to  be  trnnpported  from  Buffalo  to  Cleveland,  the  dangers  of  the 
Jakes  and  rivers  only  excepted ;  held^  that  the  legal  effect  of  this  agreement  was  to  convey  the  coods 
irom  Buffalo  to  Cleveland,  by  the  most  direct  route,  conveniently  adapted  to  that  purpose.;  and  that 
a  parol  agreement  between  the  master  and  shipper,  before  an  1  at  the  time  of  executing  the  ^Tl  of 
lading)  perniltting  the  master  to  deviate  from  the  usual  course,  was  inadmissible  evidence  in  an  ac- 
tion by  the  shipper  against  the  owners-of  the  vessel,  to  recover  for  ihe  loss  of  the  goods. 

Parol  evidence  of  tlie  custom  X)f  navigating  Lake  Erie,  is  admissible,  not  for  the  purpose  of  vary- 
ing a  wikten  contract,  but  for  the  purpose  of  carrying  it  into  execution,  as  understood  by  the  panics. 

This  was  an  action  of  Assumpsit,  brought  against  the  defendants,  as  owners 
of  the  schooner  America,  to  recover  the  value  of  two  hundred  and  five  barrels 
of  salty  shipped  on  board  the  America,  at  Buffalo,  in  the  state  of  New  Yc.k,  to 
be  delivered  at  Cleveland,  in  the  state  of  Ohio,  and  which  was  lost  upon  Lake 
Brie. 

Upon  the  trial,  before  the  Supreme  Court,  in  the  county  of  Cuyahoga,  th« 
plaintiffofiered  in  evidence  the  following  bill  of  lading. 

Shipped  in  good  order,  and  well  conditioned,  by  S.  Thomp- 
No.  197.       son  &  Co.,  on  board  the  schooner  called  the  America,  whereof 
is  master,  for  this  present  voyage,  Z.  Brown,  now  lying  in  the 
port  of  Buffalo,  and  bound  for  Cleveland,  Ohio. 
To.  SAY : 

For  Merwin  Glddings  &  Co.  113  barrels,  containing 
120  50-280  barrels  salt  by  weight. 
S.  P.  Babcock — 192  barrels,  containing  205  barrels  salt  by  weight. 
Shipping  charges         88,20. 

Charged  M.  G.  &  Co. 
S.  S.  &  Co. 

per  Taylor : 
being  marked  and  numbered  as  in  th«  margin,  and  are  to  ^'^ 
delivered  in  the  like  good  order,  and  well  conditioned,  at  tlio 
aforesaid  port  of  Cleveland,  the  danger  of  the  Lakes  end  Riv- 
ers only  excepted,  unto  Merwin  Giddings  &  Co.,  tiic}  p->yina: 
freight  for  the  said  salt  at  2-8  per  barrel,  when  deiiv-.  toa  at 
their  warehouses.  In  witness  whereof,  the  master  of  t';'^  Sc-^  ^ 
vessel  hath  affirmed  to  one  bill  of  lading,  all  of  this  tenor  .  . 
date,  the  one  of  which  bills  being  accomplished,  the  other  i: 
stand  void.     Dated  in  Buffalo,  the  21st  of  October,  1827. 

Zadoc  Biiow.,\ 

It  also  appeared,  that  the  America,  being  heavily  laded,  deviated  from  •' 
usual  and  direct  course  from  Buffalo  to  Cleveland,  for  the  purpose  of  gSu.  j 
the  port  of  Otter  creek,  in  Upper  Canada,  and  during  the  voyage,  the  salt  w^^ 
unavoidably  lost,  on  the  Canadian  coast,  in  a  storm. 
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The  defendants  then  offered  in  evidence  the  manifest^  duly  proved,  by  the 
collector  of  the  port  at  Buffalo,  by  vhich  it  appeared,  that  the  Araerica  was 
ar.t'.oriz*  1  to  proceed  to  Cleveland,  via  Otter  creek;  and  also  the  depositioos  of 
cc'.t'iin  i^nrsons,  1  y  which  it  r.ppeared,  that  John  L.  Kimberly,  of  the  firm  of  S« 
Thorn  I  -  ii  vN:  Co.,  who  acted  as  shipping  and  forwarding  merchant  for  the 
plriintiff,  I .  the  shipment  of  the  salt,  verbally  agreed  that  the  master  of  the 
schooner  might  go  to  Cleveland  by  the  way  of  Otter  creek,  and  that  the  master 
relused  to  take  the  salt  on  board  the  schooner  upon  any  other  terms.  To  this 
testimony  the  plaintiff  objected,  and  the  court  sustained  the  objecticHi.  A  rer- 
dict  was  found  for  the  plaintiff,  and  a  motion  for  a  new  trial  was  made  by  the 
defendants,  which  motion  was  reserved  for  the  decision  of  this  court. 

Case,  in  favor  of  the  motion.     Willof  and  SHrling,  contra. 

By  the  CorRT. 

That  a  receipt  may  be  explained  by  parol  evidence,  is  a  principle  too  familiar, 
to  require  authorities  for  its  support.  The  bill  of  lading  is  a  contract  including 
a  receipt.  It  is  a  contract,  admitting  the  reception  of  certain  goods,  with  an 
.  agreement  to  carry  them  to  the  port  of  discharge;  and  the  only  doubt  in  the 
case,  is,  whether  the  terms  of  this  agreement,  as  reduced  to  writing,  in  the  bill 
of  lading,  can  be  varied  by  parol.  If  the  actual  reception  of  the  salt  by  the 
master,  was  the  point  in  controversy,  a  different  question  would  be  presented. 
Such  a  case  niight  come  within  the  general  rule  of  law,  applicable  to  all  re- 
ceipts. But,  in  this  case,  it  is  agreed  by  all  parties,  that  the  salt  was  actually 
received  by  the  defendants,  or  their  agent;  and  the  only  question  is,  whether 
the  agreement,  for  the  transportation  of  the  salt  thus  admitted  to  be  received, 
can  be  changed  by  parol  testimony. 

The  legal  effect  of  this  agreement,  as  reduced  to  writing,  is,  to  carry  the 

goods  from  Buffalo  to  Cleveland,  by  the  most  direct  route,  conveniently  adapted 

to  tl^it  purpose,  dangers  of  the  seas,  &c.  excepted.     The  defendants  seek  to 

avoid  this  legal  effect,  and  the  consequences  resulting  from  its  violation,  by 

showing  that  it  was  a  part  of  the  agreement,  that  the  schooner  might  touch  at 

Otter  creek,  a  place  out  of  the  regular  course,  and  where  she  could  not  go, 

except  by  such  agreement,  and  that  the  master  refused  to  receive  the  salt  upon 

any  other  terms.     This  evidence  comes  within  the  direct  operation  of  the  rule, 
that  you  shall  not  engraft  a  parol  condition  upon  a  written  contract.     {Sergt. 

and  RaufL  469,  B.  Moore  535.  1,  Starkie,  N.  K  381.) 

We  considerthis  point  of  the  case  s»cttled  in  2  Conn.  Rep.  9.  "Where  the 
master  of  a  vessel,  receiving  goods  for  transportation,  gave  the  shipper  a  wri- 
ting, acknowledging  the  receipt  of  goods,  and  stating  that  they  were  to  be  trans- 
ported to  the  place  of  destination,  at  customary  freight,  dangers  of  the  seas  ex- 
cepted:— It  was  held  that  a  parol  agreement,  between  the  shipper  and  master, 
bt.  ;V  re  and  at  the  time  of  giving  the  writing,  as  to  the  mode  of  stowing  the  goods, 
was  1*.:  ''^^Jssibie  to  shew  the  terms  of  shipment,  as  all  such  communications 
beiween  the  parties,  are  to  be  considered  as  merged  in  the  writing." 

But  is  said,  that  the  court,  in  this  case,  admitted  parol  evidence  of  the  custom 
of  na\  i  :::ating  Lake  Erie.  Evidence  of  this  character  is  admissible,  not  to  vary 
th«  contract,  but  for  the  purpose  of  carrying  it  into  execution,  as  understood  by 
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the  parties.  This  principle  is  laid  down  with  great  precision  and  force  in  9 
WheaUm  567.  There  is  no  rule  of  law  better  settled,  or  more  salutary  in  its 
application  to  contracts,  than  that  which  precludes  the  admission  of  parol  evi. 
dence,  to  contradict,  or  substantially  vary  the  legal  import  of  a  written  agree* 
roent.  Evidence  of  usage  or  custom  is,  however,  never  considered  of  this 
character,  but  is  received  for  the  purpose  of  ascertaining  the  sense  and  under- 
standing of  parties,  by  their  contracts,  which  are  made  with  reference  to  such 
usage  or  custom;  for  the  custom  then  becomes  a  part  of  the  contract,  and  may 
not  improperly  be  considered  the  law  of  the  contract;  and  it  rests  upon  the  same 
principles  as  the  doctrine  of  the  lex  locL  All  contracts  are  to  be  governed  by 
the  law  of  the  place  where  they  are  to  be  performed;  and  this  law  may  be,  and 
usually  is,  proved  as  matter  of  fact,     (a.) 

The  evidence  of  the  collector  of  the  port,  to  show  that  the  vessel  was  at  liber- 
ty to  visit  the  Canada  shore,  without  incurring  a  forfeiture,  can  have  no  effect  as 
between  these  parties;  and  is  also  liable  to  the  same  objections  as  the  other  testi- 
mony rejected. 

Motion  overruled. 


(a.)  See  Doug.  511.  4  Mast.  155.  3  Day.  346.  1  Caiiies.  43.  18.  John.  220  5.  Ciouch.  492. 


HOOKER  V.   THE  STATE  OF  OHIO. 

Th«  right  of  peremptoiy  challenge  may  be  reserved,  by  the  party  accused,  until  after  he  has 
made  all  his  challenges  for  cause. 

Where  the  prisoner  is  iadictcd  for  stealing  a  grey  Aone,  proof  that  the  animal  stolen  was  a  gray 
geldingy  is  a  fatal  variance. 

Error  to  the  court  of  common  pleas  ofRoss  county, — Hooker  was  indicted 
for  horse  stealing.     On  the  trial,  two  bills  of  exceptions  were  taken. 

The  first  stated,  that  afler  the  prisoner  had  pleaded  to  the  indictment,  and  the 
jurors  called  and  empannelled,  the  prisoner  moved  the  court  to  discharge  one  of 
the  jurors  for  cause;  but  the  court  refused  the  motion  until  the  prisoner  should 
have  made  all  his  peremptory  challenges. 

The  second  bill  of  exceptions  stated,  that  upon  the  trial,  it  was  proved  to  the 
jury,  that  the  animal  stolen  by  the  prisoner,  was  a  grey  gelding,  and  not  a  grey 
horse,  as  charged  in  the  indictment;  and  thereupon  the  counsel  for  the  prisoner 
moved  the  court  to  instruct  the  jury,  that  the  prisoner  could  not  be  found  guilty, 
ifthe  jury  were,  satisfied  that  the  animal  stolen  was  a  grey  geldings  which  in- 
structions the  court  refused. 

By  the  Coubt. 

First:  In  the  administration  of  criminal  justice,  it  is  of  the  first  importance 
to  secure  an  impartial  tribunal.  For  this  reason,  the  law  gives  to  the  party  ac. 
cused,  the  right  of  challenge.  This  right  may  be  exercised,  indefinitely,  upon 
cause  shown,  and  to  a  limited  extent,  without  cause,  or  peremptorily.  The 
question  is,  whether  this  right  of  peremptory  challenge,  may  not  be  reserved 
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by  the  party  accused^  until  after  he  has  made  all  his  challenges  for  cause.  Pre. 

judiccs  oAen  exist,  for  which  no  cause  can  be  assigned.     The  personal  appear* 

ancc  of  au  individual  often  creates  the  most  unaccountable  prejudices.     The 

r^    o  c]  al!t.age,  for  cause,  may  provoke  resentment,  if  the  reason  assigned 

prove  Insufficient  to  set  aside  the  juror.     The  trial  of  a  juror,  challenged  for 

or*  I  If-,  may  excite  a  prejudice,  which  does  not  amount  to  a  legal  diaqualifica- 

on,  but  to  the  influence  of  which,  the  party  accused  ought  not  to  be  compelled 

-  submit.     For  these  reasons,  the  law  has  wisely  provided,  that  the  right  of 

■i^  pLi'.iiiptory  challenge,  out  to  be  held  open,  for  the  latest  possible  period,  to 

w\u  up  to  the  actual  swearing  of  the  jury.     (4  Black,  Comm*  36(5,  4  Hot,  SU 

Tr.  7o8,  739,  740,  750.     Bac.  Ah.  jury,  E.  U.  Done,  S^.  329. 

Evicoyn:  The  objection  raised,  by  the  second  bill  of  exceptions,  seems  too 
imir:^iiiTicant  to  demand  a  serious  consideration.  The  term  horsCy  being  a  gen* 
r.:c  K  name,  ought  to  include  every  variety  of  the  animal,  as  diversified,  by 
ngo,  sex,  occupation,  or  modification. 

The  English  authorities  however,  and  which  have  been  recognized  in  several 
«hi!"s  of  the  union,  as  sound  law,  are  too  strong  to  be  resisted,  and  too  pointed 
to  bo  evaded.  It  is  the  duty  of  the  court,  not  to  make,  but  to  declare  the  law. 
Ita  Irxscripta  est,  precludes  all  inquiry  into  the  reasonableness  ot  propriety  ef 
the  objection. 

Judgment  reversed. 


THE  STATE  OF  OHIO  v.   TODD,  ET  AL. 

A  mandamus  may  i^sue  lothecouitof  common  picas  to  f\gn  a  true  bill  of  excepUoos;  but  not 
to  «"'gn  a  particular  bill  of  exception!  whether  true  or  not. 

The  power  of  determining  whether  a  bill  of  exceptions  is  true  or  not,  is  vested  in  the  judf^es,  to 
whom  it  is  presented  for  fi^naiure. 

At  the  August  term  of  the  Supreme  Court  in  Ashtabula  county,  in  the  year 
1820^  Atkins  obtained  a  rule  upon  the  defendants,  to  show  cause,  at  the  next 
term,  why  a  mandamus  should  not  issue,  commending  them  to  sign  a  certain 
LIIl  of  exceptions,  tendered  on  a  trial,  in  the  court  of  common  pleas.     At  the 
August  term,  1827,  the  rule  was  extended  to  the  next  term.     At  the  August 
term,  1828,  the  defendant's  having  failed  to  show  cause,  the  rule  was  made  ab- 
solute, and  a  peremptory  mandamus  awarded.     At  the  August  term,  1829,  the 
defendants,  Todd  and  Kellogg,  appeared,  and  having  satisfied  the  court,  thatthey 
had  omitted  to  show  cause  against  the  rule,  under  a  misapprehension  of  the  coarse 
of  proceedings,  in  cases  of  the  sort,  and  that  no  intentional  contempt  was  com- 
mitted; the  rule  for  a  peremptory  mandamus  was  vacated,  and  cause  permitted 
to  be  shewn.     Hays,  one  of  the  associate  judges,  had  complied  with  the  per- 
emptory  mandamus,  and  signed  the  bill  of  exceptions.     Keller,  another  of  the 
associates,  was  dead.     The  defendants,  Todd  and  Kellogg,  showed  for  cause, 
that  to  the  best  of  their  recollection  and  belief,  the  bill  of  exceptions  did  not 
contain  a  true  statement  of  the  facts,  and  that  they  behoved  such  statement  un- 
true, and  coloured,  and  therefore  they  refused  to  sign  it,  dsc.     The  case  waa 
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thus  continued  to  August  term,  1830,  when  it  was  reserved  for  decision  in  this 
court. 

Giddings,  for  the  plaintiff. 

Bylhe  CovBT 

The  authority  to  issue  a  mandamus,  in  a  case  like  the  present,  cannot  be 
doubted.  The  power  is  incident  to  supervising  courts,  and  there  are  instances 
of  its  exercise,  both  in*England,  and  in  our  own  country. 

But  this  power  is  to  be  exercised  in  such  a  manner,  as  best  to  promote  the 
advancement  of  justice,  and  the  only  legitimate  object  of  its  exercise,  in  cases 
of  this  sort,  is  to  compel  the  Court  below,  to  place  upon  the  record,  a  true  state. 
ment  of  the  facts  as  they  existed. 

The  bill  of  exceptions,  is  in  practice,  and  by  law,  to  be  signed  and  sealed 
only,  not  to  be  prepared  by  the  judges:  the  only  obligation  upon  the  judges,  is, 
to  sign  and  seal  a  true  bill  of  exceptions. 

But  tfie  object  of  the  relator  is,  not  to  compel  the  judges  to  sign  a  correct  bill 
of  exceptins,  but  to  sign  the  bill  offered.  The  motion  in  1827,  is  for  a  manda* 
mus  to  sign  the  bill  presented,  or  show  cause,  &c.  The  cause  shown,  is  that 
the  bill  presented  did  not  contain  a  true  statement  of  the  facts.  It  does  not  appear 
that  the  judges  refused  to  sign  any  and  every  bill  of  exceptions:  but  they  refused 
to  sign  the  bill  presented,  because  it  was  not  true.  The  power  of  determining 
whether  a  bill  of  exceptions  is  true,  or  not,  is  vested  in  the  judges,  to  whom  it 
is  presented  for  signature.  In  this  case,  that  power  has  been  exercised,  and 
the  return  of  the  judges  shows,  that  the  bill  as  tendered,  was  not  true.  In  this 
matter  thus  presented,  we  may  adopt  the  language  of  the  Chief  Justice  of  the 
United  States,  in  a  case  that  bears  a  very  close  rescmbjanco  to  the  present.  (4, 
Pel.  106.  "If  the  Court  had  granted  a  rule  to  sign  the  bill  of  exceptions,  the 
judge  could  have  returned  that  he  had  performed  that  duty.  But  the  object  of 
the  rule  is  to  oblige  the  judge  to  sign  a  particular  bill  of  exceptions  which  had 
been  offered  to  him,  The  court  granted  the  rule  to  show  cause,  and  the  judge 
has  shown  cause,  by  saying  that  he  has  done  all  that  can  be  required  of  him: 
and  the  bill  is  not  such  an  one  as  he  can  sign.  Nothmg  is  more  manifest,  than 
that  the  court  cannot  order  him  to  sign  such  a  bill  of  exceptions." 

If  the  return  be  false,  or  if  there  be  a  refusal  to  sign  any  bill  of  exceptions, 
we  need  not  indicate  a  remedy. 

The  rule  for  a  mandamus  is  discharged,  and  the  case  remitted,  that  the  rela- 
tor may  apply  for  a  mandamus  to  sign  a  bill  of  exceptions,  or  show  cause,  «&c. 


GRAY  V.  THE  STATE  OF  OHIO. 

A  negro  is  not  an  admissible  witness  against  a  quateroon . 

Error  to  the  court  of  common  pleas,  of  Hamilton  county.     Polly  Gray  was 
indicted  for  robbery.    On  the  trial,  at  November  term,  1829,  the  prosecuting 
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attorney  called  to  tho  stand,  a  negr6^  as  a  witness  in  behalf  of  the  State,  The 
counsel  for  the  prisonor  objected  to  his  admission,  on  the  ground  of  incompeten- 
cy, under  the  statute  regulating  black  and  mulatto  persons.  The  prisoner  ap 
peared,  upon  inspection  un  .  of  such  opinion  was  the  court,  to  be  of  a  shade  of 
color  between  the  mulatto  .1.'  1  white.  The  court  overruled  the  objection,  and 
the  witness  was  admitted.  To  this  opinion  of  the  court,  the  counsel  for  the 
prisoner  excepted ;  and  the  vjrdict  and  judgment  being  against  her,  she  brought 
her  writ  of  error. 

• 

VanMairey  for  plaintiff  in  error.     yVadCy  contra. 
By  the  CovBT. 

The  witness  was  improperly  admitted.  The  statue  compels  courts  of  justice 
to  reject  black  and  mulatto  witnesses,  where  a  white  person  is  a  party.  The 
statute  is  one  which  a  court  is  called  upon  to  execute,  with  reluctance,  yet 
where  a  case  is  presented,  the  court  has  no  alternative  but  to  yield  to  the  ex- 
pression of  the  legislative  will.  Three  descriptions  of  persons  are  designated, 
by  name,  in  the  statute ;  white,  black,  and  mulatto — and  these  three  are  weU 
known,  by  the  same  terms,  in  common  life :  but  we  doubt  whether  we  can  re- 
fine  upon  these  obvious  distinctions,  or  whether  good  policy,  or  good  sense,  le* 
quires  us  to  raise  the  necessity  for  further  discrimination.  We  are  unable  to 
set  out  any  other  plain  and  obvious  line  or  mark,  betweenn  the  different  races. 
Colour  alone  is  insufficient.  We  believe  a  man,  of  a  race  nearer  white  than  a 
mulatto,  is  admissible  as  a  witness,  and  should  partake  in  the  privileges  ot 
whites. 

We  are  of  opinion,  that  a  party  of  such  a  blood,  entitled  to  the  privileges  of 
whites,  partly  because  we  are  unwilling  to  extend  the  disabilities  of  the  statute 
further  than  iU  letter  requires,  and  partly  from  the  difficulty  of  defining  and  of 
ascertaining  the  degree  of  duskiness  which  renders  a  person  liable  to  such  dis- 
abilities. 

Judgment  reversed. 


COLVIN  V.   CARTER. 

Where  A.  obtains  credit  from  B.  upon  an  agreement  to  pay  and  take  up  certain  notes  made  by 
B.  and  endorsed  by  C.  as  they  become  due  and  fail  to  do  so  ;  B .  may  recover  the  amount  due,  aiid 
A .  cannot  set  up  his  liability  as  an  off  set. 

Carter  brought  an  action  of  assumpsit  in  the  court  below,  against  Colvin,  and 
declared  upon  the  common  counts,  for  goods  sold  and  delivered,  and  uponaspe- 
cial  contract.     Colvin  pleaded  the  general  issue,  with  notice  of  o&et. 

On  the  trial.  Carter  produced  and  proved,  a  written  agreement,  dated  June 
16th,  1828,  signed  by  Colvin,  in  which  Colvin,  in  consideration  of  a  bill  of  mer. 
chandize  that  dqy  purchased  of  Carter,  amounting  to  one  thousand  seven  hnn- 
dred  and  thirty-two  dollars  and  ninety-eight  cents,  agreed  to  pay  for  Cartw 
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certain  notes  of  hand,  to  the  amount  of  one  thousand  seven  hundred  and  fire 
dollars  and  fifteen  cents,  signed  by  Carter  and  payable  to  and  endorsed  by  CoU 
vin,  as  they  might  severally  fall  due,  and  also  to  release  Carter  from  all  liabili- 
ty on  said  notes ;  which  notes  were  then  held  by  several  individuals,  and  had  all 
become  due  before  the  commencement  of  the  present  suit. 

The  plaintiff  also  proved  an  account  for  other  goods,  to  the  amount  of  ninety 
dollars  and  eighty-five  cents,  and  there  rested  his  case,  without  proving  that  he 
had  paid  any  part  of  the  notes  mentioned  in  said  agreement. 

The  defendant  then  proved  that  he  had  paid  a  part  of  the  notes,  amounting 
to  four  hundred  and  fifty-five  dollars  and  fifteen  cents ;  and  that  another  part 
had  been  sued,  and  judgments  rendered  both  against  Carter  and  Colvin,  and 
upon  which  both  were  liable ;  and  that  the  residue  of  the  notes  were  unpaid, 
and  upon  which  both  Carter  and  Colvin  were  liable. 

The  defendant  also  proved,  that  previous  to  the  execution  of  said  agreement, 
he  had  paid  to  several  persons  the  sum  of  two  hundred  and  fifty  dollars,  m  sat- 
isfaction  of  debts  due  by  Carter,  and  for.the  payment  of  which  Colvin  was  lia- 
ble, as  security. 

Upon  thb  statement  of  facts,  the  defendant  moved  the  court  to  instruct  the 
jury,  that  Carter  was  entitled  only  to  nominal  damages,  under  the  agreement, 
unless  he  proved  that  he  had  paid  the  notes,  or  that  Colvin  was  released  from  all 
liability  thereon  ;  but  the  court  refused  this  instruction,  and  charged  the  jury 
that  Carter  was  entitled  to  recover  the  full  amount  of  the  consideration  of  said 
agreement,  deducting  the  amount  of  the  notes  paid  by  Colvin,  notwithstanding 
Colvin  might  be  liable  upon  the  notes  unpaid. 

The  court  also  instructed  the  jury,  at  the  request  of  Carter,  that  the  agree- 
ment in  relation  to  the  notes  was  presumptive  evidence  of  a  settlement  of  all 
previous  accounts  between  the  parties,  but  was  not  conclusive,  and  the  jury 
must  judge  from  all  the  circumstances  attending  the  transaction,  whether  the 
two  hundred  and  fifty  dollars  paid  by  Colvin,  previous  to  the  agreement,  had 
been  refunded  by  Carter. 

To  these  opinions  of  the  court,  the  defendant,  Colvin  excepted.  The  jury 
returned  a  verdict  of  one  thousand  four  hundred  and  nine  dollars  and  eighty- 
nine  cents  m  favor  of  Carter,  and  judgment  having  been  rendered  thereon, 
Colvin  prosecuted  his  writ  of  error. 

Storer  and  Fox,  for  plaintiff  in  error.     Caswell  and  Star^  contra. 
Opinion  of  the  Courts  hy  Judge  Collet. 

It  is  contended  for  Colvin,  that  the  opinions  of  the  court  of  common  pleas, 
contained  in  the  bill  of  exceptions  are  erroneous.  It  is  the  opinion  of  this 
court,  that  the  court  of  common  pleas  did  not  err,  when  it  refused  to  instruct 
the  jury  that  Carter  was  entitled  to  nominal  damages  only.  The  goods  were 
sold  by  Carter  to  Colvin,  on  a  limited  credit,  limited  to  the  time  that  the  notes  of 
Carter  became  due,  which  Colvin  had  agreed  to  pay.  The  clause  in  the  agree- 
ment, that  Colvin  should  release  Carter  from  all  liability  on  the  notes,  does  noi 
extend  the  time  of  payment  beyond  the  times  when  the  notes  became  due,  or 
authorise  Colvin  to  retain  the  money,  the  price  of  the  goods,  after  the  notes  be- 
came due. 
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When  au  endorser  pays  to  the  holder  the  amount  due  from  the  maker  of  a 
promissary  note,  the  maker  is  still  liable  on  the  notes  to  the  endorser.  This 
was  the  reason  of  this  agreement  of  Colvin  to  release  Carter.  It  was  an 
agreement,  that  as  he  paid  an  took  back  the  notes  of  Carter,  that  he  would  can- 
cel them.  It  did  not  extend  the  times  of  the  payment  before  fixed,  but  waslim* 
ited  by  those  times. 

Colvin,  by  tlie  contract,  was  authorised  to  retain  the  price  of  the  goods,  ud* 
til  the  notes  of  Carter,  which  he  had  endorsed,  become  due,  and  then  to  pay  for 
the  goods  by  discharging  the  notes,  and  thereby  to  prevent  himself  from  being 
made  liable,  as  endorser,  but  he  was  not  authorized,  to  retain  the  price  of  the 
goods  for  so  long  a  period. 

The  endorser  of  a  note  due,  and  unpaid,  cannot  off-set  the  amount  due  on  the 
note,  against  a  claim  of  the  maker,  or  successfully  urge  it  as  a  defence  against 
a  suit  brought  by  the  maker. 

The  violation  of  this  contract,  led  in  the  hands  of  various  persons,  several 
notes  of  Carter,  due  and  unpaid,  by  which  his  credit  would  be  injured,  and  he 
would  be  liable  to  several  suits.  As  Carter  had  reason,  more  than  in  ordinary 
cases,  to  be  desirous  that  Colvin  should  punctually  perform  his  contract,  so  be 
had  greater  reason,  than,  in  ordinary  cases,  to  rely  on  Colvin's  punctuality,  in 
the  performance  of  it,  as  when  he  paid  his  debt  to  Carter,  according  to  his  con- 
tract, he  would,  at  the  same  time,  have  discharged  his  own  liability  to  the  hold- 
ers of  Carter's  notes.  It  would  seem  that  Carter  was  entitled  to  increased,  rather 
than  nominal  damages.  As  to  the  opinion  of  the  court  of  common  pleas,  as 
expressed  .in  their  charge  to  the  jury,  in  relation  to  the  ofilset  of  Coivin,  the 
charge  must  all  be  taken  together,  and  in  the  sense  in  which  the  jury  would  un- 
derstand it.  It  would  then  apply  only  to  the  two  hundred  and  fifty  dollars,  this 
being  the  only  claim  offered  in  evidence,  as  having  existed  prior  in  date  to  the 
written  contract.  When  so  taken,  it  is  that  the  agreement  was  presumptive  ev- 
idence, but  not  conclusive,  of  the  settlement  of  the  two  hundred  and  fifty  dollars; 
and  that  the  jury,  in  determining  whether  Carter  had  paid  the  hundred  and  fifty 
dollars  to  Colvin,  would  take  the  making  of  the  agreement,  and  all  the  circum- 
stances attending  the  transaction,  into  consideration. 

When  Carter  was  selling  to  Colvin,  on  credit,  more  than  one  thousand  seven 
hundred  dollars  worth  of  goods,  and  authorizing  him  to  pay,  nearly  the  whole 
of  the  price  of  the  goods,  in  discharge  of  the  notes  of  Carter,  which  were  not 
then  due,  and  on  which  Colvin  was  indorser,  it  does  seem  reasonable  to  con- 
clude, that  Colvin  would  have  remembered  and  mentioned  to  Carter,  that  Car- 
ter then  owed  him  two  hundred  and  fifty  dollars,  for  payments  he  had  before 
made,  on  the  notes  of  Carter,  which  he  had  indorsed,  and  that  it  would  thai 
have  been  paid  by  Carter.  Why  should  it  not  have  been  done?  It  would  have 
been  better  for  Colvin,  at  once,  to  have  had  the  credit,  and  as  well  for  Carter. 
Carter's  obligation  to  pay,  as  soon  as  he  knew  of  it,  was  great.  His  friend  had 
had  to  advance  his  money  for  him.  The  presumption  of  payment  is  not  as 
great,  as  that  the  first  quarter's  rent  is  paid,  from  the  landlord's  receipt  for  the 
second  quarter's  rent;  but  it  is  such  as  would  have  weight  with  any  sensible 
man,  who  had  to  determine  whether  the  two  hundred  and  fifty  dollars  had,  or 
had  not  been  paid,  and  ought  therefore  go  to  the  jury  as  presumptive  evidence. 

The  court  do  not  presume  there  is  error  in  this  charge.  The  judgment  must, 
therefore,  be  affirmed  with  costs. 
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BIGALOVV,  ET  UX.  v.  BARR,  ET  AL. 

The  acquiefcrnce  of  a  female  devisee  iu  the  construction  of  ihe  nil!,  Co^  n«t  corc'i:('e  her. 

This  was  a  bill  in  chancery  to  establish  an  cquitoblc  life  cslato  in  the  com- 
plainant, Maria  Bigalow;  and  was  rcsjrved  from  the  county  of  Hamilton. 

William  Barr,  sen.  died  in  May,  1816,  having  made  his  last  will,  d^visirjj 
one  hundred  and  sixty  acres  of  land  near  Cincinnati,  to  the  defondun'.s,  ^V:!!  am 
Barr,  Jahics  Keys,  and  John  B.  Enncss,  his  executors,  upon  the  following 
trusts: 

"First:  For  the  use  of  my  son,  John  M.  Barr,  during  his  natural  li'c,  hut 

nevertheless  to  permit  and  suffer  my  son,  Jo!in  M,  Barr,  to  liold,  use,  occupy, 

possess,  and  enjoy  the  srimc,  and  to  receive  and  take  the  rentci  and  profits  t-  eic- 

of,  during  his  natural  life.     And   rn  case  my  stiid  son,  Jo-jh   M.  Barr,  s!  n.M 

die,  leaving  a  legitimate  child,  or  cliildren,  th.en   also  in  trust,  Pt  Mailo.  J^.rr, 

wife  of  the  said  John  M.  Barr,  m  case  she  survive  him  durng  Mor  nntiiral  W'^ii, 

for  the  purpose  of  maintaining  herself,  anrl  her  cliilJ,  or  chilJren.  ani  c^UL-al:!!.: 

the  said   children:  but  neveilhclcss  to  permit  and  suffer  ihv-  SLiid  i\'  r.ia  Dcvr  o 

hold,  use,  occupy,  and  enjoy  the  said  fiinn,  and  to  receive  tho  profits  tjiirinij;  \^r 

natural  life.     And  upon  the  decease  of  the  said  Maria  i3.;i'r,  wiib  of  t'lf  <r:i 

John  M.  Barr,  in  case  she  survive,  if  not,  tLen  upon  llie  decease  ol  Jol  ii-  M. 

Barr,  I  do  further  give  and  devise  ti^e  remainder  of  my  estate,  in  'j:u'!  f  ...j,  *o 

him  or  her,  or  his  or  her  heirs  forever.     But  if  he  have  two  or  n.'       «   -  ioiMi, 
then  I  give  and  devise,  the  said  farm  unto  suc!i  cnildicn,  una  I'leii'  '  'o  bj 

equally  divided  between  them.     But  should  ny  soii,  John  M.  Earr,  C'.:-  \,'.''..    /. 

having  any  issue  of  his  body,  then,  and  in  tliut  Ct:so,  I  give  and  dtj^i:;.^  tht  u-- 

mainder  of  my  estate  in  said  farm,  unto  my  s  id  son;>-in.la\v,  VVillI..rr  'Ziir. 

James  Keys,  and  John  B.  Enness.  and  their  heirs  forever.     At:d  U  t  ic  prtscfit 

wife  of  my  son  John  M.  Barr,  should  survive  him,  dying  without  br^ariu^r  any 

legitimate  issue,  then  I  direct  my  said  sons-in-Uiw,  their  e.;<  cutors  vmd  ad.ii.':  '.j- 

trators,  to  pay  or  cause  to  be  paid,  unto  her  yearly,  and  every  year,  6'drn\  !ier 

widowhood,  the  sum  of  two  hundred  dollars.     And  i^,  during  her  uivlo*i».  ood 

she  should  again  be  lawfully  married,  tlien  1  fuither  direct  my  si!d  :jea;i-i!:.!aw 

to  pay  her  the  sum  of  one  thousand  dollars,  «Scc." 

John  M.  Barr  died  in  August,  1820,  leaving  his  wife  Maria,  and  one  cl.ild. 
In  November,  1821,  the  child  died,  leaving  the  said  Maria,  wifj  of  John  M. 
Barr,  who  intermarried  with  the  complainant,  John  Bigelow,  in  October,  1^21. 
In  the  lifetime  of  Jcl.h  M.  Barr,  l!:e  defendant,  William  Barr,  at  his  r:q*;eot 
leased  the  premises  for  several  years.  The  tenant,  in  possession,  in  the  yoar 
1827,  attorned  to  the  compl.iinants.  The  dsjfcndants  prosecuted  a  suit  of  for- 
cible detainer,  and  recovered  judgment,  which  is  still  pending  on  err:)r.  The 
bill  charged  that  the  defendant,  William  Barr,  claims  the  premises,  by  "irtue 
of  some  pretended  agreement,  to  accept  the  two  hundred  dollars  annuity,  insieai 
of  the  life  estate  of  the  complainant,  Maria  Bigelow,  that  she  never  made  nuch 
agreement,  and  prays  for  an  injunetion,  account,  d&c. 
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The  defendant,  William  Barr,  admitted  in  his  answer^  the  nsaterial  facta 
charged  in  the  bill;  but  set  up  a  vei  baJ  agreement  made,  on  the  death  of  the 
cliild  of  Jobn  M.  Barr,  between  ihe  complainant  Maria,  then  unmarriid,  and 
the  defendant,  by  which  she  agreed  to  receive  the  arnuity  of  two  hundred  doU 
Irirs  per  annam,  duiing  her  widowhood,  and  one  thousand  dollars  upon  her  re- 
mill  11.' re,  i,i  sr.^"'''  ction  of  her  claims  under  the  will.  That  under  thisagree- 
n;eut,  he,  ii*  h!s  ouu  huliaif,  and  in  behalf  of  the  other  executors,  took  posses- 
sion  of  the  prtprses,  as  their  own  property,  in  the  latter  part  of  the  year  1821, 
with  the  consent  and  approbation  of  the  complainant,  Maria.  That  the  defen- 
dant, Keys,  being  in  failing  circumstances,  on  the  28th  of  December,  1821,  gave 
the  said  Maria  a  mortgage  upon  the  premises,  to  secure  the  payment  of  bk 
third  of  the  annniiy,  and  of  the  one  thousand  dollars,  upon  her  re-marriage 
that  she  accepted  this  mortgage,  and  in  1826,  the  complainants  prosecuted  thk 
mortgage,  and  recovered  a  judgment  thereon.  That  the  annuity  of  two  hun- 
dred dollars  was  paid  during  the  wiJowhood  Of  the  complainant,  Marisp  and 
also  since  her  inl^nr.a.  ria^-^^,  ])rinc; pally  in  vevU  which  were  received  by  the 
complainants,  under  tiic  s.  iu  agreement,  uluI  ib-^Cu  The  defendants,  Keys 
and  Enness,  are  embarrassed;  but  he,  William  Barr,  is  willing,  and  offers  to 
pay  up  the  thousand  dollars,  upon  a  proper  release  being  made  by  the  complain- 
ants. 

That  he  has  kept  no  accurate  account  of  the  rents,  or  moneys  paid  to  the 
complainants,  as  the  tenants  often  paid  the  rents  directly  to  the  complainants; 
but  alleges  that  the  complainants  were  fully  paid  to  the  amount  of  the  annuity, 
until  the  year  182(i,  or  1827.  That  in  1827,  the  complainants,  by  colluston, 
procured  the  tenants  in  possession,  toxittorn  to  them,  &c. 

The  testimony  taken  in  the  ease,  showed  that  the  child  of  John  M.  Barr,  and 
of  the  complainant,  Maria,  died,  in  November,  18:^,  and  did  notestabVi^  an 
independent  parol  agreement,  as  alleged  in  the  answer.  It  only  nmde  out  aa 
acquiescence  of  the  complainant,  Maria,  in  the  construction  put  up<m  the  will 
by  her  three  brothers-in-law. 

Hammond^  for  complainant.     N.  Wrighi^  contra. 

Opinion  of  ihe  Court  ly  Judge  Brush. 

The  objection  of  the  bill  is  to  establish  the  right  of  the  wife,  Maria  Bigelow, 
to  the  use  and  possession  of  a  farm  of  one  hundred  and  sixty  acres  of  land,  ly- 
ing in  Hamilton  county,  by  virtue  of  the  will  of  William  Barr,  Sen.  deceased 
for  and  during  her  natural  life ;  and  to  enjoin  further  proceeding  at  law  upon  a 
jndgment  in  forcible  detainer  obtained  against  the  tenants  oi  complainants. 
The  clause  in  the  will  relied  upon  reads  thus :  "And  in  case  my  said  son,  John 
M.  Barr,  should  die,  leaving  a  legitimate  child  or  children,  then  also  in  trust 
for  Maria  Barr,  wife  of  the  said  John  M.  Barr,  in  isase  she  survive  him,  during 
her  natural  life,  for  the  purpose  of  maintaining  herself  and  the  child  or  childreo, 
and  educating  the  said  children ;  but  nevertheless  to  permit  and  suffer  the  said 
Maria  Barr,  wife  of  the  said  John  M.  Barr,  to  hold,  use,  occupy  and  enjoy  the 
said  farm,  and  to  receive  and  take  the  rents  and  profits  thereof^during  her  nat* 
ural  life."  The  said  John  M.  Barr,  former  husband  of  complainant,  Mariti 
died  August,  1820,  leaving  said  Maria  and  a  daaghter  the  le^itiniate  issue  oi 
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both :  and  thereupon,  the  estate,  thus  limited  and  declared  in  her  favor,  became 
and  was  absolutely  vested  in  her,  for  and  during  her  natural  life.     But  it  is  said 
this  estate,  thus  expressly  devis3d  to  compbiinant  Maria  for  life,  was  neverthe-, 
less  subject  to  be  defeated  by  the  death  of  the  child  ;  as  thereby  the  ohjcct  and 
purposes  of  the  devise  fails  or  is  accomplished.     And  as  the  child  died  in  No- 
vember, 1821,  about  one  year  and  thre3  months  after  her  fatiier,  the  estate  there- 
upon was  defeated,  and,  by  another  clause  in  the  will,  passjd  to  the  defendants, 
J.  Keys,  J.  B.  Enness  and  W.  Barr  as  executors,  and  residuary  legatees.  And 
this  isargued  by  defendant's  counsel  not  on  the  ground  that  the  testator  has  ex- 
pressed any  such  intention  or  wish  in  the  will,  but  for  the   reason  above  sug- 
gested, that  the  purpose  of  the  devise   in  favor  of  complainant  Mariu  was  ac- 
complished when  the  child  died :  in  other  words,  that  the  purpose  and  object  of 
the  devise  was  the  maintainance  and  education  of  said  child.     Although  this  is 
expressed  to  be  one  purpose,  yet  it  is  believed  that  the  primary  object  and  chief 
purpose  was  the  maintenance  and  support  of  the  mother,  during  her  life,  there- 
by to  enable  her  to  do  her  duty  to  her  child  or  children.      This  was  expected 
of  her,  and  that  of  course. she  would  raise  and  educate  such  and  so  many  as 
her  late  husband  lefl  with  her.     It  is  true,  according  to  the  authorities  cited  by 
defendant's  counsel,  and  upon  principle,  that  property  given  by  will  for  certain 
purposes,  results  when  those  purposes  are-  accomplished ;  or  that  nothing  more 
is  subject  than  those  purposes  require."      Bat  the.  application  of   the  rule 
in  this  case  is  not  so  readily  perceived*     The  testator  has  been  explicit,  and 
has  directed,  in  the  very  next  clause,   that  the  remainder  in  fee,  upon  the  de- 
cease of  said  Maria,  shall  go  to  said  child  or  children  and  their  heirs.     Indeed, 
taking  the  two  claus3s  together,  he  has  so  siiid  expressly,  aud  thus  has  lefl  his 
intention  unembarrassed,  and  not  perplexed  with  any  doubts  whatever  in  rela- 
tion to  this  matter.     But  there  is  another  defence.     Defendant  sets  up  an  agree- 
ment made,  as  he  says,  on  the  death  of  said  child,  between  him,  Enness  and  Keys, 
tho  other  executors,  named  in  the  will,  of  the  one  part,  and  complainant  (of  the 
other  part  meaning)  in  substance,  that  the  annuity  mentioned  in  the  will  of  $200, 
should  be  paid  her  while  unmarried,  and  the  81,000  in  lieu  on  her  marriage,  as 
a  satisfaction  of  all  claim  on  her  part  under  the  will.      It  is  not  suid  that  the 
above  agreement  was  in  writing,  nor  is  it  stated  to  be  a  purchase  by  them  or  a 
sale  by  her  of  her  life  estate  in  said  farm.      But  we  understand  defendant  tha^ 
it  was  an  agreement  to  give  her  precisely  what  she  was  entitled  to  under  the  will, 
according  to  the  construction  he  aud  they  and  she  gave  to  the  will  at  the  time. 
They  made  a  verbal  agreement  to  give  her  wlmt  wa^  her  own,  by  the  construc- 
tion they  put  upon  the  will.      Delcndaat  says  he  did  not  advise  her,  as  to  the 
construction  of  the  will,  but  left  her  to  act  for  herself,  and  by  the  advice  of  her 
Other  friends.      Her  brother  advucd  her.      Defendant  states  unsubstantial  and 
unsatisfiictory  apologies  and  excuses  for  not  performing  tliis  agreement  on  their 
part.     They  were  men  dealing  with  a  »vejp:ng  widow,  wI:o,  a  little  more  than 
a  year  before,  had  lost  her  husbaiiJ,  aaJ  jasi  then  her  only  child!      But  the  a- 
greement  is  denied  by  her,  and  is  not  provod.     And  unsuitable  us  the  time  was, 
yet,  in  this  respect,  if  it  were  otherwise,  and  Via  ugieem:»nt  staled  was  proved, 
it  would  be  no  defence  against  the  right  new  claimed  ;  because  the  right  was 
not  considered  as  existing  and  was  not  therefore  the  subject  matter  of  the  a- 
greement. 
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The  afHicted  widow  did  not  know,  or  imagine  she  was  parting  with  an  estate 

for  her  life,  pi*oilucing  an  income,  if  properly  managed,  of  two  or  three  hon- 
'!r  ui  doliaic  a  rear,  an  J  Ilkciv  to  increase*  in  value.  It  was  not  the  understoii* 
til;}"-  of  i!io  p.\r»i»:3^  US  \vc  luarn  fiOm  defcnJanfs  answer ;  but  their  undersiaa- 
iii::,j  wT.s,  that  s'lc  vas  ciititlcHi  only  lo  t'.ic  annuity  and  the  composition  there- 
i''\  o.\  !i:r  m  .rriagc.  it  was  tliat  ihcy  w-^rc  m  .kii>g  some  elTortsto  secure  and 
p^.y  to  !.er,  i;ut  Iiave  fadod  uluoU,  ii*  not  aUnjjtI»er  to  do  I'.iat,  even  according 
I J  liis  own  i!.u.vin;;.  If  the  liib  estate  had  been  distinctly  the  subject  matter  ol 
the  agreement,  it  could  not  l>o  set  up  hi  this  instance,  without  overstepping  the 
stiituto  of  frauds.  Su^h  "part  perfon nance  is  the  fool  and  ground  of  the  agree- 
ment, (supposing  it  to  hnvo  been  for  the  hfe  estate)  as  would  take  it  out  of  the 
operation  of  the  statute,  is  not  stated  and  evidenced  by  proof.  And  besides  now, 
after  so  long  delay,  and  the  rise  of  property,  it  would  be  unreasonable  to  en- 
force any  s'lcli  agreement.  The  evidence  is  not  favorable  to  this  <lefence:  so 
far  frooi  showing  that  Mrs.  Bigelow  considered,  or  nnderstood  she  was  parting 
witii  ihc  estate  in  controversy,  it  strongly  countenances  the  contrary  belief. 
l}'^  cnnvcsiiions  given  i;>evi«!enco,  won^  about  her  rights  under  the  will,  not 
i  '  ,M  nnv  i.  •it^:im.  i.i  s  le  rmd  n)  ;d.*  to  part  with  anv  of  them."  So  far  as  the 
(ivy.i.>.;!  j/»3  r.lute  convu'sjtions  of  liio  hus»and,  Joiiu  Bigelow,  they  are  idle,  as 
Li.'  ^■J  no  bj.irin  ;  upon  t!ie  defence  sjt  up  in  the  answer.  They,  however, 
IT0\  .noiliing  of  importance  in  tliis  cas'3 ;  and  if  they  did,  would  be  obnoxious 
to  the  ohject:on,  that  they  prove,  if  any  thing,  a  verbal  conversation  concerning 
the  sale  of  real  estate. 
Decree  for  complainants. 
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Where  n  r'.ivc  is  piucansed  uiHera  promise  to  enmncipitelilm,  such  promiie  niajl>f)  eBforced  it 
cqu'.iy,  ng^inst  the  pu.-clusi r,  and  ihow  clilmlng  uurirr  Inm  • 

This  was  an  injimction  to  restrain  the  defendants  from  interfering  with  th« 
personal  liberty  of  the  complainant^  and  was  reserved  for  decision  by  the  su- 
preme court  in  Hamilton  county. 

The  bill,  which  was  filed  in  the  court  of  common  pleas,  January  17th,  18*29, 
in  the  name  of  Tom,  by  his  next  friend.  Orange  Witt,  c^mrged,  that  Kate  Daily, 
the  mother  of  Tom,  and  sister  of  the  defendant,  Thomas  Daily,  was  formerly  a 
s^ave  of  Miss  Baker,  of  Mason  county,  Kcnlurky,  who  interrnnrried  with  one 
Alexander  Edwards.  That  Edwards  died  in  182:),  and  at  a  public  sale,  made 
b}'  his  administrator,  on  t!)e  8ih  of  Dt?ceraher  of  tl:at  year,  Kate,  being  then 
pticrmeni  cnsdnt  wiih  the  conipiuinant  Tom,  was  sold  to  the  defendant.  Daily, 
brollier  of  Kale,  for  the  sum  of  one  hundred  and  sixty  one  dollars.  At  this 
side,  Da'ly  mace  public  proclamation,  ll.at  Lis  sole  object  in  purchasing  Kate 
was,  to  liberate  her  from  slavery,  and  requested  the  bystanders  to  aid  him  ill 
his  benevolent  purpose,  by  permitting  him  to  purchase  her  without  compedtioiu 
In  consequence  of  this  public  declaration,  Daily  purchased  Kato  without  opfM>- 
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Moni  and  immediately  thereafter,  pronounced  her  a  free  woman,  and  on  the 
l2:h  of  January,  1824,  duly  emancipated  hor  by  docd.  Soou  aflcr  the  sale, 
Kate  removed  to  the  planratlon  of  JaniLs  Dummilt,  ofMuson  county,  Kentucky, 
wherj*  she  h«s  ever  since  resided  and  where  the  corrplaiiiant,  Tom,  was  hornt 
jfoon  after  the  purchase  and  verbal  emancipation  of  liis  jjjoilic^r,  Kute,  by  tiio 
defendant.  Daily.  Tom  always  lived  with  his  mother,  until  she  placed  him, 
a  short  time  since,  under  the  protection  of  bis  uext  friend,  Orange  Wilt,  in  Cin- 
cinnati. 

Some  time  in  April,  1S28,  the  doft^ndan*,  Daily,  purchnsod  a  slave  of  the 
defendant,  Joseph  Desha,  and  to  secure  a  part  of  the  purchase  mimcy,  gave 
Desha  a  bill  of  sale  of  the  complainant.  This  bill  of  sale  was  to  be  void, 
if  the  purchase  money  sliould  be  paid  by  the  7th  of  October,  1829.  At  the 
time  this  bill  of  sale  was  made,  complainant  was  living  with  bis  mother,  and  he 
was  not  delivered  to  Desha.  A  short  time  before  this  bill  was  filed,  Desha 
threatened  to  seize  the  complainant  and  reduce  h'v.n  to  slavery,  but  his  mother, 
hearing  of  these  threats,  sent  him  to  Cincinnati,  under  the  protection  of  Witt. 
Desha  then  made  application  to  the  mayor  of  Cincinnati,  who  issued  his  war- 
rant,  by  virtue  of  which,  the  complainant  has  been  taken  into  custody.  Tho 
bill  charges,  that  Desha,  when  he  took  the  bill  of  sale,  knew  that  Daily  never 
had  possession  of  the  complainant,  ancf  also  knew  that  his  mother  Kate,  on,  and 
before  the  birth  of  complainant,  was  equitably  emancipated,  although  no  deed 
of  emancipation  had  been  actually  executed. 

Prayer,  that  the  defendants  be  enjoined  from  further  interfering  with  the  per- 
son of  the  complainant,  and  to  restore  him  to  freedom,  &c. 

Desha  answered  and  admitted  the  pedigree  of  the  complainant,  as  set  forth  in 
the  bill,  and  also  the  sale  made  by  the  administratqr  of  Edwards,  but  denied  all 
knowledge  of  the  declarations  made  by  Daily  of  his  intention  to  emancipate 
Kate.  He  denied  that  Kate  was  emancipated  until  six  months,  or  more,  after 
complainant  was  born.  Ho' admits  that  Kate,  shortly  after  she  was  purchased, 
moved  to  the  farm  of  James  Dummitt,  and  alleges  that  when  he  purchased  com- 
plainant  from  Daily,  he  left  complainant  with  Dummitt,  where  he  was  to  remain 
until  he  called  for  him.  lie  denies  that  he  knew,  when  he  purchased  com- 
plainant, that  Daily  never  had  possession  of  complainant;  but  Daily  at  that 
time  informed  him,  that  he  never  inte*ided  to  emancipate  comjlainant.  After 
defendant  had  bought  the  complainant,  he  agreed  to  let  the  complainant  remain 
with  Dummitt  for  a  certain  length  of  time,  and  that,  if  within  that  time,  Daily 
paid  him  one  hundred  and  twenty -dollars,  the  purchase  was  to  be  cancelled, 
and  defendant  waste  restore  the  possession  of  com;Jainant  to  Daily. 

Daily  also  answered,  admitting  all  the  material  allegations  in  the  bill.  Ho 
further  stated  that  the  complainant  was  4iot  delivered  to  Governor  Desha,  at  the 
time  the  bill  of  sale  was  executed,  and  that  it  was  agreed  bwtween  himself  and 
Desha,  that  Kale  should  not  be  informed  of  tiie  bill  of  saL^  upon  Tom,  and  that 
Governor  Desha  requested  Damniitt  to  keep  t!ie  mailer  a  secret  from  Kate. 

He  neither  denies,  or  admits  tlie  iVjodom  of  To.n.  IkU  alleges  that  he  will  pay 
Desha  the  hundred  and  twenty  dollars  wiieii  it  becoinjs  due. 

It  was  proved  on  the  part  oC  the  coaiplaiuant,  tiiat  tho  sale  of  Kate  was 
made,  as  set  forth  in  the  bill,  and  that  she  was  declared  free  by  Daily,  the  pur« 
chaser. 


•10      TOM,  A  COLORED  BOY  v.  DESHA,  ET  AL, 

It  was  agreed  between  the  parties,  in  writing,  that  Tom  was  bom  fire  mnttli^ 

previous  to  the  cmaDcipalion  by  deeJ,  that  neither  Daily  or  Desha  had  ever  had 
the  poisjssion  of  To.n,  aiivj  il\ai  Daily  verbally  told  Desha  he  delivered  the  boy 
into  his  possession. 

Robert  Blanchurd  and  John  Ronkin  on  the  part  of  the  defendant,  testified, 
that,  in  May,  1829,  they  heard  the  defendant,  Daily,  say  that  the  sale  of  Tom 
to  Desha  was  fair  and  bona  fide,  and  the  delivery  was  intended  to  be  a  delivery 
in  fact  of  the  possession. 

Simon  Baker  testiticd  that  he  had  hr^ard  Daily  claim  Tom  as  a  slave,  and 
once  said  he  would  give  him  to  the  daughter  of  witness. 

James  Dummitt  was  present  at  the  sale  of  Tom  to  Desha.  The  bill  of  sale 
was  absolute,  and  was  doted  March  or  April,  1828.  Daily  delivered  to  Desha 
the  possession  of  the  boy,  and  at  Daily's  request  he  was  permiued  to  remain 
with  his  mother.  Desha  requests  J  witness  to  take  charge  of  Tom  'intil  he 
should  call  for  him.  Witness  kept  the  boy  till  he  was  carried  to  Ciacin*.aii  by 
his  mother.  After  the  sale  was  made  Desha  agreed  that  if  Oai'y  would  pay 
him  120  dollars  in  eighteen  months,  he  would  re-convey  the  boy  Tom  to  Daily. 
This  agreement  was  reduced  to  writing,  but  it  formed  no  part  of  the  original  bill 
of  sale. 

Hannah  Paine  was  present  at  the  sale  of  Edward's  property.  It  was  gene* 
rally  understood,  by  persons  present,  that  the  intention  of  Daily  in  purchasing 
Kate  was  to  free  her  from  slavery,  and  in  consequence  of  this  understanding 
Kate  was  sold  for  less  than  half  value.  Alter  the  sale.  Daily  declared  that  Kate 
was  a  free  wotimn  and  must  provide  for  herself.  James  Dutnmltt  wasat  thesale 
and  purchase  d  four  of  Kale's  children,  and  n  quested  Kate  to  go  and  live  with  him 
and  bring  up  the  children,  and  he  would  hullj  her  a  cabin  and  find  her  provis. 
ions.  Kate  complied,  and  Dummitt  sent  his  wagon  and  took  Kate  and  thechii« 
pircn  home. 

The  Court  below  dissolved  the  injunction  and  dismissed  the  bill,  and  the  com- 
plainant appealed  to  this  court. 

By  the  Court. 

This  is  a  contest  between  the  complainant,  a  coloured  boy,  who  asserts  his 
freedom,  and  the  defendant,  Joseph  l)esh  a,  of  the  state  of  Kentucky,  who  claims 
the  complainant,  as  a  fugitive  slave,  under  the  act  of  Congress  of  1793.  The 
only  serious  question  between  the  parties  seems  to  be,  whether  the  acts  and  de« 
clarations  of  the  defendant.  Daily,  beforethe  birth  of  the  complainant,  constitute 
such  an  emancipation  of  the  complainant's  mother  as  a  Court  of  Equity  wiU 

enforce. 

It  is  a  well  settled  rule  that  no  man  shall  take  advantage  of  his  own  wrong. 
The  conduct  of  Daily  at  the  administrator's  sale  was  a  fraud.  By  his  declaratioQS 
and  promises  he  was  enabled  to  purchase  his  sister  at  less  than  half  value;  and 
that,  too,  by  imposing  on  the  humanity  of  the  by-standers.  Will  a  Court  of 
Equity  now  permit  him  to  turn  round  and  claim  his  sister  and  her  ofispring  as 
slaves?  Where  a  widow  stands  by  and  hears  her  deceased  husband's  estato 
proclaimed  for  sale,  free  fi-oro  dower,  at  public  vendue,  and  is  silent,  she  skall 
be  forever  estopped  to  assert  her  right  of  dower.     (2  Ohio  Rep.  500.)     Where 
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ft  grasier,  driving  a  flock  of  sheep  to  London,  was  encouraged  by  an  innkeeper 
to  put  his  sheep  into  a  pysinre  Li^longinrj  to  the  irni;  the  landlord  seeinj^  the 
sheep,  consents  that,  ihry  shall  s^u"  il.f*!'.>  one;  night,  and  then  distrains  them  for 
rent.  The  plaiiiliJ  wus  con:p**lled  to  replevy,  and  at  law  the  landlord  had 
judgment;  tlni  plaintiH  there  filed  liis  bill,  and  was  relieved;  upon  the  ground 
that  the  landlord  should  not  take  advantage  of  his  own  wrong.     (2  Ves.  129.) 

This  question,  however,  seems  to  be  settled,  and  the  controversy  between 
these  parties  put  at  rest,  by  the  Court  of  Appeals  in  Kentucky.  (1  Bibb,  422.) 
In  that  case  it  a|  pears  that  one  Thompson  purchased  a  slave.,  named  Will,  from 
Ruth  Wilmot,  and  expressly  stipulated  that  he  would  manumit  and  emancipate 
Will  in  seven  years.  Will  served  the  term  of  seven  years,  and  then  instituted 
a  suit  at  law  to  recover  his  freedom,  but  failed,  because  the  agreement  was  held 
not  to  amount  to  an  actual  and  formal  emancipation  under  the  laws  of  Kentue- 
ky. 

Will  then  continued  in  the  service  of  Thompson  for  several  years,  until  Ruth 
Wilmot,  in  behalf  of  Will,  filed  a  bill  in  chancery  setting Torth  the  above  facts, 
and  which  were  admitted  by  the  answer.  The  circuit  court  decreed  that  Will 
should  be  emancipated,  and  that  Thompson  should  pay  to  Wilmot,  in  trust  for 
Will,  691  dollars  25  cents,  tlie  value  of  his  services  after  the  expiration  of  the 
seven  yeajs.  From  tliis  decree  Thompson  appealed,  and  Bibb,  Chief  Justice, 
in  delivering  the  opinion  of  the  court,  affirming  the  decree,  uses  this  language : 
"That  the  answer  of  Thompson  does  not  afford  a  colourable  pretext  for  with- 
holding a  performance  of  his  engagement,  solemnly  made,  under  circumstances 
interesting  to  humanity,  and  most  obligatory  upon  a  man  of  good  conscience  and 
unpolluted  failh.  The  contract  in  itself  was  not  forbidden  by  any  political  insti- 
tution, but  is  in  unison  with  the  dictates  of  natural  right,  and  was  a  most  becom- 
ing subject  for  a  court  of  chancery  to  act  upon  specifically." 

We  surely  may  be  permitted  to  apply  these  doctrines  to  a  case,  where  a 
brother  is  seeking  to  reduce  his  sister  and  her  offspring  to  slavery,  in  direct  vio* 
lation  of  his  reptated  and  most  solemn  engagements. 

The  mother,  then,  in  equity,  which  considers  that  as  done  which  was  agreed 
to  be  done,  wrs  virtually,  if  not  actually  and  formally,  fr^e,  at  the  time  of  the 
birth  of  the  complainant.  It  necessarily  follows  that  the  complainant  was  free* 
Partus  sequitur  ventri*   (LiUeli,  319.) 

The  ci^mplainant,  therefore,  being  free  born,  is  not  the  subject  of  property, 
and  neither  Daily  or  Desha,  who  claim  under  him,  have  any  rights,  as  against 
the  person  of  the  complainant. 


WATKINSON  V.  ROOT, 


An  agreement,  after  interest  is  due,  to  turn  it  into  principal,  is  valid. 

An  action  will  lie  to  recover  interest  dUe,  and  in  such  action  interest  may  be  recovered  upon  th« 
interest  after  it  becomes  due. 

This  was  an  action  ofassaanpnl  to  recover  a  sum  of  money,  as  interest,  upon 
a  special  contract;  and  was  reserved  from  Medina  county. 
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There  was  a  contract  between  the  parties,  dated  in  April,  1826,  by  which  the 
defendant  agreed  to  pay  the  plaintiff  4,580  dollars,  in  four  equal  annual  pey* 
n»ents,  in  lie  ycnrs  16:.0-31-3'2  end  2^3,  with  lawful  interest,  to  be  connputed 
fioni  the  Ibt  of  July,  18*^5,  lia\  to  be  psjid  r.nnjslly.  Tl.is  suit  was  brought  in 
16*20,  to  iccMJVc  r  the  ajicnni^cs  of  intcn  st,  which  had  accrued;  and  the  only 
question  \v:is.  wiicthcr  ink  m  si  wusi  aiiO\iabic  upon  the  successive  annual  charges 
of  interest,  after  the  y  fell  due. 

CoKles  and  Andrew s^  for  the  pluiuliff. 

There  was  no  argument  on  the  other  side. 

Ly  the  Court. 

An  agreement,  aAcr  interest  is  due,  to  turn  it  into  principal,  is  valid.  (4,  7*. 
R.  612,  2,  //.  BL  144.) 

It  is  however  undei stood,  that  in  England,  at  least  until  recently,  an  agree- 
ment, at  the  t'nic  of  an  oiiginal  cunt:  net,  that  if  interest  be  not  paid  at  the  end 
of  the  year,  it  shall  he  deemed  principal,  and  ciiriy  interest,  will  not  be  enforced. 
(1  Johns,  CJiy.)  {ind  cases  cited,  'i  his  is  claimed  to  be  a  rule  of  policy,  and  it 
is  supposed  that  a  contrary  rule  would  lend  to  oppression,  hard  dealing  and 
other  evils.  V'c  deem  it  unnecessary  to  Inquire  into  the  correctness  of  this 
policy,  altho!igh  the  current  opinions  of  modern  political  economists  render-it 
at  least  doubtful. 

Such  a  contract  as  the  present  is  prohibited  by  no  statutory  provisions,  and 
we  see  no  reason  why  it  should  not  be  enforced.  The  decision  of  a  respectable 
court  is  found;  {Adams,  JS\  H>  Itep,  179.)  where  interest  upon  interest  was 
allowed,  in  a  case  similar  to  the  present;  and  we  are  willing  to  follow  the  pre- 
cedent,    (a.) 


(a.)     An  nciion  will  lie  lo  rrcovct  interest,  (2  Mas$.  613,  3,  M^sfs  221.)     Where  money  Is  pay. 
able  on  (ieinaud,  inicres*.  is  not  recoverable  until  demand  made.   [4  Bibb,  246,  2  Bibb,  471.] 


COWDEN  V.  HURFORD. 

Where  m  judgment  is  reversed  ou  enor,  and  a  general  judgment  of  restitution  awardtKl^exccntiaa 
cinot  be  issued  wtthuut  a  sci.  fa.  oUierwise,  if  the  jurlgmeiit  of  reversal  specify  the  prec'se  thing  tolM 
restored. 

Hurfbrd  and  others  recovered  a  judgment  against  Cowden  in  the  court  of  com. 
men  pleas  of  Jefierson  county.  Upon  this  judgment  Cowden  sued  out  a  writ  of 
error,  and  this  court  reversed  ihe  judgment,  and  thereupon  rendered  a  judg- 
ment for  costs,  upon  the  writ  of  error,  and  for  a  restitution  in  the  usual  fbnn, 
with  a  mandate  to  the  court  of  common  pleas  to  carry  the  same  into  executioo. 
When  this  mandate  came  down,  Cowden  n)oved  the  court  of  comnoon  pleas  to 
award  a  writ  of  restitution,  which  motion  was  overruled.  He  then  applied  to 
this  court  for  a  peremptory  mandamus  to  the  court  below,  or  to  award  a  writ^f 
restitution  returnable  in  this  court.     This  application  was  reserved  for  dodaioQ 
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here  by  the  supreme  court.  The  record  or  the  judgment  of  reversal  was  not 
produce!,  nor  did  it  appear  that  this  court,  in  the  juH'^'snt  of  reversal,  had 
awarded  ibe  reslituiiuu  of  any  certain  sum  of  money,  but  upon  the  application 
to  the  court  of  conimoii  pleas  for  a  writ  of  restitution,  Cowden  exhibited  evi» 
dcxico  oi  curiain  pu^iiiciits  mado  upon  the  judgment  reversed* 

Tappen^  in  support  of  the  application. 

By  the  CocBis. 

A  judgment  of  restitution  is  strictly  a  judgment  which  the  court  have  inhe* 
rent  power  to  execute.  (12  Sergt.  4*  B^awhy  292.)  And  the  court,  in  the  case 
cited,  hold  that  where  this  judgment  of  restitution  is  rendered,  assumpsit  will 
too*  lie  for  the  money. 

But  the  court  are  now  called  upon  to  point  out  the  manner  of  executing  this 
judgmenib  If  the  judgment  of  reversal  contain  evidence  of  the  precise  thing  to 
be  restored,  the  writ  of  restitution  may  be  awarded.  {Cro.  Car,  699.)  But 
ijvhere  the  matter  to  be  restored  is  not  specified,  in  the  judgment,  but  depends 
upon  evidence  dehors  the  record,  ii  isrinconsistenl  with  the  policy  of  the  law  to 
permit  execution  witliout  an  opportunity  given  to  the  other  party  to  make  his 
defence. 

The  proper  remedy  in  such  case  is  the  writ  of  scire  facias.  (2  Sound.  101.) 
(y)     2  Salk.  583.     {a) 


(a)     For  the  form  of  a  tcin  facias  quare  restitutionein  non,  see  Lill.  Eat.  641,  650;  and  for  tht 
tfwin  of  a  leBtiltttioo,  see  1  idd^s  Prac.  Forms,  541,  542. 


STORY  i>.  HAMMOND,  ET  AL. 

ti  an  individual  erects  a  mill  dam  which  causes  diMase  and  sickneM,  he  is  responsible  to  indi. 
vidual  suffeiers  in  an  action  on  U)e  case  for  a  nuisance* 

In  such  case,  it  is  no  defence,  ibat  the  injury  affecis  the  whole  neightxirhood ;  uor  is  the  civil 
remedy  merged  by  an  indictment  an.i  conxiction. 

This  was  a  motion  for  a  new  trial,  reserved  from  the  county  of  Cuyahoga. 

The  plaintiff  brought  an  action  on  the  case^  to  recover  special  damages,  sus* 
tained  by  himself  and  family,  in  consequence  of  a  mill-dam,  erected  by  the 
defendant,  across  a  branch  ol  Yellow  Creek,  in  Cuyahoga  county. 

The  plaintiff  in  his  declaration,  alleged,  that  the  clam,  by  overflowing  the 
adjacent  lands,  rendered  the  atmosphere  exceedingly  impure  and  unhealthy; 
and  thereby  occasioned  the  sickness  of  himself  and  family;  and  that  he  was 
put  to  great  costs  and  charges,  in  and  about  curing  himself  and  bis  wife  and 
children,  6&c.  and  that  he  and  his  family  had  sustained  a  great  loss  of  time,  dec. 

The  jury  rendered  a  verdict,  in  favor  of  the  plaintiff,  for  one  hundred  and 
eighty  .eight  dollars  and  seventy*five  cents;  and  the  defendant  moved  for  a  nev 
trial  upon  two  grounds* 

FutST :  That  the  court  permitted  the  plaintiff  to  give  evidence,  not  only  of 
his  own  sickness,  but  of  the  sickness  of  his  family,  and  the  different  members 
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thereof,  and  the  loss  of  their  service,  as  a  Ibundation  (or  the  recerery  of  dun* 

ages. 

Skcoio)  2  Because  the  cciirt  charged  the  jury,  that  this  action  was,  by  law, 
sustainable,  although  the  neigliLoiI.ood  grncrnlly,  was  afflicted  with  the  same 
iajury  sustained  by  the  I'laintiff  i  r.c!  lb  femily,  nnd  for  which  this  action  was 
brought.  That  if  the  jut-y  uue  satiitfiod,  that  the  sickness  of  the  plaintiff  and 
his  family,  was  caused  by  the  ertctlur  of  the  dam,  or  nuisance,  then  the  plaintiff 
had  proved  a  damage,  done  to  iiimulf  and  family,  sufficiently  special,  to enutle 
himself  to  ''f'covi »,  notwithstanding  the  neighborhood  generally,  were  proved 
to  have  sustained  the  same  injury.  That  the  defendant,  having  lieen  indicted, 
and  plead  guilty,  under  the  48d  section  of  the  *^Act  for  the  puniahnnent  of  certain 
ofienccs  therein  named,"  previous  to  the  commencement  of  this  suit,  formed  no 
bar  to  this  action,  and  that  the  private  remedy  of  the  plaintiff,  was  not  thereby 
taken  awuy. 

It  was  proved  on  the  trial,  that  Yellow  Creek  was  not  a  navigable  stream, 
and  that  the  dam  was  erected,  upon  the  lands  of  the  defendant,  in  the  vicinity 
of  the  plaintiff's  residence. 

Hwrvphrey  4"  Kirkum,  in  favor  of  the  motion.     WtHey  4*  OleoU^  contra* 

By  the  CoiTBT. 

The  declaration  is  som^wbnt  Icrsr  and  inartificial,  but  is  substent/a/Ty  g^nd". 
No  other  evidence  was  ar!mittcd  on  the  trial,  than  to  show  the  sickness  of  tho 
pl&intiff,  and  tiat  of  lis  wife  and  children,  whom  he  was  bound  to  support. 

It  appeared,  i.pon  the  t)ial,  flat,  not  only  the  plaintiff  and  his  family,  but  the 
neighboihood  gcneially,  suffered  much  sichmss  and  disease,  occasioned  by  the 
defendant's  mill-dam,  and  it  is  insisted,  that  this  general  injury  is  a  legal  bar  to 
the  recovery  of  individual  damages. 

Wc  consider  it  nnnccessary  to  determine  whether  the  injury  complained  of 
belongs  to  the  class  of  public  or  private  nuisances,  as  defined  by  the  cotrmoo 
law.  Every  member  of  society  is  bound  by  the  principles  of  natural  justice,  so 
to  use  his  own  property,  as  i;ot  to  injure  the  rights  of  others.  If  an  individual 
erects  a  mill-ddm,  which  creates  disv  ase  and  sickness,  he  must  be  responsible 
for  the  consequences. 

The  defence  set  up  is  entirely  without  foundation.  If  a  man  were  to  sally 
forth  into  the  public  streets  of  a  toun,  and  conmiit  an  assault  and  battery,  upon 
every  person  he  met,  it  would  hardly  be  competent  for  him,  in  a  suit  by  an  indi» 
vidual  for  special  damages,  to  set  up  as  a  defence,  that  he  had  not  only  beat  the 
phi'nilff,  but  had  also  beat  the  whole  town.  Or,  if  a  man  were  to  poison  a  re* 
servoir  of  water,  for  the  supply  of  a  city,  and  thereby  create  a  general  sickness 
anr.ong  the  inhabitants,  it  would  not  be  seriously  contended,  that  the  magnitude 
of  the  offence  was  a  bar  to  a  private  action;  or,  in  other  words,  that  the  defend- 
rnt  might  exculpate  himself  by  proving,  that  he  had  not  only  poisoned  the 
plaintiff,  but  had  poisoned  all  the  inhabitants  of  the  city. 

There  is  no  foundation  in  the  objection,  that  the  civil  action  was  merged  in 
the  indictment,    kn  Rngland,  actions  of  trespass  or  tort,  in  certain  cases,  weie 
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held  to  be  merged  in  the  felony.    But  this  rule,  it  seems,  did  not  operate  after 
the  offender  was  brought  to  justice*     (I  Bac,  Ahg.  99.  4  T.  R.  833.)  * 
Motion  overruled. 


♦  The  doctrine  of  merger  by  felony,  of  a  civil  action,  has  no  fojr.flation  in  tMs  country.     15 
Jtfasii.938.    Inaesumpsit  for  money  itcived,  pro«)f  that  a  lamb  was  driven  toLoinloo  aucIf/J, 
it  fuiEcient,  unlets  it  appear  to  be  itoit,!!,  when  trover  would  be  the  only  proper  remedy,  (null.  N 
P.  13t) 


FORD,  V.  SKINNER,  ET  AL. 


The  lien  of  a  Judgment  upon  real  estate,  is  not  discharged  as  againtt  a  subsequent  purchaier,  by  a 
leleaie  of  chattels  once  levied  upon,  by  the  mutualassent  of  the  parlies  to  the  execution. 

This  was  a  bill  of  injunction,  to  restrain  the  defendants  from  selling  certain 
real  estate,  taken  in  execution  upon  a  judgment  at  law;  and  was  reserved  from 
the  county  of  Geauj;a. 

The  case  was  as  follows.  On  the  8th  of  June,  1S13,  o  le  J-^coS  French  mort. 
gaged  the  lands  in  controvor.sy  to  Daniel  L.  Coit,  for  the  sum  of  fi/e  hunJred 
dollars.  On  the  10th  of  November,  1818,  Freiicli  conveyed,  in  fee,  the  sami 
premises  to  John  Ford,  the  complainant,  who  after  wards,  on  the  17th  of  May, 
1819,  purchased  and  took  an  assignment  of  the  mortgage  from  Colt.  At  the 
October  terra  of  the  court  of  common  ploas,  in  the  year  1810,  tlie  then  commis- 
sioners of  the  county  of  Greaugo,  anti  whose  sjcccsjors  were  made  defendants, 
in  this  bill,  recovered  a  judgment  against  French  and  others,  for  the  use  of  Abra- 
ham Skinner,  the  intestate  of  the  defendant,  Augustus  Skinner,  f^r  the  sum  of 
four  thousand  dollars,  to  be  discharged  on  the  payment  of  one  thousand  sight 
hundred  and  eighty.four  dollars  and  costs.  Upon  this  judgment,  executions  is- 
sued  from  time  to  tiine^  and  small  sums  of  money  collected,  until  the  2Sih  of 
October,  1818,  when  the  sheriff  levied  upon  personal  property  of  French,  suf- 
ficient to  discharge  the  judgment,  but  the  same  was  returned  by  the  sheriff,  un- 
told for  want  of  tims  to  advertise. 

On  the  26th  of  December,  1818,  a  veniL  was  issued,  and  on  the  3d  of  March 
following,  by  consent  of  parties  to  the  execution,  the  personal  property  thus 
levied  upon  was  released  and  re-delivered  to  French*  Executions  were  again 
issued,  from  time  to  tim'^,  and  a  considerable  portion  of  the  money  made.  On 
the  10th  of  February,  1828,  a  pi.  fi.  fa.  was  issued,  and  the  sheriff  having  en- 
dorsed nulla  hmUy  levied  upon  a  part  of  the  real  estate  purchased  by  the  com- 
plainant Ford,  as  before  stated,  and  thereupon  this  bill  was  filed  to  enjoin  sll 
further  proceedings  upon  the  execution.  There  was  no  charge,  that  the  levy, 
upon  the  personal  property,  was  discharged  fraudulently,  or  with  intent  to  uvwr* 
the  complainant;  but  the  bill  contained  the  commoj  charge,  that  the  defendaata 
combining,  d^;.  to  injure  and  oppress  the  complainant,  rufus;)  to  release  tbwir 
lien  on  the  land,  dse« 

WM,  for  oompUiiiMuit.    Matioon  and  Cord,  coatra. 
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By  ihe  Coitbt. 

The  judgment  ia  favor  of  Skinner,  was  a  lien  upon  the  real  estate  of  French, 
subject,  however,  to  the  prin^  oiiciimbrance  of  ''i>it's  mortgage.  Ford  haviag 
purchased,  s'lhs.^q.K  nl  to  the  rvTJiiioii  of  the  judgment,  took  the  estate,  subject 
to  the  lien  of  the  j'.i  Igi.i.'iit,  uiii.  j>  it  w;is  satisfied,  in  contem^lutioa  of  law,  by 
the  prior  levy  upon  tne  perso.jJ  estate  of  French. 

It  has  been  determined,  by  this  court,  that  a  levy  upon  goods  and  chattels,  is 
a  satisfaction  of  the  judgment,  while  the  levy  is  in  force  and  undisposed  of. 
{Cassv.  LffUleiOTif  et  at.  3  O.  R.  223.)  This  ptiociple  must  be  understood  to 
operate,  not  as  an  actual  discharge,  but  as  a  suspeusion  of  the  right  to  eufoTce 
the  judgment  until  the  levy  shall  be  disposed  of. 

In  the  present  case,  the  levy  upon  the  personal  estate  was  set  aside  by  mutual 
consent,  and  the  property  re-delivered  to  the  judgment  creditor.  This  mutual 
arrangement  cannot  affect  the  Hen  upon  tlie  real  estate,  at  all  events,  as  between 
the  parties  to  the  judgment.  The  parties  stood  in  the  same  situation  as  if  the 
levy  never  had  been  made;  and  the  judgment  creditor  was  at  liberty  again  to 
execute  the  personal  property,  if  it  could  be  found,  and  if  not  to  prosecute  kus 
lien  upon  the  real  estate. 

It  necessarily  follows  from  these  principles,  that  the  lands  are  liable  to  exe- 
cution  in  the  hands  of  Ford.  Had  the  levy  been  discharged  for  fraudulent  pur- 
poses,  or  with  a  design  to  injure  Ford,  the  case  would  present  an  entirely  dif- 
ferent aspect.  But  no  circumstance  is  disclosed  from  which  a  presumption  of 
fraud  can  be  raised;  and  the  couiplainant,  in  his  bill,  rests  his  claims,  not  upon 
any  fraud  practised  in  the  transaction,  but  upon  the  supposed  satisfaction  of  the 
judgment.  We  discover  nothing  in  the  case,  to  exempt  him  from  the  general 
rule,  applicable  to  all  subsequent  pi^-chasers.  with  notice  of  a  prior  incuni^ 
brance. 

Bill  dismissed. 

Judge  Bbusb  dissented^ 


CARTER  V.  LONGWORTH,  ET  AL. 

A  dfmurrer  to  a  Bit]  in  Chancery  charging  *Si  fraudtilenC  concealinent  of  title,  wbila  tbc 
plainant  was  making  impTorements"  it  bad. 

This  was  a  suit  in  chancery,  reserved  for  decision  by  the  supreme  court  in 
Hamilton  coiiiity. 

The  bill  was  filed  in  the  court  of  common  pleas,  and  set  forth,  that  theplain<« 
tiff,  some  lime  in  1816,  purchased  of  one  William  Stewart  a  certain  lot  of 
ground  in  Cincinnati,  for  I'o  sura  of  one  thousand  five  hundred  dollars,  and  re- 
ceived from  Stewart  a  d  ^?d  of  gi.noral  waranty.  At  t'  '» time  of  the  purchase, 
Stewart  exhibited  to  i'.''^  piuiutiff  a  dcud  for  the  lot,  from  Lon;:; worth  to  himself, 
and  assured  the  plaintiff  that  the  purchase  money  was  fully  paid  to  Longworth* 
At  this  time  the  plaintiff,  Longworth,  and  Stewart  were  residents  of  GincinDati. 
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The  plaindfT,  folly  believino^  thnt  the  purchase  money  had  been  paid  to  Long- 
worth,  erected  a  dwelling  !io  ;v%  and  madf*  other  improvomonts  upon  the  lot,  to 
the  value  of  six  hundred  dolljir.s.  Lo  :n orth  knew  tluit  t'los^  iinp-ovemonts 
were  makinsr,  vclfraudulentlv  conc(.:.«  d  from  the  plainiiir  the  fact,  lliat  at  that 
time,  he  held  a  mortgage  on  the  lot  for  one  thousirvl  five  hundred  and  seventy- 
five  dollars,  the  whole  am  ):int  of  the  p-.jrchaae  money  duo  from  Slowart,  for  the 
lot.  Sometima  in  18lrJ,  auer  I'.iesj  improvrementj  were  midc,  and  before  any 
steps  were  taken  to  forecloie  the  mortgaga,  Loiigworth  took  possession  of  the 
lot,  and  on  the  15th  of  November,  1822,  sold  a  part  of  it  to  the  defendant,  Ja- 
cob Plagg,  for  one  thousand  three  hundred  dollars,  and  the  residue  to  one  Mat- 
thew Vaudusen,  for  one  thousand  dollars.  Vandasen  afterwards  relinquished 
his  part  to  Longworth,  who  is  still  the  owner. 

The  defendants,  Longworth  and  Fiagg,  continued  in  possession,  and  received 
the  rents  and  profits,  to  tlie  amount  of  nine  hundred  dollars,  until  the  year  1826, 
when  Longworth  suel  out  a  scire  fazias  upon  the  mortgage,  and  upon  the  re- 
turn of  two  nihilsy  recovered  a  judgment  by  default,  for  the  whole  amount  of 
the  purchase  money,  with  interest,  giving  no  credit  for  the  rents  and  profits. 
The  plaintiff  was  not  made  parly  to  the  scire  facias. 

The  bill  charges,  that  Longworth  cxlesi  Jed  crtidit  to  Stewart — gave  iiim  a 
deed  for  the  lot,  and  thereby  enabled  him  to  defraud  the  plaintiff,  by  inducing 
him  to  believe  that  the  lot  was  paid  fo:*,  when,  in  fact  it  was  not.  That  the 
plaintiff  is  the  only  person  injureJ  in  the  premises,  and  that  injury  was  sustain- 
ed by  the  fraud  and  combination  of  Loni^^vortli  an  J  Stewart.  T.in  bill  did  not 
state  the  date  of  the  deed  from  Longworth  to  c  Icwart,  or  of  the  mortgage;  nor 
did  it  appear  that  either  of  the  n  were  ever  rec  )r(le(!.  Ii  did  not  appear  that 
the  lot  had  been  sold  under  the  judgment  upon  the  scire  facias.  The  deed  of 
the  plaintiff  was  duly  recorded.     Stewart  is  insolvent  and  a  non-resident. 

The  bill  contained  a  prayer  for  redemption,  account,  and  for  general  relief. 
The  defendants,  Longworth  and  Flagg,  demurred  generally  to  the   whole 
bill. 

The  defendant,  Stewart,  made  no  defence. 

The  court  below  sustained  the  demurrer,  and  the  plaiotifi*  appealed  to  this 
court. 

The  decision  of  the  court  rested  upon  other  grounds  than  those  argued  by 
counsel. 

Longworth  and  WortMngtorif  in  support  of  the  demurrer.     GaineSy  contra. 

By  the  CouKT. 

If  the  defendants  are  bound  to  an3W3r  any  part  of  the  bill,  the  demurers 
being  entire,  to  the  whole  bill,  must  be  overruled.  A  demurrer,  bad  in  part  is 
bad  in  toto.  (1  Ves.  248.  1  Atk.  450.  2  AtL  44.  Mjd.  Ch.  226.  1  Johns* 
Ch.  51.     5  Johns.  Ck.  186  )     (a) 

The  main  question  intended  to  bo  presented  by  the  demurrer,  whether  a  scire 
facias  binds  subsequent  incumbrances,  need  not  be  determined.     The  bill  char- 
ges ''a  fraudulent  concealment  of  title,  w.ilc  the  complainant  was  making  im- 
provemeQt."    A  demurrer  to  such  charge  of  fraud  is  bad.     In  the  case  of  Hig^ 
inboAamv.  BumeU  (^  Johns.  Chy.  184)  the  bill  charged,  that  the  party  iq  in 
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tereat  stood  by  and  taw  groat  and  costly  improvemoDts  made  upon  the  land,  by 

persons  claiming  an  1  bilievinj  th^nniilva^  to  b?  ofru^r^i  i.i  fes,  an  1  neref  inter- 

po3  i  J  any  pretea  lio.i  of  rr^ht  or  titi j.     Th  jrc  was  a  d jmurrer  to  the  wbo)^  bill, 

wliicj  WiXi  ovcrrjb  1,  bjcaus ;  tie  c'larg?  finiJunt'iJ  to  an  rmposittoa  and  fraud. 

Here  the  charge  of  fra'tJ  is  direct  an  J  poiitivc,  and  niu;st  be  met  otherwiss  than 

by  a  demurrer. 

Demurrer  overruled. 


(a)  Contra,  2  Bibb,  4S4. 


GATEVVOOD  v.  THE  STATE  OF  OHIO. 

When  tht  Kltnter  it  pait  of  tht  tuttutory  descripuon  of  an  offence,  it  must  bt  io  laid  ia  tbo  a* 
dietmtm. 

Error  to  the  court  of  common  p^eas  of  Hami'iton  county. 

Gatewood  was  indicted  for  stealing  bank  hWu  The  Indictment  was  founded 
upon  the  sixtcent!i  s3Ction  of  the  uci  for  the  punishment  of  crimes,  22  vol.  16 1, 
which  provides,  Tnnt  if  any  |>erson  s!)a1l  steal,  d&c.  any  bank  bills,  dec.  of  fif. 
ty  dollars,  or  upwards,  knoujinj  Vizm  to  be  sazh ;  every  |)erson,  &c. 

The  indictiiient  contains  I  noavjrm  tnt  thitthe  prisoner  kneu)i\\e  ]y\U  s?olen 
to  be  bunk  b.lls.  The  pri-soaer  was  coavictjd  and  sentenced  ,*  and  tliis  wtit 
was  sued  out  to  reversj  the  judgment. 

SiraU  and  Hswcs,  for  the  plaintiff  in  error. 

By  the  CouBT. 

The  objection  taken  is  fatal.  Where  the  scienter  is  part  of  the  statutory 
description  of  the  oiTii^nce,  it  must  be  so  laid  in  the  indictment. 

Judgment  reversed. 


McDOUGAL  V.  FLEMING. 

Tho  party,  who  (aktt  a  bill  of  excaptioD9,muft  distlnctlj  point  cot  whania  ba  aaj  tav»  asna 
prejudiced  by  tha  opinion  excepted  to. 

Error  to  the  court  of  common  pleas  of  Hamilton  county. 

The  plaintiff  in  error  brouglit  an  actio.i  of  assumpsUy  in  the  court  below,  for 
the  usa  and  occupatioa  of  a  hous3  aad  lot  in  Cincinnati,  and  also  on  a  special 
contract  to  pay  rent. 

The  declaration  contained  three  counts.  First ;  That  on  the  Isf  ^  Jfsft 
1827,  the  plaintiff  demised  the  premises  to  the  defendant,  in  considenitioa  of 
wbich»  and  of  the  possession  and  enjoyment  thereof  the  defeadaat  prMussd  !• 
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pay  three  dollars  per  tKODth,  and  that  the  defendant  entered  and  has  ever  since 
enjoyed,  &c.  Second ;  That  on  the  5/A  of  November^  1827,  the  defendant 
promised  to  pay  the  plaintiff  three  dollars  per  month,  ns  rent  for  said  premises, 
in  consideration  that  the  plaintiff  had  demised  the  same  by  parol  to  the  plaintiflT, 
with  an  averment  that  the  defendant  had  occi^pied.  Tliird  ;  General  indeUla^ 
tu3  assumpsit  for  the  use  and  occupation  of  the  same  premises.  Flea — ^general 
issue  with  notice. 

Upon  the  trial  before  the  jury,  the  defendant,  under  his  notice,  offered  in  evi- 
dence the  record  of  a  judgment  in  an  action  of  ejectmrmt  rendered  in  the  su- 
preme court  of  Hamilton  county,  at  May  term,  1829,  in  which  McDougal  was 
lessor  of  the  plaintiff,  anJ  Fleming  defenJatit,  and  which  was  brought  to  recov- 
er possession  of  the  same  house  and  lot. — The  demise  in  the  declaration  in  e- 
jectment  was  laid  upon  the  \st  of  Ociolfr^  lf^28,  for  the  term  of  twenty-one 
years,  and  the  judgment  was  in  favor  of  the  defendant. 

To  this  record  the  plaiutifT  objected,  but  it  was  admitted  by  the  court,  and  a 
bill  of  exceptions  taken.  The  verdict  and  judgment  passed  against  the  plaintiff, 
and  thereupon  he  sued  out  his  writ  of  error. 

CasweU  and  Starr^  for  the  plaintiff  in  error.     Slorer  and  Fox^  centra. 

By  the  Covbt 

The  party  excepting,  must  distinctly  point  out  wherein  he  may  have  been 
prejudiced  by  the  decision  excepted  to.  King  rs,  Kenny  (4,  Ohio  Rep.  81.) 
In  the  present  case,  the  whole  evidence  is  not  disclosed,  nor  any  precise  ques- 
tion raised,  by  the  bill  of  exceptions.  The  issue,  in  an  action  of  assumpsit^  is 
so  broad,  that  we  can  suppose  many  situations,  in  which  the  record  would 
be  proper  testimony.  Inusmuch,  then,  as  the  record  docs  not  show,  that  the 
couit  Ik;1ow  erred,  we  affirm  the  judgment. 

Judgment  affirmed* 


^E 


LEWIS  V.  THE  STAT3  OF  OHIO- 

The  Cojrt  cannot  bf  cnlUd  upon  to  cbaije  the  jury  upon  abstract  propoutionf,  but  only  tbots 
Srii  ng  upon  the  rvi.lence. 
'i*o  refute  such  iiigtrucil>ns  at  properly  aiise  in  the  case,  is  error. 

Error  to  the  court  of  common  pleas  of  Fairfield  county. 

Lewis  was  indicted  and  convicted  of  larceny.  The  indictment  charged  the 
goods  stolen  to  be  the  proi)erty  of  Christian  and  William  King.  I  pon  the 
trial  a  bill  of  exceptions  was  taken,  which  stated,  **that  evidence  was  given  on  tlie 
part  of  the  prosecution,  tending  to  prove  that  the  chattels  charged  in  the  in- 
dictment to  have  been  stolen,  by  the  prisoner,  were  the  property  of  William 
and  Christian  King,  and  that  it  was  feloniously  taken  from  their  ware-house." 
There  was  also  evidence  tending  to  prove  that  the  chattels  were  purchased  in 
March  last,  in  the  name  of  William  and  Christian  King;  that  William  King, 
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at  the  time  of  Ihc  purchase,  and  for  four  or  five  years  previous  thereto,  Iftra^ 
by  reason  of  menial  iinUci'  ty,  Inccpable  ofujakini:  or  assenting  to  a  contract, 
or  transacting  business  of  any  kind.  Thurc  was  also  evidence  tending  to  prove 
a  partnersljip  between  William  and  Chi isiian  King,  namely,  that  a  sign  had 
been  for  seveial  years  kept  up  and  continued  over  their  warehouse,  or  store 
door, on  which  were  the  names  of  William  and  Christian  King,  and  that  the 
books  of  the  store  were  kept  in  iheir  names. 

The  arguments  and  evidence  being  closed,  the  counsel  for  the  prisoner  pray** 
ed  tho  court  to  instruct  the  jury,  1,  If  there  was  not  sufficient  evidence  to 
satisfy  them  that  there  was  a  partnership  between  William  and  Christian  King, 
and  il  the  property  alledged  to  have  been  stolen,  was  purchased  in  the  names 
of  William  and  Christian  King>  nt  a  time  when  William  King  was  incapable  of 
contracting,  that  the  property  vistod  in  Christian  King  alone,  and  is  improper- 
ly laid  in  the  indictment  us  the  proj)erty  of  William  and  Christian  King. 
If  the  jury  should  find  that  the  property  described,  m  the  indictment,  wassto  ea 
out  of  a  ware-house  of  Wiiriam'aml  Christian  King,  yet  that  circumstance  is 
not  sufficient  to  sustain  the  allegation  of  property  in  the  indictment,  unless 
William  and  Christian  King  were  proved  to  have  been  carrying  on  business  in 
that  ware -house  jointly,  or  that  the  goods  were  received  or  retained  there  by 
the  joint  assent  of  William  and  Christian  King,  at  a  time  when  William  King 
was  capable  of  giving  his  assent.  These  instructions  the  court  refused  to  give, 
but  charged  the  jury  that  the  evidence  given,  was,  in  the  opinion  of  the  court, 
sufficient  to  prove  a  partnership  between  William  and  Christian  King* 

The  jury  found  the  prisoner  guilty,  and  judgment  having  passed  against  hiiDi 
he  prosecuted  this  writ  of  error. 

Etring  and  Swan  for  the  plaintiff  in  error.     Hunter  and  Leonard  contra. 

By  tlie  CouBT. 

The  court  cannot  be  called  upon  to  charge  the  jury  up^m  abstract  propoai* 
tlons,  but  only  those  arising  upon  the  evidence.  But  to  refuse  such  instructioiis 
as  properly  arise  in  the  case,  is  error.  (I  Crunch,  309,  818.  6   WheaUm^  75.) 

By  the  first  exception,  we  understand  the  defendant  designed  to  contest  the 
fact  of  partnership;  and  for  this  purpose,  he  relied  upon  ihe  legal  propositioBi 
that  property  purchased  for  a  lunatic  does  not  vest  in  him.  The  fact  of  part* 
nership  was  material  to  be  establis.'ied  by  the  state;  and  that  it  was  material,  is 
matter  of  law.  The  legal  prop  osiiion,  that  the  property  thus  purchased,  could 
not  vest,  would  go  far  to  protect  the  defendant,  if  settled  in  the  affirmative. 
Upon  these  legal  propositions,  the  bill  of  exceptions  states,  the  court  below  re- 
fused to  charge;  but  gave  an  expression  of  their  opinion  upon  the  question  of 
fact,  as  to  the  sufficiency  of  the  proof.  We  are  of  opinion  that  the  court  erred 
in  refusing  to  charge  the  jury  upon  the  legal  propositions. 

It  is  unnecessary  to  notice  the  second  exception. 
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WOLF  V.  POUNSFORD. 

A  sci.  fa.  to  revive  a  judgmrnl,  isonly  a  continuatioo  of  ibe  former  suit,  and  is  not  an  orlg'ral 
proceeding. 

When  theoriginal  judgment  was  for  2500  dolls,  and  the  sci .  fa.  to  revive  recited  a  judgment  for 
918  dolls,  and  a  judgment  of  revivor  was  taken,  by  default,  for^  the  sum  named  in  the  sci.  fa.  th9 
jiidgmrnt  of  revivor  is  erroneous. 

A  sci.  fa,  mMsl  contaiu  every  tiling  that  is  required  to  constitute  a  good  dcclarationi 

fitfor  to  the  court  of  common  pleasTof  Hamilton  county. 

On  the  13th  of  October,  18*20,  one  John  J.  Ricliey,  being  in  custody,  at 
the  suit  of  Pounsford,  made  hid  application  for  the  benefit  of  the  insolvent  law, 
and  executed  his  bond  to  Pouhsford,  with  Wolf  and  one  Gabriel  Hubble  as  se- 
curitics,  conditioned  to  hiake  a  schedule  and  deliver  over  his  property.  Suit 
\vas  brought  upon  this  bond,  and  at  December  term,  1821,  a  judgment  was 
Jrcndered  in  favor  of  Pounsford  against  Wolf  and  Hubble,  process  being  return- 
ed, notfoundy  as  to  Richey,  judgment  was  rendered  for  the  sum  of  two  thousand 
five  hundred  dollars,  the  penalty  of  the  bond,  to  be  released  on  the  payment  of 
nine  hundred  dollars  and^ce  cents,  with  eleven  dollars  and  twenty-nine  cents 
costs. 

On  the  22d  of  January,  1829,  a  writ  o^  scire  facias  was  sued  out,  in  the 
name  of  William  Pounsford,/ar //ic  use  of  one  Hezekiah  Sanders,  suggesting 
the  death  of  Hubble;  and  after  reciting  t'lat  tl:o  judgment  recovered  by  Pouns- 
ford ajzainst  Wolfand  flubble,was  for  the  sum  o^nine  hundred  eighteen  dollars  and 
Jiee  cents,  with  eleven  dollars  twenty  nine  cents  costs,  called  upon  Wolf  to  show 
cause  why  said  judgment  sliould  not  be  revived,  and  why  Pounsford  should  not 
have  execution  thereon,  for  the  use  of  Hezekiah  Sanders.  The  scire  facias 
contained  no  allegation  that  the  judgment  was  unpaid  or  unreversed,  or  that 
Richey  was  indicted  to  Sanders  when  the  bond  was  given,  or  at  any  other 
time,  nor  did  it  appear  what  interest  Sanders  had  in  the  judgment,  nor  by  what 
authority  he  sought  to  revive  it. 

At  February  term,  1S29,  a  judgment  by  default  was  takon  against  Wolf,  by 
which  it  was  ordered,  that  the  judgment,  as  set  forth  in  sriid  scire  facias,  be  re- 
vived, and  that  execution  issue  thereon.  Leave  granted  to  fake  out  execution 
for  the  claim  of  Hezekiah  Sanders,  Icing  two  hundred  and  eighty  dollars,  toith 
interest  from  )4/A  October,  1820,  amovnting  to  four  hundred  and  twenty-one 
dollars  and  forty  cents,  with  costs  ofiliis  suit, 

Hammond  and  Garrard,  for  the  plaintiff  in  error.     Storer  and  Fox^  contra. 
By  the  Coubt.  .  . 

First  :  A  scire  facias,  to  revive  a  judgment,  is  only  a  continuation  of  the 
former  suit,  and  is  not  an  original  proceeding.  (2  Tidd*  9.'it3.  1  T.  JR.  257.) 
When  a  scire  facias  is  issued  to  revive  a  judgment,  the  whole  record  is  before 
the  court;  and  if  the  defendant  makes  default,  and  no  payments  appear  upon  the 
record,  it  is  the  duty  of  the  court  to  award  execution  for  the  amount  of  the  origi. 
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nal  judgment.  {Stat.  vol.  22,  68.)  In  the  present  case,  the  origii 
was  for  the  sum  of /tro  thousand  Jive  hundred  dollars,  and  the  judgment  of  revivor 
for  the  sum  of  nine  hundred  and  eighteen  dollars  and  fve  cents.  The  writ  mis- 
recites  the  original  judgment,  and  the  judgment  of  revivor  follows  the  writ. 
This  variance  appears  on  the  face  of  the  record,  and  vitiates  the  judgment  of 
revivor.  The  original  judgment  was  not  revived  by  the  proceedings,  upon  the 
scire  facias^  and  the  record  shows  no  other  judgment  which  could  autboiize  the 
issuing  of  the  writ  o^  scire  facias^  or  the  judgment  of  revivor. 

S^coNn  :  The  original  judgment  was  founded  upon  a  bond,  executed  by  Hub* 
ble  and  the  plaintiff  in  error,  as  securities  for  Richey,  and  conditioned  that 
Richey  should  make  an  assignment  of  his  property  for  the  benefit  of  his  credit- 
ors,  under  the  act  of  1805,  for  the  relief  of  insolvent  debtors.  It  seems,  Crom 
the  record,  and  particularly  from  the  award  of  execution  in  favor  c^Sanckn, 
that  Sanders  was  one  of  the  creditors  of  Richey  at  the  time  the  bond  was  exe- 
cuted; and  that  the  scire  facias  was  issued  to  enable  Sanders  to  enforce  the 
collection  of  his  claims.  It  is  unnecessary  to  determine  in  what  manner  Sanders 
might  avail  himself  of  the  judgment  in  favor  of  Pounsford,  to  secure  his  debt 
against  Richey.  Admitting  a  scire  facias  to  be  the  proper  remedy,  the  nature 
and  extent  of  his  claims  ought  to  be  set  forth,  in  the  writ,  with  some  degree  of 
certainty.  The  writ  contains  no  averment  that  Richey  was  at  any  time  indebted 
to  Sanders  in  any  amount,  nor  does  it  set  forth  any  facts  from  which  even  an 
inference  of  such  indebtedness  can  be  drawn.  Writs  of  this  description  must 
contain  every  thing  that  is  required  to  constitute  a  good  declaration;  or,  in  other 
words,  they  must  set  out  all  the  facts  tliat  are  necessary  to  show  a  right  in  the 
plaintiff  to  the  relief  prayed  for.  (2  Ohio  Rep.  248.)  The  award  of  execution 
in  favor  of  Sanders,  is  not  warranted  by  any  matters  contained  in  the  recotd, 
and  is,  consequently,  erroneous. 

Judgment  reversed. 


ROLL  V.  RAGUET. 

A  court  of  justice  will  not  lend  its  aid  to  enforce  a  promise  for  the  payiiMnt  of  mno^,  dit  mk 
coDNcieratton  of  which  is  anothci  prouiise,  made  by  the  plaintiff,  to  conceal  or  stifle  the  pcoeecotioa 
of  a  felony. 

Whenevpr  an  agreement  appeais  to  be  illegal,  imiroral,  or  against  public  policy,  a  court  of  Juftice 
leaves  the  parties  as  it  finds  them ;  if  the  agreement  be  executed,  the  court  will  not  rescind  it;  if 
executory,  the  court  will  not  enforce  its  execution. 

Error  to  the.  court  of  common  pleas  of  Hamilton  county. 

Hy.  Raguet  brought  a  suit  in  the  court  below  against  Peter  Roll  and  Charles 
Roll  upon  a  promissory  note  for  the  sum  of  five  hundred  dollars.  Charles  Roll 
was  returned  by  the  sheriif,  not  ibund,  and  the  declaration  was  filed  against  Peter 
Roll,  in  the  common  form  of  the  payee  against  the  maker. 

The  defendant,  besides  the  general  issue,  pleaded  ^  bar,  that  before,  and  at 
the  time  said  note  was  given,  Charles  Roll,  who  was  the  son  of  the  plaintiff  in 
error,  was  suspected  and  ac«us«d  by  Raguet,  of  having  feloniously  takoi  his 
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OKmey,  goods  aad  chattels^  in  Cincinnati;  that  Raguet  was  about  to  institute  a 
criminal  prosecution  against  Charles  Roll,  and  cause  a  judicial  investigation  to 
be  made  touching  said  supposed  felony,  and  threatened  Charles  and  Peter  Roll 
that,  unless  they  would  pay  him  five  hundred  dollars,  he  would  subject  diaries 
Roll  to  undergo  an  examination  before  some  judicial  tribiin  il  for  sii.I  supposed 
offence,  and  would  endeavor  to  cause  Charles  Roll  to  be  inlxted  and  sent  to  the 
Penitentiary  for  the  same;  but  at  the  same  time  promised  and  agreed  with 
Charles  Roll  and  Peter  Roll,  that  if  they  would  pay  him  five  hundred  dollars,  he 
would  altogether  desist  from  instituting  any  criminal  prosecution  against  Charles 
Roily  nor  would  he  appear  before  any  judicial  tribunal  to  give  evidence  against 
him  for  said  supposed  ofTence;  but  would  endeavor  to  suppress  any  investigation 
concerning  the  same.  That,  in  order  to  prevent  a  criminal  prosecution  against 
Charles  Roll,  and  to  save  him  from  any  indictment  and  punishment,  and  in  con. 
sideration  of  said  agreement,  on  the  part  of  Raguet,  he,  Peter  Roll,  made,  and 
delivered  to  Raguet,  the  note  in  the  declaration  mentioned. 

To  this  plea  there  was  a  general  demurrer  and  joinder.  The  court  below 
sustained  the  demurrer  and  gave  judgment  in  favor  of  the  defendant  in  error;  to 
leverse  which  this  writ  of  error  was  prosecuted,  and  the  common  error  assigned. 

CoiweU  4*  Star^  for  the  plaintiff  in  error.     Storer  and  Ames^  contra. 
By  the  CousT. 

A  father  and  son  join  in  giving  a  promissory  note,  for  the  consideration  that 
the  payee  will  abstain  from  prosecuting  the  son  for  a  larceny,  and  will  not  ap- 
pear in  a  court  of  justice  as  a  witness  against  him. 

The  court  are  not  called  upon  to  decide  whether  an  action  may  be  supported 
upon  a  promise  to  pay  for  stolen  goods,  nor  whether  an  action  will  lie  to  recover 
private  damages  sustained  by  the  commission  of  a  public  offence.  The  only 
question,  presented  by  the  record,  is,  whether  a  court  of  jastice  will  lend  its  aid 
to  enforce  a  promise  for  the  payment  of  money,  the  sole  consideration  of  which 
is  another  promise,  made  by  the  plaintiff,  to  conceal  or  stifle  the  prosecution  of 
a  crime,  perpetrated  against  the  peace  and  common  good  of  mankind. 

The  well  being,  the  existence  of  every  government,  obviously  depends,  in  a 
great  measure,  upon  the  due  execution  of  its  criminal  laws.  Any  contract, 
therefore,  the  consideration  of  which  is  to  conceal  a  crime,  or  stifle  a  prosecu. 
tion,  is  necessarily  repugnant  to  public  policy;  and  it  is  a  settled  rule  of  law, 
that  all  contracts,  whose  consideration  is  contrary  to  public  policy,  are  void. 
(2,  Keta.  dm.  966,  2  Stark,  Ev.  87.) 

It  is  unnecessary  to  enquire  whether  such  contracts  are  positively  prohibited 
by  law,  or  whether  it  is,  in  all  cases,  the  legal  or  moral  duty  of  an  individual^ 
cognizant  of  the  commission  of  a  crime,  to  make  a  disclosure  to  the  proper  an. 
thorities.  Admitting  the  existence  of  cases  where  silence  would  be  excusable, 
it  by  no  means  follows  that  an  express  contract  to  conceal  the  offence,  or 
smother  its  prosecution,  must  be  sanctioned  by  law,  or  enforced  by  thf  judicial 
tribunals  of  the  country.  ^ 

The  objection,  that  when  the  contract  was  made,  no  suit  had  J^cn  com. 
menced,  or  indictment  found,  is  without  foundation.  The  same,  if  n|t  stronger 
raaaoQs  of  public  policy  exist,  before  as  afler  the  existence  of  a  p^Jgsecution. 
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By  a  public  prosecutioD  the  offeoder  becomes  notonoiis,  and  the  community 
put  upon  their  guard.  By  a  compromise  of  the  felony,  in  secret,  without  any 
prosecution,  the  true  character  of  the  offender  is  unknown,  and  the  community 
are  subjected  to  depredations,  whicli  other vvise  might  be  anticipated  and  pre- 
vented. 

As  between  the  partie.-;  to  this  action  the  defence  may  not  be  very  honest;  and 
we  may  adopt  the  knguagu  of  Lord  Mansiicld,  {Comp,  341,)  "that  the  objection 
that  a  contract  is  immoral  or  illegal,  as  between  plaintiff  and  defendant,  sounds 
at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  bovF- 
ever,  that  the  objection  is  ever  allowed;  but  it  is  founded  on  general  principles 
of  policy,  that  ex  dolo  malo  non  oritur  aeiio.  No  court  will  lend  it5aid  to  a  man 
who  (bunds  his  cause  of  action  upon  au  immoral  or  illegal  act.^' 

Whenever  an  agreement  appears  to  be  illegal,  immoral,  or  against  publie 

policy,  a  court  of  justice  leaves  the  parties  as  it  finds  them;  if  the  agreement 

be  executed  the  court  will  not  rescind  it;  if  executory,  the  court  will  not  aid  in 

its  execution. 

Judgment  reversed,     (a) 


(a)    Same  principle,  4  Jolint.  419, 12  Johy.  306, 19  Johns.  341^  3  Co;v«iv  213>  \  1  Johns,  388, 
9  Wils.  341. 


AVERY  V.  RUFFIN. 


Whore  the  oint  of  common  pleas  malce  an  order  under  the  statute,  to  distribute  the  Tees  between 
the  present  and  former  sheriff,  a  strong  case  of  abuse  must  be  presented  to  induce  the  fopRme  cmni 
to  interfere. 

On  the  4th  of  September,  1823,  a  jl.  fa.  et  lev.  fa.  was  issued  to  William 
Ruffin,  t^cn  sljeriff  of  Hamilton  county,  in  favor  of  E.  Graham  v.  T.  Grahami 
for  five  thousand  four  hundred  and  fifty-four  dollars,  with  costs,  returnable  at 
December  term,  1823.  This  execution  was  levied  upon  the  real  estate  of  Tha. 
mas  Graham,  by  Ruffin. 

On  the  21st  of  April,  1829,  Ruffin's  time  of  office,  as  sheriff,  having  expired, 
Evendi.  expo,  was  issued  to  August  term,  1829,  directed  to  Avery,  the  then 
sheriff,  to  sell  the  real  estate,  thus  levied  on  by  Ruffin,  the  former  sheriff.  Upon 
this  writ,  Avery  sold  the  land  and  made  the  money,  and  at  August  term,  1929, 
the  conrt,  upon  the  application  of  Ruffin,  ordered  the  poundage  to  be  divided 
between  the  present  and  late  sheriffs,  in  the  proportion  of  two-thirds  to  the  for- 
mer, and  one-third  to  the  latter.  To  this  order,  Av^ry  excepted,  and  to  quash  it, 
sued  Out  this  certiorari. 

Storer  and  Fox,  for  the  plaintiff  in  certiorari.     N.  Wrighij  contra, 

\ 

By  tho^CovRT. 

At  comnon  law,  an  execution,  partly  executed  by  a  sheriff,  shall  be  comple- 
ted  by  him  after  the  expiration  of  his  term  of  office;  but  by  statute,  v.  22,  201, 
Me.  8,  h9-tt  directed  to  transfer  all  executions  to  his  successor:  and  it  isfurthiur 
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provided,  by  the  same  statute,  that  no  «en(ft.  errpo.  sHall  be  directed  to,  or  exe. 
cuted  by  a  sherifT  whose  term  of  office  has  expired  . 

By  the  statute  of  1825,  r.  2"J,  18,  powor  is  given  to  the  supreme  court,  or 
court  of  common  pleas,  to  order  pojn  luge  and  lees  taxed  to  be  distributed  be- 
tween the  sheriff  and  his  sjjce^sor,  in  snch  manner  nnd  proportion,  as  they 
may  deem  just  and  equitabK).  The  power  to  make  the  order  in  question,  was 
vested  in  the  court  of  common  pleas;  and  whc.*cver  that  court  has  used  its  dis- 
cretion in  the  exercise  of  that  povv-»r,  a  strong  ca^'c  of  its  abase  must  be  pre- 
sented, to  induce  this  court  to  interfere  on  c^rtiorarL     Let  the  order  be  affirmed* 


RANDALL  v.  PRYOR. 


The  statutory  provision,  that  a  decrpe  for  a  deed  shall  operate  as  a  conveyance,  does  not  diY«S| 
Che  court  of  the  power  to  enforce  the  actuaj  execution  of  a  deed  by  attachment  for  contempt. 

Motion  to  discharge  a  rule  taken  upon  the  defendant,  to  show  cause  why  pro- 
cess  of  contempt  should  not  be  issued  against  him;  and  was  adjourned  here  for 
decision  from  the  county  of  Belmont.  - 

It  appeared,  that  at  the  October  term  of  this  courts  1829,  a  final  decree,  in 
chancery,  was  rendered  against  Pry  or,  and  in  favor  of  Randall,  by  which, 
among  other  things,  it  was  decreed,  that  Pryor,  within  thirty  days  thereafler, 
should  execute  and  deposit  with  the  clerk,  for  the  benefit  of  Randall,  a  deed  of 
release  in  fee  simple,  for  certain  lands,  with  covenants  of  special  warranty. — 
Pryor  having  neglected  and  refused  to  comply  with  this  decree,  a  rule  was  ta- 
ken upon  him,  at  the  May  term  'of  this  court,  1830,  to  show  cause  why  an  at. 
tachment  should  not  issue  against  him  for  contempt. '  Upon  this  rule  Pryor  ap. 
peared  and  submitted  the  present  motion. 

There  was  no  argument  in  favor  of  the  motion* 
Hubbard  and  Johnston,  contra. 
By  the  Coubt. 

There  is  no  doubt  of  the  general  power  of  the  court,  to  enforce  its  decrees 
by  attachment.  The  statute,  v.  22,  80,  Sec.  40,  gives  this  power  in  so  many 
words.  The  only  question  is,  whether  the  legislative  provision,  making  a  de- 
cree for  the  conveyance  operate  per  se,  as  a  conveyance,  does  not  take  away 
the  power  of  the  court,  to  enforce  the  specific  execution  of  such  a  decree,  by 
attachment. 

It  was  the  intention  of  the  legislature  to  discharge  the  party,  against  whom 
such  a  decree  might  be  rendered,  from  the  actual  execution  of  the  deed.  The 
provision  was  not  intended  for  the  benefit  of  the  party,  who  had  agreed  to  exe- 
cute a  conveyance,  and  who,  by  noglect  or  refusal,  compelled  the  other  party, 
to  resort  to  a  court  of  equity  for  a  specific  performance.  The  object  of  the 
legislature  was,  to  furnish  an  adequate  remedy,  in  that  class  of  cases,  where  the 
I^xoceedings  were  inrem,  and  where  the  court  could  not  enforce  personal  obedi- 
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eoce  to  its  decrees,  for  want  of  jurisdietion  over  the  person.  It  In  true  that  th» 
provisioa  in  question,  embraces  all  cases  where  a  decree  for  a  conveyance  m 
rendered;  but  the  party  has  an  option,  either  to  rely  upon  the  decree,  as  a  coo. 
veyance,  by  act  and  operulion  of  luw,  or  to  enforce  the  actual  execution  of  a 
deed,  where  the  person  of  the  defendant,  is  within  the  jurisdiction  of  the 
court. 

Whether  in  the  event  of  a  failure  of  title,  the  remedy  of  a  grantee  would  not 
be  more  plain  and  simple  upon  a  deed  with  covenants,  than  upon  a  decree,  the 
court  do  not  intend  to  intimate  an  opinion.  The  general  power  of  the  court  to 
enforce  its  decrees,  is  not  limited  by  any  statutory  provision;  and  we  see  no 
reason,  in  this  case,  why  it  should  not  be  exercised. 

Motion  1o  discharge  is  overruled. 


FULTON  V.  MONAHAN. 

Whenever  tn  individual  onderttkes  to  justify  a  trespass,  under  tbe  authority  of  gprernmenii  that 
authority  must  be  traced  to  some  ofllcer  of  the  government,  liooira  and  recognised  by  lav  mm 

■udi. 

When  the  defendant  justifies  the  breaking  of  the  dose  of  the  plaintiff  and  cairying  aw^y  maom  for 
the  construction  of  the  National  Road,  the  plea  must  set  forth  the  facu  that  consiitute  a  nimsaiij 
Ibrsucb  invasion  of  private  rights. 

This  was  an  action  of  trespass,  quare  chuuuntfr^giifnai  was  reserved  from 
the.  county  of  Muskingum. 

The  defendant  justified^  under  the  act  of  Congress,  passed  May  15th,  1820, 
and  March  ;ki,  1825,  establishing  a  national  road  through  the  state  of  Ohio, 
and,  in  his  plea  of  justification,  alleged,  that  the  national  road  had  been  laid 
out,  near  the  close  in  which,  dec. :  and  that  the  defendant,  as  the  servant,  and 
under  the  direction  and  authority  of  the  government  of  the  United  States, 
broke  and  entered  said  close,  and  took,  and  carried  away  said  lime  stone,  and 
used  the  same,  in  the  construction  of  said  road,  and  for  no  other  purpose. 

To  this  plea,  the  plaintilT  demurred  generally. 

Adams  and  SUhoeU^  in  support  of  the  demurrer.     CuBfertson,  contra* 
Bp  ihe  CovsT. 

The  plea  does  not  set  forth  with  sufficient  certainty,  the  authority,  under 
which  the  defendant  professes  to  have  acted.  The  government  necessarily 
acts  by  its  officers :  and  whenever  an  individual  undertakes  to  justify  a  tre^ass, 
under  the  anthority  of  government,  that  authority  must  be  traced,  to  someoffi. 
cer  of  the  government,  known  and  recognized  by  law  as  such. 

The  defendant,  however,  in  this  case  seems  to  have  rested  his  defence  prin* 
eipally  upon  the  grounds  that  the  national  road  bad  been  located  near  the  plain- 
tiff's  close,  and  that  stone  were  necessary  in  the  construction  of  that  road.  Ad. 
mitting  these  grounds,  it  by  no  means  follows  that  it  was  necessary  to  use  the 
plaintiff's  stone.  If  he  chose  to  rest  his  defence  upon  the  necessity  of  using 
the  plaintff's  stone,  he  out  to  have  set  forth  the  facts,  that  the  oouii  might  judf^ 
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of  the  necessity.  A  man  may  justify  going  over  another's  ground,  hy  reason 
that  the  common  highway  is  foundroutf, or  out  of. repair;  but,  in  this  plea  of 
justification,  it  is  not  enough  to  say,  that  it  was  necessary  for  him  to  go  upon  the 
adjacent  land,  but  he  must  alledge  specially,  that  the  highway  was  out  of  re- 
pair, orfownderous.  (Doug.  747.  1  Saund  R.  298,  r.  1.  Story's  Pld.  607.) 
Demurrer  sustained. 


THE  TOWN  OF  MARIETTA  v.  FEARING. 

Incorporated  towns,  in  this  State,  caunot  subject  stray  animals,  owned  by  persons  not  residents  of 
such  town  to  tbeir  corporation  ordinances. 

Error  to  the  court  of  common  pleas  of  Washington  county. 

An  action  of  debt  was  commenced  before  the  mayor  of  the  town  of  Marietta, 
to  recover  a  penalty  for  the  violation  of  an  ordinance  of  said  town,  to  restrain 
horses  from  running  at  large.  From  the  decision  of  the  mayor,  the  defendant 
in  error  appealed  to  the  court  of  common  pleas.  The  plaintifis  in  error  set 
forth,  in  their  declaration,  their  charter  of  incorporation,  by  which,  among  oth- 
er things,  it  appeared  that  they  were  authorized  and  empowered  to  establish 
such  ordinances  and  laws,  with  silch  penalties  annexed,  as  to  them  might  seem 
proper  and  necessary,  for  the  health,  safety,  cleanliness,  bonvenience,  morals, 
and  good  government  of  said  town,  and  the  inhabitants  thereof:  and  to  cause 
the  streets  and  commons  of  said  town  to  be  kept  open  and  in  repair,  and  free 
from  every  kind  of  nuisance,  and  to  require  and  compel  the  abatement  of  all 
nuisances  within  the  corporation :  Provided,  all  such  ordinances  and  laws  should 
be  consistent  with  the  constitution  and  laws  of  this  state,  and  of  the  United  States.^ 
Under  these  powers,  the  plainti^,  on  the  7th  of  April,  1825,  established  an  or^ 
dinance,  by  which  it  was  declared  to  be  unlawful  for  any  horse  to  be  suffered  to* 
run  at  large  on  the  streets,  commons,  or  vacant  or  uninclosed  lots,  within  saidf 
town,  between  the  10th  of  April  and  the  1st  of  December,  a£  each  and  every 
year ;  and  that  if  the  owner  or  keeper  of  any  horse,  mare,  &c.  should  suffer 
the  same  to  run  at  large,  contrary  to  the  provisions  of  this  ordinance,  the  per* 
son  or  persons  so  offending,  should  forfeit  and  pay,  for  the  use  of  said  town,  a 
sum  not  exceeding  two  dollars  for  each  offence,  to  be  recovered  before  the  may 
or.  This  ordinance  was  duly  published.  The  defendant,  disregaixling  said 
ordinance,  permitted  his  two  mares  and  one  colt  to  run  at  large,  on  the  streets 
and  commons  of  said  town,  during  the  time  prohibited  in  said  ordinance. 

To  this  declaration,  the  defendant  pleaded,  that  before  and  at  the  time  when, 
^c.  the  defendant  did  not  reside  within  the  limits  of  the  town  of  Marietta,  but 
resided  upon  a  tract  of  land  adjoining  said  town,  and  through  which  tract  of 
land,  there  run  a  public  highway,  leading  from  said  towA  (^Marietta  to  the  town 
of  Belpre ;  and  between  which  and  the  commons  of  said  town  of  Marietta, 
there  was  nor  fence  or  barrier ;  and  that  at  the  time  when,  &c.  the  defendant 
turned  said  two  mares  and  colt  from  his  fields,  part  of  said  tract  of  land,  into 
the  said  highway,  whence  the  said  mares  and  colt,  without  any  other  permiasioQ 
of  the  defendant,  strayed  upon  the  commons,  in  the  declaration  mentioned,  and 
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temained  there  withoat  the  defeadant^s  knowledge,  which  is  the  same  rumiiiig 
at  larice,  complained  of,  dec. 

To  this  plea,  the  plaintiffs  demurred  generally.  The  court  below  overniled 
the  demurrer,  and  gave  judgment  for  the  delbndant,  to  reserve  which,  l\ua  writ 
was  prosecuted,  and  the  common  error  assigned. 

Nye  and  H.  Stanberyj  for  plaintiff  in  error.     Goddard^  contra. 

By  the  CovBT. 

It  is  a  general  rule  of  law,  that  strangers,  as  well  as  citizens,  are  bound  by 
the  ordinances  and  by-laws  of  a  corporation.  Strangers  visiting  a  country,  are 
bound  by  the  laws  of  its  sovereign.  (1  Vattal^  ch,  4,  sec.  49.)  Strangers  coro<s 
ing  into  a  corporation,  must,  at  tlicir  peril,  take  notice  of  the  by-laws  of  such 
corporation.  (1  Bac.  Ab.  o.'iO.  1  Cowp.  209.)  A  by-law  of  a  city  is  bind- 
ing upon  strangers  coming  within  tlic  territorial  limits  of  the  city.  (6  Pidctr^ 
ing'j  187.)  These  principles  prevail  in  all  well  organized  governments,  and  the 
experience  of  ages  has  proved  their  practical  utility. 

But  do  these  principles  apply  to  the  present  case?  The  statute  concerning 
stray  animals,  (  Vol.  22,  343,)  after  pointing  out  the  mode  in  which  animals  run* 
ning  at  large  may  be  taken  up  and  disposed  of,  provides,  ''that  nothing  in  the 
act  for  the  incorporation  of  towns,  and  nothing  in  any  special  act  (br  the  incor^ 
poration  of  any  town  or  village  in  this  state,  shall  be  so  construed  as  to  author- 
ize the  making  of  any  by-laws  or  ordinances,  or  to  enf<jrce  the  same,  of  any 
such  town  or  village,  which  shall  subject  any  animals,  the  property  of  any  per- 
son not  residing  within  liie  limits  of  such  town  or  village,  to  be  taken  up  and 
dealt  with  in  any  other  manner  than  i^  provided  for  in  this  act."  We  consider 
this  a  decisive  expression  of  the  legislative  will  upon  this  subject;  and  it  was 
intended  to  subject  non-resident  owners  of  animals  to  no  further  liabilities  for 
strays,  than  lliose  imposed  by  the  act.  It  rentoves  no  difficulty  to  say,  that  the 
ordinance  of  the  town  of  Marietta  operates,  not  on  the  animals  but  on  the  own- 
er, in  the  shape  of  a  penalty.  It  infringes  the  spirit  of  the  law,  and  is  repug- 
nant to  its  policy.  That  cannot  be  done  indirectly,  whi<;h  the  law  prohibits  to  be 
done  directly.  An  ordinance  of  an  inferior  corporation,  in  violation  of  a  pub- 
lic statute,  is  necessarily  void. 

But  this  statute  was  passed  after  the  town  of  Marietta  was  incorporated,  and 
it  is  to  be  enquired,  whether  it  is  competent  for  the  legislature  to  modify  or  re« 
strict  its  charter  without  its  consent,  in  this  respect  there  seems  to  be  a  well 
settled  distinction,  between  private  and  public  corporations.  In  the  case  of 
Dartmoulh  College  v^  Woodward^  (4  Wheat,  b\H^)  the  supreme  court  of  the 
United  States  held,  that  a  private  corporation  is  a  contract  between  the  govern- 
ment and  the  corporation,  and  the  legislature  cannot  repeal,  impair,  or  alter  the 
rights  and  privileges  conferred  by  the  charter,  against  the  consent,  and  without 
the  default  of  the  corporation,  judicially  ascertained  and  declared.  But  a  pub- 
lic corporation,  created  for  the  purpose  of  government,  cannot  be  considered  as 
a  contract.  We  adopt  the  rule  laid  down  by  the  late  Chancellor  Kent  upon 
this  subject.  (2  Kenfs  Com.  345.)  "In  respect  to  public  corporations,  which 
exists  only  for  public  purposes,  as  counties,  cities,  and  towns,  the  legislature, 
under  proper  limitations,  have  a  right  to  change,  modify,  enlarge,  or  restrain 
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them,  securing,  however,  the  property,  for  the  uses  of  those  for  whom  it  was 

purchaiiccl." 

Upon  tlie  who'o>  we  are  of  opinion,  that  t>.r^  lo;:islatjrc  reserved  the  power  to 
prohibit  corporations  from  interferin;?  witli  animals  running  at  large,  wUerft  the 
owners  are  non-residents  of  the  corporation ;  and  that  this  power  was  virtually 
exercised  by  the  passage  of  the  statute. 

Demurrer  overruled. 


MILLER  V.  FULTON  ET  AL. 


^rcspiss,  quare  dausum /regit,  cann^^i  be  supporied  by  ihe  landlord  for  a  wrong  done  by  a 
ilrangcr,  while  the  tenant  has  tlic  ac.ur\l  possession. 

This  was  an  action  of  trespass  quare  cJ/iusumf realty  for  tearing  down  the 
plaintiff's  mill  dam,  situated  on  the  Scioto  river,  in  the  county  of  Ross.  A 
vei-dict  was  found  for  the  plalntifT,  under  tlie  plea  of  the  general  issue,  in  the 
supreme  court,  and  a  motion  for  a  new  tjinl  was  submitted,  and  reserved  for 
the  decision  of  this  court.  Numerous  questions  were  presented  by  the  record, 
but  the  opiuion  of  this  court  was  limited  to  the  question  of  the  plaintiff's  pos- 
session of  the  locus  iH  quo;  tlie  statement  of  facts  is  therefore  (confined  to  the 
same  point. 

John  Outright,  a  witness  for  the  plaintiff,  stated,  that  at  the  lime  the  trespass 
was  committed,  and  for  several  years  before,  the  complainant  was  the  owner 
©(^  and   in   possession  of  a  small  tract  of  land,  situated  on,  and   bounded  by 
the  western  bank  of  the  Pciuto  river,   in  Ross  county,  on   whicli  tract  of  land 
there  was  a  watjr  mill,  a  small  dwelling  house,   and  a  corn  houso;    lliat  no 
part  of  the  tract  had  ever  been  tiilod  or  cultivatud;  that  some  ten  or  twelve 
years  previous,  a  dam  had   been  erec'ed    frcm  the  rnili  across  the  river,  and 
which  abutted    against   the   eastern   bank  of  the  river,  on  a  tract  of  land  for- 
merly owned  by  one  Hough,  who  also  had  a  mill  supplied  from  the  same  dam. 
The  breach  in  the  dam,  for  which  this  suit  was  brought,  was  between  the  east 
bank  and  the  centre   of  the  river.     That  for  two  or  three  years  prior,  the 
plaintiff  had  repaired  the  wholo  dam  every  spring.     That  he,  the  witness,  at 
the  time  the  breach  was  made  in  tlie  darn,  was  running  the  p'aintiff's  mill,  as 
his  miller,   and  he  and  his   family  occupied  the  dwelling  house  and  the  corn 
house,  situate  on  the   mill  tract,   near  the  plaintifl^'s  mill.     *1  hat  he,  Cutright, 
hired  hands  to  assist  him  in  running  the  mill,  and  paid  them  out  of  the  proceeds 
of  the  mill.     That  he  provided  lights  for  the  mill,  and  was  not  bound  to  grind 
for  the  plaintiff  more  than  for  other  persons:     That  he  had  the  entire  manage, 
ment  of  the  mill,  as  a  miller,  to  work   her: — that  he  had  a  right  to  do  as  he 
wished  with  her:  he  used  the  tract  of  land  on  which  the  mill  stood,  or  a  part 
thereof,  for  pasturage:  That  he  was  to  retain  one  third  if  the  proceeds  of  the 
mill  for  his  services,  as  miller,  6cc,  and  give  the  plaintiff  two  thirds;  and  that 
no  time  had  been  fixed  for  the  termination  of  the  conlract  between  Jiin^self 
and  the  plaintiff. 

Joseph  Hawkes  also  testified  that  Cutright  end  one  Veal  were  in  possession 
of  the  mill,  at,  or  about  the  time  of  the  trespass. 
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It  was  admitted  that  at  the  time  of  the  trespass,  the  plaintiff  resided  in  the 

town  of  Chillicothe,  one  or  two  miles  from  the  mill. 

King,  Allen,  and  Leonard,  for  the  motion.     Murphy  and  G»  Swan^  «gaiust  it. 
By  the  Court. 

The  evidence  in  this  esse,  proves  beyond  a  doubt,  thatCutright  was  a  tenant 
of  the  plaintrfT,  and  had  the  possession  in  fad  of  the  premises,  at  the  time  the 
trespass  complained  of,  was  committed.  A  special  contract  had  been  entered 
into,  by  which  Cutright  was  bound  to  pay  the  plaintiff,  two  thirds  of  tbe  pro- 
ceeds of  the  mill.  Under  this  contract,  Cutright  took  actual  possession  of  the 
mill  and  its  appurtenances,  and  employed  and  paid  his  own  laborers,  in  con- 
ducting the  business  of  the  mill.  The  same  relation  of  landlord  and  tenant  ex- 
isted between  Cutright  and  the  plaintiff,  as  between  any  other  landlord  and 
his  tenant,  who  is  bound  to  yield  one  third  of  the  crop,  and  the  owner  of  the  soil. 

It  is  no  longer  an  open  question,  whether  trespass  quart  ehwsum  fregU^  can 

be  suppoi  ted  by  the  lessor,  for  a  wrong  done  by  a  stranger,  while  the  tenant  has 

the  actual  possession:     (1  Chiity^t  Fid,  161,  1  Johns.  Rep,  511,  3  SergL  amd 

JRawL  514.) 

New  trial  granted. 


JOHN  DOE  V.  RICHARD  ROE. 
SAME,  V.  SAME. 


By  ihe  59 ih  Sec.  of  ihc  Judiciary  act,  a  disci eilonary  power  fs  vested  id  the  Court,  to  admit  tbe 
tenant,  landlord,  or  nthor  person  claiming  title,  as  defendant  iff  the  place  of  the  casual  ejectar, 
upon  applirRiion  being  made  to  tlie  Court  for  that  purpose;  but  theCounhavft  no  pofwer  to  Gom- 
pel  tlic  tenant  or  any  other  person,  to  make  defence. 

TliLiJo  actions  were  brought  in  the  supreme  court  of  Hamilton  county,  to  re- 
cover the  possession  of  certain  lots  in  the  city  of  Cincinnati. 

Declarations  were  duly  served  upon  the  tenants  in  possession.  At  the  ap- 
pcarance  term,  William  Harmei  and  others,  heirs  at  law  of  Josiah  Harmer, 
moved  the  court  to  be  made  defendants,  in  the  place  of  the  casual  ejectors; 
and,  at  the  same  time,  presented  a  petition  to  remove  the  causes  to  the  next 
circuit  court  of  the  United  States,  for  th§  district  of  Ohio. 

It  appeared  that  the  value  of  the  premises  in  question,  was  greater  than  fi^e 
hundred  dollars,  exclusive  of  costs;  that  the  lessors  of  the  plaintiff  were  lesi- 
dtnts  of  llic  state  of  Ohio;  that  the  persons  upon  whom  the  declarations  were 
scrvofi,  were  tenants  for  years,  under  the  said  William  Harmer  and  others, 
who  were  owners  of  the  fee,  and  bound  by  their  covenants  to  sustain  their  said 
tenants  in  the  quiet  possession  of  the  premises;  and  that  the  said  William  Har- 
mer and  others,  are  citizens  and  residents  of  the  commonwealth  of  Pennsylva- 
nia.    Bonds  with  security  were  entered,  in  pursuance  of  the  act  of  congress. 

(VuZ.  2,C0.) 

The  decision  of  these  motions  was  reserved  for  the  special  session. 

Caswell  and  Starr,  for  the  motion.     Hammonff,  contra. 
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By  the  Court. 

Upon  service  of  a  declaration  in  ejectment,  if  no  application  be  made  to  the 
court  by  the  tenant,  or  other  person  claiming  title  for  leave  to  defend,  a  judg- 
ment by  default  passes  as  of  course;  and  the  court  have  no  power  to  compel  the 
tenant  in  possession,  or  any  one  else,  to  make  a  defence.  By  tuc  5'jii)  ^v  «Jion 
of  the  judiciary  act,  a  discretionary  power  is  vested  in  the  court,  to  admit  the 
tenant,  landlord,  or  other  person  claiming  title,  upon  application  being  lAddid  to 
the  court  for  that  purpose.  In  these  cases  the  tenants  are  not  before  us.  They 
make  no  application  to  be  admitted  defendants,  either  severally,  or  in  conjunc- 
tion with  their  landlords;  and  it  is  outof  the  power  of  the  court  to  compel  them, 
nolens  volenSf  to  undertake  the  defence.  The  application  is  made  by  the 
landlords  alone,  and  h&y'mg  exhibited  a.  prima  facie  right,  they  must  be  ad- 
mitted as  defendants*  The  landlords  being  admitted  as  defendants,  and  show- 
ing themselves  citizens  and  residents  of  the  commonwealth  of  Pennsylvania, 
are  entitled  to  the  privileges  of  the  act  of  Congress;  and  the  cases  are  accord- 
ingly certified  to  the  circuit  court  of  the  United  States. 


THE  CINCINNATI  WATER  CO.  v.  THE  CITY  OF  CINCINNATI. 

WbeD  a  plaintiff  undertakes  to  set  out  his  title  he  must  set  out  a  good  one. 

Where  he  claims  title  in  his  declatallon  under  an  ordinance,  and  from  his  own  showing  it 
appears,  that  his  rights  depend  *^upon  ceria'.n  .terras  in  said  ordinance  expressed,"  suc!i  term<!  must 
be  set  forth. 

This  was  an  action  on  the  case,  reserved  from  the  county  of  Hamilton. 

The  declaration  alleged,  that  on  the  31st  of  March,  1817,  the  town  council 
of  the  city  of  Cincinnati,  by  their  certain  ordinance,  granted  to  the  Cincinnati 
Manufacturing  Company,  their  heirs,  successors,  and  assigns,  the  exclusive  priv- 
ilege of  conveying  water,  by  tubes  or  otherwise,  from  the  Ohio  river,  through 
the  streets,  alleys,  &c.  of  the  city  of  Cincinnati,  for  the  purpose  of  supplying 
the  inhabitants,  &c.  for  the  term  of  ninety-nine  years,  upon  certain  terms,  in 
said  ordinance  expressed.  That  on  the  18th  of  March,  1820,  the  Cincinnati  Man- 
ufacturing Company  duly  assigned  all  their  interest  and  privileges,  acquired  un- 
der said  ordinance,  to  one  Samuel  W.  Davies,  who,  with  his  associates,  on  the 
7th  of  January,  1826,  were  duly  incorporated,  uhder  the  name  of  the  Cincin- 
nati Water  Company.  That  the  Cincinnati  Water  Company  thus  acquired  the 
exclusive  privileges,  so  granted  by  the  city,  and  became  possessed  of  allth? 
buildings,  machinery,  pipes,  reservoirs,  &c.  of  the  Cincinnati  water  works,  and 
became  and  were  the  owners,  and  were  possessed  of  divers  pipes,  <fec.  located 
in  divers  streets,  alleys,  &c.  which  were  particularly  specified  and  described  in 
the  declaration.  That  the  Cincinnati  Water  company,  being  so  possessed,  <S:c. 
and  enjoying  great  profits,  &c.  the  city  of  Cincinnati,  not  ignorant  of  the  prem- 
ises, but  contriving  and  intending  to  injure  and  oppress  the  Cincinnati  Water 
company,  and  to  deprive  them  of  the  profits,  &c.  and  to  put  them  to  a  great 
expense  in  removing  and  replacing  said  pipes,  <kc.  by  a  certain  ordinance  of 
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the  city  council,  did  order  and  direct  and  cause  the  said  streets  and  alleys  to  be 
dii;r  down,  torn  up,  and  the  water  pipes,  d:c.  therein  localed,  to  be  dug  up  and 
li*  stroycd,  A:c.  and  compelled  the  Cincinnati  Water  company  to  replace  their 
pipes,  &c. 

Tlie  defendants  dcmiirrcd  generally.     The  court  of  common  pleas  sustained 
tlic  demurrer,  and  the  plaintifls  appealed  to  this  courts 

Siorer  and  Fox,  in  support  of  the  demurrer.     Hammond^  contra. 
By  the  Court. 

The  plaintiff  might  perhaps  have  rested  his  title  upon  his  possession,  but  he 
has  chosen  to  set  out  his  titl'*,  and  he  must  therefore  set  out  a  good  title.  (I 
CA.  Pld,  215.)  He  claims  title  under  an  ordinance  of  the  city  of  Cincinnati, 
and  from  his  own  showing  it  appears,  that  hrs  rights  depend  "upon  certain  terms 
in  said  ordinance  expressed."  It  does  not  appear  what  those  terms  are,  or 
whether  they  arc  such  as  give  him  any  rights.  * 

Demurrer  sustained. 


*  A  platnu£f,  who  is  to  recover  upon  the  sircneih  of  his  ou  n  case,  is  to  shotv  that  sulHcieotlj,  to  en- 
title hiuiscif.     (13  East.  112.-  1  iius.  and  Fui .  97.> 


REEDER,  ET  AL.  r.  BARR  ET  AL/ 

A  patent  was  issued  to  N.  *^as  assigncR  of  the  admiDiftiator  of  R.  ff.  deceased,"  sfsch  recital  i» 
tufficieni  to  put  a  subictiueut  puichaser  from  the  p.iiei.tee,  upon  enquiry  for  the  rights  of  the  beiisy 
and  he  must  at  his  peril,  asceriAiu  uheihci  those  r.ghiv have  bcpn  exUngufshed. 

This  was.  a  suit  in  chancery,  reserved  for  decision  by  the  supreme  court  id 
Hamilton  county. 

The  bill  sets  forth,  that  the  complainants  are  the  heirs  at  law  of  one  Henson 
Reeder,  who  died  in  the  year  1811  :  That  some  lime  in  the  year  1810,  Hensoa 
Reeder  purchased  a  certain  lot  of  land  in  X\\g  city  of  Cincinnati,  of  the  United 
States,  and  paid  up  a  part  or  the  whr)lc  of  the  purchase  money,  and  obtained  a 
certificate  therefor,  in  the  usual  form,  and  took  possession  thereof.  Sometime 
after  the  death  of  Henson  Reeder,  Samuel  Newell  set  up  some  claim  to  saitl  lot, 
as  assignee  of  the  administrator  of  Henson  Reeder;  and  by  falsely  representing 
himself  as  such  assignee,  obtained  a  patent  for  the  lot  in  his  own  name :  l^'hat 
the  administrator  of  Henson  Reeder  never  sold,  directly  or  indirectly,  said  cer- 
tificate, or  any  interest  whatever  in  the  lot,  to  Newell,  or  any  other  person,  and 
had  no  power  so  to  do :  That  Newell  took  forcible  possession  of  the  lot,  and 
retained  the  same  until  1623,  when  it  was  sold  upon  execution,  as  the  property 
of  Newell,  to  the  defendants,  John  T.  Barr  and  'J'homas  Welch. 

The  bill  also  ciiarjrrs,  iliiit  llje  detlndcnts,  Barr  and  Weleh,  when  they  pur- 
chased, had  notice  that  Newell  claimed  title  only  as  assignee  of  the  administrator 
of  Henson  Reeder;  that  his  title  is  so  recited  in  the  patent,  and  knew  also  that 
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said  administrator  did  never,  in  fact,  assign  any  interest  in  the  lot  to  Newell. 

Tt  is  also  charged,  that  the  paton*  was  fraudulently  obtained,  and  the  Presi- 
dent of  the  United  States  impostMl  ii[)oii. 

The  patent  was  issued  on  tlie  1  "j^ii  of  August,  1810,  to  Newell,  as  assignee  of 
the  administra'or  of  Henson  Recdcr,  dccvtsed.  The  bill  prayed  for  an  account 
of  the  rents  and  profits,  and  fur  a  ro^-onveyanco  of  the  title. 

The  defendant,  Barr,  filed  his  plea  in  bar,  alleging,  that  on  the  8th  of  Decem- 
ber, 1819,  Newell,  being  in  the  quiet  possession  of  the  lot,  mortgaged  it  to  Barr 
and  Welch,  lor  a  valuable  consideration :  that  the  mortgage  became  forfeited; 
a  scirt  facias  issued;  a  judgment  was  rendered,  and  the  lot  was  taken  in  execu- 
tion, and  sold  by  the  sheriff  to  Barr  and  Welch,  and  conveyed  to  them  by  the 
sheriff,  on  the  20th  of  February,  1823  :  That  Barr  and  Welch  took  possession; 
and  on  the  5th  of  October,  1826,  Welch,  for  a  valuable  consideration,  couveyecf 
all  his  interest  in  the  lot  to  Barr,  who  has  continued  the  possession  ever  since : 
That  he  had  no  notice  whatever  of  the  claim  of  the  plaintiffs,  or  that  Newell 
claimed  title  only  as  assignee  of  l  he  administrator  of  Menson  Recder;  or  that  his 
title  was  so  recited  in  his  patent;  or  that  the  administrator  had  not  assigned  the 
title  of  said  lot  to  Newell,  at  or  before  the  time  when  he,  the  said  Barr,  acquired 
his  title,  as  herein  set  forth;  and.that  he  was  an  innocent  purchaser,  for  valuable 
consideration,  and  without  notice. 

To  this  plea  the  plaintiffs  filed  a  general  replication. 

The  defendant,  Newell,  answered,  denying  all  fraud,  and' disclaiming  title, 
the  lot  having  been  sold  upon  execution,  as  set  forth  in  the  plea  in  bar. 

No  testimony  was  taken. 

SUnrer  and  Fox,  for  complainants. 
By  the  Covbt. 

The  patent  was  issued  to  Newell,  as  assignee  of  the  administrator  of  Henson 
Reeder,  deceased;  and  the  only  q<iestioo  is,  whether  this  disclosure  of  the  rights 
of  the  patentee,  and  of  thq  manner  in  which  they  were  acquired,  is  sufficient  to 
charge  a  subsequent  purchaser,  with  notice  of  the  equitable  rights  of  the  com- 
plainants, as  heirs  at  law  of  Henson  Reeder.  The  true  rule  upon  this  subject 
appears  to  be,  "that  the  law  imputes  that  notice,  wliich,  from  the  nature  of  the 
transac!ion,  every  person  of  ordinary  prudence  must  necessarily  have."  (13 
Yes.  120.  Mad,  ch.  327.  Newlandy  511.) 

If,  in  the  investigation  of  a  title,  a  purchaser,  with  common  prudence,  must 
have  been  apprised  of  another  right,  notice  of  that  right  is  presumed.  Here, 
Barr,  in  tracing  his  title,  must  have  seen  from  the  patent,  that  NewelPs  right 
was  derived  from  an  administrator,  who  possessed  no  title  to  the  laud  himself, 
and  whose  deed  could  bo  available  only  by  a  previous  compliance  with  certain 
legal  formalities.  If  the  assignment  of  an  administrator,  per  se,  conveyed  the 
equitable  rights  of  the  intestate,  the  purcliascr  might  stand  in  a  different  situa- 
tion. As  it  is,  we  are  of  opinion,  that  the  recital  in  the  patent,  is  sufficient  to 
put  a  man  of  ordinary  prudence  to  an  enquiry  for  the  rights  of  the  heirs;  and 
that  a  subsequent  purchaser  must,  at  his  peril,  ascertain  whether  those  rights 
have  been  regularly  extinguished. 
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Authorities  are  cited  to  show,  that  presumptions  of  regularity  are  to  be  made 
in  favor  of  public  officers.  (3  East.  200.  19  John.  847.)  And  that  the  ex- 
istence  of  a  grant  is  sufficient  ground  to  presume  that  every  pre-rec^uisite  has 
been  performed.  (9  Cranchy  98.  5  Wheaiotiy  804.)  If  this  grant  were  a  simple 
conveyance  to  Newell,  his  assignees  might,  perhaps,  claim  the  benefit  of  these 
rules;  but  the  grant,  upon  its  face,  shows  that  the  heirs  of  Reeder  were  the 
owners  of  the  estate,  aAer  the  death  of  their  ancestor;  and  it  is  going  too  fsLT 
to  say,  that  there  is  a  legal  presumption,  not  only  that  the  officers  of  government 
have  performed  their  duties,  but  that  the  rights  of  the  heirs  of  Reeder  have 
been  divested,  by  a  judgment  of  a  court  of  competent  jurisdiction,     (a) 

Plea  overruled. 


(a)  Purchasers  uarler  letters  patent,  reciting  a  trust,  are  bound  to  take  notice  of  tbe  trusi  at  tbek 
peril .  [1  Ves.  261,  319.  1  Ch,  Ca.  258.]  So  a  purchaser  under  persons  authorised  by  statute  to 
sell,  is  presumed  to  luiow  the  natuie  and  extent  of  tbe  auttaority,  and  purchases  at  bis  peril.  [3  J« 
C.  R.  344.1 
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Money  made  upon  a  junior  judgment,  in  Ufa,  cannot  be  distributed  among  eldef  jiK^meatii,  upon 
which  executions  have  not  been  issued  or  levied  within  five- years,  and  wbicb  have  not  been  nmved. 

Certiorari  to  the  court  of  common  pleas  of  Hamilton  county,  to  reverse  an 
order  for  the  distribution  of  certain  monies  made  upon  execution. 

At  November  term.  1829,  the  sheriflT  returned,  that  he  had  made  tw^ity-ax 
thousand  eight  hundred  and  sixty  dollars  upon  an  execution,  issued  on  a  judg. 
ment  in  favor  of  Ly tie  and  Avery,  against  the  Cincinnati  Manufacturing  Com- 
pany.  Upon  this  return,  several  other  judgment  creditors  appeared,  and  claimed 
this  money  or  a  part  thereof,  and  foimded  their  claims  upon  the  following  state 
of  facts : 

October  12(A,  1820,  the  Miami  Exporting  Company  recovered  a  judgment 
against  the  Cincinnati  Manufacturing  (^ompany  for  seventeen  thousand  eight 
hundred  dollars.  On  the  same  day,  Samuel  Davis,  James  Findlay,  and  Jacob 
Wheeler  recovered  a  judgment  against  the  same  defendants,  for  ten  thousand 
two  hundred  and  thirty-six  dollars  and  fidy  cents.  On  the  27ih  rfDecemiery 
1820,  Lytle  and  Avery  recovered  a  judgment  against  the  same  defendants,  for 
forty  .nine  thousand  six  hundred  and  forty.five  dollars  and  fifty -nine  cents. 

There  was  also  cmother  small  judgment,  against  the  same  defeodaots, 
in  favour  of  Henry  Hafer,  which,  by  the  agreement  of  all  parties,  was  oi. 
titled  to  a  preference,  and  about  which  th^re  was  no  dispute.  Upon  the 
other  three  judgments,  executions  were  issued,  and  returned  as  follows: 

Mi.  Ex.  Co.— Judg't  Ocf.  12,  1820. 

ExectOion.  Date*  Return^  4*c. 

Fi.  fa.  et.  lev.  fa.  Jan'y-  30,  1821.  Levy  on  land,  January 

30,  IS2U 
Vendi.  Dec.  8j  1821.  Unsold. 


Al.  vendi. 
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Sold  on  an  execution,  in 
favour  of  Davis,  Find- 
lay,  and  Wheeler.  This 
return,  on  motion  of 
plaintiff,  was  set  aside 
at  August  term,  1823, 
to  which  the  writ  was 
returnable. 

This  judgment  was  reviv* 
ed  by  scire  facias j  on 
the  24th  of  December, 
1829. 


Davis  aud  othees — Judg't.  Oct.  12, 1620. 


Execution* 

Date. 

Return^  ^c. 

Fi.  fa.  et.  lev.  fa. 

Jan.  31,  1621. 

Jan.   31,   1821. — Levied 

• 

on  same  land,  as  execu- 

- 

tion  in   favour  of  Mi. 

Ex.  Co. 

Vwidi. 

April  2,  1822. 

To  May  7,  1822.   Stayed 

r_ 

by  injunction. 

Al.  vendi. 

June  25, 1823. 

Aug.  1,  1823.— Sold  to  J. 
C.  Morris.     At  August 

■ 

term,  1823,  this  sale  was 

- 

set  aside  by  the  court. 

Execution. 

DaU. 

Return y  <^c. 

PI.  vendi. 

Nov.  11,  1823. 

Dec.  15,  1823.— Sold  to 

the  plaintiffs  in  execu- 
tion.  This  sale  and  the 
valuation,  was  set  aside, 
by  consent,  Sep.  3, 1829 


Lttle  and  Avbrt.— Judg't.  Dec.  27, 1820. 


Execution. 

DaU. 

Return^  ^c. 

Fi.  fa.  et.  lev.  fa. 

Feb.  8, 1821. 

Feb.  9,  821. — Levied  on 
same  land,  as  execution 
in  favour  of  Mi.    Ex. 

1 

Co. 

Vendi. 

March  27,  1824. 

Not  given  to  the  sheriff. 

Al.  vendi. 

March  23, 1827. 

1 

Endorsed,  ''Judgment  as- 
signed to  U.  S.  Bank, 

3l8t     March,     1827:" 

•^     y 

Stayed  by  Jones  and 
Fox,  June  27,  1827. 

PI.  vendi. 

June  16, 1829. 

Sold,  July  20,  1829,  to 

-• 

the  Mi.  Ex.  Co. 
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This  sale,  and  the  val- 
uation, were  set  a- 
side,     by     consent , 

Sept.  3, 1829. 
Al.  pi.  vendi.  Sept.  10, 1829.  Sold,  Nov.    16,   1829, 

to  G.  W.  Jones,  A* 
gent  U.  S.  Bank,  for 
twenty-six  thousand 
eight  hundred  and 
sixty  dollars,  the 
money  now  in  coa* 
troversy. 

The  assignees  of  the  judgment  of  Lytle^and  .Avery,  against  the  Cincinnati 
Manufacturing  Com[>any,  also  offered  in  evidence  a  mortgage  of  the  premises 
levied  upon,  dated  December  11,  1620,  executed  by  William  Ly tie,  WiHinm 
H.  Lyllo,  andTiiuolby  Kirby,  in  their  capacity  as  trustees  of  the  Cincinnati 
Manufacturing  Company,  to  William  H.  Lytle  and  Henry  Avery,  to  secure 
the  payment  of  forty-eight  thousand  eight  hundred  and  six^dollars  and  eighty- 
two  cents.  This  mortgage  was  recorded  January  9th,  1821,  and  on  the  13th 
of  April,  1626,  was  assigned  by  Avery  and  Lytle  to|the  bank  of  the  United 
States. 

Also,  a  notice,  dated  December  21,  1820,  signed  by  David  E.  Wade,  presi- 
dent, pro  tern,  and  W^illtam  Oliver,  cashier,  served  upon  the  Cincinnati  Manu- 
facturing Company,  notifying  them  that  the  Miami  Exporting  Company,  on  the 
25th  of  December,  then  next,  would  take  judgment  against  the  CincinnaU  Man- 
ufacturing Company,  upon  the  same  debts  for  which  the  judgment  had  been 
rendered  in  favour  of  the  Miami  Exporting  Company,  against  the  Cincinnati 
Manufacturing  Company;  and  that  at  the  date  of  this  notice,  Wade  and  Oliver 
acted  as  the  officers  of  the  Miami  Exporting  Company. 

Also,  a  declaration  in  assumpsit,  signed  by  Este  and  Storer,  as  attorneys  for 
the  Miami  Exporting  Company,  against  the  Cincinnati  Manufacturing  Compa- 
ny, founded  upon  the  same  debt,  and  served  upon  the  latter  company  at  the 
same  time,  with  the  above  note. 

Also,  a  bill  in  chancery,  filed  in  the  supreme  court  of  Hamilton  county,  at 
June  term,  1821,  by  the  Miami  Exporting  Company,  against  Davis,  Findlay, 
Wheeler,  and  others,  in  which  the  Miami  Exporting  Company  charged,  that 
Davis  and  Wheeler,  pretending  to  be  two  of  the  trustees  of  the  Cincinnati 
Manufacturing  Company,  on  the  2nd  of  September,  1820,  made  a  warrant  of 
attorney  to  Joseph  S.  BenUam,  Esq.,  by  virtue  of  which,  he  confessed  the  judg- 
ment in  favour  of  the  Miami  Exporting  Company,  against  the  Cincinnati  3fan- 
ufacturing  Company:  That  the  M-iami  Exporting  Company  were  never  consult- 
ed by  Davis  and  Wheeler,  as  to  the  confession  of  said  judgment,  or  the  war- 
rant of  attorney  to  Benham;  nor  had  iney  any  knowledge  thereof  until  after  the 
judgment  was  confessed;  and  they  deny  any  and  all  right  in  Davis  and  Wheeler 
to  make  said  power  of  attorney  in  behalf  of  the  Cincinnati  Manufacturing 
Company;  and  pray,  that  the  said  judgment  be  decreed  null  and  void,  and 
completely  vacated,  for  the  want  of  authority  in  Davis  and  Wheeler  to  makf* 
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said  warrant  of  attorney,  and  for  the  manifest  collusion,  fraud  and  illegal  con- 
duct, on  the  part  of  the  defendants  in  the  b.II,  in  obtaining  the  judgment.  This 
bill  was  dismissed  by  the  compiainanU  the  same  term  at  which  it  was  fUed, 
and  the  injunction,  allowed  therein,  d^solvefl. 

Also,  the  following  statement  of  David  E.  Wade,  which  was  admitted  in  ev* 
idence,  by  consent,  as  if  sworn  to,  not  admitting  its  truth  or  competency.  Da- 
vid E.  Wade  states,  that  in  1820  he  was  a  director  of  the  Miami  Exporting 
Company;  and  acting  as  their  president,  pro  tern.  That  the  above  bill  in  chan- 
cery was  filed  at  the  instance  of  B.  Storer,  one  of  the  counsel  of  the  bank, 
Mr.  Este  being  absent :  That  he  was  first  induced  to  take  some  steps  in  this 
matter  by  Henry  Avery,  who  informed  him  how  the  judgments  were  taken, 
and  urged  him  to  file  the  bill,  which  he  did,  by  the  advice  of  Storer,  and  two 
or  three  of  the  directors,  contrary  to  his  own  opinion.  He  thinks  the  board  of 
directors  we're  not  convened  upon  the  occasion. 

The  Miami  Exporting  Company  gave  in  evidence,  a  bill  in  chancery,  and  an 
injunction  allowed  thereon,  filed  in  the  supreme  court  of  Hamilton  county,  on 
the  Idthof  May,  1821,  by  the  Cincinnati  Manufacturing  Company,  against  the 
Miami  Exporting  Company,  Oliver  M.  Spencer  a.id  William  Oliver,  charging 
that  the  warrant  of  attorney  to  Benham  was  unauthorized  by  the  Cincinnati 
Manufacturing  Company,  and  reciting  the  allegations  contained  in  the  bill  filed 
by  the  Miami  Exporting  Company,  against  the  Cincinnati  Manufacturing  Com- 
pany, as  above  set  forth ;  and  charging  that  the  Miami  Exportmg  Ccmpany 
had  levied  an  execution  on  the  lands  of  the  Cincinnati  Manufacturing  Company, 
and  were  proceeding  to  sell  the  same,  and  prayed  a  perpetual  injunction.     The 

bill  was  answered;  and  on  the  final  hearing.  May  lUth,  1823,  was  dismissed^ 
at  the  costs  of  the  complainants. 

Also,  the  record  of  the  original  judgment  in  favor  of  the  Miami  Exporting 
Company,  against  the  Cincinnati  Manufacturing  Company,  and  of  the  proceed- 
ings in  a  writ  of  error  allowed  thereon  ;  from  whicii  it  appeared,  that  a  sum- 
mons issued  in  favor  of  the  Miami  Exporting  Company,  against  the  Cincinnati 
Manutacturing  Company,  on  the  7th,  and  was  served  on  the  VMh  of  October, 
1820,  and  that  the  judgment  was  confessed  by  Benhamon  the  12th  of  the  same 
month,  by  virtue  of  a  warrant  of  attorney  for  that  purpose,  executed  by  Davis 
and  Wheeler,  as  trustees  of  the  Cincinnati  Manufacturing  Company,  with  a 
release  of  error,  and  stay  of  execution  for  three  months.  Upon  this  judgment, 
a  writ  of  error  was  allowed  on  the  27th  of  September,  1825,  and  continued  in 
the  supreme  court  until  May  tern^,  1829,  when  the  same  was  qaashed,  on  the 
motion  of  the  defendants  in  error. 

Also,  the  record  of  the  original  judgment  in  favor  of  Davis,  Findlay,  and 
Whealer,  against  the  Cincinnati  Manufacturing  Company,  and  of  the  proceeJ- 
ings  in  a  virrit  of  error  allowed  thereon  ;  from  which  it  appeared,  that  th's  judg- 
ment was  confessed  by  Benham  on  tie  same  day,  and  under  the  same  circum- 
stances, as  the  judgment  iri  favor  of  the  Miami  Exporting  Company,  with  tho 
exception  o^  a  stay  of  execution.  Upon  this  judgment  a  writ  of  error  was  al« 
lowed  on  the  21st  of  April,  1^2"),  whicii  was  discontinued  by  the  plaintif!  in  er- 
ror,  at  May  term,  1829. 

Also,  a  bill  in  chancery,  now  pending  in  the  common  pleas  of  Hamilton 
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county,  filed  by  the  bonk  of  tlie  United  Stutrs  and  Willinm  Lytic,  against  tbe 
Cinciiiiiati  .M.inufjur luring  <  onipnny,  the  MiLmi  Fx|:orting  Company,  Davis, 
FiuiJlay,  Wijeclcr,  uin\  Avery,  setting  foith  llie  ussignnitnt  of  said  niorlgage, 
and  of  the  j-icl^iiieul  of  Lvi.l*  i.nd  A  very,  against  tlie  Cincinnati  Manufacturing 
Co.npany,  to  the  br.nk;  said  also,  i:ll  iLe  prorecdingsof  the  Miami  Exporting 
Company,  and  of  Davis,  Tindliiy,  and  Wheeler,  in  relation  to  their  respective 
judgp.ier.ta  against  the  Cincinnati  Manufacturing  Company,  and  praying  a  sale 
of  ilie  mortgaged  premises,  for  the  benefit  of  the  judgment  of  Lytleand  Avery, 
and  r;n  injunction  a<^ainst  the  iMiami  Exporting  Company,  to  restrain  them  from 
enforcing  their  judgment  against  the  mortgaged  premises. 

Also,  the  answer  of  the  Miami  Exporting  Company,  asserting  their  rights  to 
a  preference,  by  virtue  of  their  prior  judgment  against  the  Cincinnati  Mana> 
fac luring  Com;)any. 

The  order  for  the  disiribution  of  the  moneys  in  controversy,  was  made  on 
the  IHth  of  November,  1821),  the  same  day  on  which  the  land  was  sold. 

No  bonds  were  j;iven  upon  the  allowance  of  the  writs  of  error,  upoo  the 
judgments  against  the  Cincinnati  Manufacturing  Company. 

The  ju  Igment  of  the  Miami  Exporting  Company  was  revived  on  the  24tb 
of  December,  1829.  • 

Upon  'his  state  of  facts,  the  court  below  ordered,  that  after  discharging  the 
judgm<.nt  of  Ilafer,  the  balance  of  said  moneys  s::ould  be  applied  to  the  dts- 
char,;c  of  the  judgments  of  Davis,  Findlay,  r.nd  Wheeler,  against  the  CinciD- 
nati  Manufacturing  Company,  and  the  Miami  Exporting  Company,  against  the 
Cincinnati  Manufacturing  Company,  in  preference  to  the  judgment  of  JLy lie 
an  J  Avery,  against  the  Cincinnati  Manufacturing  Company;  to  which  order, 
the  bank  of  the  United  States,  assignees  of  Lytle  and  Avery,  excepted,  and 
sued  out  this  writ  of  cerliorariy 

Casxcell  and  Siarr^  for  the  plaintiffs  in  certiorari. 

Storer  and  Fox,  on  the  same  side.     Worthington^  contra. 

By  the  CouBT* 

The  assignees  of  Lytle  and  Avery,  having  purchafsed  the  real  estate  ia  con- 
troversy. n|  on  an  execution  in  liieir  favor,  regularly  issued  and  levied,  are  en- 
tir'el  to  retain  the  purchase  money,  and  apply  the  same  as  a  credit  upon  their 
judgment,  unless  some  other  suLsisting,  paramount  claim  is  interposed. 

The  pretensions  of  the  several  nj)pljcants  are  to  be  considered. 

Fir  t  :  It  seems  agreed  by  all  parlies,  that  the  judgroc^ntof  Hafer  is  eoUtled 
to  priority;  and  may,  therefore,  be  laid  out  of  the  question. 

Skco.nd  :  The  judgment  of  the  Miami  Exporting  Conipany  being  older  than 
the  judgment  of  Lytle  and  Avery,  is  entitled  to  a  preference  over  the  latter, 
unless  that  preference  has  been  lost  by  the  lapse  of  time,  or  laches  of  the  par- 
ty. It  appears  tiiat  ll  e  last  execution  issued  by  the  Miami  Exporting  Compa- 
ny, w;.s  on  the  19th  of  June,  1823  ;  the  sale  upon  which  was  set  aside  at  the 
August  term  following.  The  judgment  was  revived  on  the  24th  of  December, 
le*J9,  more  than  five  years  from  the  date  of  the  last  execution,  and  from  the 
time  the  sale  thereon  was  set  aside.     The  sale,  which  produced  the  moneys  in 
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controversy,  was  made  on  the  16th  of  November,  1829;  and  the  motion  to 

distribute  the  moneys  was  mvJo  an  J  gra.itoJ  on  tA2  3n'n3  diy,  an  I  mo/e  thmi 

one  month  before  the  jud;4:««»-nt  of  tiic  Miami  Bi,)o;-tiirf 'J.xn;>.iny  Wd5  ro'.  i\ji. 

So  far,  therefore,  as  th:i  Miami  Exporting  Co.n,)  my   aro   cd  Jf  onuJ,  tlie  Oiily 

question  is,  whether  a  sonior   jaJ^inoiit  croJitor,  w!io  has  isjocl  n  >  exoioario:i 

for  more  than  live  years,  is  eniitljJ  to  m3.ijys  miJj  by  u  siie  irpa.i    a  janbr 

judgment. 

By  the  common  law,  a  plaintifF  could  not  have  execution  upon  i  judgment 

aAer  a  year  and  a  day  passed;  but  he  was  put  to  his  action  of  d^bt  upon  tha* 
judgment.  (2  InsL  469.  Co.  LiU.  290,  6.)  But  by  Si.  W.  2,  l;3  Ed.  1,  45, 
he  might  have  a  scire  facias  quure  exzcuUonzra  nojt,  6fz.  If  tiiis  statute  was  in 
force  in  this  state,  it  is  now  abrogate  i  by  the  statute,  in  wiiich  our  legislature 
have  undertaken  to  act  upon  the  s  un j  subjoct  matter;  and  they  have,  m  efTsctj 
prevented  the  issuing  of  executious,  either  Ji.  fa,  lee.  fa.  or  venii.,  by  dec'ar- 
ing,  thatafler  the  expiration  of  6vc  years,  it  sliall  be  lawful  to  raaiutain  an  ac- 
tion of  debt,  or  sue  out  a  scire  facias  upon  judgments,  dec. 

At  common  law,  if  a  fi.fa,  were  issjcd  witain  tbe  year  and  day,  and  nulla 
Jfona  returned;  or  an  elegit,  and  no  execution  thereon,  Liiere  might  be  another^. 
Ja.  ehgii,  or  ca,  ta^  several  years  after,  without  scire  facias^  if  continuance 
were  entered  from  the  first ^. /a.  or  e/cgi^.  (I  hist.^ZQ.  A  InsL  21  i.  Str, 
100.  4  Com.  Dig,  143.)  This  priilcipleof  the  common  law  was  also  abolish. 
ed  by  our  statute,  which  provides,  that  if  five  years  intervene,  after  tijcdateof 
one  execution,  before  another  is  sued  out,  then  debt  or  scire  facias  may  be  pros- 
ecated ,  <Ssc. 

It  is  a  well  settled  rule,  that  an  execution  is  sued  upon  a  dormant  judgment, 
will  be  set  aside  on  motion,  and  the  goods  or  money  levied,  restored  to  tlie  judg- 
ment debtor;  and  sometimes  with  costs.  (2  lF///o\  82.  T/ii'*  Pa/c.  93.J.  3 
Caine*s  Rep.  270.  2  Sound.  71,  4.)  The  reason  of  this  rule  is,  that  after  the 
year  and  day,  the  law  presumai  rhj  juJgmiUt  sitisiijJ;  an  I  it  will  not  pjrmit 
the  judgment  creditor  to  be  disturbed  by  an  execution,  without  a  scire  facias^ 
or  other  legal  process. 

This  rule  of  the  common  law,  and  its  'cason,  apply  with  equal,  if  not  i^reater 
force,  to  cases]under  our  statute,  where  five  years  haveelijujd  and  no  CA^ooution 
issued;  or  where  five  years  elapse  after  the  date  of  an  execution,  before  an- 
other is  sued  out.  But,  it  is  urged  that  the  injunction  obtained  by  the  Cincin- 
nati  manufacturing  company,  takes  the  case  out  of  the  operation  of  tliis  rule. 

It  was  formerly  held,  that  if  the  plaintifT  had  been  tied  up  by  i.ijunctiou,  for 
a  year  and  day,  he  could  not  take  out  execution  without  a  scire  facias.  (6  Mud. 
2SS.  I  Sir.  301.  Bm.  A^.  Execution.  But  this  principle  has  been  overruled, 
and  it  is  now  held,  that  he  may  afterwards  sue  an  execution  without  scire  fa. 
das.    (2  Biwr.  660.     2  Saund.  72.) 

In  the  prdfent  cas3,  however,  the  injunction  was  dissolved,  and  the  bill  dis- 
missed ia  May,  1824;  and  more  than  five  years  having  eiapsad  from  that  time, 
as  well  as  from  the  date  of  the  last  execution,  t!ie  pany  is  in  the  same  situation 
as  if  the  injunction  had  naver  beua  allowed,  or  any  execution  issued. 

It  is  also  claimed,  that  the  writ  of  error  prosjcutod  in  1825,  removes  the  ne- 
catsity  of  aueing  out  execution  within  five  years  from  the  date  of  the  last  exo- 
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If  the  defendant  brings  a  writ  of  error,  and  the  judgment  is  affirmed,  the 
defendant  in  error  may  take  out  execution  at^ter  the  year,  and  without  *cire  _/«- 
cias;  because  the  writ  of  error  was  a  supersedeas  to  the  execution,  and  Ibe  de- 
fendant in  error  must  wait  until  it  be  determined.  (5  Rep,  88.  Bite,  Abg, 
Execution,  3;i2.     2  Sauud,  72.)  * 

But  by  tho  express  provisions  of  our  statute,  vol.  22,  70,  no  writ  of  error  shal 
operate  as  a  supersedeas,  uulil  bond  and  security  are  given.     Notwithstanding 
the  allowance  of  the  writ  of  error,  therefore,  the  Mi.  Ex.  Co.  were  at  fall  lib- 
erty to  sue  out  execution  upon  their  judgment.     No  bond  was  executed,  and 
of  course  there  was  no  supersedeas  to  the  execution. 

Admitting  then  that  the  judgment  of  the  Mi.  Ex.  Co.  was  originally  valid,  a 
point  upon  which  we  intimate  no  opinion,  it  was  dormant,  and  no  execution 
could  have  regularly  issued  upon  it,  at  the  lime  the  order  of  appropriation  was 
made  in  the  court  below.  It  necessarily  follows,  that  the  moneys  in  controversy 
cannot  be  applied  to  discharge  such  a  judgment.  The  law  presumes  it  to  have 
been  paid;  and  that  presumption  must  be  rebutted  by  an  action,  or  a  scire  fa* 
cias.  Had  an  execution  issued  on  the  judgment  of  the  Mi.  Ex.  Co.  and  the 
njoney  made,  the  court,  on  motion,  would  set  aside  the  execution,  as  irregular, 
and  restore  the  money,  to  the  judgment  debtor.  It  would  be  an  anomaly  in  the 
administration  of  justice,  to  apply  money,  raised  upon  a  junior  judgment,  to  the 
discharge  of  a  senior  judgment,  when,  if  the  same  money  had  been  raised  upon 
the  senior  judgment,  itself,  the  court  would  set  aside  the  execution  and  award 
a  restitution  of  the  money. 

Third.  The  claims  of  Davis  and  others,  rest  upon  the  same  grounds  as  those 
of  the  Mi.  Ex.  Co.  with  one  exception. 

On  the  llth  of  November,  1823,  an  execution  was  issued  on  the  judgment  of 
Davis  and  others,  upon  which  a  sale  of  the  real  estate  was  made  by  the  sheriff, 
on  the  I5th  of  December,  1823;  which  sale,  with  the  valuation,  was  set  aside, 
by  consent,  on  the  3d  of  September,  1829. 

Whatever  may  have  been  th©  rights  of  Davis  and  others,  on  the  3d  of  Sep- 
tember, 1829,  as  to  the  sale  upon  their  execution,  they  were  then  lost,  by  tbeir 
voluntary  appearance  in  court,  and  consenting  that  their  own  purchase  should 
be  set  aside.  More  than  five  years  had  then^elapsed,  since  the  date  of  their 
last  execution,  and  they  were  bound  to  know,  that  they  could  isaue  no  other  ex^ 
ecution  without  scire  facias. 

The  law  presumes  that  the  sale  was  set  aside,  because  the  debt  had  been 
paid,  or  released;  and  if  such  be  not  the  fact,  the  plaintififo  must  attribute  their 
loss,  if  any  there  be,  to  their  own  acts.  It  has  been  settled  in  this  court,  that 
if  a  levy  be  set  aside,  the  parties  stand  in  the  same  situation  as  if  no  lery  had 
been  made.  (2  Ohio  Rep.  400.)  We  see  no  reason  why  this  principle  should 
not  be  applied  to  a  sale  upon  execution,  voluntarily  set  aside  by  the  parties:  the 
execution  upon  which  the  sale  had  been  made  wixsjunctus  officio;  no  subsequent 
steps  could  be  taken  to  enforce  the  collection  of  the  judgment,  without  a  new 
execution;  rind  no  new  execution  co  :U  be  sued  out,  because  more  than  ^.re 
years  had  elapsed  since  the  date  of  the  last  execui.ou. 

The  judgment  of  Davis  and  others,  therefore,  was  entitled  to  no  share  of  die 
money  in  controversy. 
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It  is  unnecessary  to  settle  the  qj-:?tioi,  wli-thor  the  jud.i;m?5nts  of  the  Mi, 
Ev.  Co.  and  of  Davis  aud  oliiei*8,  imv«  lusl  tlieir  prionly  of  liei:  u[»on  the  real 
estate,  or  whether  the  purchaser,  under  ilio  ju.l^meFii  of  Lyile  and  Avury,  holds 
the  lands,  dischurgcd  of  the  prior  incumbrance  o(  t'.oae  juHjuients.  We  are 
satisfied  that  the  Mi.  Ex.  Co.  and  Davis  nvA  olners,  n**  not  entitled  to  the  nnon. 
ies  in  controversy;  and  if  they  have  any  other  rigits,  we  leave  them  to  be  as- 
serted, in  such  manner  and  form,  as  the  parlies  may  be  advised. 
Order  reversed. 
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Whtther  a  court  of  law  rrrcrl  in  opinion,  is  not  a  proper  subject  of  enquiry  in  a  court  of  Miuity; 
aor  whether  a  fail  and  iinputi  il  irijil  was  h.vl  at  law,  nnloss  the  coinpl.iinRut  shows  clearly  to  the 
court,  that  he  had  a  gomi  tli  ler.re  ai  law,  and  was  prevented  from  availing  hira»etf  of  it,  by  fraud,  or 
pure  accident,  witliout  any  defanlt  in  himself  or  bis  ngrnt^. 

'J'he  p.>wer  of  admintsintors  lo  sell  ihc  real  estate  of  an  intestate,  is  st  ictly  a  legal  power;  and  if 
a  sale  be  ma  ie,  its  \ali  liiy  is  triable  at  law ;  and  if,  upon  such  trial,  it  is  decided  that  the.  administra- 
tor had  no  power  to  make  the  sale,  such  power  ctniioi  be  sft  up  in  equity. 

If  a  peison  a  i\ance  money  to  pay  the  debu  of  the  intestate,  be  thereby  acquires  no  Iten  upon  the 
lands  of  the  intestnie  in  the  iiands  of  the  heir. 

An  agreement  to  indemnify  a  warrantor  against  his  covenant  of  warranty,  can  work  no  pre- 
judice to  the  warrantee. 

This  was  a  bill  in  chancery,  to  which  the  defendants  demurred  generally.  It 
was  certified  here,  for  decision,  from  the  county  of  Hamilton. 

The  bill  charged,  that  the  complainant  purchased  from  Culbertson  Parka 
three  different,  but  contiguous  pieces  of  ground,  now  situate  within  the  limits  of 
the  city  of  Cincinnati.  The  first  in  1812,  the  second  in  1813,  and  the  third  in 
1818,  for  which  he  paid  a  full  and  fair  consideration,  and  received  regular  con- 
veyances,  with  covenants  of  warranty  :  That  he  entered  into  possession  of  the 
same,  at  the  time  of  purchase;  had  made  valuable  improvements,  and  had  ever 
since  continued  in  possession;  and  that,  at  the  time  of  the  several  purchases,  he 
had  no  notice  of  any  claim,  or  pretended  claim,  of  any  person  whatever. 

The  bill  further  stated,  that  on  the  lOth  day  of  December,  1810,  the  said 
Parks  had  purchased  the  tract  of  land,  oC  which  complainant's  purchases  were 
part,  at  a  public  sale,  for  a  full  and  fair  value,  fromihe  administrators  of  Israel 
Ludlow,  deceased,  under  orders  of  the  court  of  probate,  a  court  of  competent 
jurisdiction,  which  orders,  at  the  time  of  purchase,  were  in  full  force,  and  un- 
impeachable. 

It  further  charged,  that  in  the  month  of  May,  1804,  when  the  first  order  was 
made  for  the  sale  of  the  real  estate  of  Israel  Ludlow,  on  the  application  of  his 
administrators,  the  tract  of  land  purchased  by  Parks,  was  without  the  limits  of 
the  city  of  Cincinnati,  and  wholly  unimproved  :  That  Ludlow,  at  the  time  of  his 
death,  in  January,  1804,  was  largely  insolvent:  That  the  outstanding  debts 
greatly  exceeded  the  amount  of  personal  assetts,  and  of  the  then  value  of  the 
real  estate :  That  the  administrators,  in  consequence  of  the  order  for  selling  the 
real  estateit  made  terms  for  delay  with  the  creditors^  by  reason  of  which,  the 
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estate  was  extensively  benefitted,  and  n  considerable  property  divided  amoDg 
the  cniMron  an  i  luirc*  of  ls.*.u;l  i^u  i..).v,  t.it^  tljj'esivlant^  in  the  case. 

Th.t  bill  fiirtiiur  ciur^ol,  iliii  1 1..'  wj.rs  o  Lu  ii«>w  ha*!  j/ro:ieculed  an  f-jcc^- 
meiit  against  Parks  fur  a  tract  oftw.iii. y-6«v;.'ii  {'crcs,  of  wiiicti  tlie  coni{>iainaDi*s 
grounJ;}  were  part,  upoa  waich  thcjy  .la.l  recovered  a  judgriienl,  in  the  sitprcme 
courl  of  the  state,  and  threatened  to  taice  out  a  writ  of  possession,  and  dispos- 
sess the  complainant. 

Tne  bill  further  charged,  that  subsoquent  to  the  recovcy  in  ejectment,  J.  D. 
Garrard,  one  of  the  defenlants,  had  entered  into  a  covenant  with  (y.  Parks,  to 
indemnify  him,  u)>on  all  his  covenants  of  warranty,  for  ssdes  of  parts  of  said 
twenty-seven  acres,  by  way  of  coinpro  nis.j  of  tiie  dispute,  which  comprom  ae 
operated  as  a  fraud  upon  Parks'  covenant  to  complainant. 

The  bill  also  alleged,  that  the  plat  of  the  city,  used  at  the  trial  of  the  eject- 
ment,  to  prove  that  the  twenty -seven  acre  tract  in  dispute,  was,  in  May,  1804, 
within  the  limits  of  the  city,  was  entirely  erroneous;  and  that  a  true  copy,  made 
part  of  the  bill,  sliows  that  said  grounJ,  at  the  time  stated,  wjis  not  wi:hin  the 
limits  of  Cincinnati,  as  it  then  existed. 

All  the  documents  referred  to,  were  made  exhibits;  and  the  prayer  was  Ibr  a 
perpetual  injunrtiitn,  for  a  release  of  the  title,  and  for  any  benefit  complainant 
might  claim  of  the  covenant  witii  Parks. 

The  order  of  the  probate  court,  of  May,  ISOt,  referred  to  in  the  bill,  is  in 
these  wrods: 

"Administrators  of  Israel  fiudlow,  deceased,  exhibit  an  account  current  of 
said  estate.     John  Ludlow  ar.^i  J.imcs  Fiudley  sworn,  and  pray  order  to  sell  the 
real  estate,  to  satisfy  the  dobt^,  ."^i*.     Court  gratit  the  prayer  of  the  administra- 
tors,  excepting  and  reserving  ti.c-  farm  and  improved  lands  at  Cincinnati,  with 
the  house;!  and  lots  in  (3ineinnati." 

The  order  of  Decembe^r,  1810,  also  referred  to,  is  in  these  words.     "17th  of 
December,  1810. — Petition  of  tlic  administrators  of  Israel  Ludlow,  deceased, 
&c  ,  for  to  sell  real  estate,  to  satisfy  the  demands,  dec,  which  this  court  grant.** 
The  covenant  between  Garrard  and  Parks,  referred  to,  is  in  these  words : 
••Memorandum  oi  un  agreement,  made  and  entered  into  this  twenty-sixth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty, 
between  Culbertson  Parks,  of  the  city  of 'C  ncinnati,  and  state  of  Ohio,  of  the 
first  part,  and  Jepthah  D,  Garrard,  of  the  same  place,  witnesseth :  That  the 
said  Culbertson  Parks,  for  and  in  consideration  of  the  covenant  of  the  said  Jep* 
thah  D.  Garrard,  hereinafter  mentioned,  covenants  and  agrees  to  and  with  the 
said  Jepthah  D.  Garrard,  his  heirs,  executors,  or  administrators,  that  he  will 
oiake  and  execiae  to  the  said  Jepthah  D.  Garrard,  his  heirs  and  assigns,  od 
demand,  a  deed  of  release  or  quit.claim,  to  the  following  described  piopcrtr,  in 
the  city  of  Cincinnati,  to  wit :  a  certain  part  of  lot,  number  one  hundred  and 
four,  in  Cincinnati,  as  the  same  is  now  occupied  by  Robert  Kennedy  and  Wm* 
Conclin,  measuring  about  thirty -eight  feet  on  Main  street,  and  running  liack  to 
the  alley,  about  on»  hundred  and  ninety  feet.  Also,  a  certain  other  lot,  bounded 
as  follows :   North  by  Tlitrd  street,  as  extended;  east  by  a  lot  occupied  by  Geo. 
Lei  by;  south  by  Second  or  Columbia  streo  ,  extended;  and  west  by  the  section 
line  of  the  seventeenth  fractional  section,  on  which  the  city  is  in  part  laid  out* 
▲lao,  a  certain  other  lot,  bounded  as  follows^  to  wit :  north  by  FiAh  street;  est 
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by  the  division  line  between  the  said  Parks  and  a  lot  of  twcnty-seven  acres,  late 
the  j.roiicrly  ollJrnjj-by  und  h'tj.uU  y;  soutli  !y  Tl.l  id  street,  extended;  and  west 
b^  I..C  east  line  of  a  lot  l.eittolore  sold  to  Mtsais.  rhillips,  'J'jitcni.  and  Speer; 
exceptaig  ihcrtfioni  so  njutli  ol'siiid  lot  as  w;  s  hcreiofoiu  deeded  to  Caleb  Fwge- 
ly.     And  llie  suid  C'ull^c'rI^on  P;.iks  coven.. nts  and  agrees  to  and  witli  the  said 
Jeplhuli  1).  Gairard,  to  diiivrr  tip  to  tlio  said  Climard  tl  e  quiet  and  undisturbed 
pusscs^Mon  of  the  s:iid  |  n  iims«  s.  ;.love  nieMloucd,  whenever  the  same  shall  be 
demanded.   And  l.ie  said  Je|-tliiih  D.  Cai.aid,  on  his  part,  covenants  and  agrees 
to  and  with  the  said  Culberison  Paiks,  his  heirs,  executors,  or  administrators, 
that  he  will  indemnify  and  save  harndess  the  said  Culbertson  Parks,  his  heirs, 
executors,  or  administrators,  on  all  of  his,  the  said  Parks',  covenants  contained 
in  certain  deeds,  heretofore  made  to  George  Lieby  and  others,  for  parts  of  a 
twenty  seven  acre  lot,  which  lie  between  Third  street  and  the  Ohio  river;  which 
said  parts  of  the  said  lots  have  been  recovered  from  the  said  Lieby  and  others, 
in  an  action  ofejtctment,  by  the  heirs  of  Israel  Ludlow,  deceased,  in  the  supreme 
court  of  the  state  of  <>h-o.     And  the  said  Garrard  lurther  covenants  and  agrees 
to  and  with  the  said  Culbertson  Parks,  his  heirs,  executors  or  administrators, 
that  he  will  pay  all  the  costs  that  may  have  accrued  on  the  suits  for  the  said 
twenty. seven  acre  lot,  and  the  s  lid  lot  on  A?ain  stre'it,  in  the  circuit  court  of  the 
United  States,  and  in  the  court  of  common  pleas,  and  supreme  court  of  Hamit- 
ton  county,  and  state  of  Ohio,  as  the  same  shall  be  taxed  by  the  clerks  of  the 
said  courts      And  the  said  Garrard  further  covenants  and  agrees  to  and  with 
the  said  Culbertson  Paiks,  that  he  will  pay  the  fees  that  may  now  be  due  and 
owing  by  the  said  Culbertson  Parks,  to  his  counsel,  Messrs.  Benham,  Este, 
Wiight,  Caswell  and  Starr,  provided  they  do  not  exceed  five  hundred  dollars  in 
all;  and  if  they  exceed,  in  the  aggregate,  the  sum  of  five  hundred  dollars,  the 
said  Parks  is  to  pay  the  excess.     And  the  sis  id  Garrard  further  covenants  and 
agrees  to  pay  to  the  said  Paiks,  the  sum  of  one  thousand  five  hundred  dollars, 
upon  the  delivery  of  the  deeds  of  release,  and  the  quiet  and  undisturbed  posses- 
sion of  the  premises,  by  the  said  Parks  to  the  said  Garrard.     And  the  said  Gar« 
rard  further  covenants  and  agrees  to  and  with  the  said  Culbertson  Parks,  his 
heirs,  executors^  or  administrators,  that  he  will  indemnify  and  save  harmless  the 
said  Culbertson  Parks,  his  heirs  or  assigns,  against  any  and  every  claim  which 
the  heirs  at  law  of  Israel  Ludlow,  deceased,  may  have  against  the  following 
tract  or  parcel  of  land,  now  in  the  possession  of  the  said  Parks,  to  wit:  begin« 
ning  at  the  intersection  of  Fifth  and  Mill  streets,  thence  rastwardly  with  Fifth 
street  to  the  west  line  of  a  lot,  deeded  by  the  said  Parks  to  Phdiips,  Tatem,  and 
Speer;  thence  south  with  their  line,  to  Third  street,  extended;  thence  with  Third 
street  to  the  east  line  of  Milll  street;  thence  with  Mill  street  to  the  beginning. 

In  testimoney  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 

C.  PARKS,    [Seal.] 
JEPTHAH  D.  GARRARD.    [Seal.]  , 
Witness:    Daihel  Gaxo.  y- 

It  is  the  agreement,  that  this  article  is  in  no  manner  to  afi*ect  the  recourse  of 
the  said  Parks  upon  his  deed  from  the  administrators,  for  the  said  lots. 

J.  D.  GARRARD." 
Recorded  23nd  February,  1880. 


SM  LIBBY  V.  PARKS,  ET  AL. 

CincioDati,  June  17th,  1831:  A  true  copy  from  record  No.  81,  page  407. 

Hammond  an.l  Garrard,  in  support  of  the  demurrer.     Gaines^  contra* 

Opinion  oftiik  Couur,  by  Judgi  Collet. 

Does  the  complainant,  in  liis  bill,  state  such  facts  as  will  authorize  this  court 
to  enjoin  the  proceedings  in  the  action  at  law?  The  complainant,  by  his  bill, 
relies  for  relief  on  three  grounds: 

First:  That  there  is  a  plat,  in  the  clerk's  office  of  Hamilton  county,  which 
shows  that  the  land  in  dispute  wussituate  beyond  the  bounds  of  the  town  of  Ciu- 
cinnati,  when  the  order  to  sell  lands,  of  May  term,  1804,  was  made  by  the 
court  of  common  pleas;  and,  consequently,  i«s  it  was  unimproved,  was  embraced 
by  that  order:  whereas,  on  the  tiial  at  law,  the  plat  exhibited  in  evidence,  was 
erroneous,  and  showed  that  the  premises  in  controversy  were  situate  within 
the  town  of  Cincinnati,  at  the  time  the  said  order  to  sell  was  made,  and  conse- 
quently, not  embraced  by  that  order. 

Second:  That  the  sale  of  the  land  was  necessary  for  the  payment  of  the 
debts,  due  from  the  estate  of  Ludlow;  that  it  was  fairly  made  by  the  adminis- 
trators, for  its  full  value,  and  the  purchase  money  all  appropriated  to  the  pay- 
ment of  the  debts  due  from  the  estate  of  Ludlow. 

Third:  That  the  agreement  of  Garrard  and  Parks,  referred  to  by  the  bill,  is 
ia  fraud  on  the  covenants  of  Parks,  contained  in  his  deeds  to  the  complainants, 
for  the  premises,  and  an  equitable  bar  to  the  recovery  of  the  premises;,  by  the 
heirs  of  Ludlow. 

As  to  the  first  ground  for  relief.  The  title  of  the  complainant  depends  oD 
the  orders  of  the  court  of  common  pleas,  directing  the  administrators  of  Lud* 
low  to  sell  the  property,  and  on  the  compliance,  on  the  part  of  the  administra- 
tors, with  the  orders  and  the  law,  in  effecting  the  sale  to  Parks.  Of  the  autho- 
tity  to  vest  this  power  to  sell,  and  of  the  compliance  with  the  law  and  orders, 
in  perfecting  this  sale,  the  court  of  law  had  jurisdiction  to  enquire;  and  further, 
the  court  of  law  did  make  this  investigation.  Whether  the  court  of  law  erred 
in  opinion,  is  not  a  proper  subject  of  inquiry,  for  a  court  of  equity;  nor  whe- 
ther a  fair  and  impartial  trial  was  had  at  law,  unless  the  complainant  shows 
clearly  to  the  court,  that  he  had  a  good  defence  at  law,  and  was  prevented 
from  availing  himself  of  it,  by  fraud,  or  pure  accident,  without  any  fault  or  n^* 
ligenceof  himself  or  his  agents.      (2  Peter^e  Cond.  Rep.  518.) 

That  an  erroneous  plat  was  used  on  the  trial,  showing  that  the  premises  wet6 
situate  within  the  town  of  Cincinnati,  at  the  time  tiie  order  to  sell  land,  of  May 
term,  1804,  was  made;  that  the  premises  were  then  unimproved;  that  there  is 
a  correct  plat  in  the  clerk's  office  of  Hamilton  county,  showing  that  the  pre- 
mises were  not  within  the  town  of  Cincinnati,  at  that  time,  if  itsprdduction 
would  probably  have  altered  the  verdict,  is  not  a  sufficient  showing  to  author* 
ize  this  court  to  grant  relief. 

If  the  erroneous  p^at  was  fraudulently  made,  and  imposed  oh  the  court  at  the 
trial,  by  the  heirs  of  Ludlow;  or  the  complainant  was  prevented,  by  fraud,  from 
using  the  correct  plat  the  bill  should  state  how  the  fraud  was  practiced,  what 
fraudulent  sets  were  done,  or  words  spoken.     If  he  was  prevented  by  aeei- 
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denty  the  bill  should  state  how:  As  that  the  complainant,  or  his  agents,  did 
not  know  of  the  plat  in  the  clerk's  office  of  Hamilton  county,  in  Cincinnati; 
or  if  they  did  know  that  there  was  such  a  plat,  that  they  did  not  know  where  it 
was,  until  after  the  time  within  which  they  could  have  moved  the  court  of  law 
to  grant  a  new  trial. 

Should  this  court  enjoin  this  judgment,  and  order  a  new  trial  at  law,  because 
a  fair  trial  had  not  been  had,  it  must  order  a  new  trial  in  every  case,  where 
the  defendant  may,  in  general  terms,  allege  fraud  in  the  plaintiff,  in  obtaining 
the  verdict  against  him,  and  that  there  existed  evidence  which  would  probably 
change  the  verdict.  From  their  feelings,  defendants  would  do  this  with  a  pure 
conscience,  in  most  of  the  cases,  wHere  verdicts  are  against  them.  Hence* 
courts  of  chancery,  before  they  order  a  cause  re.heard  at  law,  require  that  the 
complainant  should  show  that  he  used  due  diligence  in  preparing  and  conduct, 
ing  his  defence  at  law,  but  that  he  was  prevented  from  then  making  it,  by  cir. 
cumstances  beyond  his  control.     (3  Jokn.  Chr.  350.)- 

Tbe  second  ground  for  relief  is,  that  the  sale  of  this  land  was  necessary  for 
the  payment  of  the  debts  due  from  the  estate:  that  it  was  fairly  made,  for  AiU 
value,  and  ihcU  the  proceeds  of  the  sale  were  appropriated  to  the  payment  of  the 
debts  due  from  the  estate. 

As  to  this,  the  title  to,  or  lien  on  the  land,  in  behalf  of  the  complainant,  if  it 
exists,  is  strictly  legal,  and  must  arise  from  the  authority  of  the  court  of  com- 
mon pleas,  to  issue  the  orders  referred  to  by  the  bills  a^  the  complainant,  and 
from  the  compliance  of  the  administrators  with  those  orders,  and  the  law,  In 
making  the  sale  of  the  premises  to  Parks.  (2  O.  JR.  393.)  Those  inquiries 
have  been  made,  by  the  court  of  law;  it  has  been  there  decided  that  the  sale 
was  without  authority;  and  that  the  complainant's  title  was  therefore  defective. 
The  complainant,  if  he  had  purchased  directly  from  the  administrator,  could  not 
have  a  lien  on  the  land  in  controversy,  superior  to  that  of  any  other  person, 
who  had  furnished  the  administrators  with  money,  to  be  appropriated  to  the 
payment  of  the  debts  due  from  the  estate;  and  which  they  had  so  appropriated. 
This  would  not  create  a  lien  on  the  lands  inherited  by  the  heirs  from  the  intes- 
tate. {10.  R.  522.  6  O.  R.  332.)  If  the  complainant  has  a  right  to  recover 
any  pan  of  the  purchase  money,  paid  by  Parks  to  the  administrators  of  Lud- 
low, the  administrators  must,  undoubtedly  be  parties  to  the  suit.  (1  O.  A. 
622.) 

That  the  complainant  has  made  valuable  and  expensive  improvements  on  the 
premises,  does  not  authorize  this  court  to  enjoin  the  proceedings  in  the  ejectment, 
for  the  recovery  of  the  premises.  The  right  of  a  defendant  in  ejectment,  to 
recover  payment  for  the  improvements,  he  has  made  on  the  premises  recovered 
of  him,  is  given  by  the  occupying  claimant  laws:  the  rules  and  mode,  by  which 
the  amount  shall  be  ascertained,  are  prescribed  by  these  laws,  and  the  procee- 
dings  are  all  required  to  be  in  the  court  of  law,  in  which  the  ejectment  is  tried. 
The  law  does  not  give  to  this  court  jurisdiction  in  such  cases.  The  remedy  at 
law  is  as  plain  and  as  adequate,  as  the  legislature  chose  to  make  it. 

Thibd:  That  the  agreement  of  Garrard  and  Parks,  is  a  fraud  on  the  cove- 
nants  in  the  complainant's  deeds  from  Parks,  and  entitles  the  complainant  to  re- 
lief against  the  judgment  at  law.     The  agreement  of  Garrard  and  Parks  can. 

not  injuriously  affect  the  rights  of  the  complainant.     It  does  not  place  him  in  a 
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worse  situation  in  respect  to  his  rights  of  recovery  of  the  purchase  money  and 
interest  of  Parks,  since  the  complainant  did  not  assent  to  it.  If  the  corenaBts 
contained  in  the  agreement  of  Garrard  and  Parks,  to  indemnify  Parks  agaixnt 
his  covenants  of  warranty  with  the  complainant,  can  operate  as  an  estoppel,  to 
prevent  Garrard,  or  the  other  heirs  of  Ludlow,  from  setting  up  their  legal  title 
to  the  premises,  it  would  be  by  giving  to  these  covenants  of  Garrard,  an  efiect 
not  probably  mtended  by  Garrard  and  Parks,  at  the  time  they  made  them. — 
This  court  will  not  sustain  a  bill,  to  extend  the  operation  of  an  agreement,  be- 
y(Mid  the  intention  of  the  parties,  when  they  entered  into  it.  It  will,  in  many 
cases,  sustain  a  bill,  to  prevent  its  being  so  extended.  Estopples  are  not  &ror- 
ed  by  courts  of  law,  and  less  by  court  of  chancery.  Whether  this  article  can 
have  this  operation  in  a  court  of  law  or  not,  this  court  will  not  determine,  nor 
will  it  sustain  a  bill  to  give  it  this  effect. 

Upon  this  whole  case,  this  court  is  clearly  of  opinion  that  the  complainant's 
bill  does  not  state  such  facts  as  would  authorize  the  court  on  the  hearing,  if 
they  were  all  proved,  to  decree  for  the  complainant.  The  bill  must,  thereibre, 
be  dismissed  at  the  complainant's  costs. 


DENNISON  r.  ALLEN. 

A  autMeqaent  ptirchasar  Trom  s  mortgagor  cannot  redeem  against  a  purchaser  nuder  a  judgment 
on  tci.  fa .  upon  Ibe  mortgage,  though  no  party  lo  the  proceedings  on  the  sci.  fa. 

This  case  was  adjourned  here  for  decision,  from  the  county  of  Hamilton.  It 
was  a  bill  in  chancery,  by  the  purchase  of  an  equity  of  redemption,  to  redeem 
the  mortgaged  premises,  in  the  lands  of  a  purchaser  under  the  mortgagee.  Va- 
rious matters  were  introduced  into  the  bill  and  answers,  which  it  is  deemed  un. 
necessary  to  state,  because  the  decision  turned  upon  a  single  point,  which  arose 
on  the  following  state  of  case. 

On  the  15th  of  May,  1S15,  Cyrus  Cofiin  mortgaged  the  premises  in  question, 
to  P.  Allen,  as  a  collateral  security  for  CofBn  redeeming  certain  other  grounds^ 
previously  sold  to  Allen,  subject  to  a  mortgage.  On  the  2d  of  February,  1816, 
Coffin  sold  and  conveyed  to  Dennison,  the  lot  thus  mortgaged  to  Allen,  and 
Dennison  took  possession.  Subsequently  Allen  sued  a  sci,  fa.  against  Coffin, 
on  the  mortgage,  without  making  Dennison,  or  the  terre  tenants  parties.  At 
May  term,  1821,  judgment  was  rendered  ou  the  set.  fa.  in  the  usual  (brm^  for 
five  hundred  and  fiHy-five  dollars  and  fifly.nine  cents;  and  on  the  6th  of  April, 
1822,  the  lot  was  sold  upon  execution,  and  purchased  by  Allen  lor  three  hun- 
dred  and  forty -seven  dollars.  The  other  defendants  were  purchasers  under 
Allen. 

/V»,  for  complainant.     Storer^  contra. 

By  the  CovRT. 

We  conceive  that  the  provisions  of  our  own  statute  are  decisive  ofthiscr.se. 
By  the  second  section  (vol,  22,  232,)  it  is  provided,  that  on  a  judgment  in  9cm 
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facias^  **a  writ  of  levari  facias  may  issue,  whereon  the  mortgaged  premisei 
shall  be  taken  in  execution  and  disposed  oi  in  the  same  manner  and  under  the 
same  regulations,  that  lands  and  tenements  are,  or  may  be,  disposed  of  for  the 
satisfaction  of  judgments."  Conformable  to  these  regulations,  the  land  must  be 
valued  by  sworn  appraisers,  must  sell  for  a  proportionate  part  of  that  valuation, 
the  money  must  be  paid  to  the  sheriff,  and  the  sale  must  be  confirmed  by  the 
court,  and  a  deed  ordered  to  Ihe  purchaser.  The  fourth  section  provides  that 
the  proceedings  shall  not  ''affect  the  right  of  any  person  or  persons  who  may 
set  up  any  claim  to  such  mortgaged  premises,  by  purchase  from  or  under  the 
mortgagor,  or  otherwise,  and  which  claim,  in  law,  shall  be  paramount  to  the 
claim  of  such  mortgagee.  There  seemd  no  ground  of  doubt,  but,  that  the  legis- 
lature, when  they  made  this  provision,  intended  that  interests  not  paramount  to 
that  of  the  mortgagee,  such  as  interests  subsequently  derived  from  the  mortga- 
gor, should  be  concluded  by  the  proceedings  on  the  scire  facias.  We  think 
these  two  sections,  taken  together,  must  be  so  interpreted  as  to  place  the  pur- 
chaser, at  sheriff's  sale,  under  the  judgment  on  the  mortgage,  in  the  position 
occupied  by  the  mortgagor,  when  the  mortgage  was  executed.  Any  other  con. 
struction  would  convert  the  judicial  proceedings,  authorized  by  the  law,  into  a 
means  of  practising  fraud  on  the  purchaser.  It  would  discourage  bidders  at 
sheriff  sale,  lessen  public  confidence  in  titles  held  under  sheriff's  deeds,  and 
prevent  the  improvement  of  lands  so  held.  This  seems  to  have  been  the  con- 
struction  of  the  Pennsylvania  courts,  upon  a  law  of  similar  import.  And  the 
same  construction  ap^pears  to  have  prevailed  in  Ohio.  This  is  the  first  bill  we 
recollect  filed  by  a  subsequent  purchaser  from  the  mortgagor,  to  be  let  in  to  re- 
deem, against  a  purchaser  at  sheriff's  sale,  under  a  previous  mortgage.  Had 
such  bills  been  thought  maintainable,  we  should  have  heard  of  them  before. 
The  bill  must  be  dismissed. 


GOODLOE  V.  THE  CITY  OF  CINCINNATI. 

Where  a  corporation,  io  grading  the  streets  of  a  town,  acts  illegally  and  maliciously,  an  action 
on  the  case  may  be  sustained  against  such  corporation,  for  damages. 

This  cause  was  adjourned  here  for  decision,  by  the  supreme  court  of  Hamil- 
ton  county.  It  was  an  action  on  the  case,  for  an  injury  done  to  the  real  estate 
of  the  plaintiff. 

The  declaration  states,  that  the  planitiff,  prior  to  the  injuries  received,  was 
seized  and  possessed  of  a  lot  of  land,  (describing  it  by  number,)  and  a  brick 
house  thereon,  situated  on  the  north  side  of  Water  street,  in  the  said  city :  That 
he,  the  plaintiff,  had  expended  large  sums  of  money  in  erecting  the  walls  of  his 
said  house,  in  placing  a  cellar  under  the  same,  in  fitting  and  accommodating  the 
doors,  windows,  cellar,  and  every  part  of  his  said  house,  for  the  convenience 
and  accommodation  of  himself  and  family,  as  a  place  of  residence;  and  for  the 
same  purpose,  and  at  like  expense,  had  paved  the  said  street  and  side-ways 
therepf,  next  to  and  adjoining  his  said  dwelling,  as  well  for  the  accommodatioa 
of  his  said  family,  as  for  the  convenience  and  accommodation  of  those  with 
whom  they  held  intercourse.     To  make  the  said  conveniences  complete,  and 
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t&ader  the  hoose  valuable  for  the  purposes  intended,  its  doors,  walls,  windows, 
ways,  walks,  dsc.  were  all  finished  with  an  express  view  to  the  level  and  grade 
of  said  Water  street,  as  previously  made  by  the  defendants:  That  the  defend- 
ants, while  the  plaintiff*  was  so  enjoying  his  house  and  lot,  maliciously  and  with- 
out  cause,  6ec«  dug  up  and  destroyed  said  street,  pavements,  ways,  dec.  to  the 
depth  of  five  feet;  and  took  and  removed  the  stone,  earth  and  gravel,  die.  by 
reason  of  which  the  walls  of  his  house  were  injured,  his  cellar  destroyed,  and 
himself  and  family  deprived  of  the  use  of  his  bouse,  dec. 

The  defendants  demurred  generally,  and  the  cause  was  adjourned  for  deciaoo 
on  the  demurrer. 

Storer  and  Fox^  in  support  of  the  demurrer,     Gazlay^  contra. 

By  the  CouBT. 

Whatever  may  have  been  the  ancient  doctrines,  with  regard  to  the  liability 
of  corporations,  for  wrongs  done  by  their  agents,  courts  have  gradually  departed 
from  them,  and  adopted  principles  more  congenial  to  the  state  and  condition  of 
the  world.  Corporations  are  established,  in  our  country,  for  almost  every  ood. 
cern  of  life^ — political,  pecuniary,  and  eleemosynary.  They  govern  towns^ 
construct  roads,  engage  in  manufactures,  trade  in  money,  build  churches,  teach 
schools,  and  collect  and  distribute  alms.  In  all  these  operations,  they  act  by 
agents.  Where  benefits  are  derived,  the  corporation  enjoys  them.  Where  in- 
jury is  inflicted,  through  their  means,  they  ought  to  be  responsible  for  it. 

When  the  corporation  of  a  town  grade  the  streets,  the  object  is  the  benefit  of 
the  whole  town.  If  an  individual  is  injured,  it  is  right  he  should  have  redress, 
against  all  upon  whose  account  the  injury  was  perpetrated.  There  is  no  justice 
in  sending  him  to  seek  redress  from  an  irresponsible  agent.  There  is  no  propri- 
ety in  compelling  the  injured  party  to  look  for  compensation  to  the  mere  agent, 
who  acted  in  good  faith,  according  to  the  directions  of  his  employers.  And, 
when  the  agent  is  made  responsible,  leave  him,  for  indemnity,  to  the  discretion 
of  the  corporation. 

All  corporations  act  by  agencies,  and  those  agencies  are  composed  of  men 
who  may  be  influenced  by  reprehensible  motives,  or  tempted  to  do  acts  not  war- 
ranted by  law.  In  this  case,  the  act  is  charged  in  the  declaration  to  have  been 
illegal  and  malicious.  When  a  corporation  acts  illegally  and  maliciously,  we 
conceive  it  ought  to  be  made  directly  responsible.  Such  is  the  plain  dictate  of 
justice,  and  we  see  no  technical  rule  of  law  that  forbids  us  to  act  upon  it. 

The  demurrer  is  overruled. 


Cl 
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SMITH  V.  THE  CITY  OF  CINCINNATI. 

This  cause  was  adjourned  from  Hamilton  county,  and  stood  upon  the  same 
principle  with  that  of  Goodloe  v.  the  City,  except,  that  in  this  case,  the  act  com- 
plained of  was  not  charged  in  the  declaration,  as  moKcious, 

Demurrer  overruled. 

Note.  Both  of  Uie  foregoing  cases  were  remanded  back  %o  Hamilton  county,  with  leave  to 
withdraw  the  demurrelr  and  plead.  This  was  accordingly  dop^;  pnd  the  causes  were  tried,  at  the 
last  term  of  the  supreme  court,  before  Judges  Hitchcock  and  Wright,  on  the  plea  of  general 
issue.  In  Smith's  case,  there  was  a  verdict  of  two  hundred  and  fifty  dollars  damages  for  the 
plaintiff.  In  Goodloe's  case,  there  was  a  verdict  for  one  hundred  dollars  damages ,  In  both  cases^ 
final  judgment  was  rendered  for  the  plaintiffs. 


PRICE,.  ET  AL.  V.  METHODIST  CHURCH,  ET  AL. 

The  payment  of  burying  fees  in  tlie  burial  ground  of  the  Methodist  Episcopal  Church,  or  buryt 
ing  in  virtue  of  membership,  tonfers  no  right  to  control  the  Church  in  the  appropriate  use  of  its 
grounds. 

Lands  obtained  by  religious  societies,  cannot  be  considered  as  set  apart  for  a  burial  grouifd,  un^ 
less  actually  surveyed,  described  and  platted. — Whether  the  plat  must  be  recorded,  Queke. 

Where  lands  are  conveyed  to  the  trustees  of  the  Methodist  Episcopal  Church,  fur  the  use  of  that 
diurcb,  according  to  its  rules  and  discipline;  the  trustees  can  create  no  public  or  individual  righ) 
inconsistent  with  the  use  prescribed  by  the  discipline. 

The  hill  states,  that  a  number  of  individuals  in  Cincinnati  associated  them« 
selves  together,  as  Methodists;  and  in  1807,  purchased  lots  of  ground  in  Cincin^ 
nati,  for  the  accommodation  and  convenience  of  themselves  and  others,  for  a 
place  of  worship  and  burial;  and  shortly  after  the  purchase,  at  their  joint  ex^ 
pense,  erected  a  place  of  worship,  and  opened  a  burial  place,  in  which  the 
members  of  the  society  had  liberty  to  bury  their  dead,  free  of  expense;  and 
others  had  leave,  also,  to  bury  their  dead  there,  on  paying  certain  burying 
foeSj  to  the  trustees  of  said  society;  and  that  from  thence,  hitherto,  the  said 
ground  has  been  used  as  a  burying  ground:  That  the  complainants  and  others, 
some  of  whom  are,  or  were  members  of  the  Methodist  church,  used  the  ground 
designed  for  thai  purpose,  as  a  placp  of  burial  for  their  friends  and  relatives; 
and  that  those  who  were  not  members  of  the  society,  have  paid  the  trustees  of 
said  society,  a  valuable  consideration  for  the-  privilege  of  burying  in  said 
ground;  and  that  they  have  incurred  great  expense,  in  erecting  memorials  and 
monuments  over  the  graves  of  their  friends:  That,  to  secure  the  objects  of  said 
purchase,  the  title  to  said  lots  was  made  to  certain  trustees  and  their  successors, 
to  be  held  perpetually  for  the  use  of  said  society,  and  for  objects  connected 
with  worship,  and  the  burial  of  the  dead:  That  the  defendants  have  come  to  a 
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reeolutioQ,  to  open  and  dig  in  the  ground  of  said  grave  yard,  and  hare  giYcn 
notice  that  they  will  remove  the  ground,  and  the  remains  of  the  dead,  therein 
lying,  unless  the  friends  and  relatives  of  the  said  dead  shall  remove  their  re- 
mains and  monuments  from  the  yard.  The  complainants  pray,  that  the  de- 
fendants  may  be  perpetually  enjoined  from  digging  up  the  graves  in  the  yard, 
and  removing  the  remains  of  the  dead. 

The  answers  admit  the  purchase  of  the  lots,  and  the  building  of  the  place  of 
worship  or  church.  They  also  admit,  that  interments  have  been  made  in  the 
ground  adjoining  the  church,  from  time  to  time,  by  members  and  strangera; 
and  that  from  some,  burial  fees  have  been  received;  that,  in  the  permitting  in- 
terments and  receipt  of  the  fees,  ail  has  been  done  with  the  understanding,  that 
the  ground  was  to  be  held,  and  used,  when  necessary,  for  the  purposes  of  the 
original  trust.  They  deny  the  payment  of  money,  by  any  of  the  complainants* 
or  that  that  they  were  ever  given  any  privilege  inconsistent  with  the  trust,  or 
promised  any:  That  the  only  disturbance  threatened,  was  in  a  vote  of  the  so- 
ciety, in  the  regular  course  of  its  business,  to  erect  a  new  church  on  the  ground; 
and  a  determination  of  the  trustees,  to  remove,  decently,  to  some  suitable  place 
of  interment,  such  bodies,  in  said  burying  yard,  as  should  be  necessary,  for  the 
convenient  building  a  church,  suited  to  the  present  exigencies  of  the  society. 

The  title  papers,  exhibited  by  the  respondents,  are 

First:  A  deed  from  J.  Kirby  and  wife,  dated  the  25th  of  September,  1805, 
to  Lynes  and  others,  trustees,  6kc.  of  the  Methodist  Episcopal  Church,  of 
ground  in  dispute,  to  the  grantees  and  their  successors,  in  trust: — ''That  tbejr 
should  erect  and  build,  or  cause  to  be  erected  and  built,  a  house  or  place  oF 
worship,  for  the  use  of  the  members  of  the  Methodist  Episcopal  Church  of  the 
United  States  of  America,  according  to  the  rules  and  discipline,  which  from 
time  to  time  may  be  agreed  upon  and  adopted  by  the  ministers  and  preachers  of 
the  said  Church,  at  their  general  conferences  in  the  United  States  of  America; 
and  in  future  trust  and  confidence,  that  they  shall  at  all  times  forever  hereaf- 
ter, permit  such  ministers  and  preachers  belonging  to  the  said  Church,  as  shall 
from  time  to  time  be  duly  authorized,  by  the  general  conference  of  the  ministers 
and  preachers  of  the  said  Methodist  Episcopal  Church,  or  by  the  yearly  con. 
ference  authorized  by  said  general  conference,  and  none  others,  to  preach  and 
expound  Grod's  holy  word  therein."  The  deed  then  prescribes  the  mode  of  fill- 
ing vacancies  and  keeping  up  the  number  of  trustees;  and  then  provides,  that 
in  case  any  of  the  trustees,  for  the  time  being,  have  advanced,  or  shall  advance, 
or  become  responsible  for,  any  money  on  account  of  the  premises,  they,  or  a 
majority  of  them,  after  notice  to  the  society,  &c,  may  raise  the  money  by  a 
mortgage,  or  sale  of  the  premises. 

Second:  A  like  deed  from  the  same  persons,  dated  the  19th  of  Octo^r, 
1807,  ft>r  the  same  property,  on  the  same  trust. 

Thibd:  The  society,  having  been  incorporated  by  the  general  assembly  of 
Ohio,  a  deed  from  Kirby  and  wife,  dated  13th  June,  1821,  of  confirmation  to 
the  trustees,  under  the  act  of  incorporation,  and  their  successors  in  office.  This 
deed  covers  the  same  property,  except  about  one  hundred  feet,  before  sold  hy 
the  society,,  and  contains  the  same  declaration  of  trust. 

It  is  proven,  amongst  other  things,  in  the  case,  that  soon  af\er  the  purchase 
of  this  ground,  in  1805,  interments  began  to  be  made  in  it,  and  have  continued 
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from  thence  until  lately,  permission  having  been  occasionally  given  by  the 

trustees  to  bury  there,  and  fees  taken  for  the  privilege  in  many  cases:     That 

some  of  the  complainants  had  friends  and  relatives  interred  there,  and  menu* 

ments  erected  to  perpetuate  their  memories:  That  the  ground  was  never  thrown 

open,  or  set  apart  for  a  public  burying  ground,  though  in  1603,  about  one 

hundred  feet  in  the  north  west  corner  of  il,  had  been  laid  out  in  fifteen  ranges^ 

a  plan  for  which  had  been  exhibited  to  a  meeting  of  the  society  and  adopted,  as 

appeared  by  their  minutes,  and  that  since  then  interments  had  been  regulated 

by  that  plan. 

An  injunction  in  this  case  had  been  allowed  by  a  single  judge,  in  vacation; 

and  the  court  was  asked,  on  the  case  made,  to  exercise  its  extraordinary  pow- 
er of  injunction,  to  stay  the  trustees  from  breaking  up  the  graves  and  menu- 
ments,  and  disinterring  the  remains  of  the  dead,  in  the  ground  held  by  them  as 
aforesaid* 

Gazlay^  Siarer  and  Fox,  for  complainants.     Brooks^  contra. 

Opinion  of  ike  Court  hy  Judge  Wbight. 

The  complainants  rest  their  claim  in  argument,  upon  the  following  grounds: 

Fisst:  That  as  purchasers  of  the  privilege  of  burying  in  the  yard,  they 
thereby  acquired  a  right  to  the  exclusive  use,  each  of  a  portion  of  the^soil. 

Secokd:  That  this  ground  has  been  dedicated  to  public  and  pious  uses,  as  a 
burying  yard,  and  that  the  disturbing  the  repose  of  the  dead  is  a  public  nuisance, 
shocking  to  the  best  moral  and  religious  feelings  of  community,  which  cannot 
be  remedied  by  ordinary  legal  process. 

As  to  the  first  point.  We  are  unable  to  perceive  how  the  complainants  could 
acquire  any  right  to  the  soil,  by  the  payment  of  the  burying  fees.  That  exac* 
tion,  it  does  not  appear,  was  ever  made  or  yielded  to,  under  any  agreement,  un« 
derstanding  or  expectation,  on  either  side,  that  it  was  the  purchase  of  any  por« 
tion  of  the  land.  No  conversation  looking  to  that  end,  ever  passed  between  the 
parties,  nor  was  any  memorandum,  conveyance,  de^d,  or  other  instrument  of 
writing,  of  any  sale,  purchase,  or  appropriation  of  any  portion  of  this  ground, 
ever  demanded  or  given  by  the  parties.  The  probability  is,  these  exactions 
were  only  made  to  defray  the  expense  of  keeping  the  ground  enclosed  and  in 
repair;  possibly  for  compensation  to  a  sexton.  But  it  is  unnecessary  to  inquire 
into  this  matter  further.  At  no  period  of  time,  since  the  first  organisation  of 
government  in  the  territory,  now  forming  the  state  of  Ohio,  could  title  to  real 
estate  be  acquired  in  the  way  claimed.  The  trustees  of  the  church  held  this 
land  as  trustees  only.  The  limit  and  extent  of  the  trust  was  fully  and  clearly 
expressed  in  the  deeds,  which  were  formed  according  to  the  printed  discipline  of 
the  society,  in  the  possession  of  all  the  churches  of  the  Methodist  persuasion. 

The  deeds  were  recorded  in  the  county.  The  discipline  and  record  were  no- 
tice  alike  to  the  members  of  the  church,  to  those  dealing  with  it,  and  to  all  the 
world,  of  the  manner  in  which  the  trustees  held  these  lots,  and  of  the  extent  of 
their  power  over  them.  They  had  no  right  to  use  them  for  other  purposes  than 
those  expressed  in  the  deed;  and  if  they  undertook,  expressly,  in  terms,  to  sell 
and  convey  any  part  of  the  lots,  in  any  other  manner,  or  for  any  other  purpose 
than  is  expressed  in  the  conveyance,  their  acts  would  be  void. 
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Can  it  be  sQccessfully  maintained,  that  persons  trading  with  trustees  or  others, 
standing  only  in  fiduciary  relation  to  the  subject  of  the  trade,  can  acquire  any 
more  or  greater  rights  than  the  trustees  have  powers  to  grant?  We  think  not. 
The  payment  of  money  for  interment,  is  no  uncommon  thing;  but  has  never 
been  understood  as  the  purchase  of  a  right.  It  is  a  charge  upon  the  estate  of 
the  deceased,  and  stands  in  place  of  an  original  contribution  for  the  purchase 
of  the  ground,  for  repairs  and  for  protecting  the  ground.  {Comyn's  Dig,  Cm- 
eUryj  A.  3.  B.p.  324,  326.) 

If  the  claim  of  the  complainants  be  placed  on  the  ground  of  membership, 
and  contribution  to  the  purchase  of  the  lots,  it  will  not  be  found  much  more  fa* 
vorable.  Property  of  this  kind,  acquired  by  the  common  contribution  of  the 
members  of  an  association,  is  subject  to  their  common  control.  No  separate 
interest  is  acquired;  and  such  property  is  managed  by  the  majority.  Even  a 
vote  to  divide,  gives  to  individuals  no  right  to  enforce  any  separate  interest. 
{Denton  v.  Jackson^  2  John.  Ch.  320  to  329.) 

The  interests  of  the  members  of  the  Methodist  Episcopal  Church,  assimilates 
very  near  to  that  of  pew  holders  in  a  church.  The  right  to  pews  is  limited 
and  usufructuary,  and  does  not  interfere  with  the  right  of  the  parish  to  pull 
down  and  re-build  the  church.  {FreUgh  v.  Praii^  5  Cowen^s  Rep,  49(S.)  Even 
an  individual,  not  a  member  of  the  society,  who  purchased  and  paid  for  a  pew, 
and  occupied  it  thirty  years,  acquires  but  a  qualified  property  in  it,  subject  to 
the  common  control;  and  if  it  be  determined  to  pulLdown  the  church,  the  mi- 
nority of  pew  holders  have  no  remedy,  unless  it  is  done  wantonly.  (Gray  e. 
Baker ^  17  Mass.  Rep.  435.  Daniel  v.  Wood^  1  Pick.  Rep.  102.  Weniwortk 
V.  Parish  in  Canton^  3  Pick.  Rep.  344.  Commonwealth  v.  St.  Manfs  Church, 
Q  Serg*  4*  ^v*  ^^»  ^08.  Mason  v.  Muncasier^  9  Wheat.  R^.  445.  Ter- 
ret  V.  Taylor f  9  Cranch^  52.  Green  v.  Wilier^  6  John.  Rep^  41.  See  also  4 
John.  Ch.  Rep.  596,  and  %  D.  i^  E.  396.) 

Upon  the  best  reflection  we  have  been  able  to  bestow  upota  this  branch  of  the 
question,  we  are  brought  to  the  conclusion,  that  the  complainants  have  failed  to 
establish  their  right  to  the  interference  of  this  court,  by  injunction. 

As  to  the  second  point.  It  is  urged  that  the  property  has  been  dedicated  to 
the  public  as  a  burying  ground,  under  the  acts  of  the  general  assembly  of  Ohio^ 
of  the  5th  of  February,  1819,  (17  Ohio  Laws,  120,)  for  incorporating  religious 
societies.  The  4Ah  section  of  that  act,  provides:  <<That  any  lot  or  part  of 
lot,  obtained  by  any  religious  society,  by  puichase  or  donation,  and  set  apart 
for  the  soLB  purpose  of  a  burial  ground,  may  be  by  them  surveyed  and  platted, 
carefully  noting  its  extent  and  situation,  and  be  recorded  by  the  recorder  of  the 
county  in  which  the  same  is  situated:  which  lot  or  burying  ground,  if  it  be  oc« 
cupied  as  such,  at  the  time  of  recording,  shall  never  afterwards  be  sold,  trans- 
ferred or  used  for  any  other  purposes.*'  The  complainants  contend,  that  the 
platting  the  fifleen  ranges  of  burying  blocks,  and  the  resr^ution  adopting  the 
plan,  brings  this  case  within  the  statute  of  Ohio.  We  will  examine  this  claim, 
as  it  regards  the  one  hundred  feet  platted  into  burying  blocks;  and  if  it  shall  be 
found  that  the  statute  does  not  embrace  that  portion  of  the  lots,  it  will  hardly  be 
contended  it  does  the  residue.  Was  the  one  hundred  feet  set  apart  for  the  sole 
purpose  of  a  burying  ground?    Was  it  platted  and  recorded?     At  the  time  it  waa 
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recorded,  wan  t  used  as  a  burying  ground!  The  lot  was  purchased  for  a  meet- 
ing house  or  church:  certain  persons,  members  and  others,  were  permitted  to 
bury  their  deceased  friends  there.  The  conveyances  not  only  give  no  author- 
ity for  such  burials,  but  contain  express  hmitations  of  the  trust  to  other  uses* 
that  may  be  inconsistent  with  the  use  claimed.  There  is  no  evidence  that  the 
lot  was  ever,  in  fact,  set  apart  for  the  sole  use  of  a  burying  ground,  or  intended 
to  be  set  apart.  It  has  never  been  recorded  as  a  burying  ground.  By  the 
minute  of  the  society  referred  to,  it  appears,  that  a  plan  of  the  blocks  was  ex. 
hibited,  containing  fii\een  ranges,  which  plan  was  approved:  that  the  ranges  and 
blocks  were  ordered  to  be  designated  at  each  end,  by  stakes,  &c.:  that  the  plat 
should  be  deposited  with  one  C.  Smith,  who  should  designate  future  inter- 
ments. 

The  evidence  does  not  show  that  the  ground  was  ever  finally  surveyed  and 
platted,  or  that  the  ranges  and  blocks  were  marked  and  designated  by  stakes, 
or  otherwise,  or  their  extent  and  situation  carefully  noted.  There  was  no  or- 
der for  the  record,  nor  any  record  ever  made.  There  is  no  order,  setting  apart 
this  ground  for  the  sole  purpose  of  a  burying  ground.  The  plan  of  the  fideen 
ranges  may  have  been  a  rough  sketch  only,  upon  which  the  meeting  may  have 
intended  to  take  further  steps  under  the  law:  but  we  have  no  evidence  that  they 
did  do  any  thing  more.  The  provisions  of  this  act  innovate  upon  the  settled 
general  law  of  acquiring  title  to  real  estate,  and  its  provisions  must  be  substan- 
tially followed,  or  no  rights  can  be  gained  under  it. 

The  transfer  of  real  estate  to  the  public,  or  to  individuals,  under  the  opera- 
tion  of  law,  without  grantee  or  deed,  can  only  be  sustained  where  a  clear  case 
is  presented,  leaving  no  doubt  of  such  legal  operation.     The  requisitions  of  the 
statute  are  not  satisfied,  by  the  acts  of  the  trustees  or  society,  in  the  case  before 
the  court.     The  substantial  provisions  of  the  act  have  not  been  followed.     But 
it  is  said,  that  the  trustees  hero  shall  not  avail  themselves  of  their  own  neglect, 
to  cause  their  plat  to  be  recorded,  to  avoid  the  dedication  claimed  by  the  com- 
plainants.    It  is  a  sufficient-answer  to  this  assumption,  to  soy,  that  the  law  re- 
ferred to,  has  not  been  complied  with,  in  its  other  requirements.     It  will  be 
time  enough  to  decide  that  question,  when  a  case  shall  be  presented,  where  the 
substantial  provisions  of  the  act  have  been  all  complied  with,  and  there  ap- 
pears only  a  neglect  to  place  the  plat  on  record.     There  is  strong  reason  for 
supposing,  however,  that  the  placing  the  plat  on  record,  and  thus  giving  it 
publicity,  is  essential  to  the  passing  title  to  real  estate,  under  its  provisions. 

The  counsel  for  the  complainants  urge,  with  great  earnestness,  that  the  acts 
of  the  defendants  amount  to  a  dedication  of  this  lot,  to  public  and  pious  uses, 
which  is  to  be  sustained  upon  general  principles;  and  several  adjudged  cases 
are  referred  to,  as  settling  this  claim,  beyond  dispute.  The  case  of  Woodyard 
«•  Hoddan  (5  Taunton,  125,)  is  cited.  In  that  case,  the  plaintiff  had  erected 
and  opened  a  street,  leading  from  a  public  highway,  across  his  own  lands,  and 
terminating  at  the  defendant's  close.  This  had  been  used  for  twenty -one 
years,  and  had  been  paved  and  lighted  at  the  public  and  private  expense.  It 
was  claimed,  that  this  was  a  dedication  to  public  use;  but  chief  justice  Mans- 
fiekl  was  of  a  different  opinion;  and  that  the  jury  found,  that  the  land  had  not 
been  dedicated  to  the  public.  On  a  motion  for  a  new  trial,  the  case  was  fully 
argued,  and  judges  Mansfield,  Gibbsi,  and  Heath  decided  that  the  land  was  not 
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dedicated  to  the  public,  while  judge  Chambre  was  of  a  contrary  opinion.  The 
opinion  of  Chambre  is  cited  to  us,  as  the  law  of  the  case! 

The  Town  of  Pawki  v.  Clark,  et  aU  (9  Cranch  392,)  is  relied  on.  In  that 
case,  there  was  a  grant,  by  the  crowo,  to  sixty-three  persons,  of  twenty-tluee 
thousand  and  forty  acres  of  land,  in  the  town  of  Pawlet,  six  miles  sqoare.  The 
tract  was  divided  into  sixiy-eight  squares,  four  of  which  were  reserved, — one 
for  a  glebe  of  the  Church  of  England.  The  court  determined  that  the  Church 
of  England  was  not  a  body  capable  of  receiving  the  grant  eo  nomine:  that  a 
grant  at  common  law  may  be  made  to  pious  uses,  before  a  grantee  is  in  exis- 
tence, capable  of  taking;  and  if  made  by  the  crown,  it  could  not  be  resumed  at 
the  pleasure  of  the  crown.  That  the  state  of  Vermont,  which,  after  the  revo^ 
lution,  succeeded  to  the  rights  of  the  crown  in  the  glebe,  might  alien  the  land, 
with  the  assent  of  the  town;  or  might  erect  there,  an  Episcopal  church,  and 
collate  its  parson,  who  would  hereby  become  seized  of  the  glebe,  jure  edent, 
and  become  a  corporation  capable  of  transmitting  the  inheritance.  We  do  not 
perceive  the  bearing  this  decision  has  on  the  case  before  the  court.  The  l^dL 
dedication  of  land,  to  the  public  use,  without  an  individual  grantee,  we  shall 

have  no  occasion  to  dispute. 

In  the  case  of  McConnel,  r.   Toum  of  Lexington,  (12  WheaU  Rep.  585—6,) 

the  court  sustained  the  dedication  of  a  spring  for  public  use,  without  an  iiidi- 
▼idual  grantee  cr  written  evidence,  upon  the  reasonableness  of  the  dedication. 
The  lots  in  that  town  had  been  disposed  of  by  lottery  draft,  and  the  court  pre- 
dicated th<!ir  dccission  upon  the  concurrent  testimony  of  all  the  settlers,  that 
the  spring  was  so  reserved,  and  the  universal  opinion  that  no  person  had  drawn 
the  spring  lot. 

The  case  of  BeaUy  and  Ritchie,  v.  Kurtz,  et  al.  (2  Peter^s  JJep.  566,)  is  most 
earnestly  pressed  upon  our  consideration,  as  conclusive  authority  in  the  case  at 
bar.  fii  that  case,  Beatty  and  Hawkins  in  1769  laid  out  an  addition  to  the 
town  of  Georgetown,  the  lote  of  which  addition  were  laid  down  on  a  map,  on 
which  was  set  apart  a  lot  for  the  sole  use  of  the  German  Lutheran  Church,  as 
their  absolute  right  and  property,  to  be  held  by  them  for  religious  purposes 
and  the  use  of  the  congregation.  This  plat  was  duly  recorded,  according  to 
the  laws  of  Maryland.  Shortly  afterwards  the  Lutheran  society  took  posses- 
sion of  the  lot,  enclosed  it,  built  a  church  on  it,  and  opened  a  burying  groond. 
They  had  from  thence  continued  to  hold  it  upwards  of  fifty  years,  and  used  it 
as  a  burying  ground,  without  their  title  being  called  in  question. 

They  were  put  in  possession  by  Beatty,  who  declared  the  lot  to  be  the  pio- 
perty  of  the  Lutherans,  and  that  he  was  ready  to  convey  the  title;  and  both  he 
and  Hawkins  died  without  claiming  or  disposing  of  said  property.  Ritchie, 
the  heir,  entered  upon  the  lot  and  tore  down  the  fences  and  tomb  stones^  and 
was  about  breaking  open  the  graves  and  removing  the  remcuns  of  the  dead. 
The  Lutherans  filed  their  bill  to  compel  a  conveyance  of  the  lot  in  fee,  to  be 
quieted  in  tlieir  possession  and  use,  and  for  an  injunction  upon  the  defendants 
from  interrupting  or  disturbing  it.  The  court  sustained  the  biU,  on  the  ground 
that  there  was  a  dedication  of  the  lot  to  public  and  pious  uses.  In  this  decision 
they  make  express  reference  to  the  laws  and  bill  of  rights  in  the  constitution  of 
Maryland,  which  gave  validity  "to  any  sale,  gift,  lease.  Or  devise,  of  any  quan- 
tity of  land  not  exceeding  two  acres.,  lor  a  church,  meeting  or  oilier  house  of 
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woxshipy  and  for  burying  ground,  which  shall  be  improved,  enjoyed,  and  used 
only  for  such  purpose;"  and  also  to  the  laws  of  Maryland  for  laying  out  and 
recording  town  plats,  which  contains  similar  provisions  to  the  law  of  Ohio,  on 
the  same  subject.  The  court  determined,  that  in  such  cases  of  dedication,  it 
was  not  requisite  there  should  be  a  legal  grantee,  at  the  time  of  the  dedication* 
— That  was  a  case  of  dedication  by  the  ancestor  of  the  defendants,  at  an  early 
period;  without  grant,  by  designation  on  the  original  plat  of  the  town,  and  the 
record  thereof  under  the  laws  of  Maryland. 

.  The  Lutheran  society  were  put  in  possession  by  the  proprietors,  and  had 
quietly  occupied  for  more  than  half  a  century,  without  interruption  from  them» 
and  accompanied  by  their  repeated  declarations,  of  the  rights  of  the  Lutheran 
society.  AAer  all- which,  the  heirs  of  the  proprietors  were  attempting  to  re* 
claim  the  possession  of  the  lot,  and  to  appropriate  it  to  their  own  private  use, 
on  the  ground  that  the  title  had  never  passed  out  of  their  ancestors.  The 
court  very  properly  determined,  that  iu  such  case  an  individual  grantee  was 
not  necessary  to  an  effectual  dedication  of  the  lot  at  law.  Were  a  similar  de« 
dication  made  by  the  proprietors  of  a  town  in  Ohio,  under  our  statute,  by  de- 
signation on  the  plat  of  the  town,  and  a  record  made  according  to  the  provisions 
of  the  act  for  incorporating  religious  societies,  referred  to  by  counsel,  we 
should  without  difficulty  find  an  analogy  of  principle,  sustain  the  dedication, 
and  exercise  the  same  power  to  restrain  undue  interference  with  the  public  or 
church  rights,  acquired  under  the  dedication.  And  in  the  present  case,  if  Kir* 
by,  the  grantor,  or  his  heirs,  were  seeking  to  reclaim  these  lots,  as  forfeited  by 
the  burials  which  have  been  made  in  this  yard,  we  should  not  hesitate  to  re* 
strain  them. 

The  learned  and  eloquent  Judge  Story,  in  closing  the  opinion  of  the  court,  in 
the  case  last  referred  to,  remarks :  "This  is  not  a  case  of  a  mere  private  tres* 
pass;  but  a  public  nuisance,  going  to  the  irreparable  injury  of  the  Georgetown 
congregation  of  Lutherans.  The  property  consecrated  to  their  use,  by  a  per- 
petual  servitude  or  easement,  is  to  be  taken  from  them;  the  sepulchres  of  the 
dead  are  to  be  violated;  the  feelings  of  religion,  and  the  sentiments  of  natural 
affection  of  the  kindred  and  friends  of  the  deceasied,  ace  to  be  wounded;  and  the 
memorials,  erected  by  piety  and  love  to  the  memory  of  the  good,  are  to  be  re* 
nK>ved,  so  as  to  leave  no  trace  of  the  last  home  of  their  ancestry,  to  those  who 
may  visit  the  spot  in  future  generations.  It  cannot  be  that  such  acts  are  to  be 
redressed  by  the  ordinary  process  of  law.  The  remedy  must  be  sought,  if  at 
all,  in  the  protecting  power  of  a  court  of  chancery,  operating  by  its  injunction 
to  preserve  the  repose  of  the  ashes  of  the  dead,  and  the  religious  sensibilities  of 
the  living."  With  these  sentiments  and  feelings  we  fully  accord,  and  where  a 
case  is  presented  analogous  in  principle,  shall  be  ready  to  apply  the  proper  re* 
medy.  But  the  case  in  hearing  bears  no  analogy  to  the  Lutheran  case.  It  is 
governed  by  certain  fixed  principles  of  law,  over  which  this  court  can  exert  no 
control. 

By  a  recurrence  to  the  title  papers,  a  part  of  this  case,  all  must  clearly  per* 
ceive  the  nature  and  extent  of  the  grant  made  by  Kirby  and  wife  to  the  trustees 
of  the  Methodist  Episcopal  Church.  The  object  and  limit  of  the  estate  granted 
in  trust,  is  in  the  deed  defined  and  distinctly  marked  out.  The  trustees  *'sha!l 
erect  and  build,  or  cause  to  be  erected  and  built,  a  house  or  place  of  worship. 
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for  the  use  of  the  Methodist  Episcopal  Church  of  the  United  States,"  aeeonfiDg 
to  the  rules  and  discipline  of  said  church,  at  its  general  conference,  and  to 
maintain  the  same  forever,  permitting  the  preachers  and  ministers,  authorized 
by  the  general  or  yearly  conference  of  said  church,  to  expound  God*s  holy 
word  therein,  and  none  others.  Nothing  is  said  in  either  of  these  deeds  or  dedi* 
cations  of  trust,  on  the  subject  of  any  other  use  whatever.  In  the  Lutheran 
case,  the  dedication  was  to  the  use  and  benefit  of  the  Lutheran  Church,  to  be 
their  absolute  right  and  property,  and  held  for  religious  purposes  and  the  nae  of 
the  congregation.  In  Kirby's  declaration  of  trust,  the  erecting  and  maintaining 
a  place  of  worship  for  the  members  of  the  Methodist  Episcopal  Church,  accord* 
ing  to  tho  rules  and  discipline  of  their  conference  or  government,  is  the  main, 
if  not  the  only  object  of  the  grant.  There  is  no  ambiguity  in  the  terma  of  the 
grant,  or  room  for  any  latitude  of  construction.  No  other  use  or  purpose  is 
expressed.  Can  a  court  of  chancery  change  a  trust  expressly  declared  by  the 
grantor  in  trustt  It  may  enforce  the  trust,  and  compel  the  execution  of  its 
provisions,  according  to  the  design  and  purpose  of  the  grantor,  but  can  it  divert 
the  trust,  and  so  construe  it  as  to  defeat  and  thwart  the  object  and  purpose  of  its 
creator?  We  think  not.  The  trustees  of  the  Methodist  Episcopal  Church  take 
these  lots  under  Kirby's  deeds  in  fee,  as  trustees  of  an  expressed  trust,  limited 
and  declared  on  their  face.  There  is  nothing  leA  to  implication  or  inference. 
It  is  an  admitted  principle,  not  only  that  the  rules  of  property  should  be  the 
same  in  equity  as  at  law,  but  that  the  rules  of  construction  should  be  so  like- 
wise. 

Courts  of  equity,  therefore,  when  trusts  are  actually  and  finally  limiteef,  gen- 
erally follow  the  rules  of  the  courts  of  law.  (Jeremy^s  Equity  JuriMdicdon^  30. 
3  Bur.  Rep.  1108.  14  Viner*s  Ah.  title  intent.  2  Ves.  jr.  655,  and  1  Jacob  and 
Wolhery  571.)  If  this  be  correct,  and  we  believe  it  is,  let  us  enquire  whether 
at  law  we  could  extend  this  trust,  so  as  to  cover  individual  or  public  rights, 
resulting  from  use  and  occupation^  not  only  beyond  the  trust  expressed  in  the 
deed,  but  inevitably  tending  to  the  destruction  of  the  trust  itself.  It  will  not  be 
seriously  contended,  that  a  court  of  law  could  do  this.  If  then  the  rule  of 
property  and  construction  is  the  same  in  this  court  as  in  a  court  of  law,  there 
would  seem  to  be  an  end  of  the  enquiry. 

The  trust  expressed  in  the  conveyances  must  govern;  and  unless  we  can  find 
some  general  expression  in  the  trust,  embracing  the  claims  set  up  by  the  com- 
plainants, we  can  afford  them  no  aid  or  relief.  We  have  looked  in  vain  for  any 
such  claim  or  expression.  Injunctions  are  not  allowed  where  the  complainant's 
right  is  doubtful,  nor  unless  he  show  a  vested  title,  legal  or  equitable,  or  such 
a  public  interest  which  any  one  may  ask  to  have  protected.  {Corporatum  ef 
New  York,  v.  Mapes^  6  John.  Ch.  50.  Storm  v,  JIfann,  4  John.  Ch.  32.)  Hie 
complainants  in  this  cause  have  shown  no  such  interest  or  right. 

The  express  trust  declared  by  Kirby,  being  to  secure,  forever,  a  church  or 
place  of  worship  for  the  members  of  the  Methodist  Episcopal  society,  we  con- 
ceive it  to  be  within  the  legal  and  equitable  construction  of  the  trust,  to  allow 
the  trustees,  as  the  society  increases  in  numbers,  and  its  exigencies  require,  to 
enter  upon  the  lots  granted,  in  order  to  erect  a  new  and  larger  edifice,  than  the 
one  originally  erected.  The  kind  of  building  adapted  to  the  convenience  of 
the  society,  and  the  part  of  the  lot  on  which  it  shall  be  built,  are  matters  neces- 


4  HAMMOND,  516.  ^1 

tarily  and  legally  left  to  the  sound  discretion  of  the  trustees,  aided  by  the  ad. 
vice  of  the  congregation.  They  must  be  taken  to  act  in  good  faith,  until  the 
the  contrary  be  alleged  and  proven.  We  can  never  presume  their  acts  wanton, 
in  the  absence  of  all  evidence.  No  such  inference  can  be  drawn  from  the  vote 
of  the  society,  and  the  resolution  of  the  trustees,  to  build  a  new  church.  We 
should  incline  to  restrain  them  from  any  wanton  breaking  up  of  the  graves  in 
this  yard,  though  we  see  no  necessity  for  deciding  this  question  now. 

From  the  view  taken  of  this  case,  it  results,  that  the  trustees  have  a  legal  and 
equitable  right,  under  Eirby's  deed  of  trust,  to  determine,  in  good  faith,  the  ne« 
cessity  of  erecting  a  new  church  or  place  of  worship,  its  dimensions  and  site, 
having  regard  to  the  ci>nvenient  enjoyment,  by  the  society,  of  the  lots,  for  the 
purpose  of  the  grant:  That,  in  order  to  execute  the  trust  fairly,  they  may  so 
far  interfere  with  the  interments  made  on  the  lots,  as  may  be  necessary  to  lay 
the  foundation  of  the  new  church;  and  in  executing  their  work,  they  may  dis- 
inter, and  decently  remove,  the  remains  of  any  dead  within  such  limits, — ^for- 
bearing any  act  calculated  to  shock  the '  feelings  of  surviving  friends  or  the 
public. 

We  do  not  intend  to  express  any  opinion,  encouraging  the  idea  that  the  trus- 
tees of  the  Methodist  church  can  appropriate  this  ground  to  any  other  purpose 
than  the  erection  and  maintenance  of  a  suitable  and  convenient  church,  for  the 
society,  upon  the  plan  agreed  upon  by  the  society,  or  the  trustees;  nor  further 
interfere  with,  or  disturb  the  remains-  of  the  dead,  buried  there,  than  is  neces- 
sary to  effect  that  object. 

The  bill  is  dismissed,  and  the  injunction  dissolved.  Each  party  to  pay  their 
own  costs. 

N.  B.  Judge  Collett,  who  allowed  the  provisional  injunction  in  the  above 
cause,  was  present  when  the  decision  was  made,  and  concurred  with  the  court 
in  the  principles  decided. 
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PRINCIPAL  MATTERS. 


ABATEMENT. 

When  the  defendaot  pleads  in  Abatement  a  misnomer  of  the  plaintiff,  the  plaintiff  may  nplyi 
that  be  is  known  as  well  by  the  one  name  as  the  other.     Ooodenow  v.  Tappan^  33. 

In  slander  thn  death  of  the^defendant  abates  the  suit.  Long  r,  HUehcoek^  571. 

The  death  of  the  defendant  in  errors  after  assignment  of  errors  and  joinder,  does  not  abate  the 
suit.    Spurk  v.  Vangundyj  590. 

ACCORD  AND  SATISFACTION. 

Where,  in  an  action  nt  trespass  against  live,  the  plaintiff  accepu  a  note  Irom  two,  payable  at  a 
fuuire  day,  in  satisfaction  as  to  them,  but  not  to  operate  as  a  satisfaction  for  the  other  defen- 
dants,  the  cause  of  aetion  is  discharged  as  to  all.    EUu  v .  Bitoer,  963. 

ACKNOWLEDGMENT. 

An  acknowledgment  of  a  deed,  taken  by  a  Judge  of  the  territory,  whilst  absent  from  the  territoiy, 
bm  within  the  U.  States,  is  valid.    Lette  ofMoorCy  y.  Vaneey  5. 

The  acknowledgment  to  a  Sheriff's  deed  is  indispensable,  nor  can  such  acknowledgment  be  pre- 
sumed where  the  deed  itself  is  produced,  nor  can  such  ackuowledgment  be  made  in  any  other 
court  than  that  in  which  the  Judgment  is  recorded.    Roads  v.  Symmesj  ei  al.  138 . 

Where  the  person  taking  an  acknowledgment  of  a  deed,  gives  himself  no  official  character  in 
his  certificate  or  subscription,  the  acknowledgment  is  insufficient.  Leatee  ofJokmUm  v. 
Hmnu^  349. 

A  lease  for  school  lands  is  not  valid  unless  it  be  acknowledgod  before  a  judge  or  justice  of  the 
peace.    Leasee  of  •Atkinson  v.  DaUy^  336. 

Previous  to  the  act  of  1813,  a  seal  was  not  necessary  to  an  acknowledgment  of  a  deed,  exespt 
where  the  estate  of  a  feme  covert  was  to  be  conveyed.    Paine  v.  FVen^h^  ei  al .  807. 

See  Deedi. 
ACTION. 

An  action  of  Assault  and  Battery,  will  not  lie  against  a  corporation,  nor  ran  a  corporation  be 
joined  in  such  action  with  other  defendants.     Oir,  v.  B.  U,  Stales^  ei  al,  35. 

No  action  lies  against  the  Sheriff  for  imprisoning  a  debtor  in  the  same  room  with  cnminals,  if  the 
county  jail  contain  but  one  apartment.    Campbell  v .  Hampson,  57. 

An  action  lies  against  a  Justice  of  the  peace  for  refusing  a  transcript^  in  case  of  appeal.  Lef' 
fingweU  V.  FHni .  133  r 
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It  if  w«tt  Mttlcd,  that  whan  moD«y  b  paid  upon  a  parol  contract  for  the  nle  of  land,  and  tha 

Toodor  rafutei  or  neglectt  to  axecuta  tha  contract,  the  monay  paid  may  be  laoovertd  back* 

Budt  V.  IVaddle,  ei  aL  163. 
Wfaare  a  leatee  aMigni  a  part  of  tha  premiset  lo  a  third  perton,  for  the  whole  time  of  the  leaaa,  it 

it  but  an  underleaaing,  and  the  lessor  can  sustain  no  action  on  the  lease  for  rent,  against  snch 

aasiguee.     FuUan  el  al  v.  Siuari^  338 
Tha  holder  of  a  note  payable  to  A.  B.  or  bearer  In  cattle,  may  maintain  an  action  upon  it  in  his 

own  naiae,  but  he  must  aver  and  prove  that  the  note  was  delivered  to  him  for  a  good 

latioo.    Byingion  ▼.  Oeddings^  333. 
Under  the  act  of  1810,  a  bond  for  the  conveyance  of  town  lots,  to  which  no  value  is  affixed, 

not  be  prosecuted  by  an  assignee  in  bis  own  name.    MeCiUehen  v.  Keith^  355. 
Where  there  has  been  an  escape  for  wantof  a  jail,  or  where  the  jail  is  insufficient,  tha  Sheriff  is 

liable  to  the  judgment  creditor,  and  has  his  remedy  over  agaxnft  the  County  Comraislonen. 

Committumcn  of  Broken  Cevnbf^v.  BuUj  990. 
Where  an  obligation  is  made  by  Principal  add  Surety,  and  the  Special  Bail  of  the  Principal  are 

compelled  to  pay  the  money,  no  action  lies  in  favour  of  the  Special  Bail  against  the  Sorety,  for 

any  part  of  the  money.     Snuth  v.  Bing^  4G0. 
A  note  payable  ^^to  A .  B.  or  b^rer  in  good  merchanuble  whiskey  at  trade  price"  cannot  ba 

sued  by  an  aasignee  or  bearer  in  his  own  name.     Rhodei  v.  Undley^  465l 
Tlie  heir  cannot  sustain  an  action  against  the  Security  on  an  administration  bon«l,  until  the  ad- 

■sinistrator's  accounts  are  settled  with  the  Court^  or  the  plaintiff's  rights  eeiabli^ied  by  a  jod^ 

mant  against  the  administrator.     TVeosurrr  of  Pickaway  v.  HaU^  546, 
An  action  may  be  sustained  by  an  individual  against  a  Township.    Harding  v.  Tnuiee$  of 

JV^  Bntn  TbimM^,  547. 
For  toamship  liabilities  an  action  lies  againsi  the  ^Trustees  of  the  township,"  aritbout  naming 

them,  lb. 
TIm  official  bond  of  the  Commissioner  of  Insolvents  may  be  prosecuted  againsi  him  and  his  sora- 

ties,  before  the  creditor  has  established  his  debt  by  judgment  against  the  Commissiooer.  Slate 

oj  Ohio  y.  Sherman  et  id,  651. 
Where  the  obligor  is  appointed  admintstmtor  of  the  obligee,  the  debt  is  not  thereby  extingiuAed  , 

bvt  is  merely  suspended,  and  the  debt  becomes  assetts  in  the  hai)ds  of  the  obliger.     Bigetoet 

▼  .Aigelav,  756. 
An  action  will  lie  to  recover  interest,  and  in  such  action,  interest  may  ba  recovered  upon 

the  interest  after  it  becomes  due.      Waikmton  v.  Jtooi,  831. 
An  action  for  a  nuisance  is  not  meiged  in  an  indictment  and  conviction  for  the  same  oftnca. 

Siory  V.  Hammond^  el  aLB3S. 
A  court  of  justice  will  not  lend  ito  aid  to  enforce  an  illegal  or  immocal  agraaasaat.    MoU  t. 

B^uet^  842. 
Sju  AtnonfwiC,  Deht^  Ctmen/omi^  AcHnm  on  ihe  caee,  Trupati. 

ACTION  ON  THE  CASE. 

Trespass,  and  not  Case,  is  the  proper  remedy  i^iaia  the  defendant  ^^carslasdy  and  negligently 
navigated  his  steam-boat  on  the  Ohio  River,  that  he  ran  foul  of,  and  struck  the  flat  boat  of 
tha  plaintiff,  by  means  whereof  it  immediately  sunk  and  eras  lost  to  tha  plaintiC  "  Cate^ 
HaLy.Matky  305. 

Gaaa  >•  the  proper  remedy  for  the  sheriff  against  the  oomasissiotters  of  die  county,  vrtieo  ha  baa 
been  subjected  for  an  escape,  occasioned  by  tha  want  of  a  jail,  or  whan  the  jail  is  inaadl- 
dent.     Commianantrt  of  Browr^  eoioify  v.  Buiij  390. 

If  an  individual  erects  a  mill  dam  which  causes  disease^and  sickness,  he  is  reqwoabie  to  indi- 
vidual suffsrers  in  an  action  on  the  case,  for  a  nuisance .     tHiory  v.  Hismmond,  d  oL,  833w 

When  a  corporation,  in  grading  the  streets  of  a  town,  acts  iUagally  and  maliciously,  an  acbon 
on  the  case  may  be  susbtined  against  such  corporation,  for  damages.     Goodloe  v.  the  Ciijf  of 
CtwoniMrfi,  867. 
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ADMINISTRATORS.     See  Executors  and  Administrators. 
ADVERSE  POSSESSION. 

Adverse  possession,  after  a  sheriflF's  sale,  and  Wher«  the  sheriff's  deed  has  been  omitted  to  b« 
recorded,  is  not  actual  notice  to  a  subsequent  purchaser,  but  raispa  a  strong  presumption.  Les- 
see of  Cunningham^  et  al,  v.  Bvckinghmn,  127. 

An  agreement  to  submit  a  question  of  boundary  to  arbitration,  so  far  changes  the  character  of  a 
possession  otherwise  adverse,  as  to  defeat  the  itaiuie  of  limitations.  Lessee  of  Hunt  ▼.  Gtni- 
ford^  802. 

AGREEMENT.    See  Contracts. 
AMENDMENT. 

Process  against  two,  one  not  served,  declaration  against  one,  appearance  and  plea  by  one,  Ter- 
dict  and  judgment  against  both  in  the  Supreme  Court;  the  judgment  maybe  amended  at  a 
subsequent  tenn,  by  striking  out  the  name  of  the  defendant  not  served,  fi'ammer  t  .  Jtfe- 
Ctmnell^  246. 

A  general  judgment  czuinot  be  amended  at  a  subsequent  term  so  as  to  malie  itspecial.  Qreene 
T.Dodge^etaL^  638. 

Where  a  return  was  made  on  a  tendi .  by  the  late  sheriff,  to  Dec.  1610,  that  he  had  sold  ceitain 
lands  previously  levied  on,  and  this  return  at  Dec.  Term  1812,  the  old  sheriff  being  dead,  wat 
ordered  to  be  so  amended,  on  motion  of  his  representatives,  as  to  state,  that  the  property  was 
unsold  for  want  of  bidders,  and  at  Feb .  Term  1828,  this  order  of  amendment  was  rescinded, 
on  raoiioo  of  the  puichaser  at  the  first  sade,  and  an  order  made  upon  the  sheriff  to  execute  a 
deed — Held,  that  these  proceedings  were  regujar.     Fotoble  v.  Rayberg^  et  al^  706. 

A  final  judgment  cannot  be  amended  at  a  subsequent  term  except  in  matter  of  form.  Boikin^ 
et  aU  V.  the  Commissioners  of  Pickaway^  168. 

Motions  to  amend  or  set  aside  judicial  proceedings  should  be  made  in  »  reasonable  time.  Fouh 
ble^  T .  Rcnfiterg^  et  oi.,  706. 

AMERCEMENT. 

A  sheriff  cannot  be  required  by  the  plaintiff  to  pay  money  made  on  execution  before  the  return 
of  the  writ,  and  such  refusal  is  n\)  ground  for  an  amercement.     Stone  v .  Rt^n^  444. 

If  a  sheriff  refuse  to  pay  over  money  made  on  execution  he  may  be  amerced  notwithstanding 
the  service  of  a  writ  of  attachment,  which  he  is  bound  to  disregard.  Dawson  v.  ffoleomb^ 
134. 

APPEAL. 

An  appeal  from  the  Common  Pleas  to  the  Supreme  Coui^  does  not  vacate  a  submission  to  arbi- 
tration nor  their  award.     Treasurer  of  Champaigne  county  v,  J^orton^  130. 

In  a  joint  action  against  several  defendants,  one  may'appeal  the  whole  cause,  by  giving  the  bond 
required  by  law.    Em^rickv,  •^rmstrong^  et  al,^  818. 

An  executor  or  administrator  in  a  joint  suit  can  appeal  the  cause,  as  we]]  as  to  himself  as  to  his 
co-defend  ante,  without  giving  any  security.  *  Jb. 

An  appeal  lies  to  the  Supreme  Court  though  the  trial  in  the  Common  Pleas  was  irregular.^- 
MilUy.J^oies^  226. 

In  Replevin,  the  plaintiff  may  appeal  from  a  voluntaiy  judgment  of  non-suit.  Reed  v .  Car- 
penter ^  261. 

When  the  bond  for  an  appeal  from  the  Ccmmon  Pleas,  is  executed  after  verdict  but  before  judg- 
ment, the  appeal  will  be  quashed.     Wilton  v.  Holeman^  349. 

Where  a  plaintiff  appeals  to  the  Supreme  Court  and  recovers  no  more  than  in  the  Common 

Pleas,  two  judgments  are-  entered,  one  for  the  plaintiff  for  the  amount  recovered,  and  the 
other  for  the  defendant  for  the  costs  on  the  appeal.     Waters  v.  Lenum^  et  ah^  476. 
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An  appeal  doei  not  He  to  tha  Supreme  Court  on  an  application  to  rtdaan  lands  mid  for  tues.— 

Stneiv.Fhmeit^  57a 
Whore  an  appeal  it  quashed  for  a  defect   in  the  appeal  bond,  occasioned^br  the  mistake  or  orer- 

si^ht  of  the  clerk,  a  court  of  equity  will  order  a  new  trial,  upon  a  ptoper  case  made .     OHetr^ 

etaL  V.  iVoy,  7B6. 
In  cases  certified  to  the  common  pleas,  upon  attachment  from  justices  of  the  peace,  the  catDnsm 

pleas  have  original  jurisdiction,  and  an  appeal  lies  to  the  Supreme  Court.     Fatuleve  t.  Wi^ 

4on,33a 

When  in  trespass  one  joint  defendant  is  acquitted  and  one  convicted,  the  one  convicted  mxj  ap- 
peal the  cause  as  to  himself  without  affecting  his  co-defendant.  Emeriek  v.  Jirmabtrng^  ei 
a/.,  218. 

APPRAISEMENT. 

A  sale  of  real  esute,  upon  execution,  without  appraisement,  is  void.    Lettee  ofPaUidt  v.  Oiis- 

fenmt,  90.    Contka  Lcttee  of  ^Uen  v.  O.  Parrishj  526. 
The  act  of  1795  did  not  require  unimproved  lands  to  be  appmised .    Jtoadt  y.  S^mtnei,  <f  c2L, 

138. 
Where  lands  are  decreed  by  a  court  of  chancery  to  be  sold  absolutely,  they  most  be  appia  u- 

ed  as  upon  executions  at  law.      Wiles^  et  al,  v.  Baylor^  317. 
Where  a  defendant,  under  an  arrest,  upon  execution  for  a  fine,  makes  a  aurrendar  of  lands  m 
•discharge  of  hie  body,  such  lands  may  be  sold  without  appraisement.     Leatte  t^  Waidk  v. 

i{ui^er,381. 
Lands  levied  upon  by  a  6n\/a,on  mortgage,  must  be  appraised.     Lenee  ofAUen  v,  O,  Parruk, 

596. 
Upon  an  application  to  foreclose  the  equity  of  redemption,  chancery  will  direct  the  mertgafed 

premises  to  be  appraised.    Jinonymout^  109, 

ARBITRAMENT  AND  AWARD. 

An  appeal  from  the  Commor.  Pleits  to  the  Supreme  Court  does  not  vacate  a  nibmisBOD  to  aibi- 
trators,  nor  their  award,  but  the  award  is  open  to  the  same  exceptions  in  the  Supreme  Coun 
as  in  the  court  below.     Tretuurer  of  Champaigne  county  v.  JVorfon,  190. 

An  award  to  deliver  ^^books,  papers,  and  accounts,  a  s.-nall  chest  and  wearing  apparel,  **  is  too 
vague  to  be  sustained.     Thorns  v.  J^olierj  565. 

An  award  is  bad  unless  it  sliows,  that  the  arbiurators  met  at  the  time  and  place  specified  in  the 
submission.    Strum  v.  Ctamingham^  579« 

Assumpsit  will  not  lie  on  an  award  made  in  pursuance  of  a  submission  by  spedaUy*  TuIUm  v, 
Se%caUy  653.] 

An  agreement  to  submit  a  question  of  boundary  to  aibltrators,  defeats  the  operation  of  the  sta- 
tute of  limitatiuns.    Lessee  of  Hvnt  v.  GuilfortU    80S« 

ARREST  OF  JUDGMENT. 

Ssx  Judgment, 

ASSAULT  AND  BATTERY. 

Assault  and  Battery  will  not  lie  a^inst  a  corporation ;  nor  can  a  cmporaiion  be  joiotd  in  such 

action,  with  other  defendants.     Orr  v,  B.  V,  States  ei  a/.  S5, 
In  an  action  of  assault  and  battery  and  false  imprisnnment,  if  the  damages  assHsed  are  onder 

fiite  doUarty  the  plaintiff  can  recover  no  costs.     Bell  v.  Bates^  611 . 

ASSIGNOR  AND  ASSIGNEE. 

The  assignee  of  an  agreement  is  concluded  in  equity  by  a  decision  at  law  against  the  assignor. 


the  assignee  at  the  time  of  the  assignment  having  notice.  Ctartis  et  aL  v.  Cisna's  oAn^r.  186. 
Where  a  suit  is  brought  in  the  name  of  one  person  for  the  use  of  another,  it  is  not  neccssaij  to 
show  an  assignment  of  the  subject  of  the  action.     J^tanlin  v.  IVestlakey  242« 
The  assignment  of  a  note  given  for  the  purchase  money  of  land,  does  not  trausfcf  the  equiuUe 

lien  of  the  vendor.    Jackvittn  v.  Halloik  et  at.    144. 
An  assignment  by  a  grantee  upon  the  back  cf  a  deed,  "of  all  his  right  «nd  title  in  the  deed,"  lo 
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the  plaintiff,  doet  not  past  tuch  a  title  at  will  enable  the  plaintiff  to  re>:over  in  ejectment. 
Leuee  of  Bentiey^t  Heirs  ▼.  Deforest^  329. 
An  osmgnment,  by  an  insolvent  in  Pennsylvania,  of  all  bis  estate  both  real  and  iMrtonal,  doet 
not  patt  real  estate  in  Ohio.     Lessee  o/MeCuUough^s  Heirs  v.  Rodricky  337. 

Sbb  Bills  of  Exchange  and  Promissory  Notes^  Evidence,  Bank  and  Bank  Notes. 
ASSUMPSIT. 

Attufflpsit  will  lie  upon  a  note  in  writing,  whether  negotiable  or  not,  without  tetiing  out  the  con* 

tideration  or  original  contract.    Dugan  v.  Ckimpbell^  5G. 

The  plaintiff  may  recover  upon  the  general  counts  in  assumpsit,  where  a  special  contract  hat 

been  put  an  end  to  by  the  act  of  the  parties.     Ftteh  v.  Sergeant^  161, 
It  is  not  necessary  to  constitute  a  good  consideration  for  an  assumpsit,  that  the  party  making  the 

promise  thould  receive  any  actual  value  or  benefit  from  the   party  to  whom  thepromiieit 

made,  if  in  consequence  of  the  transaction,  a  loss  has  been  sust.iined  by  such  party.     The 

delivery  of  a  pledge  to  a  third  person,  not  authorized  to  receive  it,  is  a  good  consideration  for 

an  attumpsit,    Saunders  v^  Popey  311, 

Attumpsitdoes  nd't  lie  for^mesne  profits  accruing  after  the  date  of  a  demise  in  the  declaration  of 
ejectment.    lAnnard  v,  MeBride^  563,     5.  P.  Butler  v,  Cowles^  779, 

Aasumpnt  will  not  lie  on  an  award  made  in  pursuance  of  a  submission  by  specialty,     TuUis  v, 
Sewell^  653. 

Seb  Action,  Use  and  Occupatum. 
ATTACHMENT. 

Money  collected  on  execution  cannot  be  attached  in  the  hands  of  the  sheriff.     Dawson  v.  Hoi- 
comb,  134. 

A  judgment  in  attachment  before  a  justice  of  the  peace,  may  be  set  aside  on  certiorari,  upon 
proof  that  the  defendant  was  a  resident  of  the  county  where  the  writ  issued.  Hartshorn  v. 
Wilstm,  244. 

In  attachment  under  the  act  of  1810,  it  is  error  to  render  judgment,  unless  three  months  notice 

be  given.     Cotwelt  v.  The  Bank  of  SteubenvUle,  334, 
Foreign  Attachment  cannot  be  sustained  against  one  of  several  joint  contractors.     Cowdtn  ▼• 

Hurford^  752. 
Nor  can  it  be  sustained   where  one  of  several  contractors  is  a  resident  and  the  others  non*ieti- 

denu .     Taylor,  et  aL  v.  McDonald,  758. 
In  attachment  certified  from  a  justice  of  the  peace  to  the  common  pleat,  the  jurisdiction  of  the 

common  pleat  is  original.     Vaneleve  y^  Wilson,  323. 

ATTACHMENT  FOR  CONTEMPT. 

The  theriff  it  authorized  to  take  bail  on  an  attachment  for  contempt.    Morris  v.  Marey,  et  tU. 

734. 
The  statutory  provinon,  that  a  decree  for  a  deed  thall  operate  at  a  conveyance,  doet  notdiretc 
the  court  of  the  power  to  enforce  the  actual  execution  of  a  deed  by  attachment  for  contempt.     Ran" 
dall  T.  Pryor,  845. 

ATTORNEY  AT  LAW. 

A  contract  with  an  attorney,  that  he  shall  prosecute  suits  for  the  recovery  of  property  and  re 
ceive  part  of  the  property  recovered  as  a  compensation  for  his  services,  and  that  no  comprom, 
ite  thall  be  made,  except  he  join  in  it,  it  illegal  and  void.     Key  v.  VatUer,  64. 

The  acquietcence  of  the  attorney  of  record,  binds  the  party.  Treasurer  of  Champaigne  eo«  v. 
Jforton,  130. 

Wbeie  proceit  is  issued  against  several  defendants,  and  is  served  upon  part  only,  and  returned 
not  served  at  to  the  othert,  the  attorney  employed  by  thote  served,  enters  an  appearance  for  all, 
without  the  knowledge  of  the  defendants  not  served,  Held,  that  in  a  bill  for  contribution  by 
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those  served,  the  others  ai^  not  concluded  by  the  judgment.     The  attorney  bi  mcb  caiiiii 
competent  witness.     Cox  t.  ffi//,  et  al, ,  619. 
A  party,  for  whom  an  attorney  appears  in  court  without  authority,  is  not  concluded  by  the  acti 
of  the  attorney.     Criehfield  v.  Porter^  656. 

AWARD.     See  Arbitrament  and  Award. 
BAIL. 

Special  Bail  aro  not  liable,  where  the  ptincipal  dies  a(\er  tlie  return  of  the  ca«  sa,  non  est.aBd 
before  ihe  return  of  the  first  sci,fa,  executed  or  second  nihil.  Bank  of  Mount  PkataU  r. 
PoUock,  24. 

Where  an  obligation  is  made  by  Principal  and  Surety  and  the  Special  Bail  of  the  Principal  ut 
compelled  to  pay  the  money,  the  Surety  is  not  responsible  to  the  Special  Bail  for  any  part  of 
the  money.     SmiUi  v.  J5t/i^,  4G0. 

The  Sheriff  is  authorised  to  take  Bail  on  an  attachment  for  contempt.  Morris  v.  Marty  dtL  Hi 
See  Principal  and  Surety. 

BANK  AND  BANK  NOTES. 

A  contract  to  pay  in  current  bank  notes,  is  a  contract  to  pay  in  money,  if  bank  notes  t)C  not  tin* 

dered  at  the  day.     Smith v^  Ooddard^  85.         S.  V.Morris  v,  Edwards^  32^ 
For  certain  purposes,  and  in  fact  for  every  purpose,  in  the  ordinary  transaction  of  bosioeO) 

bank  note«,  ever  have  been  and  still  are  considered  as  money,  though  they  are  not  a  li»fo' 

tender.  lb. 
Where  a  Bank  has  bonafide  parted  with  all  interest  in  a  debt  due  the  Bank,  the  debtor  cannot 

pay  the  a»bignee  in  the  pn  per  of  the  Bank.      Pancott  v.  R\^n^  et  al,  16^. 
An  obligation  to  pay  in  notes  of  a  specific  Bank  must  be  paid  in  the  notes  of  that  0ank  or  their 

numerical  value  in  money:  their  value  in  market  cannot  be^substituted.    Edwards  v.  Moms^ 

Where  the  charter  of  a  Bank  is  extended  and  no  new  security  given  by  the  Cashier,  the  lecuritiei 
under  the  old  charter  are  not  liable  for  defalcation  under  the  extended  charter.  Thffmpson 
V.  1  otin^,  et  al.  3S3. 

The  Bank  of  the  U.  States  cannot  remove  a  cause  from  a  State  to  the  Circuit  Court  under  lb« 
act  of  C'ongress  of  1798.     Heirs  of  hudloWy  v.   Th    Hn'rs  'j  Kidd^  ct  aL  463. 

Under  the  Statute  regulating  judicial  proceedings  where  Banks  and  Bankers  are  parties,  i  Bask 
upon  a  joint  and  several  contract,  cannot  ask  the  aid  of  equity,  until  they  have  made  use  of 
all  their  legal  remedies.     Bank  of  Chillicothe^  v.  Foe,  etal.  747. 
See  Damages. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Assumpsit  %vill  lie  upon  a  note  in  writing,  whether  negotiable  or  not,  without  selling  out  the  t«o* 

sideraiion  or  original  contract.     Ihigan  v .  Campbell^  56. 
The  term  "currency"  in  a  note  mcins  current  money,  unless  controlled  by  other pontitt  tfrt* 

lb. 
Where  a  sealed  Bill  is  assigned,  and  suit  brought  in  the  name  of  the  assignor,  he  roost  prow  «• 

assignment  undt  r  the  plea  of  non  Ci^yactum.  McMurtry'v,  Campbell  125. 
The  Colonel  is  not  liable  upon  orders  drawn  on  the  paymaster  of  the  Regiment  Soch  ornert 

not  stand  upon  the  same  footing  with  negotiable  paper.     Smurr  v.  Fhrmariy  I3z. 
Endorsers  of  piomissory  notes,  endorsed  for  the  use  and  accommodation  of  the  drawer,*" 

securities,  and  the  last  endorser  cannot  recover  more  than  a  contributable  share  against  a  pw 

vious  endorser.    DoMglas  \.    Waddle^  182, 
Where  aXoro  or  Bill  is  made  payable  at  a  certain  lime  and  place,  no  demand  isneceisarj 

charge  the  maker  ri  eniorser.— An  averment  of  such  demand,  though  immatenaJ,  niu 

pro\c.!.     Connw  Gano^  210. 
A  note  assigned  and  the  note  retained  ii)  the  hands  of  ihe  assign(M  until  his  death,  resUD 

terestin  the  assigi.ce.     Clack  v.  Boydy  250. 
The  holder  of  a  note  payable  to  A.  B.  or  bearer  in  rattle,  may  maintain  an  action  upon  "'" 
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own  namei  but  he  most  aver  and  provo  that  the  note  was  delivered  to  him  fox  a  good  conii- 

deration.    Byingion  v.  Oeddings^  333. 
A  declaration  upon  an  endorsement  of  a  promissory  note  guarantying  payment  by  the  maker, 

must  set  out  the  consideration  of  such  endoi-scment.     The  guarantor  upon  cuch  endorsement 

is  not  liable  without  a  demand  and  notice  of  non-payment.     Green  v.  DodgCj  el  aL  436. 
A  note  payable  ^'to  A.  B.  or  bearer,  in  good  merchantable  whiskey  at  trade  price"  cannot  be 

eued  by  an  assignee  or  bearer  in  his  own  name  4    Rhodes  ▼.  hindley^  465. 
Partial  failure  of  the  consideration  of  a  note  cannot  be  taken  advantage  of  at  Law.     Harlan 

V.  Read^  578. 
When  the  maker  removes  from  the  State  where  he  resided  at  the  time  of  making  the  note,  the 

holder  is  not  bound  to  make  a  demand  of  the  maker  to  charge  the  endorser.     CUst  v.  Lybrand^ 

591. 
Where  the  endorser  resided  nine  miles  from  the  City,  and  spent  part  of  his  time  in  the  City,  re_ 

ceiving  letters  and  messages  at  a  particular  place,  in  the  route  of  a  letter  carrier,  and  proof 

was  given  thai  notice  ofnon  payment  was  put  into  the  post  office  of  the  city,  directed  to  the 

endorser,  after  a  verdict  for  the  plaintiff,  a  new  trial  was  refused,  though  no  proof  was  given  to 

the  jury  that  the  city  post  office  was  tlie  nearest  to  the  residence  of  the  defendant.      Gist  v. 

Lybrand,  591. 
The  assignment  of  a  note  secured  by  mortgage,  and  a  delivery  of  the  mortgage  deed  without  an 

actual  assignment,  transfers  all  the  rights  secured  by  the  mortgage.     Paine  v.  French^  el  a/, 

807. 
A  court  of  justice  will  not  lend  its  aid  to  enforce  the  collection  of  a  note  the  consideration  of 

which  is  an  undertaking  to  conceal  or  stifle  the  prosecution  of  a  felony.     JF2o//  v.  Ragtiel^ 

842. 
A  sealed  Bill  written  upon  a  carle  blanche  is  void.    %Ayres  v.  Harness^  167. 
A  mutilated  note  may  be  declared  upon  as  entire.     Duckwall^  el  ux,  v.  Weaver^  234. 
A  declaration  upon  a  promissory  note  is  good,  without  averments  of  liability,  assumption,  &c. 

Richmond  v.  Patterson^  el  at.  608. 

See  Damages, 

BILL  OF  EXCEPTIONS. 

In  forcible  entry  and  detainer,  a  bill  of  exceptions  cannot  be  tested  by  a  by-stander.    Murphy  v. 

Lucas^  350. 
A  mandamus  may  issue  to  the  Court  of  Common  Pleas  to  si^n  a  true  bill  of  exceptions;  but 

not  to  sign  a  particular  bill  of  exceptions,  whether  urue  or  not.     The  power  of  determining 

whether  a  bill  ofexceptions  is  true  or  not,  is  vested  in  the  Judges,  to  whom  it  is  presented  for 

signature.     The  Stale  of  Ohio  v.  Todd^  el  aL  820. 
The  party  who  takes  a  Bill  ofexceptions.  must  distinctly  point  out  wherein  he  may  have  been 

prejudiced  by  the  opinion  excepted  to.    McD^ugal  v.  Flemings  838. 

BILL  OF  LADING. 

Where  a  Bill  of  Lading  was  signed  by  the  master  of  a  vessel,  acknowledging  the  receipt  of 
certain  goods,  and  staling  that  they  were  to  be  transported  from  Buflfala  to  Cleveland,  the  dan- 
ger of  the  Lakes  and  Rivers  only  excepted .  Held,  that  the  legal  effect  of  this  agreement  was  to 
carry  the  goods  from  Buffalo  to  Cleveland,  by  the  most  direct  route,  conveniently  adapted  to 
that  purpose;  and  tliat  a  parol  agreement  between  the  master  and  shipper,  before  and  at 
the'  time  of  executing  the  bill  of  lading,  permitting  the  roaster  to  deviate  from  the  usual  course 
was  inadmissible  evidence,  in  an  action  by  the  shipper  against  the  owners,  to  recover  for  the 
loss  of  the  good;3.    Jifay  v.  Babcock^el  aL  817. 

BOND. 

A  Bond  for  the  prosecution  of  a  writ  of  error  is  good,  though  the  terms  required  by  the  Statute 
are  not  precisely  followed.  A  substantial  coinplinncc  only  is  necessary.  The  Court  will 
not  aid  a  party  to  avoid  the  oMigation  of  such  a  bom),  by  adopting  strained  and  rigid  maxims 
of  construction.     Gardener  v.   Woodyc.ar^  83. 

Summary  procccdinps,  undor  the  Statute,  cannot  be  had  upon  a  collector's  bond,  when  it  is  er- 
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raoMittly  tilMB*    MiUer  t«  The  Commi$iionar$tfMonigamery  Coumi^^  131. 
A  Bond  written  upon  «  eorle  hltmche  is  void.    Jiyrei  v.  Harvieo,  167. 
It  MMBS  that  a  panal  bond,  obnined  from  a  penon  intozicated  by  the  procurement  of  tfa«  oblifie, 

may  be  avoided  at  Law.    Laeey  ▼.  Oarrarrf,  231. 
Under  the  act  of  1810 ,  a  bond  for  the  cooFeyancc  of  town  lots,  to  which  no  valiie  ia  afimdf 

cannot  be  proeecuted  by  an  assignee  In  his  own  name.    McCttUhen  r.  KeiOi^  355* 
A  Bond  for  the  ie<^eIJFeiy  of  property  taken  in  execution  and  not  sold  for  half  the  apprajss- 

ment  under  the  act  of  1820,  and  not  re-delivered  or  tendered  to  the  officer  who  made  the  levy, 

or  his  representatives,  is  forfeited,  though  no  new  execution  be  sued  out.     Wrigki  v.  I^epper^ 

HaL  368. 

A  Bond  of  an  Insolvent  Debtor  is  valid,  though  it  does  not  in  terms  follow  die  Statute.  Cmv 

muiioner  <^  buohentt  V.  Way^etaL  483. 
A  Bond  given  fat  tbe  prison  limits  is  void  unless  die  defendant  be  actually  in  pdaen  and  diat 

lact  be  recited  m  the  Bond.    Lyile  v.  JDamet^  361. 

A  Joint  Bond  for  tbe  prison  limits,  given  in  separate  suits  is  void.    lb . 

Saa  EweciOorB  and  AdmwutratorSf  Principal  and  Sureiffy  ConstaiMe. 
BURIAL  GROUND. 

Lands  obtained  by  religious  societies,  cannot  be  considered  as  set  apart  for  a  burial  gyouad,  on- 
leas  actually  surveyed,  described  and  platted.  iVwf,  c<  ai .  v .  Tkt  MelhodiH  Chunky  tl  at, 
869. 

CANALS  AND  CANAL  COMMISSIONERS. 

The  powen  of  the  canal  commissioners  in  controlling  the  waters  of  Mad  River,  and  in  asUiag 
water  privilagei.     Cocperyetal,  v.  WUHamsj  789. 

CERTIORARI. 

Error  In  fact  may  be  assigued  on  certigraii.    Hgrt^m  v.  FFt2fon.  244, 

A  judgment  in  attachment  before  a  justice,  may  be  set  aside  on  certiorari,  upon  proof  that  the 

defendant  was  a  resident  of  the  county,  where  the  writ  issued.     Hartshorn  v.  WtUomi^  244. 
2  It  seems  that  a  certiorari  is  the^proper  remedy  to  the  common  pleas  on  an  application  to  redeem 

lands  sold  for  taxes.    Street  r.  Francis^  573. 
A  writ  of  certiorari,  lies  from  the  Supreme  Court,  direct  to  Inferior^  Jurisdictions,  but  will  not  be 

allowed  except  in  extraordinary  cases.     Burnw$7,  Vandener^  et  a2.,  613. 

Sbb  Error. 
CHALLENGE. 

The  right  of  peremptory  challenge  may  be  reserved,  by  the  fMuty  accused,  until  after  he  basiMde 
all  his  challenges  for  cause.    Hooker  v.  State  of  Ofao^  819. 

CHANCERY. 

I.  SPECIFIC  PERFORMANCE. 

II.  JURISDICTION. 

III.  CHANCERY  PRACTICE. 

IV.  INJUNCTIONS. 

V.    DIVERS  MATTERS. 

I.    SPECIFIC  PERFORMANCE. 

A  covenant  to  convey  a  part  of  certain  lands,  ^the  other  party  being  at  one  half  the  expense  of 
procuring  the  title" — The  payment  of  the  expenses  is  a  condition  precedent,  and  after  alapes 
of  years,  the  expenses  not  having  been  paid  according  to  agreement,  equity  will  not  decree  a 
:Uic  performance  against  the  covenantor .    A  psrson  who  demands  a  specific  performance, 
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mutt  ihow  that  he  has  been  in  no  default,  unlen  he  can  account  for  it  bj  ipecial  drcttmitaacet 
Huiehetanr.  The hein of  McJitUty  10. 

Wheie  a  vendee  filei  a  bill  for  specific  peifonnance  and  it  appears  that  the  vendor  has  sold  the 
same  land  to  a  subsequent  bona  fide  purchaser,  for  a  valuable  consideration  without  noticC| 
equity  will  rstain  ^the  cause  and  under  the  general  prayer  for  relief,  will  decree  the  value 
of  the  land  to  the  complainant.    Ree$  v .  Smithy  58, 

Where  a  party  seeking  a  specific  performance  insists  upon  an  unconscionable  advantage,  the 
court  will  dismiss  his  bill.     Toumiend  v.  •Alexander^  238. 

Where  in  an  entire  contract  for  the  sale  of  five  quarter  sections  of  land,  a  separate  bond  is  given 
for  the  conveyance  of  two,  the  purchaser  cannot  have  a  specific  performance,  without  perform- 
ing the  entire  contract  on  his  part.     TKerman  v.  Beam^  et  aU ,  406. 

A  specific  performance  will  be  decreed  where  the  vendee  tenders  the  whole  purchase  money  at 
the  time  the  second  installment  falls  due,  though  he  failed  to  pay  the  first  installment  at  the 

proper  time.     Qibbt  v.  Cha/mpion^  599. 

Where  a  slave  is  purchased  under  a  promise  to  emancipate' him,  such  promise  may  be  enforced 

in  equity.     Tom  v.  De$ha^  et  oLy    828. 

IL  JURISDICTION. 

An  objection  to  the  jurisdiction  comes  too  late,  after  a  defendant  has  answered  and  contested 
the  merits.    Reet  v.  Smithy  58 . 

A  bill  in  equity  to  foreclose  the  equity  of  redemption  will  be  sustained  notwithstanding  the  stat- 
utory remedy  by  set,  fa.  but  the  mortgaged  premises  must  be  appraised,  and  the  court  will  direct  a 
sale,  and  not  decree  a  foreclosure,  if  two  thirds  of  the  valuation  amounts  to  more  than  the 
debt,  and  such  sales  will  be  directed  ou  the  same  principles  as  upon  executions  at  law.  Anon' 
ynunuy  109. 

Where  courts  of  law  and  equity  have  concurrent  jurisdiction,  and  a  party  electing'to  pursue  his 
remedy  in  one,fails,  he  shall  not  be  permitted  as  a  general  rule,  to  resort  to  the  oiber.  Curtis 
etoLy.  dmaUadmr,  186.    S.  P.  BueUv.  Cross,  613. 

A  court  of  equity  never  interferes  to  relieve  against  a  contract,  made  in  good  faith,  where  both 
parties  are  mistaken  as  to  the  value.    Hunter  v .  Qo/wdy,  et  a/.,  196 . 

The  statutoi^  provision,  that  a  decree  for  a  deed  shall  operate  as  a  conveyance  does  not  divest 
the  court  of  the  power,  to  enforce  the  actual  execution  of  a  deed  by  attachment  for  contempt, 
Randall  r,  Bryor,  845. 

III.    CHANCERY  PRACTICE. 

Upon  a  Bill  to  foreclose  the  equity  of  Redemption,  the  Court  will  order  the  premises  to  be  ap>« 
praised  emd  will  direct  a  sale,  and  not  decree  a  foretlose,  if  two  thirds  of  the  valuation  a- 
mounts  to  more  than  the  debt,  and  such  sale  will  De  directed  on  the  same  principles  as  upon 
executions  at  Law.    •Anonymous,  109. 

A  defendant  b  not  permitted  to  answer  without  affidavit  of  merits,  afler  demurrer  overruled. 
Htmley  T.  Hunt,  et  ai.  122. 

Where  lands  are  decreed  by  a  Court  of  Chancery  to  be  sold  absolutely  they  must  be  valued  as 
upon  executions  at  Law.     Wiles,  et  al,  v.  Baylor,  217. 

Where  the  answer  denies  all  the  material  averments  in  the  Bill,  the  Bill  will  be  dismissed,  this 
testimony  being  vague  and  contradictory.,    Lacy  v.  Oarrard,  231. 

Where  a  party  seeking  a  specific  performance,  insists  upon  an  unconscionable  advantage,  the 
Court  will  dismiss  hi?  bill.     Toumsend  v.  •Alexander,  238. 

Where  a  cause  is  certified  to  the  Sumpreme  Court,  from  the  Court  of  Common  Pleas,  on*  ac- 
count of  the  interest  of  the  Judges,  the  facts  upon  which  the  interest  arises,  must  be  set  out 
in  the  certificate.     Knaggs  v .  Conant,  243. 

The  time  for  performing  a  decree  in  Chancery  may  be  enlarged .     Baird  v.  Shephard,  354. 

In  a  Bill  of  review,  tlie  original  bill,  answers,  exhibits  and  depositions,  are  open  for  examinatioii, 
where  the  decree  contains  no  statement  of  the  fads  found  or  principles  decided.  Persons  in- 
terested in  the  subject,  though  not  parties  to  the  original  Bill  may  be  made  parlies  to  the  bill 
of  review,  and  where  the  decree  is  reversed,  the  bill  of  review  as  to  such  now  parties,  will  be- 
retained  as  a  supplemental  bill .    Ludlow'^s  Heirs  v.  Kidd^s  Heirs,  405. 
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It  )•  a  general  nile,  that  upon  a  bill  to  carry  a  decree  into  ezecutkn,  the  Conn  will  not  va^tm 
under  special  circumstances,  examine  the  justice  of  the  deciiion,  or  the  law  of  tha  case.  Edt 
et  al  V.  Strong  et  al  418. 

Matti'rs  not  put  in  issue  by  the  pleadings  cannot  be  investigated ;  but  aUegations  made  by  ooe 

party  and  not  admitted  or  deuied  by  the  other,  are  in  issue  and  may  be  proTcd.  MeJirUmr 
V.  Phoebus  etal.  426. 

The  complainant  cannot  travel  out  of  bis  Bill  to  make  a  ground  of  relief.  Bank  tf  U.  Simla 
r.  ShuUs,  470. 

An  inveterate  practice  for  a  series  ofyears  will  not  be  departed  from.     Brown  t.  Farron.   506. 

Where  the  administrators  of  an  iutestatn  deny  by  their  answer  the  allegations  in  the  bill,  the  al- 
legations must  be  proved.     Wilson  v.  Dekracky  et  aL  582. 

The  Governor  and  Judges  of  the  Territory  in  adopting  the  laws  of  other  States,  did  not  necesn* 

rily  adopt  the  Practice  of  the  Courts  of  those  States,  under  such  laws.     Lessee  of  Gray  y» 

Aikewy  630. 

When  a  creditor  summons  the  debtors  of  his  debtor  to  an  excessive  smount,  the  debtor  may  ap> 

ply  to  the  Court  to  compel  the  complainant  to  select  whom  he  will  hold,  and  in  default  of 

making  such  selection,  the  C-ourt  will  direct  who  shcdl  be  holden,  and  discharge  the  residue. 

If  no  such  application  be  made  all  the  defendants  remain  bound.  Oilmore  v.  Mi,  Bani^ 
tt  al.  647. 

Where  a  party  is  in  Court  when  an  order  is  made  sifiecting  his  interest,  and  he  makes  no  ob- 
jection, he  cannot  of  right,  be  heard  i  pon  a  moiiou  to  rescind  such  order.  Foidde  t.  Ifa£ker, 
713. 

Upon  awrit  of  error,  to  a  dectee  in  Chancery,  nothing  is  examinable,  but  the  bill,  answer,  and 
exhibits  made  part  of  them,  the  decree  itself,  and  such  matter  as  may  be  made  part  of  tha  case 
by  a  bill  of  exceptions ;  the  Court  do  not  re-hear  the  cause  upon  the  merits.  Waters^  et  mL 
V.  Lemmony  781. 

A  defendant  cannot  <^pt  up  one  defence  m  his  answer,  and  upon  the  final  hearing  set  up  anotbn; 
his  allegations  and  proof  must  correspond.     Pavve  v.  French  et  al,  807. 

A  party  who  takes  a  bill  of  exrepiions  mu?t  disiiuctly  point  out  wherein  he  may  have  b«en  pre- 
judiced by  tbe  opinion  excepted  to.     McDovgal  v.  Flemming^  838. 

The  Judges  of  tlie  Common  Pleas  arc  not  disqualified  by  interest  to  try  a  cause*  where  the  Cooh 
missioners  of  the  connty  are  parties,  and  money  the  subject  of  controversy.  TTie  Cofttmimon- 
ersofCUrmonty,Lytley5^\. 

IV.  INJUNCTION. 

A  sale  upon  execution  may  be  stayed  by  Injunction.     Manley  v.  Hunt  etal,  122. 

Upon  a  case  made  which  Qomes  exclusively  within  the  jurisdiction  of  a  Coort  of  Chancaiy,  and 
where  a  Court  of  law  could  give  no  relief,  chancery  will  interfere  to  enjoin  or  relieve  against  a 
judgment  at  Law ;  but  where  Courts  of  law  and  equity  have  concurrent  jurisdiciioD,  and  a 
party  electing  to  pursue  his  remedy  in  one  fails,  he  shall  not  be  permitted  asa.  general  rule,  to 
resort  to  the  other.      Curtis  etal.  \.  Cisna'^s^Jldmr*  186. 

A  Court  of  equity  may  enjom  a  sale  upon  execution,  when  no  title  would  pass  to  tbe  purdiaser. 
Bank  U.  States  v,  Shultss.  441, 

An  injunction  against  a  Judgment  at  Law  does  not  operate  as  a  release  of  errors.  Gano  v. 
While  etal.  456. 

A  second  injunction  in  the  same  cause  upon  new  matter,  cannot  be  allowed  in  tha  matter  subsis- 
ted where  the  first  bill  »vas  filed.    Bank  U,  States  v.  SchultM^  470. 

An  injunction  may  be  allowed  to  slay  a  sale  for  taxes  on  City  lots,  assessed  by  the  City  Council 
of  Cincinnati.     Burnet  \.  TheCoiporationofCiruinnatiy  476. 

A  bill  in  chancer}'  to  obtain  a  perpetual  injunction  against  collecting  a  tax  assessed  in  theordina- 
ry  way,  and  unaccompanied  by  any  rircuinstances  of  peculiar  iajury,  cannot  be  sustained, 
even  if  the  law  authorising  the  tax  be  unconstitutional.  Meoy  v.  The  Corporation  of  CkH' 
lieothcy  609. 

Where  an  injunction  is  allowed  to  slay  cxcQution  levied  on  chattels,  the  sheriff  is  bound  to  return 
the  c)iattels  to  the  owner.     Lessee  of  Bisbec  v.  Ually  627. 
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V.    DIVBRS  MATTERS. 

A  firtal  decree  is  no  notice  to  a  nibtequent  purchaser.  A  decree  that  the  respondent,  by  a  certaiii 
day,  shall  ass-gn  a  certificate  of  certain  lands  to  the  cmnplainant,  provided  that  the  decree 
Bhould  notbe  o^ierat.ve  coiitplainant  di(i  not  pay  the  respoivUnts  a  certain  sum  of  money 

by  a  given  day,  and  provided  before  iha?  day,  the  rci^pondentfi  should  assign  or  tender  an  as- 
signment of  the  ccitifiraie ;  is  a  final  decree.     Turner  v.  Crebill^  ct  al .,   167. 

A  court  of  chancery  doe?  not  act  as  a  court  of  errors  to  rxamine  or  reversi?  judgments  at  law. 

Curtis.,  et  oL  y.  Cisna*sttdmr.   186.     5.  P.  Slioerv.  Stiver^  456.  Buellw  Cross^  813. 

A  c<)urtuf  equity  will   carry  into  effect  the  intention  of  the  parties,  whereby  fraud  or  misiakei 

vuch  intention  is  not  embodied  in  a  written  agreement.     When  there  is  no  court  of  equity^ 

and  the  parties  do  that  which  ac  nit  oi  chancery  would  direct  to  be  done,  a  court  of  law  will 

sustain  what  has  thus  been  done.     HvnX^etal.  v.  Freeman^  212-  • 

Wlierean  administrator  makes  a  void  sale  of  the  lands  of  the  intestate,  and  receives  the  pur- 
chase money,  and  afterwards  the  heirs  recover  the  Innd,  equity  will   not  compel  them  to  refund 
th«  purchase  money;  but  the  taxes  paid  by  the  purchaser  f^hall  be  re)/aid  with  the  interest  and 
expenses  of  n  aXing  ihe  payment,  when  the  heirs  come  into  equity,  to  disencumber  the  title, 
JVcm-fer,  et  oL  v,  Coit,  220. 

Ho  who  seeks  equity  must  do  eqaity.  A  party  seeking  to  set  up  a  contract  different  fiom  tha 
written  one,  upon  which  a  judgment  has  been  had  at  law,  must  show  an  offerto  perform  the 
contract  he  claims  to  establish,  at  the  time  it  ought  to  have  been  performed,  also  a readinesf 
tiiil  to  perform.      Edvards  v.  Morris^  85, 

A  contract  for  the  purch^ise  of  real  estate  will  not  be  rescinded  upon  state  objections  to  the  Ten* 
doi^B  title,  the  vendee  remainrng  in  undisturbe<i  po^s^ssion•     /j6, 

A  court  of  equity  will  aid  a  security  in  subjecting  the  eMate  of  the  principal  to  the  payment  of 
the  debt,  withnui  first  paying  the  money.  Stump  v.  Rogers^  elaL  2  25, 

\^bere  the  answer  denies  all  the  ir.aterial  averments  in  the  hill,ihe  bill  will  be  dismissed,  the 
teittimony  being  vague  and  contradictory.     Lacy  v.  Gaiard^  231. 

Bquiiy  will  not  interfere  where  a  good  defence  might  have  been  made  at  law .  Laey  r.  Garard^ 
931. 

V^ere  a  party  neglects  to  make  a  proper  defence  at  law  equity  will  not  relieve.  Wood^  et  oL 
T.  ^rcher^  240.     S.  P.  MeCarty  v.  Burrows^  239 .    Duchtall  v.  Zimmerman^  241. 

IVhere  a  complainant  in  his  bill  calls  upon  the  respondent  to  answpr  to  the  consideration  of  a 
deed,  such  answer  is  evidence.     Stcete^  el  a/,  v .  Worthington^  312. 

Where  parties  understand  their  rights,  and  make  an  agieemeni  toadjust  a  question  of  property 
between  them,  in  a  particular  manner,  a  very  suong  case  of  imposition  must  be  made  out  to 
induce  a  court  of  equity  to  interfere.     lb. 

The  time  for  the  performance  of  a  decree  in  chancery  may  be  enlarged.  BeUrd  r.  Shepkard^ 
354. 

Equity  will  not  grant  a  new  trial  where  the  party  seeking  it  has  been  guilty  of  neglect.  Dor- 
flinger  v.  CoiY,  375. 

Where,  upon  an  equitable  adjustment  of  partner<^hip  transactions,  two  parties  are  in  equity, 
creditors  of  a  third  partner,  equity  will  set  off  such  ere  lits  against  a  joint  debt,  due  from  tha 
flame  two  parties  to  the  third .    Sarchei  v.  Sarehet^  379. 

The  doctrine  of  compensation,  abatement  and  modification  is  this.  The  complainant  asks  for 
a  decree,  and  itinay  be  granted  to  him  upon  terms:  He  may  be  told  that  he  shall  take  less  or 
give  more,  and  to  do  so  or  not,  is  at  his  own.option.  But  the  couit  cannot  tell  the  defendant| 
that  he  shall  take  less  or  give  more,  because  to  tell  him  so  gives  him  no  option.  Coitrcier,  ei 
al.  V.  Oraham^  150 . 

Chancery  may  aid  a  deed,  rendered  inoperative  by  accident  or  mistake,  when  the  grantor  had 
power  to  convey,  but  it  cannot  general!y.si:pply  a  want  of  power:  Thus  a  conveyance  mada 
by  executors  under  a  defective  order  of  court,  cannot  be  aided  in  equity.  Tierman  t.  Beam 
Hal.  406. 

A  decree  in  equity  against  a  guardian,  touching  the  real  estate  of  his  ward,  does  not  affiKt  tbe 
ward,  unless  he  be  a  party  to  the  original  suit .    EUe^  et  al.  v.  Strongs  et  oL  418. 

An  agreement,  though  made  upon  a  good  consideration,  may  be  relieved  against  ia  equity,  if  eib. 
taSned  under  eircumetancee  of  unfajrness  ana  imposition.     Smith  v.  Igjring^  437. 
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When  a  perfon  deeply  in  debt^'in  order  to  obain  a  loan  of  monej,  agrtM  to  puicbaae  a  tnctof 
land  at  more  than  double  its  value,  and  gives  a  mortgage  upon  other  property  to  secure  the 
loan  an  t  part  of  the  putchnse  money,  the  vendor  having  notice  of  the  vendee'i  ncceanucs, 
equity  will  rescind  the  contract.  Houghv.  Hunt^  442. 
Upon  a  sale  of  land  for  taxec,  an  agivement  among  several  that  they  will  advance  funds  and  one 
shall  buy,  so  as  to  yirevent  competition,  and  afterwards  divide  the  hnds  among  them,  is  &and* 
ulent,  an  I  equity  will  rflleve  against  the  hale.  DudUy^el  td,  v.  LiUle^  ei  aL  445. 
A  coiiriof  (quity  will  nut  turn  a  plaintiff  in  execution  at  law  upon  a  fnnd  manifestly  notliaUc 

to  satisfy  his  ju.lgment.     Bank  United  States  v.  ShxtUa.    470. 
A  plaintiff  having  mistaken  his  defence  at  law  cannot  be  relieved  in  equity.    JibboU  v.  Hu^£»f 

etal,  514. 
Bquity  will  not  lend  its  aid,  to  subject  the  separate  property  of  a  partner,  to  the  payment  of  part- 
nership debts,  while  the  joint  property  of  the  firm  is  unexhausted.     Hvbble  v,  JPerririjet  e/. 
580. 
Lands  occupie-l  by  the  permission  of  the  owner  under  a  parol  agreement  that  tlie  octnipetica 
shall  continue  during  the  life  of  the  occupant,  cannot  be  subjected  in  equity  to  the  debts  of  the 
occupant.     Waggoner  v.  Spcck^  ct  aL  584. 
Where  a  person  enters  upon  land  under  color  of  title,  pays  taxes,  makes  improvements  m 
and  is  afterwards  ejected  at  hiWfhe  cannot  sustain  a  bill  in  equity  for  compensation  and 
bursement  agninst  the  rightful  owner,     fimthrop  v.  HtmUngtcni  et  ttx.  597. 
Equity  will  decree  damages  where  a  vendur  disables  himself  to  convey  the  lands  contracted  for. 

Giblu  V.  Champion^  599 
A  decree  in  Chancery  for  the  conveyance  of  land,  if  a  deed  be  not  executed  within   the  time  lim- 
ited by  the  decree  operates  as  a  conveyance,   subject  as  between  the  parties  to  a  revestii^  of 
the  title,  by  a  reversal  of  the  decree ;  and  when  in  such  case  the  complainant  conveys  the  land 
in  good  faith,  before  the  citation  on  error  is  served,  a  reversal  of  the  decree  does  not  affect  tbe 
title  of  the  purchaser.     Lessee  of  Taylor  v.  Boyd^  601. 
It  is  error  on  a  bill  of  revivor,  to  decree  against  infant  defendants  until  a  guardian  odHianhm 
appointed,  except  the  appointment  and  either  appear  or  be  served  with  process.  Where  the  bsU, 
ani  answer  set  up  matters  of  account  as  a  foondationof  a  trust,  it  is  errcmeousto  decree  for 
the  complainant  without  a  full  account  taken.     It  is  error  to  direct  infants  to  convey  with 
special  wananty.     Upon  a  bill  to  set  up  a  trust  in  real  estate,  part  sold  and  part  unsold,  and 
for  an  account  of  the  proceeds,  if  a  sum  of  money  be  found  due  to  the  complainant,  it  is  enor 
to  assign  him  land  m  severalty,  in  payment.     Heirs  afSU  Clair  et  al,  v.  Smith  et  ei.  G03. 
If  the  cmn^.Iainant  seeking  a  conveyance  from  the  elder  patentee,  have  no  patent  when  the  bill 
IS  filed,  he  is  entitled  to  a  decree,  if  he  have  a  patent  at  the  time  of  the  hearing .     l^irferr  ▼. 
H'ailace,  640. 
Equity  will  not  enforce  the  lien  of  a  judgment  fegainst  the  real  esute  of  a  debtor  who  dies  after 
judgment.     I'he  existence  of  tlie  lien  as  well  as  the  method  of  enforcing  it,  is  purely  a  matter 
of  laa'.     J^ft.  Ex,  Co.  v.  Turpin  ei  aL  654. 
Where  a  party  has  an  adequate  remedy  at  Law,  equity  will  not  interfere.     CriehfieU  v.  iVrier, 

€56.  S.  P.  Bustard  V.  Dabney  ct  aL  716. 
E«qiiity  will  aid  the  defective  execution  of  a  power,  where  the  contract  is  fair  and  the  power  hoiM 

fide  delegated.     Barr  v.  Hatch  et  aL  66:2. 
Where  a  debtor  before  judgment,  conveys  lands,  bonafide^  in  satisfaction  of  a  pre-existing  debt, 
and  execute?  a  defective  conveyance,  the  equity  of  the  purchaser  is  superior  to  that  of  the  judg- 
ment creditor,  and  a  court  of  Chancery  will  compel  the  jucigment  creditor,  or  a  purchaser  at 
Sheriff^s  sale,  with  notice,  if  he  obtain  the  legal  title  under  the  judgment,  to  convey  to  the  first 
purchaser.     Barr  v.  Hatch  et  al.  66:2. 
A  term  for  999  years  renewable  forever,  though  a  leasehold  estate,  may  be  protected  in  equity. 

Heirs  of  Ludlow  v.  Kidd  el  al,  671. 
Equity  will  not  aid  a  creditor  to  subject  the  real  estate  of  an  intestate,  when  the  heirs  and  leprc- 
sentatives  are  non-residents,  and  where  no  letters  of  administration  have  been  taken  out  in 
this  State.     Bustard  v.  Dabneyet  aL  716. 
If  an  administrator  take  goods  on  Replevin  as  tbe  property  of  his  intestate,  from    the  possession 
of  M  person  who  is  not  the  owner,  and  on  the  trial   judgmejit  is  rendered   against  him,  equity 
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will  decx«e  an  anignm«iit  of  the  judgment  for  the  use  of  the  real  owner  of  the  goods.    SUeU  ▼. 
Lowry  etal.  716. 

PeriODal  property  cannot  be  made  the  subject  matter  of  a  bill  of  peace,  unless  the  right  at  law 
has  been  esiablishe  1.  Where  a  party  prosecutes  a  groundless  action  of  Replevin  equity  will 
not  relieve  him  from  the  legal  consequences.    Lowe  v.  Lowry  ei  al.  721. 

Where  an  appeal  is  quashed  for  a  defect  in  the  appeal  bond,  occasioned  by  the  mistake  or  over- 
sight of  the  clerk,  a  court  of  equity  will  order  a  new  trial,  upon  showing  probable  grounds  that 
the  applicant  had  a  case  at  law,  and  such  trial  may  be  had  in  the  Supreme  Court .  Oliver  et 
aL  V.  Pray^  766. 

A  decree  rescinding  a  contract  of  purchase,  and  directing  the  purchase  money  to  be  refunded, 
and  leaving  the  vendee  in  unconditional  possession  of  the  premises,  is  erronious .  Waiert  H 
ah  V.  JUemmon^  781. 

Where  the  legal  title  is  fraudulently  obtained   against  a  better  equity  and  conveyed  to  an  inno- 
cent purchaser  without  notice,  the  complainants  are  entitled  to  a  decree  for  the  valuS  agains 
him  who  thus  obtained  by  fraud  the  legal  title.     Ludloto^s  Heirs  v .  Kidd  ei  al.  787. 
A  Demuner  to  a  Bill  in  Chancery  charging  ^^  a  fraudulent  concealment  of  title  while  the  com- 
plainant was  making  improvements^'  is  bad.     Carter  v.  Longieorlh  el  al.  83G. 

Whether  a  court  of  law  erred  in  opinion  or  not,  is  not  a  proper  subject  of  enquiry  in  a  court  of 
equity ;  nor  whether  a  fair  and  impartial  trial  was  had  at  law,  unless  the  complainant  shows 
clearly  to  the  court,  that  he  had  a  good  defence  at  law,  and  was  prevented  from  availing  him- 
self of  it,  by  fraud  or  pure  accident,  without  any  default  in  himself  or  his  agents.     Leiby  v. 
Parkt  ei  al,  861. 

The  power  of  administrators  to  sell  the  real  estate  of  aa  intestate,  is  strictly  a  legal  power;  and 
if  a  sale  be  made,  its  validity  is  triable  at  law ;  and  if  upon  such  trial,  it  is  decided  that  the 
administrator  had  no  power  to  make  the  sale,  such  power  cannot  be  set  up  in  equity*  LeU^i/  ▼. 
Parks  et  al.  661. 

A  subsequent  purchaser  from  a  mortgagor  cannot  redeem  against  a  purchaser  under  a  judgment 
OQ  set.  fa.  upon  the  mortgage,  though  no  party  to  the  proceedings  on  the  sei,  fa.  Denmson 
r.  AUeriy  866. 

A  debtor  may  prefer  one  creditor  to  another.    Barr  v.  Hatch  et  al.  662L 

See  Attorney  at  Law^  Insohents^  Entries  and  Surveys,  Trust  and  Trustees, 
Canals, 

COMMON  CONSENT. 

A  principle  once  established  and  continued  by  common  consent,  and  with  general  appTobatlon, 
ought  to  be  received  as  the  law  of  the  land.  Dtigan  ▼.  Campbell,  5U.  Sjeb  2>oi^i^  r. 
Waddle,  183. 

CONDITION. 

A  covenant  to  convey  part  of  certain  lands,  ^<the  other  party  being  at  one  half  the  expense  of 
procuring  the  title ;"  the  payment  of  the  expenses  is  a  condition  precedent.  Hutcheton  r.  The 
Heirs  of  MeMUt,  10. 

Conditions,  independent,  dependent,  and  mutual.    Courcier  et  al.  v.  Graham,  150. 

CONSTABLE. 

Q^ere,  whether  a  constable  under  a  plea  of  justification  may  show  that  he  was  a  constable  de 
facto,  or  must  show  that  he  was  such  de  jure.    Barret  v,  Reed^  422, 

Proof  of  general  reputation,  and  acting  as  constable,  is  competent  evidence.  Jf^nttan  ▼.  Slid- 
man,  479. 

CONSTITUTION.     See  Statutes. 
CONTEMPT. 

The  she  riff  is  authorized  to  take  bail  on  an  attachment  for  contempt.  Morris  ▼.  Marey  et  oA  734, 

See  Attachment  for  Contempt. 
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CONTRACT. 

Whtre  no  n\mt  is  adopted  in  tha  anklet  of  co-partnenhtp,  and  a  contract  is  made  by  one  part* 

ner  on  ihe  joint  account  of  the  fiim,  a  note  given  by  such  partner,  in  the  name  of  himself  i 

Co«  is  binding  on  n\\  the  parttiers.    ^tpinteail  v.   Williamt  el  aU  33. 
The  term  ^^currvncy,^'  in  a  contract,  means  current  money,  unless  controlled  by  other 

teims  ill  the  contract.     Dugan  v,  Campbell^  5C. 
A  conuact  wiib  ai  attorney  that  he  shall  prosecute  suits  for  the  lYcovery  of  property,  and 

part  of  the  property  nxovered  as  a  comp  'nsation  for  his  services,  and  that  no  compxooiiaa 

sliail  be  made,  except  he  join  in  it,  is  illegal  and  void.     Key  v.  VattieTy  Si. 
A  contract  to  pay  in  current  bank  noteF,  is  a  contract  to  pay  in  money,  if  the  bank  notes  be 

tendered  at  the  day.     Smith  v.  Goddardy  85 .    S.  P»  Morris  v«  Edtcardgy  85. 
Upon  a  sale  of  land  for  taxes,  an  agreement  among  several,  that  Uey  will  advance  funds  and 

shall  bt  y,  so  as  to  prevent  competition,  and  afterwards  divide  the  lan't  among  them,  is  illegal, 

and  equity  will  relieve  against  ilie  sale.    Dudley  et  al  v.  Liiik  el  al.  445. 
An  agreement  to  conceal,  or  stifle  the  prosecution  of  a  felony,  is  illegal  and  void.     RoH  ▼.  Ho* 

guely  84^ 
An  agreement  to  indemnify  a  warrantor  acainslhis  covenant  of  warranty,  can  wodt  no  pifjvdifi» 

to  the  warrantee.    Leiby  v.  Parla  et  aL  86K 

Sbx  Action^  Chancery ^  Partnership* 
CONVEYANCE. 

A  conveyance  of  real  estate  by  exchange^  is  invaliH.     The  ancient  common  law  conveyancBa 

M  iuch«  have  never  been  adopted  in  this  state.  Beforethe  Statute  of  Frauds,  title  to  real 

coul'l  not  be  acquired  by  paroU    Lessee  of  Undsley  v.  Coalesy  115. 
The  act  of  Congress  of  February  18,  1801,  operated  |ier  «e,  as  a  conveyance,  to  the 

fiom  Canada  and  Nova  Scoiia.    Lessee  ofJiUen  v.J.R.  Farishy  486. 
A  decree  in  ehancery  for  Ihe  couveyance  of  lands,  operates  as  such  conveyance,  if  a  deed  be  not 

executed  wiih*n  the  time  limited  by  the  decree.    Lessee  of  Tayior  ▼.  Boyd^  601. 

Sss  Deedf  Chancery ^  Grant. 
CORPORATIONS. 

AisauU  and  Battery  will  not  lie  against  a  corporation.     Orr  ▼,  Bank  U^  States  etaL  Q^ 

A  deed  de^nbiug  the  grantors  is  a  corporation,  hut  executed  by  the  presi'lent  of  the  corporatioa, 

in  bis  own  name  and  under  his  own  seal,  does  not  pass  the  legal  title  ftom  the  corpoiatien. 

Hatch  V.  Barr^  170. 
Incorporatrd  towns  cannot  subject  stray  animals,  owned  by  persons  not  residentt  of  fvcfa  townsiy 

to  their  cuiporatioo  ordinances.     The  ioim  of  MaritUa  v.  Fearing^  847. 
Where  a  corpttration,  in  grading  the  streets  of  a  town,  acts  illegally  and  maliciously,  such  corpo* 

tatiou  is  liable  for  damages,  in  an  action  on  the  case.     Ooodloe  y.  Ihe  Cify  of  Cindnnmii^ 

867. 
Corporatino  may  be  sued  before  a  Justice  of  the  Peace.   Harding  t.  The  Tnuttes<f  Ifew-Ha^ 
Jhmnship^  547. 


COSTS. 

The  Plaindffinan  aetlon  of  trespass  on  teal  estate,  when  the  damages  l^id  in  the  dedaraiiaB 
exceed  one  hundred  dollars,  is  entitled  to  full  costs,  without  legvd  to  the  amocmt  raooteied. 
Norton  T.  Hart^  73. 

An  application  by  the  defendant  in  ejectment,  after  a  recovery  against  him,  for  the  apipeinW 
ment  of  commissioners  to  value  bisimpmvement!:,  under  the  occ  ipyu  g  claimant  law,  is  a  se- 
parate proceeding,  in  which  tl;e  party  prevailing  is  entitled  to  costa.  Marti  s  cose,  74. 

Where  the  application  is  made  by  the  defendant  and  a  >  dgineut  is  given  in  his  favour,  the  court 
will  Order  the  lessor  of  the  Plaintiff  to  pay  the  costs  of  the  proceeding.  IB. 

The  appellant  firom  a  ju  Igmeot  of  a  justice  is  entitled  to  a  transcript  without  paying  the  coats  ai 
suit.   L^filnjWLlu  Flinty  133. 
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Attn  the  appeambce  of  the  defendant  and  continuance  of  the  cauie,  it  is  enor  to  dismiss  it  for 

want  of  security  for  costs:  A  rule  for  security  should  be  taken.     McVtckar  v.  LudhwU 

Htin^  353. 
In  assault  and  battery  and  false  imprisonment,  if  the  damages  assesed  ace  under  five  dollars,  the 

Plaintiff  can  recover  no  costs.     Beil  v.  BaUs^  611. 
A  tender  after  suit  brought  before  ajustice,  of  the  amount  due  and  the  costs  then  accrued,  is  a  bar 

to  a  recovery  of  further  costs.    Hay  v.  Oosttrtnit^  614. 
Where  a  suit  is  quashed  in  the  Common  Pleas  for  want  of  jurisdiction,  no  judgment  for  costs  can 

be  given.    Kichol  v.  Patterson^  775* 

COVENANT. 

Covenants  are  independent,  dependent  and  mntuat.     Cowreier  tl  aL  v.  Oraham^  150« 
Where  a  vendor  covenants  to  make  an  indisputable  title,  he  must  make  out  a  complete  connect* 

ed  paper  title.    Caurcier  tt  al,  v.  Orahamj  150. 
The  act  concerning  covenants  real  does  not  extend  to  a  deed  contaming  a  covenant  of  seisin  as 

well  as  of  warranty.   The  declaration  on  a  covenant  of  warranty  must  aver  an  eviction.   Inf 

ni$  V.  ^gnnty  171. 
Covenant  will  not  lie  upon  the  penal  or  obligatory  part  of  a  Bond.     Huddle  v.  Worthingtanf 

185. 
Where  the  clause  of  a  deed  containing  a  covenant  of  seisin,  is  blank  as  to  the  names  of  those  who 

are  seised,  tne  blank  cannot  be  filled  with  the  names  of  the  grantors,  by  implication  or  con- 
struction, so  as  to  lender  them  liable.    Hay  v,  Broum^  387. 
A  covenant  to  warrant  and  defend  ^^as  executors  are  bound  by  law  to  do,''  is  not  a  personal 

covenant,  lb, 
Qiiere,  whether  covenant  will  lie  on  a  warranty  without  eviction,  under  the  statute  in  relation  to 

covenants  real.  ,  Day  v.  Brown^  387. 
An  action  of  covenant  will  lie  upon  a  lease  in  which  the  plaintiff  describes  himself  as  acting  at 

agent,  but  covenants  as  in  his  own  right,  where  the  defendant  enters  and  enjoys  the  premises, 

Potts  V,  Rider^  475. 
A  covenant  of  seisin  in  a  deed,  whese  the  covenantor  is  in  possession,  claiming  title,  is  a  real 

covenant  rimning  with  the  land.     Backus  v.  McCoy^  543. 
But  where  the  coveuanir  r  is  not  in  posi^ession,  and  the  title  is  bad,  the  covenant  is  broken  as  soon 

as  roa  le,  and  never  attaches  to  the  land,  being  in  the  nature  of  a  personal  covenant.    lb. 
Seisin  in  fact,  at  the  time  of  the  covenant  made,  is  sufficient  to  sustain  the  covenant.    lb. 
It  seems,  iliat  the  tnle  of  damages  under  a  covenant  of  seisin,  is  Uie  consideration  money  aod 

interest .    Backus  v.  McCoy ^  543. 
A  declaration  upon  the  covenant  of  warranty,  under  the  statute  concerning  covenants  real,  must 

aver  an  eviction.    Bobinson  v,  JV*et/,  660, 
Covenant  will  not  lie  upou  a  penal  bond.    Abrams  v.  Kounts  ti  al.  78, 

COUNTY  AND  COUNTY  COMMISSIONERS. 

A  couuty  is  responsible  for  the  escape  of  a  prisoner,  confined  for  debt,  where  the  escape  happens 

for  want  of  a  jail,  or  where  the  jail  is  insufficient.     390. 
Where  the  Sheriff  has  been  subjected  for  such  an  escape  he  may  sustain  an  action  on  the  case 

against  the  Commissioners  of  the  coimty.    Commissioners  of  Brown  County  v.  BuUy  390. 

SsB  JaU. 

The  original  surveys  an^i  entries  in  the  office  of  the  County  Commissioners  are  admissible  in  evi- 
dence instead  of  authenticated  copied.    King  v.  Kenny ^  722. 

COURTS. 

The  Supreme  Court  is  the  Successor  and  Representative  of  the  General  Court  of  the  Territory. 

Conn  V.  Doyle^  378. 
The  Court  cannot  try  the  facts  of  a  case  without  the  consent  of  both  parties.    Miils  v.  ^olet 

VtB. 
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Tbe  Jud|(M  of  Um  Common  Pleas  an  not  disqualified  by  interest,  to  07  a  eaiiee,  where  the 

missioners  of  the  county  are  parties,  and  money  the  subject  of  contiorersy.     The  C91 
tianen  0/ Clermont  County  v.  Lytle^  581. 

See  BilU  of  Exception^  Practice. 
CURTESY.     See  Tenant  by  ike  Qurtesy. 

DAMAGES. 

The  value  agreed  upon  between  the  parties  is  the  proper  rule  of  damages,  in  a  hnach  of  cootmct* 
where  no  fraud  is  al»e<Jged.     Courder  H  at,  v.  Graham^  150. 

Where  an  endorsed  note  is  left  by  the  holder  with  a  cashier  of  a  bank  for  collection,  and  tb» 
cnshier  neglects  to  take  the  prr)per  steps  to  charge  the  endorser,  in  a  suit  against  him  by  the 
holder,  the  damages  are  merely  nominal,  unless  the  Plaintiff  prove  the  maker  inaolvcot. 
Hough  V.  Youngs  216. 

In  a  suit  upon  a  contract  (o  pay  in  notes  of  a  specific  bank,  the  maiket  value  of  such  notes  can- 
not be  substituted  as  the  rule  of  damages,  but  the  plaintiff  is  entitled  to  their  numencal  value 
in  money  Edwards  v,  Morris^  223. 

Th^  rule  of  damages  upon  a  covenant  of  seisin  is  the  consideration  money  and  intnest.  Aodk  vj 
V.  McCoy,  543. 

Equity  will  decree  damages  where  a  vendor  disables  himself  to  convey  lands.  Gibbt  v.  Chmmr- 
pion^  599. 

Where  a  bond  recites  that  the  obligors  *^are  held  and  firmly  bound  in  the  penalty  of  1000  doUa. 
for  the  performance  of  a  marriage  contract,  which  II.  R.  engages  to  perform  widi  M.  A." — 
the  1000  dolls,  is  to  be  deemed  a  penalty  and  not  liquidated  damages.  Abranu  v « KounU  el 
al.  780. 

DEBTOR  AND  CREDITOR. 

A  debtor  may  prefer  one  creditor  to  another.  Barr  v.  Hatch  et  ml  663. 
See  Chancery^  Judgment. 

DEED. 

The  ordinance  of  Congress  of  1787,  requiring  deeds  to  be  attested  by  two  witnesses  was  virtoaliy 
repealed  hy  the  law  of  August  1,  1795,  and  from  the  passage  of  the  latter  act  until  June  1, 
1805,  subscribing  winesses  were  unnecessary  if  the  deed  weie  acknowledged  by  the  grantor. 
Leasee  of  Moore  v.  Vance,  5. 

The  omission  to  record  a  deed  does  not  render  it  void  as  against  a  subsequent  purchaser;  its  va- 
lidity depends  upon  the  fact  of  notice  to  the  subsequent  purchaser,  and  such  notice  may  be 
proved  by  parol .     Lessee  of  Cunningham  ei  al.  v.  Buckingham,  127. 

A  conveyance  made  voluntarily  by  a  debtor  to  his  creditor,  is  without  contdderation,  if  the  pax- 
ties  afterwards  treit  the  debt  as  still  Mibsistiug.  146. 

The  re-delivery  of  a  deed  by  the  grantee  to  the  grantor,  is  not  a  re-conveyance  of  the  title.  Starr 
V.  Starr  et  al.  146. 

No  continuance  of  possession  for  any  time  less  than  where  the  Statute  of  limitation  would  ope- 
rate to  bar  a  recovery  in  ejectment,  is  sufficient  to  waitant  the  presumption  of  a  deed.  150. 

A  deed  attested  by  one  witness,  since  1805,  does  not  convey  the  legal  title.  Courder  etaLr, 
Graham,  150 . 

A  deed  describing  the  grantors  as  a  corporation ,  but  executed  by  the  President  of  the  Corpora- 
tion, in  his  own  name  and  under  his  own  seal,  does  not  pass  the  legal  title  from  the  corpora- 
tion.   Hatch  V.  Barr,  172. 

Under  particular  circnmsiances,  another  consideration  than  that  expressed  in  the  deed  may  be 

shown.     Steele  etcU.v.   IVorthingion,  312. 
An  assignment  by  a  grantee  upon  the  back  of  his  deed  ^^  of  all  his  right  and  title  in  the  deed^'  10 
the  plaintiflT,  does  not  pnss  such  a  title  as  will  enable  him  to  recover  in  ejectment.     Lessee  of 
BenJUey^s  Heirs  v.  Deforest,  329. 

Where  a  deed  calls  for  a  corner  standing  on  the  bank  of  a  creek  ^^  thence  down  said  cieek  with 
the  meanders  thereof'^  the  boundary  is  the  water  edge,  at  low  water  mark.    Lessee  </  ^^ 
CuUoek,  V.  ^len    373. 


INDEX-  896 

Where  the  clause  of  a  deed  containing  a  covenant  of  seisin,  is  blank  as  to  the  names  of  those  who 

are  seized,  the  blank  cannot  be  filled  with  the  names  of  grantors  by  implication.     Day  ▼. 

Brotm,  387. 
A  deed  to  county    commissioners  for  a  lot  on  which  to  erect  a  jail,  ih  Jugh  defective  as  a  convey- 
ance, i-i  good  as  a  licence  to  ente.  and  possess  for  the  purposes  specified.    Leucc  of  SuliivatU 

▼.  The  Commissioners  of  Franklin  epuniy^  478. 

A  deed,  if  pniperly  executed  is  good  between  the  parties,  though  not  recorded.     Lessee  of  •Allen 

v.  J.  jR.  Pdrish^  486. 
The  Act  of  Congress  of  Feb.  18,  1801,  operated  per  se  am  9,  conveyance  to  the  Refugees  from 

Canada  and  Nova  Scotia.    Lessee  ofAUen  v.  /.  R,  Pariah,  486. 
A  certificate  of  the  relinquishment  of  dower  is  sufficient,  if  it  conlaio  a  substantial  enumeration 

of  the  acts  required  by  the  statute,  though  the  wordp  be  not  followed.    Brown  v.  Farron^  508. 
A  tax  deed  does  not  per  se  transfer  the  title.     HolCs  heirs  v.  HemphUPs  heirs,  551. 
The  delivery  of  a  deed  confers  possession  without  an  actual  entry.     Lessee  of  HctVs  Hebn  ▼. 

HemphilCs  heirs,  551. 
Where  a  deed  of  trust  is  executed  by  the  grantor  and  recorded,  and  the  grantee  agrees  to 

accept  the  trust,  there  is  a  sufficient  delivery  of  the  deed.     Steel  v.  Lowry  et  aL,  718. 
The  deed  of  a  deputy  sherifi^  for  lands  sold  on  execution  by  hhoself  or  |the  sher.fi[  is  valid. 

Les  see  o/Laines  v.  Lindsey,  726. 
It  is  indispensable  to  the  validity  of  a  grant  that  the  grantee  be  capable  of  receiving  it :  that  is, 

that  he  be  a  person  in  esse,  at  the  time  of  the  grant.      Sloane  v.  JdcConaky,  761. 
A  deed  by  a  tenant  in  common,  purporting  to  convey  in  severalty,  is  a  good  conveyance  for 

the  grantors  undivided  part,  within  its  boundaries.    Lessee  of  White  v.  Sayre,  269. 
Sbb  Conveyance.    FravukUent  Conveyance.     Sheriffa  Deed,    Estopped.     J\Iete9 
and  Botaids, 

DEPUTY  SHERIFF.     See  Sker^. 
DESCENT. 

Where  a  party  locates  and  surveys  lands  and  dies  before  patent,  and  the  patent  afterwards 
issues  to  his  heirs,  they  take  by  descent  and  not  by  purchase.  Lessu  of  Bond  v.  Stosarsn* 
gen,  174. 

DIVORCE. 

A  divorce  will  not  be  granted  where  the  applicant  is  living  in  adultery.    Mattox  v.  MattoXj  336. 

DOWER. 

Where,  the  vendor  of  a  tract  of  land,  having  a  lien  for  the  purchase  money,  obtains  a  judgment 
against  the  administrator  of  the  vendee,  upon  which  the  land  is  sold  for  a  sum  sufficient  to 
pay  the  whole  amount,  the  lien  does  not  pass  to  the  purchaser  of  the  land,  so  as  to  ensble 
him  to  set  it  up  against  the  dower  estate  of  the  widow  of  the  original  vendee.  McJhihur 
V.  Porter,  44. 

The  widow  of  a  deceased  partner  is  not  entitled  to  dower  in  lands  purchased  by  the  partnership 
funds,  the  partnership  being  insolvent.     Greene  v.  Greene  et  al.,  227. 

A  widow  who  is  entitled  to  dower,  and  is  present  at  the  sale  of  the  lands  under  an  order  of 
court,  and  assents  that  the  sale  may  be  made  free  from  her  dower,  in  consequence  of  which 
the  purchaser  pays  a  higher  price,  is  thereby  barred  from  her  dower.     Smilty  v.  Wright  et  al 
446. 

Where  the  husband  makes  s  devise  to  the  widow,  without  stating  that  it  is  or  is  not  in  bar  of 
dower,  and  the  widow  maKes  an  sgreement  with  the  heir  reciting  that  it  is  in  lieu  of  dower, 
and  that  she  accepts  certain  things  in  sstisfacUon  of  the  devise,  the  widow  is  barred  of  her 
dower.       ShohoeU  tt  vx,  v.  Sedam^s  heirs,  450. 

A  widow  is  not  entitled  to  dower  in  lands  given  by  her  husband  for  a  market  house.  Owftme 
et  ux,  v.  The  City  of  Ctneinnati,  459. 

A  certificate  of  the  relinquishment  of  dower  is  sufficient,  if  it  contain  a  substantial  enumeration 

of  the  acts  required  by  the  statute,  though  the  words  be  not  followed.    Brown  v.  Farrm, 
508. 
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EJECTBIBNT. 

Wbare  the  moit^ig*  moiMjis  doe  tnd  miptid,  the  iiMfigifM  mty  rae<»fer  tlie  mftttfcwt 
preniMfl  in  ejectment    JUmm  o/Ebfr.  JtSeGuire,  3301 

A  pert jT  in  poeeeeeion  of  land,  which  has  been  aold  on  judgment  and  execotien  afsiiiit 
hiin,  cannot 'lefen 'I  h':fn«eir  in  ••rctment,  a^ainut  th'i  parchaser  at  eherifps  aale  by  eetthtg  up 
mortifage  execated  by  himieir,  before  the  judgment  became  a  lien  on  the  premiees. 
ofPhdpi  ▼.  BuUn,  331. 
An  equitable  title  cnnnncted  with  pokseesion  \n  no  bar  to  an  ejectment.  The  only  notice 
■ary  to  enable  a  plaintiff  to  recorer  in  fj«*ctment,  is  the  ten  days  Dotke  required  by  the  i 
Qte.    L^iaee  rf  Spmeer  ei  a(  ▼.  MarUe,  356. 

Tenants  in  common  may  make  a  joint  demise.    Doe  exdem.  WUkhucn  ▼.  FkmiHg,  37QL 

A  deed  from  the  lessor  of  the  plaint ifl^  made  afler  the  suit  is  brought  is  inadmissible  to  defisai 
the  plaintiff's  recovery.    L,eaMee  qf  Dmvson  v.  PorUr^  371. 

Where  the  plaint  iff  shows  that  the  original  grantor  was  within  the  exception  of  the  statute  of 
limitations,  proof  that  others  deriving  interest  undnr  th^  0rsntee  ore  not  within  sneh  excep- 
tion, is  unnecessary :    if  Foli<vl  on  to  rl  f'at  a  recovery  it  must  come  from  the  ddendanU 
JDoe,  ex  dem.  Thompton  ei  at.  ▼.  Gihaon  et  d,,  385. 

Thfi  plaintiff  may  recover  upon  a  possessory  ti'le  alone.     L^uee  of  Deoaeht  ▼.  JVnosam,  468. 
Mere  inirurlers  cannot  question  the  va'iditv  of  a  patent  under  which  the  (dainuff  in  ejecmsttt 

claims.    Lessee  of  HoWs  heirs  v.  HemphiWs  keirsy  551. 
A  He>cent  cast  U  no  bar  to  a  •  fjectnieni,   lb. 

An  actual  entry  is  not  necessary ;  tlie  delivery  of  a  deer)  confers  possession.  R. 
A  pla  ntiff  tn  eject inrnt  may  recover  agninitt  a  di.«sei5or  on  a  po«seFsnry  title  alone,  where  tfae 

defendant  seu  up  no  tiile.     Lessee  of  Luilovo^s  f'eirs  v.  Barr^  616. 

Where  a  plaintiff  relies  on  his  possessory  title  alone,  and  the  defendant  shojrs  a  paper  tide  la 
himself,  and  the  defendant  then  shows  a  better  paper  title  than  the  defendant's  in  a  strangec, 
but  in  no  way  coimects  himself  witli  it,  he  cannot  recover.  Lessee  of  Ludlow*s  Heirs  v.  Barr^ 
616. 

The  court  cannot  compel  the  tenant  or  any  one  else  to  enter  into  the  consent  rule  ai*d  defend  ;  a 
discretionary  power  only  is  vested  in  the  court,  to  be  exercised  on  application  of  the  tenant,  or 
landlord,  or  other  proper  person.    Doe  v.  Aoe,  850. 

A  profkein  vmie  cannot  make  a  demise.  '  Lessee  of  Massie'*s  Heirs  v.  Long  el  ol,  364. 

A  writ  of  error  may  be  brought  in  the  name  of  the  casual  ejector.  Roe  v.  The  Bank  U^  Slaieif 
460. 

ENTRY  AND  SURVEY. 

An  entry  vague  and  uncertain  at  the  time  it  is  made,  cannot  be  sustained,  in  consequence  of  its 
calls  having  obtained  subsequent  nouriety.  JTerr  et  aL  t.  Jtfadfc,  77.  S.  P.  McjSr^m'  r . 
PhmbuteioL  426. 

The  owner  of  an  entry  and  survey  may  slien  the  lands  embraced  in  such  survey,  and  wbere  a 
patent  afterwards  issues  to  him  or  his  heirs,  the  leg  -1  title  enures  to  the  benefit  of  his  giauisa 
and  all  persons  claiming  under  such  grantee.    JLiessee  of  Bond  v.  Sweartngttiy  174. 

A  survey  did  not  so  appropriate  lands  as  to  render  a  subsequent  enuy  void,  in  cases  that  ocxumd 
before  the  Act  of  Congress  of  1807.  Lands  cannot  ^  e  appropriated  withont  an  entry,  and 
where  the  survey  and  patent  ind  «fe  Ian  s  not  embraced  in  the  entry,  such  land  is  subject  to 
entry  as  vacnnt  land,  and  the  patentee  or  those  claiming  under  him  shall  be  decreed  to  convey 
to  the  subsequent  locator.     HasHngs  v .  Stephenmmy  339. 

Construction  of  an  entry.    Jb* 

An  invalid  entry  may  obtain  sufficient  notoriety  and  become  a  good  locadon  ealL    MsJifAstr 

A  complainant  having  obtained  a  patent  as  asagnee,  is  not  bound  m  prove  the  asi^gBment,  Au 
The  doctrine  of  notice  has  no  application  between  the  daimimts  of  CQoflictn«  Vk.  IfH.  titles. 

i». 
The  plea  of  Innocent  purcfaassr,  cannot  protect  the  puthassr  of  a  title  oiiipfaBally  dsieciive, 

against  a  better  adyeise  title.    A. 
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An  nvtty  eriginallj  void  because  of  tbe  disproportion  between  its  length  and  bieadtb,  may  be 
made  good  by  a  withdrawal  of  a  part  so  as  to  give  it  the  proper  proportion.  MoArihur  ▼. 
PAa5ttfeia2.4s26. 

Notoriety  of  entry.     J6. 

If  the  complainant  seeking  a  conveyance  from  the  elder  patentee,  have  no  patent  when  tbe  biU  is 
filed,  be  is  entitled  to  a  decree  if  he  have  a  patent  at  the  time  of  the  hearing.  Patker  t.  Wair- 
lace^  640. 

A  senior  entry  upon  a  resolution  warrant,  surveyed  and  patented  conformably  to  the  laws  of 
congress,  may  be  aided  in  equity  against  an  elder  patent  on  a  junior  entiy.     lb . 

The  holders  of  resolution  warrants  have  repeatedly  been  recognised  by  congress  as  equally  en- 
titled to  bounty  lands  within  the  Vir.  Mil.  District,  with  others  having  certificates.  Parker  ▼. 
Dunn  el  al,  783 

It  is  not  competent  to  enquire  upon  what  evidence  a  warrant  issued.     lb. 

Notoriety  of  entrise.     Jb. 

ERROR. 

For  Error  in  Chancery  Proceedings^  Skk  Chancery  Title,  V. 

The  minutes  of  tbe  daily  proceedings  of  couiu,  form  no  part  of  the  record,  nor  can  they  be  con- 
sidered as  the  foundation  of  auassigoment  of  errors .    Harvey  etaL  v .  Bfmon  ei  ai.  139. 

A  writ  of  error  and  supersedeas  does  not  vacate  a  levy  upon  real  estate.  JimM  ▼.  fSiUerU 
Beirty  903. 

\n  foreign  attachment  under  the  act  of  1810,  it  is  error  to  render  judgment  unless  three  montbi 
notice  be  given.    ColweUv,  The  Bank  of  SieubenvUle^  fiZi. 

It  is  errror  for  the  Court  of  Common  Pleas  to  direct  a  set.  fa.  to  subject  lande  to  sale  on  the 
judgment  of  a  justice,  unless  the  transcript  from  the  justice  shows  that  an  execution  was  re- 
turned ^'  no  goods  "  and  a  suggestion  made  that  tbe  defendant  owned  no  lands.  Edmieton  T. 
Edmittonj  348. 

In  an  action  on  aStierififs  bond,  the  judgment  must  be  for  the  debt,  with  leave  to  take  out  exe- 
cution for  the  damages:  a  judgment  for  damages  only  is  erroneous.  Smith  v.  The  GMmttw- 
tionerM  of  Licking  Countjf,  375. 

A  judgment  will  not  be  reversed  for  an  error  manifestly  beneficial  to  the  party  seeking  the  t»- 
▼ersal.     SterrH  v.  CreedLf  386. 

An  injunction  does  not  operate  as  a  release  of  errors.     Gmno  v.  WhUe^  ei  al,  456. 

A  writ  of  error  may  be  prosecuted  in  tbe  name  of  the  casual  ejector.  Roe  ▼.  Bank  U^ 
States^  460. 

Where  one  party  to  a  writ  of  error  is  within  the  saving  clause  of  the  statute  of  limitations,  the 
case  is  saved  as  to  all.     WUkins  v.  PkiUipSy  464  ■ 

Thedeathof  the  defendant  in  error  after  assignment  of  errors  and 'joinder,  does  not  abate  the 
writ.    Spurk  V .  yangundyy  590. 

Double  replications  to  a  plea  is  no  ground  of  error,  after  a  verdict  finding  both  true.  JRicA^ 
mondv,  Pallersan  et  al  608. 

An  Older  for  a  County  road  forty  feet  wide  is  erroneous,     ^tfrmtot  y.  Pandevier  et  al,  613. 

Where  a  judgment  is  reversed  on  error,  and  a  general  judgment  of  restitution  awarded,  a  writ 
of  restitution  cannot  be  issued  without  a  set.  fa, — Otherwise,  if  the  judgment  of  reversal  speci- 
fy the  precise  thing  to  be  restored.    Covfden  v.  Hurford^  833. 

To  refuse  such  instructions  as  properly  arise  in  -a  cause  in  error.  Lewis  v.  Tike  State  of 
Ohio,  839. 

Error  in  fact  may  be  assigned  on  ceitiorari.    Hartshorn  v.  WUtotiy  344. 

Sbb  BUie  of  Exception^  Certiorari. 

ESCAPE.     Seb  Jail. 
ESTOPPEL. 

Whero  the  ancestor  conveys  with  warranty,  his  heirs  are  estopped  to  claim  the  Mme  land.  Les- 
see of  Bond  v.  Swearengen,  174. 
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WWt  a  pmntm  baTing  an  •qMiible  faitMwiy  coavfyt  iHih  ^Mttl  wmmmtf^ 
ib»  MiM  laad  if  altorwaidt  gmsMd  to  Un,  tlw  paunt  MiifM  to  llM  taMfit  flf  kit 

thayantorand  ihcw claimiBg  MBd«  him,aia  wtpppad  id  daiai  tfialaad.    Lnme^f 
J9  JC*  /vrnjAf  4oa« 

■STRAYS. 

Incorporatad  towni  (•nnot  nibject  ttray  uimals  owned  by  pawnt  not  laadcnttfll' 
to  their  corporAtkm  ofdioancet.     The  Town  of  MarieUm  ▼.  tharmgf  8I7. 

EVIDENCE. 

A  oootnci  to  pay  in  cunant  bank  Dolei  if  not  ambjguouf  and  cannot  bt  eipltiaid  by  paioii 

mony.    Marrit  t«  Edwards^  fOSL 
PubUck  hiftory,  not  of  the  State  at  laige,butofa  pazticalar  town,  or  dty,  wilt  noc  bo 

notice  of  ear  ^fieio  by  tbe  court.    lb. 
Wlien  a  eealed  biU  if  afrigned  and  fuh  bromht  in  the  name  of  die  umga^  he  moft  piofo  fhe 

a«ignBMnt  under  the  plea  of  nan  eH/aekan.     M^Miutrff  ▼.  CmnfbeU^  125. 
An  avennent,  though  immateritl  mutt  be  proved .    CSotui  t.  Oono.  310. 
Wliaie  the  sub^ciibing  witoesf  to  a  writing  denies  hie  ngnature,  otlMr  witaeefee  may  bt  callad  to 

fttffh  itf  eaectttioo.    DfukwuU  ▼.  Wtmer^  934. 
A  note  partly  deetroyed  may  be  decland  upon  ae  entire,  and  proof  leeeivad  on  tho  trial  of  tha 

mutilated  part.    A. 
Wlierethe  peieon  tailing  the  acknowledgment  of  a  deed,  g  ivee  bimfelf  no  oflicialdiaiacier  in  Uo 

certiAcate  or  fubfcription,  the  acknowledgawnt  is  inmAdent,  and  tha  laootd  of  the  doad  fanf- 

nlar  ^  and  a  duly  certified  copy  of  foefa  deed  if  inadmiffiblo  eridence.    Lcffee  of  Jcmftniiw 

▼•IbaNcs,  949. 
QMCfr.    If  tiM  original  inftrument  had  been  produced,  whether  evidence  can  be  laofiTod,  that 

dm  perfon  taking  the  acknowledgment  was  a  justice.    A. 
When  a  rabfcribing  witoeef  rsfidef  out  of  the  jurifdicttoa  of  the  court,  proof  of  his  hand  wiiiiw^ 

IfpfiMayhcie  evidence  of  the  execution  of  the  instrument    Clark  v.  Boiyd^  950. 
Efidenea  of  the  ueage  and  customs  of  merchanu  may  be  admitted,  but  not  the  opinionfl  of  wit- 

neffff.    Taylor  ▼;   fVUHomt  ei  oL  252. 
Whan  tha  defendanu  are  named  in  the  dedaration  as  administrators,  evidence  naay  be  gpran  to 

cbaige  them  in  tneir  individual  characur.     Waidtmiih  v,  ^oUrmtlA,  S98« 
The  omiSfion  ofa  material  averment  cannot  be  supplied  by  testimony  at  tbe  tiiaL    llu 
Ib  an  action  by  the  plaintiff  to  recover  money  paid  by  him  asbail  of  the  defendant,  a  tianaciipf 

from  an  appellate  court  is  not  the  proper  evidence  of  the  proceedings  in  die  court  bolow« 

Another  cooflderadon  than  that  expreffed  in  tha  deed  may  be  diown  under  cii 

SkeU  €i  al  v.  irer<Ai>gloii,  313. 
Badarationf  made  by  a  witness  pnvioiif  to  his  exammation  contrary  to  hit  slatament 

amiaad,  an  admiffible  to  difcredit  his  testimony.    LamB  v.  Stewart^  334* 
In  an  action  by  the  Sheriff  againet  the  County  Commiationers,  for  damages  lecoveiad 

him  by  a  judgment  croditor  for  an  escape  occasioned  by  the  want  of  a  jail,  the  record  of  tiba 

Mit  against  die  Sheriff,  is  admissible  to  show  the  amount  of  injury.    Cowmnniemen  ^ 

Mnrnn  On«i%  v.  Butt,  390. 
The  oonfeasionf  ofa  party  cannot  be  fubfdtuted  io  die  place  ofa  aubacilbing  witness  to  a  writtan 

acraameat.    Zerfiy  v.  FlYbon,  463. 
A  Justice  who  took  an  examination  in  a  criminal  profecudon,  cannot  in  a  fubaaqoenc  nctioii  for 

maUcioua  proaecuUon,  tesdfy  to  the  facts  sworn  to  beforo  him.    BJUkt^dM  ▼.  Aidfee,  465. 

Phiof  of  general  roputation  and  acting  as  constable  is  competent  evidence*  JoAmsIms  ▼ .  flbtf- 
man  479.  S.  P.  Borrti  v,  iieed,  43S« 

Copies  of  deeds,  made  by  disinterested  persons  of  good  character  and  under  ctremBStaneeo  that 
cieate  no  fufpidon  of  fira  ud,  may  be  recdved in  evidence  vheredie  original  is  loft,  Xesset 
^jiUen  T.  J.  JR.  Parish^  486« 

Evidence  rsUdng  to  different  poinu  of  fact  may  be  given  to  die  jury  en  masse.    A. 

In  Slander  tbe  defondant  may  give  in  evidence  in  mtdKadon  of  daaiagef,  heU  whieh  do  Ml  a- 
meant  to  a  juftificadon.      WiUon  v .  jSp^^  5U8. 
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Albnitrrtcofeiy  cuuMt  be  proved  bj  paioL    htman  v.  Jiml^u^  568. 
A  fomMT  raooveiy  cannot  b«  given  in  evidence  under  the  gencnl  ifKie«    76. 
Upon  a  qitettion  of  bouadaiyneighboiliood  report  cannot  be  received  to  oonttadict  reeoid  evi- 
dence.   Lemeo/M^Co^fr,  OMnwtnfy  576« 
Copiei  of  reoordf  fitom  another  State  diough  sworn  (o,  are  not  admianUe  as  evidence^  unless  it  be 

shown  tliat  the  Qiinnal records  are  iiept  under  authority  of  law«    Riehmojhd  v.  PaUenon 
el  al,  605. 

Uk  a  suit  agahist  the  sureties  of  the  Sheriff^  the  judgment  in  an  action  for  a  false  return  against  the 

Sheriff,  is  admissible  as  PHmafade  evidence  of  the  amount  recovered,  though  the  sureties  had 

no  notice  of  the  pendencj  of  the  suit  agamst  the  Sheriff.    Stale  of  Ohio  v.  Coierick  el 

oL  eas. 

An  order  of  court  authorizing  an  administrator  to  sell  real  estate,  made  after  the  sale,  cannot  be 
given  in  evidence  to  sustain  such  sale.    Leueeo/Iuudlow^t  Heinv.Park^  699. 

A  like  order  to  sell  real  estate  with  certain  exceptions,  cannot  be  g^ven  in  evidence  to  sustain  a 
sale  oi  part  of  the  excepted  lands.  .  lb. 

The  original  surveys  and  entries  in  the  office  of  County  Commissioners  are  admissible  evidence 
instead  of  authenticated  copies.    King  v.  Kenny ^  723. 

A  receipt  may  be  explained  by  parol.    Mt^  v.  Babeode  et  aL  817. 

Where  a  bill  of  lading  was  signed  by  the  master  of  a  vessel,  acknowledging  the  receipt  of  certain 
goods,  and  etating  tliat  they  were  to  be  transported  from  Buffalo  to  Cleveland,  the  dangers  of 
the  Lakes  and  Rivers  only  excepted — HeULf  that  the  legal  effect  of  this  agreement  was,  to 
<any  tlie goods  from  BuflUo  to  Cleveland,  by  the  most  diiect  route,  conveniently  adapted  to 
Ihatpurpoee;  and  that  a  parol  agreement  between  the  master  and  dipper,  before  and  at  the 
time  of  executing  tlie  bill  of  lading,  permitting  the  master  to  deviate  from  tiie  usual  course,  was 
inadnussible  evidence,  in  an  action  by  the  dipper  against  the  owner  of  the  vessel,  to  recover 
ibr  the  loss  of  tlie  goods.    May  v,  BabeoekeiaL  817. 

Pkuol  evidence  of  the  custom  of  navigating  Lake  Erie  b  admissible,    lb . 

A  defect  in  the  description  of  lands  levied  upon  by  execution  may  be  supplied  by  parol.  Xaieee 
i^Mttihew9^»  Thomptoneidi.  5G9. 

A  variance  between  the  levy  and  tttt  description  in  the  Sheriff's  deed  may  also  be  explained 
bypaiol.    lb. 

EXECUTIONS. 

The  plaintiff  in  execution  is  not  bound  to  furnish  lodgings  to  the  defendant  while  within  the 
prison  limits,  though  he  make  oath  that  he  is  unable  to  support  hunaelf^    BtUkr  v.  Geri- 

An  equitable  inteiest  in  lands  cannot  be  sold  upon  execution  at  law.    Roadi  v.  iS^niifiWf  H 

oL  138. 
The  law  of  1803  regulating  executions  extends  only  to  jodgmentf  rendered  after  its  passage  Jb. 
Where  a  fi.  ik.  is  returned  levied  upon  real  estate,  anotiier^^  issued  before  the  first  levy  le 

disposed  of  is  void,    Arnold  v.  FutterU  JSein^  303. 
The  equity  of  redemption  may  be  sold  on  execution  at  law.    Leuee  of  Ely  v.  MtOuk/t^  330. 

8.  P.    Letteeo/Pke^  v,  BuUer^  331. 
A  defendant  arrested  upon  execution  for  a  fine,  may  surrender  land  in  discharge  of  hie  body. 

Leuee  qf  WaUh  v.  Binger^  3SU 
That  goods  are  taken  in  execution  and  undisposed  of  is  a  good  plea  in  bar  to  an  action  on  an 

i^ipeal  bond.    Cost  v.  Adams  ei  aL  545. 
A  lease  for  99  years  may  be  sold  on  execution.    Le»$ee  qfBitbee  v.  HaUj  697. 
The  execution  law  of  Feb.  1805,  did  not  authorise  thb  sale  of  decedents  lands  on  a  judgment 

■gainst  executors  or  administrators,  and  there  is  no  course  of  practice  or  current  of  decasioos 

wanaatuig  such  salee.    Leitee^Qrayv.Jltktw^  630. 

On  a  scL  la*  to  subject  lands  to  execution  on  the  judgment  of  a  Justice,  it  is  not  neceesary  that 
the  constable  should  retain  the  execution  thirty  days;  nor  is  it  necessary  to  take  a  nJe  upon 
the  deftpdantto  plead  to  the  sci .  fa.  but  execution  maybe  awarded  by  the  court  at  the  letum 
tefmnftheeet«fa.    HiU  v.  JiClsr^,  754, 
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The  wocdt  (*  Sopnme  Coart^'  in  an  execution  from  the  Common  Pleu  may  be  struok  oat  m 
euipluMce.    Le$tee  of  Maihewt  v.  Thompton  et  oL  569. 

Sbb  Levy.    ApprauemenifL    Judgment.     TiUle.    Lien. 
EXECUTORS  AND  ADMINISTRATORS. 

A  conveyance  made  by  Executors  under  defective  a  order  of  Court  cannot  be  aided  in  eqniiy. 

TUmmn  v.  Beam  et  al.  406. 
The  Mcurities  upon  an  administration  bond  are  not  responsible  to  the  heir  until  the  admlnisua- 
tot's  accounts  are  closed  or  a  judgment  be  had  against  him.    Treasurer  of  Pickaway  ▼.  HaU^ 
546.  8.   P.  Stewart  et  oi.  ▼.  7"he  Treasurer  of  Champaign  county^  733. 
Vndv  the  law  of  1705,  for  settling  intesute  estrites,  the  Orphan's  Court  could  not  direct  sales  of 
land  by  administrators^  lying  out  of  the  county  where  the  Cuurt  sau  Lessee  ofL*udlaw''s  heirt 
Y.  McBruky  557. 
The  execution  law  of  Feb.  1805,  did  not  authorise  a  sale  of  d  cedents  lamds  on  a  judgment  a* 
gainst  executors  or  adnihiisuators,  and  there  is  no  course  of  practice  or  ciureat  of  dectsioBB 
warranting  such  s^les.    Lesse  of  Oray  v .  .Askew^   630. 
There  was  no  law  in  the  Territory  no<th  west  of  the  Ohi-?,  authorising  executors  or  aiministxa- 
tort  to  sell  the  real  estate  of  decedents  previous  to  August  1795 .     The  Heirs  cf  Ludlow  r  • 
Johnston  el  oi.  679 . 

Where  a  Court  of  competent  jurisdiction  maies  an  order  for  the  sale  of  real  estate  by  an  ad- 
ministrator, such  order  cannot  be  questioned  collaterally :  It  will  protect  a  purchaser  thon^ 
unadvisedly  or  erroneously  made.  Jb . 
Under  the  act  of  1803,  organising  the  Jud'cial  Courts,  the  Court  of  Common  Pleas  had  jurisdic- 
tion to  order  the  sale  of  real  estate  of  a  decedent.    Jb , 
The  act  of  Feb.  1804,  defining  the  duties  of  executors  &c.  did  not  repeal  the  law  of  1795,  author- 
ising the  Court  to  direct  the  sale  of  real  estate;  but  the  same  was  repealed  by  the  general  se- 
pealing  law  of  Feb.  1805.     lb . 
An  order  of  Court  authorising  an  administrator  to  sell  real  estate  for  the  payment  of  debts,  made 
while  the  Court  had  jurisdiction*  but  not  entered  of  record,  cannot  be  rendered  rafid  by  % 
nwH  pro  lyne  order,  made  at  a  subsequent  teim,  and  afto^  the  jurisdiction  and  power  of  the- 
Court  had  terminated*    lb. 
The  granting  of  letters  of  administration  does  not  confer  upon  the  creditors,  such  a  lien  opon 
the  real  estate  of  the  intesute,  as  to  preclude  the  Legislature  from  repealing  the  law  author^ 
ising  the  sale  of  real  estate  for  the  payment  of  debts.    lb. 
11m  securities  of  an  administrator  are  liable  for  the  proceeds  of  real  estate  sold  by  the  adiiiinc»> 

tntor  under  an  order  of  Court  for  the  payment  of  debts.     JVade  v.  Oraham  et  aL  748 . 
Itiinow  wellsetded  that  Courts  gi*'e  a  liberal  construction  to  Statutes  authorising  sales  of  real 
estate,  by  executors  and  administrators,  and  will  make  all  reasonable  presumptions  in  suji^MXt 
of  such  sales ;  but  where  no  record  of  any  order  of  sale  is  produced,  the  sale  is  void.      Lesaee 
tf  Goforih  v.  Longtcorth^  750. 
Where  the  obligor  is  appoIntecnSministrator  of  the  obligee,  the  debt  is  not  thereby  extinguished, 
but  is  merely  suspauded,  and  the  debt  becomes  assetts  in  the  hands  of  the  obligor.     Bigdeim 
▼.  BigeloWy  756. 
Tlie  power  of  administrators  to  sell  real  estate  are  strictly  legal  powers  and  if  defective  cannot 

be  aided  in  equity.    Leiby  ▼.  Parks  et  al.  86 1 . 
If  a  person  advance  money  to  pay  the  debts  of  the  intestate,  he  thereby  acquires  no  lien  up<m  ihn 

lands  of  the  intestate  in  the  hands  of  the  heir«     lb. 
A  power  ^\  en  by  will  to  executors  to  sell  real  estate,  may  be  execute'd  by  one  executor,  if  on* 

only  accept  the  office  under  the  will.     Taylor  et  al.  v.  Galloway  et  oL  107. 
A  peiwer  to  sell  does  not  authorise  a  baiter  or  exchange.     Jb. 

A  power  to  sell  lands  lying  in  Ohio,  given  by  a  will  executed  in  Virginia,  to  an  executor,  cannot 

be  executed  by  an  adroiuistrator  witli  the  will  annexed  appoinied  under  the  laws  of  Virginia, 

A  power  given  by  will  to  an  executpr  to  sell  and  convey  lands  is  a  personal  trust.    lb. 

A  testator  after  appointing  his  executor,  says  "I  do  invest  him  with  full,  ample  and  complete 

power  to  dispose  of  (after  my  decease)  in  such  manner  as  he  thinks  proper,  all  my  estats  of 

•very  description,  real  and  personal,  and  invest  him  with  fnll  power  to  setde  and  adjost  all 

my  worldly  affairs  as  he  pleases;  meaning  expressly  to  invest  him  with  as  fnll  power  to  that 

•ffett  as  I  might  poasess,  not  incompatible  widi  the  tenor  and  substance  of  this  last  wiO  nod 
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tettamenu"— This  confers  upon  the  executor  full  power  of  cate  o^er  the  estate,  Steele  etal, 
V.  Worthingion^  312. 
Where  a  power  is  given  by  will  to  an  executor  to  sell  lands  when  in  his  opinion  a  sale  can  be 
made  to  good  advantage,  and  the  proceeds  divided  to  children  as  they  come  of  age,  such  power 
is  connected  with  a  trust  and  the  executor  is  entitled  to  the  possession  of  the  lands*  Dahney 
V .  Manning  ei  al.  594. 

SxjB  Wills 

FORCIBLE  ENTRY  AND  DETAINER. 

The  complaint  in  forcible  entry  and  detainer  must  describe  the  premises  in  such  a  manner  as  will 

afford  a  guide  to  the  Sheriff,  in  execntiiig  the  writ  of  Restitution.     Murphy  v.  Lueat^  350. 
Forcible  entry  may  be  tried  in  any  township  within  the  county  where  the  lands  lie.     lb, 
la  forcible  entry  and  detainer,  a  Bill  of  exceptions  cannot  be  tested  by  a  by*stander.    lb . 

FOREIGN  ATTACHMENT.     See  Ailachmeni. 
FORFEITURE. 

An  estate  forfeited  to  heirs  in  consequence  of  a  convctyance  for  a  gambling  debt,  is  taken  and  held 
by  the  heirs,  subject  to  the  debts  of  the  grantor.    Lessee  of  Bond  v.  Stoearengen^  174. 

FORMER  RECOVERY. 

A  former  recoveiy  cannot  be  proved  by  parol,  nor  can  it  be  given  in  evidence  under  the  general 
issue.    Innum  v.  Jenkins^  468. 

FRAUD  AND  FRAUDULENT  CONVEYANCE.     See  StaMe  of  Frauds. 

» 

A  conveyance  made  voluntarily  by  a  debtor  to  his  creditor  is  without  consideration,  if  the  parties 
afterwards  u  eat  the  debt  as  still  subsisting.    Starr  v.  Starr  et  al.  146. 

The  grantor  exercising  control  over  the  property  conveyed,  selling  and  receiving  the  purchase 
money,  and  maiking  conveyances,  are  badges  of  fraud.     lb, 

A  voluntary  conveyance,  without  consideiaiioU|  and  made  to  defraud  creditors  is  not  void  as  be- 
tween the  parties,  but  only  as  against  crediiors  and  subsequent  purchasers.  Lessee  of  Bur- 
geU  V.  Burgett,  207. 

A  mortgage  executed  in  January  1821,  for  the  express  purpose  of  keeping  the  property  out  of 
the  reich  of  a  creditor  who  had  commenced  his  suit,  and  retained  by  the  mortgagor  in  his 
own  possession  until  1823,  and  then  delivered  and  recorded,  is  fraudulent  and  cannot  over- 
reach the  lien  of  a  julgment  rendered  in  July  1821.     Hood  v.   Brown^  357. 

A  conveyance  by  a  debtor  of  bis  whole  estate,  whilst  a  suit  is  pending  against  him,  is  not  abso- 
lutely fraudulent,  but  circumstances  may  be  admitted  to  explain  and  justify  the  transaction! 
Barr  v.  Hatch  et  al.  662. 

Where  the  vendor  retains  the  possession  of  lands  sold  after  the  deed  is  executed  and  recorded, 
upon  a  verbal  understanding  to  pay  rent,  the  transaction  is  not  per  te  fraudulent.     lb, 

A  stipulation  that  the  vendor  will  repurchase  the  lands  at  the  same  price  vnihia  twelve  months, 
at  the  option  of  the  purchaser,  is  not  evidence  of  a  secret  trust  for  the  benefit  of  the  rtn^ 
'  9r*    lb, 

A  debtor  may  prefer  one  creditor  to  another.     Jb% 

The  holder  of  a  recorded  mi  rtgage  is  not  guilty  of  a  fraud,  if  he  as  counsel  prepare  a  subsequent 
mortgage  and  remam  silent  as  to  his  own,    Paine  v.  French  et  al.  807, 

GENERAL  COURT.     See  Courts. 
GRANT. 

The  act  of  congress  of  Feb.  18,  1801,  operated  per  se  as  a  grant.    Lessee  of  JiUen  v.  J,  R, 

Ftirish,  486. 
It  is  indispensable  to  the  valiiity  of  a  grant  that  the  grantee  be  capable  of  receiving  it;  that  is, 

that  he  be  a  person  m  esse,  at  the  time  of  the  grant.     Shane  v.  MeConahay,  761. 

3n  Dted, 
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GUARDIAN  AND  WARD. 

A4«cfM in  equity  aguiift  a  gaudisii,  loacbiBg  th*  iwl  eiiate  of  hit  waid,  dm§  boI 
wmrduDlMi  babe  a  party  to  the  suit.    JEMeelol.  v.  AroNf  <l«l«  418. 

Wb«iie  a  f  oaidiaa  haf  given  a  lien  upon  leal  estate  claimed  by  and  m  poaaaion  of 
rach  lien  cannot  be  oreireadied  by  the  ward  purehaang  a  paiamoont  tide.    A. 


GUARDIAN  AD  LITEM. 

It  i*  enof  on  a  bill  of  leriTor,  to  deciee  against  infiuit  defendants,  until  a 
appointed*  accept  tho  appoinunent  and  either  ayear  or  be  serred 


GUARANTY. 

Adedaratioo  upon  an  ondorseflMnt  of  pfomisory  note  guarantylag  payment  by  tlie 
wt  out  dM  consideration  of  such  endorsement.     Onene  ▼•  Doige  d  oL  436. 

The  guarantor  t^on  such  ondonemont  is  not  liable  inihout  a  demand  and  nocioe  of  noifgmj^ 
ment.    16. 

HEIR. 

Where  a  party  locates  and  surveys  lands  and  dies  before  patent,  and  the  patent  alketwaida 
issues  to  his  heirs,  diey  take  by  descent  and  not  by  purchase.  Lessee  <^  Bond  ▼.  Swemnm- 
gefu  174. 

When  the  ancestor  conreys  with  warranty  the  heir  is  estopped  to  daim  (he  same  land.  A.  S.  P. 
he$»eeofJillai  v.  J.  R.  BirisA,  486. 


HIGHWAY. 

An  order  for  opening  a  highway  >br4f 
AirrM0fT.  VoniieoUr  Hal.  613, 


is  enonious,  the  law  nquiiing  itto  be  jfs^  Imi» 


INDICTMENT. 

An  action  on  the  cass  for  a  nuisance  is  not  meigedjo  an  Indictment  and  conncdon  fcr  the 

offence.    JIKoryT.  Hsmmoiidelai.  833. 
Where  the  adenkr  is  part  of  the  sututory  deeeription  of  an  offence,  it  most  beso  laid  in  tha  ia- 

dictment.     Oafmood  ▼.  The  State  <^Ohio^  838. 
Where  the  prisoner  is  indicted  for  stealing  a  ^rey  konej  pvodf  that  the  aaimal  stolea  was  a  gn^ 

geUu^,  is  a  fatal  Tariance.    Bookers,  ne  State  <^  Ohio^  819. 

INFANTS.     Sbb  Gmardian  and  Ward. 
INJUNCTION.    Sn  Chancery. 
INSOLVENTS. 

1^  insolTent  laws  of  a  sister  State  disdiarging  debton  finom  the  debt  upon  sunendem^  vp  all 

thMr  property,  are  Talid  as  to  contracu  made  beiwaen  citisens  of  ths  sama  State  and  within 

its  jurisdiction,  after  the  law  was  enacted  and  while  in  force.    Smith,  ▼•  Amdrc,  110. 
An  assignment,  by  an  Insolvent  in  PennsyWania,  of  all  his  esute  both  real  and  personaly  does 

not  pass  real  esUte  in  Ohio.    Lettee  o/McihUlovghU  Heirt  r.  Rodridtj  337* 
The  original  application  of  an  Insolvent  debtor  is  ex  parte.    Lames  et  at  t.  PAsl^ps,  376. 
Where  an  application  of  an  Insolvent  debtor  is  dismissed  upon  hearing  on  die  ground  diai  Wa 

was  not  two  years  a  resident,  his  saretiee  are  liable,    lb. 
A  bond  of  an  InsolTent  debtor  is  valid,  thoi^h  it  does  not  in  terms  foUow  the  Statute*    GiM* 

mufiofier  4/£uolom(ff  v.  WajfetoL  483. 
When  the  Commissioner  fails  to  advertise,  and  the  par^  appears  at  a  Subsequent  tens,  in  good 

faith,  and  obtains  a  discbaigo,  the  condition  of  the  bond  is  saved,  though  a  specified  tern  be 

named  in  the  condition.    lb. 
It  is  the  duty  of  the  Commifsiooer  to  cause  the  proper  advertisements  to  be  made.    A. 
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An  AMigiUDmit  to  troitoet  bj  an  Iniolvent  in  PennsyUanta  und«r  th«  laws  of  that  State,  doe  s 
aaither  pa«  the  legal  title  to  the  tnuteee,  nor  create  an  equitj,  to  be  enforced  in  chanceiji  to 
landiBtuate in  Ohio.    Rogenei aL  v*  jf flen,  639. 

TBe  eecurity  in  a  bond  for  the  aesignraent  of  property  bj  an  IneoWent,  it  liable  for  the  whole 
debt  of  the  creditor  on  a  breach  of  the  Dond,  thoti^  the  Insolvent  had  no  property  to  assigns . 
LoineiHaLr.  PMiqft^  376. 

An  action  lies  ageinat  the  Conuniisioner  of  InnolTenta  and  his  siueties  before  the  debt  is  estab- 
lished bj  judgment  against  the  Commisaoner.    Siaie  o/Ohiu>  ▼.  SffiermaneiaL    657. 

INSURANCE. 

Tbm  nile  of  one  third  new  for  old,  in  the  law  of  marine  Insurance,  is  applicable  to  the  insurance 
of  steam-boats  on  the  Ohio  River*    WkOaee  ▼•  The  Ohio  Jnturance  Compan^j  785. 


INTEREST. 

An  agreement  to  pay  interest  upon  interest,  after  the  interest  hiM  accrued,  is  not  usurious,    fhhet 

ei  ml  Y.Cm^ld,  455. 
An  agreement,  alter  interest  is  due,  to  turn  it  into  principal  is  valid.     Watkuutm  v .  Rooi^  831 . 
An  actloD  will  lie  to  recover  interest  due*  and  in  such  action,  interest  may  be  recovered  upon 

the  interest  after  it  becomes  due.  I5« 

JAIL. 

The  prison  bounds  as  established  by  the  Court  ef  Common  Pleas  in  pursuance  of  the  Statute, 
an  to  be  considered  as  the  extension  of  the  four  walls  of  the  prison,  and  while  the  prisoner  is 
within  those  limits,  he  is  to  every  legal  intent  a  prisoner,  and  as  such  entitled  to  support.  But' 
Uar.CarkienelaL  39. 

Tlw  Plaintiff  in  execution  is  not  boond  to  fomiih  lodgings  to  the  defendant  while  within  the  pri- 
son tindts,  though  he  maltes  oath  that  he  is  unable  to  support  himself.  I5« 

A  dsbtor  imprisonsd  within  the  Jail  limits,  may  go  into  private  houses,  or  labour  on  private 
ground  within  such  limits,  without  being  guilty  of  an  escape.    Luekif  v.  Brandon  H  oi.  31. 

The  prison  limits  may  be  defined  by  mathematical  lioes  or  by  artificial  monuments.  J6, 

The  Sheriff  has  no  authority  to  provide  a  Jail,  or  to  imprison  a  debtor  in  any  other  place  than 
the  public  JaiL    €!ampbeU  v.  flompson,  57. 

No  action  lies  against  tiM  Sheriff  for  imprisoning  a  debtor  in  the  same  room  with  criminals,  if  the 
county  Jail  contains  but  one  apartment.  16. 

A  bond  for  the  pifson  limits  is  void  unless  the  defendant  is  actually  in  prison,  and  that  iact  be 
redted  in  the  bond.    LyUe  v.  Dama^  361. 

A  rental  that  he  is  arrested  and  in  the  custody  of  the  Sheriff,  is  insuificient*  3, 

A  joint  bond  for  the  prison  limits  in  separate  suits  is  void.  lb, 

A  county  is  responsible  for  the  escape  cf  a  prisoner,  confined  for  debt,  where  the  escape  happens 
for  want  of  a  Jail,  or  where  the  JaU  is  insufficient,    Cfommittumen  of  Brown  eounij^  v 
Afll,390. 
8n  Acdan  on  the  Case* 

JOINT  TENANTS. 

Estates  in  Joint  Tenancy  have  no  existence  in  the  State  of  Oliio.  Sergemd  ▼.  SiemJbergtr  H  «/• 
372. 

JUDGMENT. 

I-  LIEN. 
II.  ARREST. 
III.  DIVERS  MATTERS. 

I.  LIEN. 
Fob  EdViTABUs  Luh,  See  Vendor  and  Vendee. 


^f^  IhDEX. 

Th«  judgment  of  a  Court  of  fecord  operates  as  a  lien  upon  the  real  estate  of  the  defeodaai ' 
and  this  principle  has  been  recognised  from  the  coramencemenl  of  the  administration  of  Jnt- 
tice  In  the  Territory  north  west  of  the  Ohio  River.     Roads  r.  Symmet  et  oL  138. 

Soch  lien  is  co-extensive  with  the  jurisdiction  of  the  Court,  but  does  not  attach  to  after-acqu'nd 
lands,  until  actual  levy.  lb,  S.  P.  Phelps  v.  Butler  331.     S.  P,  SHler  ex  dem .  Miller 

eioL^.Mwjthy  729. 

A  Judgment  does  not  operate  as  a  lien  upon  an  equitable  mterest.    Jctdanan  r.  HtUlock  et  at. 

144. 

The  award  of  an  execution  upon  set.  fa,  upon  a  Justices  judgment,  is  no  lien  till  actual  levy. 

Jadtman  v.  HaUocky  144. 

Judgmenu  are  noi  per  se  liens  upon  property,  either  real  or  personal,  but  how  far  they  shall  m 
operate  depends  upon  legislative  enactment.     MeCormickv.  Altxamder^  254. 

Under  the  execution  law  of  1824,  judgment  creditors  who  had  not  sued  out  and  levied  execatka 
within  one  year  from  the  date  of  the  judgment,  lose  their  lien  as  against  suhseqoent  judgmcM 
creditors,  who  had  sued  out  and  levied  execution  within  one  year,  aund  this  too  in  cases  of 
judgments  before  the  enactment  of  the  law  as  well  as  afterit .  Jb. 

A  mortgage  executed  in  January  1821,  for  the  express  purpose  of  keeping  the  jnopeity  am  of 
the  reach  ol  a  creditor  who  had  commenced  his  suit,  and  retained  by  the  mortgager  in  bis  own 
possession  until  1823,  and  then  delivered  and  recorded,  c<mnot  oveneach  thellen  of  a  jndg* 
ment  rendered  in  J  uly  1881.    Hood  v,  Brmotu    357, 

Under  the  executive  law  of  1824,  a  levy  made  within  the  year  from  the  date  of  the  judgmcBi, 
and  set  aside  after  the  expiration  of  the  y^ar,  loses  the  lien  as  against  subsequent  judgrocmt 
upon  which  a  levy  is  made  within  the  year  and  continued  until  the  sale.    PatUm  v.  The  ^Aerff 
ofPiekavsay  County^  414. 

Where  a  guardian  has  given  a  lien  upon  rei^  estate,  claimed  by  and  in  possession  of  his  ward, 
such  lien  cannot  be  overreached  by  the  ward  purchasing  a  paramount  title.  Este  ctaL  v. 
Strong  et  aL  418, 

A  judgment  confessed  during  the  return  term  upon  process  issued  on  the  first  day  of  the  tern, 
ii  a  lien  from  the  commencement  of  the  term.     Vrbanna  Bankv,  Baldwin^  473. 

Under  the  execution  law  of  1824,  the  priority  of  lien  is  lost,  ifthe  execution  is  not  proceeded  up- 
on, according  to  the  provisions  of  that  act,  although  the  defendant  was  surety,  and  executka 
against  him  jvas  stayed  by  order  of  the  court  under  the  Statute  authorizing  such  order .  Eantr 
•      JU  V.  WtTumsy  504. 

To  take  a  case  out  of  the  operation  of  the  17th  Sec.  of  the  execution  law  of  1824,  a  levy  most 
have  been  made  on  the  property  in  question^  within  a  year  from  the  rendition  of  the  judgment 
and  a  levy  oif  other  property,  though  within  the  year,  will  not  save  the  lien,  as  to  the  property 
not  levied  on.     Shitee  et  al.  v.  Ferguson  et  at.  505. 

If  there  are  several  judgments,  and  the  propeity  in  question  has  not  been  levied  an  within  the 
year,  under  either  of  them,  they  stand  on  an  equal  footing,  and  the  creditor  who  first  takes  out 
execution  and  causes  a  levy  to  be  made,  has  the  priority,     fb. 

If  execution  on  an  older  judgment  had  not  been  levied  on  a  particular  piece  of  prqaerty  withm 
tfie  year,  and  an  execution  on  a  junior,  judgment  has  been  levied  on  that  property  within  tke 
year,  the  junior  judgment  must  hare  the  preference,  though  a  levy  may  have  been  made  on 
the  same  property,  under  the  older  judgment,  before  the  levy  was  made  on  the  junior  judg- 
ment,    lb. 

The  lien  of  sueh  junior  Judgment,  on  all  property  not  levied  on  under  the  older  Judgment  with> 
in  ibe  year,  must  continue  for  one  year  from  its  date,  to  the  exclusion  of  the  older  Judgment 
provided  the  junior  judgment  was  rendered,  beA're  the  levy  was  made  on  the  dder  judgment; 
init  a  levy  on  the  older  judgment,  though  after  the  year,  if  made  before  the  date  of  the  junior 
judgment  will  have  the  preference.     lb. 

Case  of  priority  of  Lien.    Wdymire   Staleyetal,  606. 

Bquity  will  not  enforce  the  lien  of  a  judgment  against  the  real  estate  of  a  debtor  who  dies  after 
judgment;  the  existence  of  such  lien  as  well  as  the  method  of  enforcing  it  is  purely  a  matter  of  law  • 
Mi.  Ex,  Co.  V,  Twpine  et  <a.  655. 
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The  Hen  of  a  judgment  is  not  Hijtch.irpH  as  ngnin«t  n  mbs^qnent  piirchnser,  by  a  rfl««5e  of  cbat» 

Ids  oiici^  Irvieil  up  n,  by  ihR  mutnai  .i.-soiil  of  V\e  p  iilics  to  ihc    rxf^cuii  n.     Fori  v.  Skinner 
ei  al.  8]'>. 
M    n-'y  null*  upi>nn  junior  jii  l:iin'»Mi,  iti  !if",  rrMui;*'  be  ''i-Ml'»ii!f  '  n  Toui'  o'f'fr  j'l  '■j'ticn''-  tip'>n 
wbl'-h  e\e''iti'»i*<  h.r.c  u'-t  fx*  'n  i'-S'io  I  ui  Irv  I'd  w  t'in  iV  s  \p:tr<  :ui'!  v\h  cli  h:ivo  noi  necii  re- 

vixiil.      L  U"  at  al   v.    T.'ir  Ci.in'nTiati  -Vjaj.   Cin^'fm'/.  f^'-l . 
If  a  person  arlvuici*  money  I  t  p.u"  cfiij  <lf»»  <(»;  ih'"    uu'-i  «'!•,,  he   iMi'rt'?i^'   ar|'»iT'«>  no   lien   upon 

the  I.'iurih  of  ihe  iiiiestsiie  .n  ilie  h;in.Js  of  ilie  heir.     L(i'/t/  v.   t*arksetaL  &C'J- 

II.  ARREST  OF  JUDGMENT. 

Wheu  ihe  liie  of  thp  pla  ii»iflrisHe(ectiv<»\v  «»t  oiil  in  ihe  rVr'amtion,  pnd  the  defendant  in  hit 

plea  fupp.i<*>  i!ie  Oict^  omiiui  i  in  the  lieclaraiion,  the  ju  'ginent  will  uol  be  arrested  afier  ver* 

flici.     McFeelif  v.  Vani;'le^'M\. 
Whereihere  is  a  geiiprttl  vei'iirt  forihe  pl;Mn!"ffiipr»n  n  dprlnraix'-n  ronta;ninf  feveml  counts, 

an.i  one  oi  the  counts  i^  dofLXiivp,  judgnicnl  wiii  be  arrestvd.     Maxjield  v.  JohmUm  ei  aL 

323. 
A  count  founde  1  upon  a  rec»*ipt  for  irs«tney  without  a  lie  '^ii»g  that  the  money  was  received  for  tht 

tise  of  the  pUintiff^  is  nut  so  dereciive  ih  tt  jud^nicui  will  be  arresied  after  verdict.     /6. 

III.  DIVERS   MATTERS. 

A  judgment  upon  a  fci  fa,  on  r  mor'spg',  rx'irgni&bcsa  bond,  note  or  other  evidenca  of  tha 
nriginal  debt.     lUcdi/  v.  Evr^i;t,  75. 

Trust  ejsintes  are  not  liable  to  julgtneu's  agnin'-t  the  I- u«8tpe.     J^l^tt  Isy  w   Html  el  al.  l*2i 

Judgments  regular'y  obtained  in  ni' cr  Siatep,  ag-iinst  Hefen('aui«  who  have  b«'Mi  served  writh 
process,  or  ha\eo»he»wifeap|  eared  vwS  h^d  an  «  ppnrtnni'v  nf  imMugadr fence,  n re  to  be  re- 
ceived a^  co^^lus'i^e  evidencR,  aud  no  re-examinntiou  nf  the  grounds  on  which  ihey  ara  ren- 
dered can  be  perniitied,  hut  v  hrie  ihe  derendstni  has  not  been  served  with  pro'-e8«,  or  not 
had  an  Oftporlunity  of  nnkinga  ilefenre,  it  scews  the  fee  -r  '  is  con»i  lered  only  prima  facie 
evidt*nce  aud  imy  l)e  impeached.      Spencer  v.  Iirorkira}f^  123. 

The  Court  of  Ctinimou  Tie  is  caiuint  anteiid  a  fijn'  j-i  'anient  ^t  a  term  s'ihs«».qiient  to  i*s  rrndflion, 
except  in  matter  «»f  form.     Bntkinctal,  v.    The  Comrnisxifmers  nfPirkmcajif  Cnunitf^  1    J?, 

Process  agiin^t  two,  one  not  ser.el,  dedintion  nf^iinst  'tne,  app'iariuce  and  pOt  by  one,  ver* 
diet  and  judgment  against  both  in  the  Snprem-*  Coiirt;  the  j'idi;inent  mny  be  ntnen 'ed  ;il  a 
flubst*qtient  term  by  si  iking  out  the  name  of  the  defendant  not  serve.l.  Hammtr  v ,  Mc^ 
Connell,  24'). 

The  form  ol  the  judgment  i«  not  nec-s«?ari'v  coniroliBd  by  the  dcscriptio  personae^  in  thedc':Ia 
ration.     Waldnmiih.  v.  Waldsmiih^  218. 

In  an  action  on  a  Sheriff's  hon  ,  the  judgment  nui.«t  be  for  the  debt,  with  leave  to  lake  out  exeri> 
tion  for  the  dam'i{»ej.;  a  j-iflij;ment  for  dam  »gt»s  only,  is  erroneous.  SrniUi  v.  Thi  Commit- 
sitniers  of  Licking  Cauvii/^  375, 

A  defen  'ant  cannot  ite  concluded  by  an  adjudicition  to  which  he  was  not  a  party.  T/iomp$<n% 
V .   Young  ei  al.  383. 

A  judgment  irieguUrly  entered  may  be  set  aside  at  a  subsequent  term  on  motion.  Hunt  el  al  r, 
Yeatema'n^  454. 

When  a  Plaintiffappeals  to  the  Supreme  Court  an!  recovers  no  more  than  In  the  CJommon  Pleat, 
two  judgments  are  entere  ',  one  fnr  the  Pl.iintiflf  for  the  amo-n:?  rocn'-ered,ant1  the  other  for  the 
Deendant  for  costs  un  the  appeal.     JVat^rs  w  Leinmon  ei  al.  476. 

A  judgment  of  a  court  of  coinpetenl  jurisdiction,  though  renderi'd  in  a  form  of  proceed'n'  un« 
known  to  our  practice,  and  apparently  i^ithnut  service  of  process,  cannot  be  treated  as  a  nulli« 
ty  while  unreversed.     Wei,er  v.  Lane^  S6d. 

Wnere  process  ii>  issued  against  seveMl  defen  Unts,  and  is  served  upon  part  only,  and  returned 
not  served  at  toothers,  the  attorney  employed  by  those  served  with  process  enters  an  appear* 
•Dce  for  all,  but  without  thi^  knowledge  of  those  not  served— //!?tf,  that  iu  a  bill  for  contribu* 
tkm  by  tbOM  tuved,  tht  oiben  wei«  not  amduded  by  the  JudynMBU    Cox  r.  Hill  €lal 
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A  fCfi^rof  jtufgrnent  cannot  be  Mncndcd  at  a  MbMqucnt  tern  m  atio  Bftlw  it  apetitU,    0nm 

V.  Djd^e  et  at.  6c8. 
An  <  nii*r  ul  h  Con- 1  or  rntnpr'ent  jurisdiction  cannot  be  qtiestiODeH  in  a  ronataml  actkm.  JXsirt 

o/Ludhirv,  Johfwmelai.  679. 
A  nunc  pro  tvne  ou'er  miiioi  he  made  at  a  subfequeot  tenn  where  the  power  and  joijadictiw  «f 

Ihf  ciiun  h^ive  teiniiimted.     lb. 
A  nunr  pro  tune  oriier  cannot  be  founded  upon  parcl  proof  of  what  was  ordered  to  ba  d«aa  at  a 

piev.oiw  ii'nn.     76. 
However  MimiiiBr}*  or  iirpKuUr  the  judf^ment  of  a  competent  txlbunal  maybe,  it  cannot  ba 

ii  cift  a  rullity.     Buell  v.  Croti^  813. 
Jud|ineiiis  coufevM^d  in  pernon,  ur  by  power  of  attorney*  in  open  oourtf  are  valid  without 

oi  oihrr  pleading*;  but  tucb  judgment  nuet  be  taken  in  tern  tine,    Xenee  4if 

Thornton  et  ai^  569. 

JURISDICTION. 

lu  cate«  cenifled  to  the  court  of  common  Fleet  upon  attnAmeat  from  Jinticeeof  tfm 
jiir  kdicnm  of  the  cutnionii  Pl(-a»  it  original,  not  appellate  and  an  appeal  liet  to  the 
Court,     f^anelere  r ,  Wihmt^  323, 

Ju^ticpf  of  the  pence  have  no  Juiitdictiou  in  caaea  of  nuitanca.    JVScAoIt.  BittnwH,  77Sw 

Sjeb  Judgments 
JURY. 

The  right  of  p^mnptnry  challenge  may  be  reserved  by  the  party  accuted  mitil  after  l»  bai 
all  hit  challenges  f  >r  cause.    Hooker  w.  The  Staie  iff  Ohio^  619. 

JUSTICES  OF  THE  PEACE. 

Juttices  of  the  peace  have  nojuriMlictian  in  catet  of  nuitanca.    Mithot  w  Aifferttn,  77SL 
A  corpor.iiion  may  be  wed  before  a  Justice  of  the  peace.    Harding  t.  TVwtfeM  ofJfetf' 

iotrfuhip^  547. 
The  appellant  it  not  bound  to  pay  the  costs  before  he  it  entitled  to  a  tianecript,  and  if  the 

lefuteta  transcript  until  the  cottt  are  paid,  he  ia  liable  to  the  appellant. 

FUnl,  133. 

LANDLORD  AND  TENANT. 

A  Tenant  or  those  cUim'ng  under  him  cennot  cnnirDvett  the  title  of  the  Landlord;  but  may 
show  that  it  is  determined .     Leute  of  Devaih  v.  Aeirjam,468.    S.  P.  Moore  t.  £^aa^,  S6S. 

LANDS. 

It  is  not  in  the  power  of  any  Stntr  by  any  legislative  act,  to  prescribe  the  mode  in  which  lands  in 

another  State  mny  he  dispofad  of,  or  the  title  thereto  pass  from  one  person  to  another.     WiUe 

V.  Cowperei  al.  278 
Under  the  law*  of  Cnnsresf,  the  legal  title  to  lands  doet  not  vest  until  the  Patent  isaoca.     Rcmie 

V.  Sjfmmjeeet  al.  138. 
The  ancient  common  law  conveyances  of  real  estate,  have  nvver  been  adopted  in  the  Stale  of 

Ohio.     Len^e  of  Lindshy  v    CoaU^  115. 

8eb  Deeds.  EjecimenU  Chancery.  Execuion  and  AdmnistraiorM. 
LE  \SE. 

A  lens }  for  School  lenda  'm  not  valid  im1e«R  it  be  acknowledgad  by  the  giaolort  befme  a  Jodga  or 
Justice.    Leatee  of  .Aikinton  ▼.  Daily ^  336. 

When  a  lejvee  a^a'^nsn  p^rt  of  the  premif^es  to  a  third  person,  for  the  whole  term  of  tbe1eaaa,it 
it  but  an  und^HeaVm^  and  the  Ies«nrcnn  tustain  no  actton  on  tbe  leaaa  for  rant  against  the 
assignee.     FuUmttal  ▼.  Stuart^  328. 

A  parol  leateand  poneoion  daUveied  It  not  withhi  the  etatoie  ef  fratidB.    Movre  ▼.  J^ai^|rJ 

ses. 
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Bilbn  tiM  ACT  0f  1894,  the  asii|nmeiM  of  a  lease  tested  bj  one  witneee  wai  good.   Letter  •/  Bit* 

Bee  V.  Hall,  637. 
A  leaM  fcir  90  ye-irs  renewable  forever  miy  be  sold  oil  exertition.     lb . 
A  leasehol  i  estate  may  be  protected  in  etiuity.     Heirs  of  LuMow  v.  KidJ  el  al,  671. 

LETTER  OF  CREDIT. 

A  letter  from  M.  to  B.  aulhi.izing  a  general  creditio  P.  Hnot  sufRcienlto  rhvge  M.  for  g«ods 
sold  to  P.  by  permits  to  whom  iMe  letter  was  never  presented,  buC  who  had  bcarJ  of  iikO>Mt* 
tenu.    MeClungeial,  v.  Means^  773. 

LEVY. 

A  writ  of  error  and  supersedeas  does  not  vacate  a  levy  oa  real  estate.    JSmM  v.  PuUir^g 

HeifK  303. 
A  levy  OD  real  estate  is  not  affected  by  qiia«hing  the  venii-t  ^ni  setting  aside  the  valuation*     15* 
Whora  tiji,fa,  is  returned  levied  upon  real  estate,  another  Ji.  fa.  issued  before  the  first  levy  is 

disposed  of  is  void .     ibm 
Where  a  levy  is  set  aside  the  parties  utand  in  the  same  situation  as  if  no  levy  had  been  mads. 

Paifnn  v.  The  S:ier^  of  Pickaway  eowUy,  4N. 
▲o  application  to  set  asitie  a  levy  is  n'Ulrssse  1  to  th3  somd  dif^retion  of  the  court  and  is  not 

subject  to  re viMon  in  the  Supre  ne  (^urt.     Blits  v.  EjimIow,  567. 
A  levy  on  one  hundred  acres  of  lan;l ;  in  seeii  in  fnir,  township  sevpn,  range  four,  without  fitnher 

description  is  defective:  but  the  defect  may  be  remedied  by  parol  testimony.    Lessee  ofMalh* 

art  V.  Thompson  et  oL  569. 

Sbb  ExecuUtm.    Judgment* 
LICENSE. 

A  deed  to  county  commissioners  for  a  lot  on  which  to  erect  a  Jail,  thong'i  defective  as  a  eon* 

yeyance,  is  good  as  a  license  to  enter  and  possess  for  the  purposes  specified.    Meits  <if  SuUi^ 
sonX  V.  Tke  Ccmnussumen  of  FrankUn  counly,  478. 

LIEN.    Sbx  Judgment. 

LIMITATION  OP  ACTIONS.    Sxb  SiatiUe  of  Limilations. 

LIS  PENDENS.    8er  Notice. 

MANDAMUS. 

A  mandamus  may  issue  to  the  Court  of  Common  Pleat  to  sign  a  true  Bill  of  exceptions  ^  but 
bot  to  sign  a  particular  Bill  of  exceptions,  whether  true  or  not.  The  Stale  qfOhia  v.  7Mi 
et  oL  830. 

MANUFACTURING  COMPANIES. 

ManufacturiugCompaniesare  subject  to  the  laws  of  Partnership.  Wetb  etai.  t.  ff^Utoti  it 
al.  623. 

Sxb  Partnership. 
METES  AND  BOUNDS. 

Where  a  deed  calls  for  a  comer  standing  on  the  bnnk  of  a  C'-'^ek  ^  th'*r  ea  down  rm'd  creek  with 

the  meanHers  thereof,*^  the  Iwuodary  is  the  water  edge  at  low  water  mark.    Lessee  of  MeCul* 

loekv,  jSten^  373. 
*^  Seventy  acres,  oeing  and  lying  in  the  south-west  c  )mer*^  of  a  section  is  a  good  description,  and 

the  land  will  lie  in  a  square.    Lessee  of  ffalsh  f .  Ringer^  381. 
Couiae  and  0istiocs  must  yield  to  natural  objects,  where,  aod  where  not.    Leeeee  of  MeCoff  ▼  • 

OaUoseoM^  576, 
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A  Tariaoce  bMween  th*  levy  and  the  descripiion  in  (he  SberilPs  deed  may  be  czplaiBtti  by 
paiol.    l^CMttc  o/MtUhewt  v.  Thompton  el  aL  5ti9. 

MILITARY. 

The  ro'nnel   is  not  liable  upon  orders  drawn  on  the  Paymaster  of  the  Rcs'iinent.     Swiwr  T» 
lorman,  132. 

MIXaXES  OF  COURT. 

The  miiiutps  or  the  «taily  pr.»c«»e  lirgs  of  courts  form  no  pirt  of  i^n  recorl,  norc^n  thpy  be  consad- 

ereii  a*  I  »p  fo  m  Hnoii  o  an  a«9,«;n  iciii  of  trror,    harvej/ et  al  v.  £rovn  f i  ai,  129. 
How*  ihf  niiii tiles  s.^ouM  be  kept.     lb, 

MONEY.     S£G  JSanb  and  Bank  Notes. 
MORTGAGE. 

A  ju  s  "jent  ii|ion  a  *f».  fa.  on  a  mortgige,  extingui!A)es  a  bond,  note,  or  other  evidence  of  iha 

o:.g  iihI  (tehi.     Rudtr  v.  BurgrU^  75. 
>Vl  rie  the  inon^agp  money  is  due  ftiul  uiip.ii'1,  the  m'^rtgngee  may  recover  the  mortgi^ed  peeni- 

les  -n  «*j  ctmont.     Lessee  ofKlj  v.  MeGuire^  3rj0. 
Ad  equity  of  reiiemptioii  may  be  sold  on  cxecutioti.     lb.      S.  P.     Lesfce  ^  Phtipt  t.  Arf- 

ter,  331. 
The  liJie  of  morisa^H  premises  r^nnjns  in  the  mnrti^'ignr  as  aeiiin«-t  all  ilie  wori'l,  except  the 

morrg*gre,  nmi  :il>u  ns  a^aiiibt  hi  n  uiiiil  the  mon gage  is  forfeited,     lb.       S,  V .  Letaee  €>f 

Fheljis  V.  Euthr^  .H31. 
It  is  not  «nfRcuMii  r»  p-^^tpine  a  priorri'car  I  d  niarl|p2'».  »liat  the  first  mortgigee,  assisted  as 

counsel  in  pivpt.iu};  .t  s«*con  1  m»r!{£i^«».      Paine  v.  French,  et  al.  807. 
The  as>Ui»«ii<'ni  nr  «*  n  .te  M-cme.l  bx  inmtji'g",  ami  a  <'eliv«*iy  of  thr  mortgage  deed  wjiboui  an 

artitil  a»5«  ginnenr,  Trr»n«'or?  all  ihc  i  g!i'  Hrurrd  by  the  mr»rtg'g«.  /A, 
A  bub«.  qucnl  pimba  tr  (n»«n  a  mort^ig«r  cannot  re  'rem  ag:»in't  a  pnrchiser  noHera  j'»**g"enl 

on  »ri\/a.  ujion  tbe  nmrisjige,  ibougb  no  parly  lo  the  prrreedin^js  on  the  set.  fa.     Dewnimn, 

▼.  •4^/cn,  c<  >6. 
Vpon  a  bill  to  forfc'ow  the  rqniiy  of  fC(leni])iion,  tne  Court  will  Hinrt  the  premisr?  to  be  ap- 
praised and  « ill  or  :er  a  sale  if  iw  o  ihinis  the  appraised  value  exccerls  the  debu    •SnortymmsM. 

409. 
Laiid<  mortgaged  since  June    1803  must  be  sol  I  on  pxncnfion  in  the  manner  prescribed  by  ibe 

av  cnti'.n  lavT  in  force  when  the  s  »Ie  is  made.     Lessee  ofAllm  v,  O.  Parisk^  52fi. 
i^EE  Chancery, 

MOTION.    Sek  Practice. 
NEW  TRIAL. 

When*  jiiKt'ce  i<  done  by  a  rerdirt,  a  new  trhl  will  not  be  granted  on  technical  graaods.     Smdk 

V.  H'aidktiaL  163.     Sek  Gist  \\  Lybrand,  531. 
Equity  will  not  ordri  a  new  trial  at  law  v  here  the  pirtv  seeking  it  hsis  been  guOty  of  neg'ect. 

Dcrjini:er  v.  Coil  c75.     S»  k  WorftVc  ti  ah  v.  B,  U.  StaU-s^  384. 
If  jtin>rs  sepeiaie  after  ngreeing  upon  a  verdict,  wiihnut  leave,  it  i-i  no  ground  for  a  new  trial. 

Wrtfihl  X,  Bvrchfild.  4C6. 
The  mi-bel>aviourof  ji»ror«,  in  a  ri\il  rase,  which  .enu'd  render  it  necessary  to  distuib  the  ver- 
dict, *h«.«d«»  be  of  Mirh  character  as  lo  evince  b;id  intentions.   Jb» 
A  nt-w  t'-ia.  V.  ill  n«*t  be  Lrsme^i  I  f  rause  »   »•  <  '"iirt  trave  a  \\j^-\  g  leasnn  for  rightly  rpjcct'ng  wsd- 

ni-»ny.     LfSiee  of  Luf  loir's  Heirs  v.  Pa^k,  fOO. 
Vpoti  a  moiion  lor  a  new  irt.ii  on  t  le  groun  I  of  i  enly  I'is^overe.i  testimon",  ^uch  testimony 

Hiust  be  disclosed,  tbat  the  Court  may  exeicise  a  sound  discietko  in  g^antiog  or  lefusq^  the 

■toiloo.     ib. 
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Where  nil  appeal  is  qnashed  for  defect  in  the  sip  pen]  bimH,  occasioned  by  the  mistake  or  orex 
fligfiiorihR  C'ierlc,  a  Court  of  pquiiy  uill  onier  .\  new  irlnl,  U|X)ii  i<howiiig  probable  ground  that 
the  npMellanl  ha  .  a  c  ist»  a:  1  iw.      Olir-'r  cl  aL  v    P'ay^  7o6. 

Such  iie^v  tnal  m  ly  be  h  id  in  the  S.tpuMiie  '^outi.  lb. 

NOTES.     SaE  Bills  of  Exchange  and  Promissory  Notes. 
NOTICE. 

Parol  evidence  isadmi?=iMc,  at  hiv,  to  ^hn\v  ihnt  a  sobeequpnt  piT.cMper  had  notice  of  a  prior 
unrecorded  deed.     LtsiceofCanai.i'^hamet  al.  v.  furkiiuiham^  127. 

Adveise  pl»s<>e!i^iul>  i.i  su  *h  c:l^e  is Kirutg  ,<reMitii|3iP e  ex if'eiue  of  ro'ice  .    lb. 

A  fina.  decree  is  not  uuiice  lo  a  sub.'cq  lont  putcbi'Cr.     Turner  v  .  Crebill  ct  al.^  167. 

In  foreign  atlachmeui  uii  er  the  v^ct  oi  (810,  it  s  error  lo  reirler  judgiiicut  unless  three  monthi 
notice  be  given.     Ctilho.ll  /.  Tt'ie  B.irt,k  of  Slcabenrille^  3'J4. 

The  doctrine o.  notice  has  noHj-plication  buiMecn  the  claimants  i  f conflicting  ti  lesin  Uie  Virginia 
Mil.  District.     ^cArtKur  v.  P/ix^jtia-el  aL  416. 

A  writufenor,  before  rimion  serve  '« is  not  such  a  lis  pendens^  na  tvill  operate  as  notice  to  a 
purcnaser.     Lessee  o/Tat/ior  v.  Bo;.,dy  6Ut. 

LiapenHena^  U  cousirucuve  uoiice  lo  a  p  nch'i.«er.     Heirs  ofLudlov  v.  Kiddet  al.  671 . 

A  pntent  was  issued  to  N.  ''as  asMgnee  of  the  a'iiiruii<trator  of  H  .  R,dect'ast»d" — such  recital  it 
sufficibnl  lo  put  n  subsequent  ptirch  ^>vT  from  thf  paienteo  upon  ei  quiiritg  for  the  right  of  ibe 
beirs,  nod  ne  nnixi  at  his  pp^i!,  nsc  Ttiin  whctlie.  those  lights  have  been  regularly  extinguish- 
ed.    Rcedtr  el  al  v.  Harr  cl  al.  832. 

Seb   Pleas  and  Pleadings. 
NUISANCE. 

Justices  of  ihe  P«»acc  hare  no  juris  li^'iion  in  f«»cs  of  Nuisance.     J^ehol  v.  Patterson^  775. 

An  iict.on  nn  the  ras**  (or  a  nu-<:.ince,  1  es  agiinst  an  indiviuil  \vh  t  erects  a  mill  dam  which  ere* 

atcs  di^ea!:e  and  sickness,  and  in  «uch  c  'S«^  it  is  no  def«'nre,  ihnt  the  injury  effects  the  whole 

neighborimo'';  nor  i*i  ihecivil  rcnip  'v  meiged  by  au  indictment  and  conviction  for  the  same  of- 
fence.    Slor^-  V.  Hammond^  ct  al.  d  J3. 

OCCUPYi:  G  CL.^IMANTS. 

An  application  ty  the  delen  iant  n  (jrctment,  after  a  recovery  egninst  him,  for  the  appottment 
of  Cum misst oners  to  xaloc  nis  ii>ipkn\ements  nnde  the  occupying  rlaimoitt  law,  is  a  sepaiate 
pmceediitg,  in  which  the  party  pnivai'ing  iseniulfd  to  costs.    Martinis  Case^  74. 

'When  snrh  applirution  is  ma  ie  by  tlie  defendant,  an  I  a  judgment  is  given  in  his  favour,  the 
Court  will  orier  the  lessor  of  the  Piaitit'O'  lo  pay  the  ctif^is  of  the  procee  ling,     lb. 

An  occupy iiig  c'aimnnt  is  eot  tied  lo  rero-  er  for  improvements  made  on  the  land  before  bit  titio 
cotnmencefi.  Lessee  ofShaler  v.  Maginy  .i3:i, 

ORDERS  OF  COURT.     See  JudgmenL 
OFF  SET.      See  Set  off. 

PARTIES. 

A  Sister  Slate  maj' be  Plaintiff  in  the  Court?  of  Ohio.     Speneer  v.  Brockvay. 
The  diMr.butees  of  the  personal  estatf*  of  nn  iu'eft  ite  r  mnot  jo'n  in  «in  action  against  the  ad- 
niiniFtratr.r  for  th»»r  pronei  «'hare.      IVulhinith  v.    IValisinilh^  238. 

See  Pleas  and  Pleading.    Chancen/y  Action. 
PARTNERSHIP. 

In  Older  to  cons'i.ute  a  partnersliip,  a  communion  of  pmfirs  and  ln<s  between  the  partiet  it 
tential,  and  this  is  the  true  rriieiiou  to  determine,  whether  persons  are  paxtnert  or  not 
AspinwaU  v.  WiUiams  el  al.  3X 


mt  ININBX. 

AitidM  «f  aptMMBt  ftMgBlog  t»  6Mh  pwty  tb»  pcitorm«nc<  of  oBttaiii  thtnss  to  pot  ilie 
Mt4  iaio  opefmiioiii  conitUuiM  a  partiMiihip  immediately,  and  not  from  tbe  cmaro^ 
9t  ihe  business  ttvrlf.      /5. 

Wb^fc  no  name  it  ailfipted  in  the  articles  of  cfVfMirtnership,  aoH  a  c««ntnict  \»  made  by  one  pan- 
ner  on  the  joinl  ace  'cnu  >»  i-  'te  gven  bv  ftuch  partner,  hi  the  name  of  hiaiselfaud  Co.  i*  bind- 
ing on  all.     lb,      P.P.  Toyfor  v.  HiUiunu  tt  al.  25X 

A  wiHoir  is  not  enlii)t*d  to  dower  in  the  p.innPr5».ip  lands  **»*  p«»itner*hip  bring  insolTeot  asd 
the  lands  pitrchnw*  (  ve\t\\  the  narloer-hip  fundv.     Green  v.  Grtcn  ct  al.  297. 

Birtdence  thai  a  s^V  of  gootis  lo  C.  wa^  nut.le  upon  an  lender* tanr^ing  that  W.  was  his  paitner, 
and  Mpoo  the  credit  of  \V.  is  a«iniiss:hle  ng^msf  W.  biit  is  of  no  avail  without  other  praof  of 
the  partnership.     Va*  hr  v.  Wilhttnu  ei  a!.  253. 

Where  upon  an  eqnttabV  adjustment  of  pi  rtncrship  transactions,  two  panief,  ate  in  eijairj-  oc- 
ditors  r«f  a  third  partner,  equity  will  set  off  »iirh  credits  ag;ain»t  a  joint  debt  due  from  the  auBe 
two  parties  to  the  thinl.     Sarchet  v.  Sarcket,  379. 

Where  one  of  two  partners,  «ithoui  the  knowledge  of  the  other,  substitutes  the  pairtnerriiip  fivMt 
indiTkliml  endorsement  on  an  accommodation  nntf>,  he  is  individuallj  accouutable  to  haet^' 
partner  for  any  c  mseqiient  lots.     Smiih  v,  Loring^  437. 

^M  mcoguition  and  payment  ol  such  endorsemeui  does  not  change  the  liabilities  beiaraeQ  dM 
partner*.     /A. 

An  agreement  to  abandon  such  claim  aj^ainst  his  copartner,  though  made  for  a  good  t  oniiik'  i  a 
don,  ma;  berttieved  against  under  circumstances  of  unfairness  and  impontion.     A« 

Equity  will  not  lend  its  aid  to  subject  the  sep^rite  property  of  one  pirtiier  fo  the  payment  of  tha 
pannecthip  debt*,  while  the  joint  property  of  the  firm  is  unexhaiisied^fTirM/le  v.  Perrin  ei  mL  5(0 

A  manufacturing assrciatimi  is  a  joint  stock  compativ,  subject  to  the  law  of  paimershipi^  and  in 
oAcersmay  without  special  authority,  bind  the  company  for  a  loan  of  moute;  as  between  ths 
■Mmbeis  them!«lvet  the  stock  may  be  assigned  so  as  to  dischaijge  the  assignor*  ihotwli  ih» 
Mode  prescribed  be  not  puisued,  if  the  company  receive  and  treat  the  assignee  aa  a 
aad  ceaaa  to  n^axd  the  assignor  as  such «     ffcUteiml,  ▼•  JFUmnHmL  fi^. 


PATENT.    See  Deed.     Conveyance. 

PATENT  RIGHT.    Ssb  Steam  Doctors. 
PAUPERS. 


ubtains  a  aetdement,  in  die  township  where  his  Aidwr  was  finally  tetded,  and  ran  by  ■• 

art  of  hn  own  while  a  minor  obtain  a  legal  setdementelaawheie.    Trutietg  of  Jeffenon,  (oitm 
akip  V.  TViiflcet^Lelari  lomuA^,  481. 

A  peitongainsa  legal  teideinentin  a  to.vnship,dinugh  warned  on   the  fim  eetdemen^  if  dM 
warning  is  not repaaiidavciy  year.     TtwUu  of  fVaj^-ne  towruka    t.  Tnutees  of  Siodk 
•     516. 


PAYMENT. 

Fayment.    Brmmw.  BrabkmnHoL  571 « 

PLEAS  AND  PLEADINGS. 

In  an  actioo  on  Che  ease  founded  upon  a  judgment  from  a  sister  State«  a  liability  wad 

mutt  ba  averred  in  the  declamtion.    Spencer  v.  Bredfcietfy,  123. 
AW  edfiutm%y  puts  nothing  in  issue  but  the  execution  of  the  instrumeBt  dedascd  wpm, 

tier  el  ml  t.  GroAftm,  385. 

^onetl  fmebim  it  teetiu  is  to  fiua  general  issue  that  under  it,  nodes  of  spcdal  oMaar  iy 
be  given,    jo. 

i  declaration  on  thecovenantofwamnty  must  aver  an  eviction.  bmiM  r.  Lifrngw,  171  8wP. 
JloKnton  v.  JVeil,  660. 

A  daeimniion  upon  a  promistory  note  is  gooi  without  avernnents  of  indebtadnesa,  linbdi^t  ••• 
^     JfcwT.  MeCkmi^  930.  8.  P.  BidanMid  r.  PkOenon  e<  nl   G0& 


K'li):^ 
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A  Bota  parUy  detttoyed  may  be  declared  upon  as  entire  and  proof  n^en  on  the  trial  of  ilia  imi- 

tilatedpart.    Duekwwallv.  Weaver^  834. 
A  Terdici  and  juili^mentngainst  one  joint  trespasser,  cannot  be  pleaded  in  bar  to  a  separate  ac* 

tion  for  U  e  same  trefpasft,  against  another  joint  trrspafwr.     Wright  ▼.  Lathrap^  S47. 
Where  the  deCeudants  are  named  in  the  declamtion  nv  admintnrators,  evidence  miiy  be  given  (o 

charge  thcio  iu  t'eir  in  dividual  characters.      JValdamith  v.  Waldtmiih,  3J8. 
In  slander  a  plea  of  justificatlt  n  is  bad  on  demurrer  if  ii  do  not  distiuctly  admit  the  speaking  of 

the  wonls.     Davis  v.  Matthews^  35*2. 
Adeclardiion  upnu  an  eudurseineut  of  a  promissory  note  guTirintying  payment  by  the  makaTf 

must  set  out  the  consideration  of  such  endorsement.     Oreatv*  Dodge  dot,   436. 
Thai  goo(is  are  taken  in  execution  and  are  tmdisposed  of  b  a  good  plea  in  bar  to  an  action  on  an 

appeal  boud.    tjast  ▼ .  Jidanu  et  al.  545. 

A  person  who  sues  as  heir  must  show  himself  such  in  the  declaradon.     Drettnarer  of  Pithawtqf 
▼.  HaU,  546. 

A  former  recovery  most  be  pleaded,    inman  ▼«  Jenkiru^  568* 

In  slander,  separate  sets  of  words  may  be  laid  in  the  same  count«     ChwMUr*  KtmNe^  618. 

Quere,  whether  the  sitbi^tance  only  of  the  worrls  may  be  changed.    /6. 

It  is  a  general  rule,  that  u  here  a  matter  does  not  lie  more  properly  in  the  knowledge  of  one  of  tha 

parlies  than  the  oiber,  notice  need  not  be  averred.     Busk  et  aL  v.  Biekfield  ti  al.  796. 
Where  persons  covenant  as  sureties,  thai  their  principal  shall  sell  and  atccunt  for  all  goods  pla* 

cad  ill  his  hands  within  a  stated  period,  it  is  not  necessary  to  aver  notice  to  the  securities^  of  a 

failure,  in  an  action  on  the  covenant,     IB* 

Whenever  an  individual  undertakes  to  justify  a  trrspass,  under  the  authority  of  Govemment,that 
authority  must  be  traced  to  some  officer  of  the  Government,  known  and  recognised  by  law  ai 
such.    Fulton  v.Monahafiy  846. 

When  the  defendant  justifies  the  breaking  the  close  of  the  plaintiff  and  canying  away  stone  for 
the  construction  of  the  National  Road,  the  p'ea  must  set  forth  the  facts  that  constitute  a  ne- 
cessity for  such  invasion  of  private  right.     Jb» 

When  a  Plaintiff  undertakes  to  fet  out  his  title  he  must  set  out  a  good  one.     The  CimeimmU 

JVaitr  Company  v.  The  City  of  Cincinnati^  851. 
When  the  Flainiiff  claims  title  in  his  declaration  under  an  ordinance  and  from  hM  own  showing 

it  appears,  that  his  right  depend  ^^  upon  certain  terms   in  said  ordiifance  eapcafeed^  '^  such 

terms  must  be  set  furih  in  the  declaration.    lb, 

POOR.    Seb  Paupers. 
POSSESSION. 

The  purchaser  at  Sheriff ^s  sale  has  neither  the  actual  or  constructiTO  potBesnon.     Beggi  ▼. 

7%<muon,  366. 
Actual  entry  is  not  necessary  to  perfect  a  title,  the  delivery  of  a  deed  confers  a  possesrion.     La* 

tee  nf  flolTs  heirs  v.  HemphUVs  heirs^  551. 
Seisin  in  fict  is  sufficient  to  sustain  a  covennnt  of  seisin.     Backutr*  MeCoy^  543. 

Sbb  Trespass^  Ejectment,  Adverse  Possession, 
POUNDAGE. 

Poundage  is  only  due  to  the  Sheriff  when  he  has  actually  made  and  received  the  money  on  ex« 
ecution.  He  is  not  entitled  to  pounriage  when  the  money  is  paid  by  the  debtor  duectly  totba 
pla  miff,     yanee  v.  Bank  of  Columbus^  327. 

POWERS.     See  Chancery.    Executors  and  Adminisiraiors*     Wills* 
PRACTICE.    For  Chancery  Practice^  See  Chancery. 

A  Court  will  never  investigata  ibe  rights  of  parties  fettled  by  tbemnhrai,ax€apt  npw  wigtsdni 
of  fiaud  or  imposition .    Vmeriek  v.  Armttrong  et  al.  318 
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Tht  Co'Jrt  cinnot  tiy  the  facti  io  a  cause  wi:ho«ii  the  roncmt  of  Iwth  pnrtiet  *     Jtfi/Zt  ▼.  JtoiOf 

When  ii  rn'iw  i*  err  »fi''.!  l »  t'  e  ^^r.Pfr  •  Ci  «■:♦,  'i^^in  'h'*  rri"  I'l*  v.    P'ras  •  n  arrornt  «if  iiie  in- 
lrre>i  ol  it.r  p    ;..-.  «|r  «:ffi:.  i.j.i.n  uli.chtlit-   .ir.«  n  ^:  :u  >•  ^  ii.«k»«  le  mhoiu  iii  ll»«   ccjlific»»e. 

W'Ihmi  i,'..r  ■  I- u'li  I  ■'.  •  i|  •'•It   »  M'bT.h  112,  V  •MiC«'C  t..  a  \«  r  '.1^  r*  ?"<>•:  (<:'l   nf  u  r    ;«-r  s '?r''f»ti  of 

iho.  C'ui',  i'  :s>  lioi  iirco&iiiy  to  takcoi.ia  m.I  juna  nii.!  s.n.i  a  n  linn  of  mi  fiK:iiil.      Clark,  t. 

/Vrf,   i.'^O. 
After  ihe  app  'iiMnce  of  ihe  defpi-i'nnt  and  rri:ti»up«r«*  if  ihe  cPiisf,  U  if  ♦rmr  io  ili«Tt»iy^  ii  for 

wmi  of  M.-uniy  for  cuMft.     A  lule     foi  i»ecur;i%   ^liouKi  be  ukrii.    Xcl  ickar  v.   Jjudloic^t 
IJiirs^  ?5?. 
Upoii  A  iiioii«iii  for  the  S'.ipnflT  to  make  a  deed,  ih    rmirl  look  on'y  to  iheexermion  on  irh=ch  tfa* 

sale  was  m%le,nn J  i!ie  proceedings  tin  ler  it.     Burkiugham  and   Co,  v.  Gran,  m^ltx.  So- 

eitiji/n  307. 
A  jii«'c>nrnt  irre^riiliHy  entered  ii. a j  be  fet  aside  at  a  subsequent  term  on  ntotkm.     Htuii  etoL 

X  *  Yeateman .  4.'>4. 
The  Rank  of'  ihe  V.  ^fweft  cannot  remove  r  caitgeftom  r  Sime  lo  the  Circuit  Court  un* ler  Iha 

act  of  ronftre-»5  of  1738.     Ihirtnf  Lvd'otc  v.   Jhinnf  Kid  ti  ai.  46.*?. 
When  a   Pi  rmttflf  ap|)enls  in  the  ^^ipume  Court  and    rocovris  vu  nior*  ihan   in    the   cfnninoa 

Plea 9t,  two  jud^'m  utfaie  itn  'riitl.  onr  in  favour  o(   th**   p^ninl'tflT  far  the   amf'unt  reotn-etrd, 

and  the  other  .or  the  deffu  i  mt  forro^ii^  on  ihe  «ifjp«>a1.     Waters  >-.  Lrmmrm  et  al.  476. 
An  iiueteiii<e  |  p«ri>e  for  a  m  ves  of  }tai*>  will  not  he  t'epaiied  from.     Urnvm  v.    Farmn^  509. 
Tbecouri  in  Bank  a  ter  inl  in>iiiiig  an  o^)  it  on  op-«ii  i  {^-^nenl  dC'trirrer  wilt  p**rinit  it  to  be  with* 

drawn  and  the  pie  iding*;  ameii-lti  i.     Cass  v.  ^'idam^flaL    54\ 
An  applicitfon  m  «<et  t^'^en  levy  jji  ad.ire<:>-e!  toihc  <:oiind  'li^f^re.  ion  of  the  court  and  is  not  sub- 
ject to  revij.i«>n  tn  the  Siprcine  Co  irt.      /?/ifT  v.   Enshtr^  TtCl. 
The  c  Hirt  may  cunfu  rin  a  ^er  'ici  tn  the  tiiu-nti'Mi  oflh  *  jury  without  consulting  them.      <£b^  t. 
OosUrout,  614. 

Wheit  a  party  puts  a  witness  upon  hi^sro'V*  '/iVc  a<<  to  his  iiitoret»,  hci*annot   afierwarf?s   rxcepC 

tohitn  on  theg^tun  I  of  intere-it.     Lrssc  of  liis'ne  w    ffnif^  6"2T, 
The  Coventor  antl  Ju  'g-sol'  the  Pernt  irv  in  i  'o.»ii  i-r  i>e  Ijiv-j  o^oiher  ^tit*»«  did  n-^t  nece?»«ri'T 

adopt  the  practice  uf  the  courts  of  those  Stiie5,  uuiler  ?  ich  law?.     Lessee  of  Gray  v.  JA9^ 

hewy  6rM).   . 
Where  no  process  is  served  on  a  de^'-nr^nnt,  nnd  an  aiiomey  etitersan  appearance   for  him  with> 

out  autiioritr,  and  ju<^gnient  is  ren-'eri-l  againM  him,  the  cmrt  rendering  such  judg  neni  maj 

aet  it  aside  ata  sllh^eqllent  leini.     Crithfeld  w-  Pnrter^  f5C, 
When  a  cise  is  re-ervel  on  the  cirr-iit,  ih  •  f  »cts  in  'teri:il  to  its  fl»ci«ton,   mh«t  be   frttrn  np  in 

writing,  aporove  <  by  the  court,  file  I  with   the  papers  an  i  transmitted   ta  the  court   in  Bank. 

Les-terofLuifotcU     cirs  w  Park^  639. 
Ipt^n  a  n>«  t  on  for  a  new  tURl  <  n  the  ground  of  newly  di«fovered    tesiitnonv,  stich  te^thnony 

inustbed:cclos.ed,  that  the  couit  tnay   exerc'.se  a  fonn.l  di.-creiion  iu  granting  or  refusing  iIm 

motion.     /6. 
Where  a  piriy  is  in  coiit  when  an  orrlf  r  is  mnde  nflfrcting  h's  interest  and  he  make;  no   nt^ec- 

lion,  he  ctn not,  cf  right,  be  heard   tipon  a  nio'ion  to  resc'nd  such  order,     Foubit  ▼.  Wall* 

er,  713. 
Judttnem*  between  the  Fame  parties,  and  due  in  the  fame  r'ghts  may  be  set  (^  on  motkHi. 

Hofmes  V.  Robinton^  728. 
On  a  5ci.  ft.  to  Mihjecl  lands  to  execution  on  the  judentftnt  of  a  j'tst'c*,  it  is  not  nece<sarT  to  tako 

■  nile  r«pon  the  defendant  to  p'ead  to  the  sci .  fa.  an  I  ox-^cnt  on  tniy  be  awarded  by  tbeCoai<- 

mon  Plets  at  the  return  ter  n   of  the  writ,     fli  I  v.   AT  i/ig",  754. 
Where  the  defendant  ap|)eahan  «rtion  for  a  nuisance  from  the  indgment  of  m  jtistice,  he  maj 

move  to  quash  the  proc(>edini>s  for  wanr  o^  jnr .«  'iciion,  after  dec'aration  and  plea  filotl  and 

coniinuince  granted.     J^iehol  v,  Paiier  on^  775. 
Upon  such  niotion  no  ju'^gment  can  be  gi .  en  for  costs.     J5  • 
Tbe  party  who  takes  a  btU  of  exceptions,  must  distinctly  po:nt  out  whara  ba  may  hava  baen  pnj* 

vdiMd^by  thaopiaionaseaptedta     MclMntgai  y.  Bemmg^  Bid, 
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*nie  Court  cannot  bo  called  upon  to  char^ge  the  Jury  upon  abstmct  propositions^  but  only  thoM 

arising  upon  the  evidenee .     Letcis  v.  The  State  of  Ohio^  839. 
IVhere  counsel  for  the  plaintifT  address  the  Jury  (the  testimony  being  closed)  and  the  counsel 

for  the  defendant  decline  a  reply,  the  couusel  for  the  plain lifF  cannot  address  the  jury  a  second 

time.     Goodcnow  v.  Tbppan,  33. 

PRINCIPAL  AND  SURETY. 

A  court  of  equity  will  aid  a  surety  in  subjecting  the  estate  of  the  principal  to  the  payment  of  th« 
debt,  without  first  paying  the  money.     Slump  v,  Rogers^  et  al.   225. 

One  of  several  sureties,  against  whom  judgaieut  has  been  obtained,  cannot  sustain  a  separate  ae* 
tion  against  the  principal  under  the  act  for  the  relief  of  sureties.     Litler  v.  Horseyy  337. 

Where  an  application  of  an  insolvent  is  dismi^sod  upon  hearing,  on  the  ground  tnat  he  was  not 
two  years  resident  the  sureties  an?  liable.     Loines^et  al.  v.  Philips^  764. 

Where  the  charter  of  a  bank  is  extended,  an!  no  new  security  taken  from  the  cashifK^  the  securi- 
ties under  the  old  charier  are  not  liable  for  defalcations  under  the  new  charter.  Thompton  ▼. 
Young  etal.  383. 

Where  an  cbligation  is  made  by  principal  and  surety/,  an!  the  fecial  hail  of  the  prineipcU  are 
compelled  to  pay  the  dobt,  the  sixrety  are  not  responsible  to  the  special  bail  for  any  part  of  the 
money.     Smith  v.  Bing^  460. 

The  heir  cannot  sustain  an  action  against  the  surety  on  an  administrator's  bond,  until  the  admin* 
tstrators'  accounts  are  settled  with  thecourt,  orthn  plaintiSf's  ri^htestaitlishe  I  by  a  judgment 
a^ain9t  the  administrator.  Treasurer  of  Pickaway  v.  HaZ/,  546.  S.  P.  Stewart  et  cU.  r. 
The  TSeasurer  of  Ckampaigne  County^  733. 

The  surety  is  not  bound  where  the  plaintiff,  by  his  own  art,  prevents  the  principal  from  performing 
his  contract.     The  Trustees  of  Section  16  v.  Miller,  562. 

A  creditor,  by  releasing  the  property  of  the  Principal  taken  in  execution,  exonerates  the  surety . 
Dixon  etal,  v,  Ewing,  575. 

In  ft  suit  against  the  sureties  of  a  Sheriff,  the  judgment  in  an  action  for  a  false  ^return  against 
the  Sheriff  is  Omissible  hs  prima  facie  evidence  of  the  amount  recovered,  though  the  sureties 
had  no  notice  of  the  pendency  of  the  suit  agiinst  the  Sheriff.  State  of  Ohio  v.  Coleriek 
et  al,  638. 

A  devastavit  cannot  be  proved,  in  a  suit  on  an  administration  bond,  against  the  adrainistratort 
and  his  sureties    Stewart  el  al,  v.  the  Treasurer  of  Champaign   County, 

Where  persons  covenant  as  sureties,  that  their  principil  shall  s-^ll  ani  acount  for  all  goods  pla- 
ced in  his  hands,  within  a  stated  time,  it  is  not  necessary  to  aver  notice  to  the  sureties,  of  a 
failure,  in  an  action  on  the  covenant.      Bush  et  at.  v.  Crichjicld  et  at.  735. 

The  sureties  of  an  administrator  are  liable  for  the  proceeds  of  real  estate  sold  by  the  administra- 
tor under  an  order  of  court  for  the  pay  mem  of  debts.     IVaie  v.  Oraham  et  al.  74S, 

The  surety  in  a  bond  for  the  assigtimcntof  property  by  an  Insolvent,  is  liable  for  the  whole  debt 
of  the  creditor,  on  a  breach  of  the  bond,  though  the  lusolveut  had  no  property  to  assign. 
Loines  et  at,,v,  Phillips,  764. 

Where  a  surety  gives  notice  to  sue  under  the  Statute,  it  is  not  a  compliance  with  the  Statute  to 
sue  the  surety  alone.    Starling  r,  Butler,  370. 

PROMISSORY  NOTES.    See  Bills  of  Exchange  and  Promissory  Notes. 
RECOGNIZANCE. 

In  a  recognizance  to  appear  and  answer,  the  words  '4n  case  said  party  was  legally  imprisoned  on 
said  charge"  are  surplussage.     State  of  Ohio  v.  WeUman,  453. 

RELIGIOUS  SOCIETIES. 

Where  the  claims  of  a  Religious  Society,  for  a  dividend  of  Section  29,  have  been  erroneously 
rejected,  and  the  proceeds  divided  among  others,  for  the  proper  year,  such  claim  cannot  b^ 
charged  upon  the  proceeds  of  a  subsequent  year.     State  of  Ohio  v .  Totonthip  4,  368. 

See  Burial  Ground, 

118 


§14  INDEX. 

REPLEVIN. 

In  'Replevin  ih«  plaintiff  miiy  appeal  from  a  voluntaiy  nmi-suit.    Heed  t.  Carpenier^  961« 

Ii  an  a  iinintiiiHi«i  take  gno'U  on  replevin  a$  ihe  property  of  his  intestate,  from  the  poase^wm  of 
«  prtM>ii  uho  I"  iit-i  ihe  o.MMT,  and  on  ilie  trial  judginfnt  io  renderred  agiiost  him, equity  will 
drci^e  <in  ayoignmrDt  of  the  jii>ig  •  ent  for  the  u^e  of  the  real  owner  of  the  goods.  Steele  t. 
JLotrn/,  H  al.  7  "  8, 

AV'herea  piriy  prosecutes  a  gmunriless  action  of  replevin  equity  will  not  rtlievetum  from  tbm 
lega  c:)ii  ique.  ces.    Lovev.  Lowry^clai.  721. 

RIVERS. 

Whera  a  deed  card  for  a  corner  standing  on  the  bunk  of  a  creek  'Hhenee  down  said  creek  with 
the  nteanders  thereop^  the  boundary  is  the  waterH  e^lje  at  low  water  mark.  Lesaeeaf  Jtc^ 
CuUou^h  V,  ^teriy  373. 

The  owner  of  land  situate  on  the  banks  of  navigable  streams  is  entitled  to  the  bed  of  ifae  rivats 
to  the  middle  of  the  streams.     GavU  v.  ChamJberty  el  al,  643. 

ROADS.     Ssx  Highoays. 
SATISFACTION. 

A  sci.  fa.  is  a  proper  remedy  to  vacate  a  satisfaction  itnproperiy  enteieiT  up.  AmM  ▼.  FMa*9 
heirty  209. 

SCHOOL-LANDS. 

A  lease  for  SchooMands  is  not  valid  unless  h  be  acknowledged  by  tbe  granton  before  a  judge  or 
Justice.    Leute  of  •iUnnton  v.  DotZy,  326. 

SCIRE.FACIAS. 

A  judgment  upon  m'teu/a.  on  a  mfirt^age,  extinguishes  a  bond,  noie^  or  other  cridcaen  of  tte 

original  debt.     Beeder  v.  Burgetlj  75. 

A  9Ci,fa,  is  a  proper  remedy  to  vacnie  a  satisfaction  improperly  entered  up,  JimM  v.  FitUt^t 

Heirs,  *>02. 
HVhere  a  sci,  fa,  is  prosecuted  to  make  the  heirs  pnrty  to  a  judgment  rendered  against  the  adakUH 

istrator,  and  thereby  subject  lands  taken  by  descent  to  sale  on  execut  on,  the  seufm.  must  al- 

ledge  that  the  jnHgiuent  is  in  force,  and  unsatisfied,  and  &at  the  personal  estate  is  exhauitod, 

McJ'ickar  v.  The  Heirs  of  L«rf/otf,  345. 
The  sei.fa*  must  c  ^ntain  every  thing  necessary  to  constitute  a  good  declaratirn«     ift,  S.  P. 

ITolfy,  Poundsford,  841. 
Quere,  whether  the  lands  must  not  be  particularly  described  either  in  the  body  of  the  writ,  aria 

the  return  of  the  Sheriff.     lb. 
It  is  error  for  the  Common  Pleas  to  direct  a  sei.fa*  to  subject  lands  to  sale  on  tbe  judgment  of  a 

Justice,  unless  the  transcript  from  the  Jiistice  shows  that  an  execution  was  returned  ^hio  food^ 

and  a  suggestion  made  that  the  defendant  owned  land.  Edmiston  v.  EdnUsUmy  348. 
Lands  mortgaged  since  June  1805,  must  be  sold  upon  execution  i8sue«f  on  a  judgment  upoa  sea. 

yb«  in  the  manner  prescribed  by  the  execution  law  in  force  at  the  time  of  the  sale. 
On  a  sci«  fa.  to  subject  laiiMs  to  execution  on  the  judgment  pf  a  Justice,  it  is  not  necessazy  dmt 

the  constable  should  retain  'he  execution  from  the  Justice  thirty  days;  nor  is  it  oecr«sary  to 

take  a  rule  upon  Ihe  defendant  to  plead  to  tbe  sci.  fa.  and  execution  may  be  awarded  by  the 

Common  Pleas  at  the  return  term  of  the  writ.     Hill  v.  KUng^  754. 
Where  a  judgment  is  reversed  on  error  and  a  general  judgment  of  restitution  awarded,  exoco- 

tton  cannot  be  issued  without  a  sci.  fa.  otherwise ,  if  the  judgment  of  reversal  specify  tlia  pro* 

cite  thing  to  be  restored.     Cot«2cn  v .  Hurford^  832. 
A  sci.  fa.  to  revive  a  judgment,  is  only  a  continuation  of  the  former  suii,  and  is  oot  an  oripaal 

proceeding.     WolJ  v,  Poundsjord,  841. 
Where  the  original  judgment  was  for  2500  dollars  and  the  so.  fa.  tf»  revive,  recited  a  ju^meat 

for  918  dollars  and  judgment  of  revivor  was  taken  by  default,  for  the  sum  named  m  the  «l. 

Ik.  the  judgment  o'  revivor  is  arroneoue.     Ik, 
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SEAL. 

Previout  to  the  act  of  1818,  a  seal  wai  not  necessary  to  the  acknowledgment  of  a  dead,  except 
where  the  estate  of  a  feme  coven  was  to  be  conveyed.    Paine  v.  French^  etal.  807. 

SECURITY.    Sbb  Principal  and  Surety. 

SEISIN.    Sbb  Possession. 
SET-OFF. 

Wheie  the  proportion  of  the  land  tax  due  to  the  county  has  not  been  paid^  tha  collector  in  an  ac- 
tion on  his  official  bond,  cannot  set-off  county  orders  agsdnst  the  claim.  Byert  ▼.  StcUe  of 
Ohio,  2G7. 

SHERIFF. 

I.  SHERIFF'S  SALE. 

II.  SHERIFF'S  DEED- 

III.  DIVERS  MATTERS. 

!.  SHERIFF'S  SALE. 

A  sale  of  real  estate  upon  execution,  without  appraisement  is  void.  Lessee  of  Patrick  ▼.  Oof- 
terotU^  20.     Contra,  Lessee  of  .Allen  v.  O.  Parish^  526w 

That  the  debtor  owned  lands  not  aliened,  stt  the  time  of  the  execution,  cannot  be  given  in  evi- 
dence, to  defeat  a  sale  upon  execution.      Roads  v.  Symmes  et  al.  1 38. 

Where  a  newis-paper  is  printed  in  a  county  it  is  suiBcient  for  the  Sheriff  to  advertise  in  it,  sales 
upon  execution.     Notices  need  not  be  5iit  up  in  other  place «.  Fitch  v.  Dunlap^  260. 

A  writ  of  error  and  supersedeas  from  the  Territorial  General  Court  to  the  Common  Pleas,  staying 
proceedings  when  the  Sheriff  has  a  rendu  m  his  hm  Is,  and  judgment  affirmed,  a  procedendo 
from  the  General  Court  to  the  Sheriff,  .luihori.cing  him  to  proceed  to  sell  is  irregular;  and  a  sale 
under  smcYx  procedendo  is  void.  Conn  v.  Doi/le^  373. 

Previous  to  the  act  of  1824,  where  a  Sheriff  in  office  had  levied  a^.  Jh.  upon  real  estate,  a 
vendL  might  issue  to  the  same  person  after  his  office  expired,  and  a  sale  made  by  him  would 
be  valid.     Foubte  v.  Rayberg  et  al.  706  . 

Where  a  bidder  at  Sheriff's  sale  refuses  to  pay  the  money,  the  Sheriff  is  not  bound  to  return 
^^rooney  made''  and  prosecute  the  purchaser.      Lessee  of  Bisbeey*  Holly  627. 

IL  SHERIFF*S  DEED. 

The  deed  of  a  Sheriff  is  not  valid  unless  the  sale  be  approved  by  the  Conrt  and  an  order  madt 
for  the  deed«    Lessee  Curtis  v.  M>rUmy  136. 

The  acknowledgment  to  a  Sheriff's  deed  is  indis;>ensahle,  nor  can  such  acknowledgment  be  pre- 
sumed, when  the  deed  itself  is  produced,  nor  ran  such  acknowledgment  be  made  in  any  other 
Court  than  that  in  which  the  judgment  is  recorded.     Road*  v.  Symmes  et  ai.  138. 

Where  a  return  was  made  on  TiVendiby  chelate  Sheriff,  to  Dec.  1810,  that  he  had  sold  certain 
lands  previously  levied  upon,  and  this  return  at  Dec.  Term  1812,  the  old  Sheriff  being  dead, 
was  ordered  to  be  so  amended,  on  motion  <»f  his  reptesentative,  as  to  state  the  property  was  un- 
soll  for  want  of  bidders,  and  Feb.  Term  1828,  this  order  of  amendment  was  rescinded,  on  mo* 
tion  of  the  purchaser  at  th<*  first  sale,  Tind  an  order  made  upon  the  Sheriff  to  execute  a  deed — 
Held,  that  these  proceedings  were  regular  and  the  deed  valid.  Fouble  v.  Rayherg  et  aL  706. 

Where  lend  has  been  sold  by  a  former  Sheriff  who  makes  no  deed  till  his  office  expires,  the  deed 
must  be  made  by  his  successor.    76. 

The  deed  of  a  deputy  Sheriff  for  lands  sold  on  execution  by  himself  or  the  Sheriff,  is  valid.  Xes- 
see  of  Haines  v  Lindtey^  276. 

A  variance  between  the  levy  and  the  description  of  the  premises  in  the  deed  of  the  %eriff|  may  be 
explained  by  parol  evidence.    Lesne  rf  Matthews  v.   Thomson^  569. 

m.  DIVERS  MATTERS. 

The  Sheriff  has  no  authority  to  provide  a  jail,  or  to  imprison  a  debtor  in  any  othtr  placa  itaok  tha 
pablic  jail.    Campbells,  Hampmmj  75. 
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No  action  lies  against  the  sheriflT  for  imprisoning  a  debtor  in  the  lame  room  with  criminala,  M  &• 

county  jail  contain  but  one  apariment.     lb. 
Money  collected  on  execution  by  the  i-heiiff  cannot  be  attached  in  his  bands;  and  if  hcrefogato 

pay  over  such  money,  he  may  be  amerced,  notwithstanding  the  service  of  an  attachmcat. 

Dawson  V.  f  oUomb^  1?4. 
The  rouniy  is  liable  to  the  slieriff,  for  not  providing  a  jail,  where  he  has  been  subjected  for  an 

escnpe,  occiMoiied  by  the  want  of  a  jnil,  or  where  the  Jail  was  insufficient.     Commistionert 

of  Brotrn  County  v.  ButU  SHO. 
Tie  sheriff  i«  liable  to  the  creditor  for  an  escape,  occasioned  by  the  want  of  a  jail,  and  he  has  bis 

rcmeHy  over  ng^iIl<l  the  county,     lb. 
A  sheriff  cannot  be  require  I  to  pay  money  made  on  execution,  before  the  return  of  the  wih;  and 

a  refusal  to  pay  such  money,  is  no  ground  for  an  amercement.     Stone  v.  Ruffin^  444. 
Where  an  injunctitm  is  allowed  to  stay  execution  levied  on  chattels,  the  sheriff  is  bound  to 

the  chattels  to  the  onner.     Lessee  of  Bisbee  v.  HaU^  627. 
Where  a  bidder  at  Sheriff's  sale  refuses  to  pay  the  money,  he  is  not  bound  to  retoni  ** 

made  "  and  proserute  the  purchaser.     lb. 
The  warrant  deputising  an  I'nder-Sheriff,  is  valid,  if  filed  with  the  Clerk,  thoug^b  the  filiag  ba 

Doien  'oised.  Lessee  of  Haines  v.  Lindscy^  726. 
PoModage  is  only  tlue  to  the  Sheriff  ;vhere  he  has  actually  made  and  received  the  monej  on  exe- 
cution.     He  is  not  entitled  to  poundage  when  the  money  is  paid  by  the  debtor  directly  to  the 

Plaintiff.  Vance  v.  Bank  of  Columbus ^  327. 
Where  the  Court  of  common  Pleat  make  an  order  under  the  Statute,  to  distribute  the  fees  ba- 

twcen  ibe  present  and  a  fom  er  Sheriff,  a  strong  case  of  abuse  must  be  presented  to  iodoca 

the  Supreme  Couit  to  interfere,    Avery  v.  Rtiffin^  844. 

SLANDER. 

Words  spoken  in  the  discharge  of  official  duty  are  not  actionable^  otberwise,  if  spoken  wantonly 
and  maliciously,  under  pretence  of  official  duty.      Goodenowv,  DB^ppem^  33. 

A  plea  of  justificationfin  flan'ler,  is  bad  on  demurrer,  if  it  do  not  expressly  admit  the  speakii^ 
of  the  words.     Davis  \,  J^laithews^  352. 

The  defeneant  may  give  in  evidence,  in  mitigation  of  damages,  facts  which  do  oot  aniDunt  to  a 
justification.      Wilson  v.  Appk^  5U8. 

In  slander,  the  death  of  the  defendant  abates  the  suit.     Long  v.  Hitckcoek^  571. 

Separate  sets  of  words  may  be  laid  in  tlie  same  court.     Churchill  v .  KimBUy  618. 

Querf )  whether  the  substance  of  the  words  only  may  be  charged.     Ib» 

SLAVES. 

Where  a  Slave  is  purchased  under  a  promise  to  emancipata  bim}  such  promise  may  be  enfioicad 
in  equity.     Tom  v .  Desha  et  aL  828. 

SPECIAL  BAIL.     See  BaiL 
.    SPECIFIC  PERFORMANCE.     See  Chan(xry. 
STATUTES. 

It  Is  a  well  settled  rule  that  when  a  law  enacie  a  thing  to  be  done  different  fjom  the  requimneoO 
of  a  former  law,  the  first  thereby  becomes  repealed,  without  any  direct  expressioB  of  siKh  in- 
tention by  the  law-making  power.     Lessee  of  Moore  v,  Vancc^  fr. 

It  is  frequently  the  duty  of  Courts,  to  restrain,  or  qualify  or  enlarge  the  ordinary  meaning  of 
words,in  order  to  carry  into  effect,  the  intention  of  a  Statute.   Lessee  of  Burgett  v.  BurgeU^VfL 

The  execution  law  of  1824,  is  not  unconsiitwional.     McComiick  v .  Alexcmder.  254, 

The  act  of  Congress  of  Feb .  18,  1 801,  oprrated  per  se  as  a  grant  to  the  Refugees  from  Canada 
and  Nova  Scotia.     lessee  of  Allen  v.  J.  R.    Pansh^  486 

The  act  of  Feb.  1804,  definu)^  tho  duties  of  executors  &:c .  did  not  repeal  the  law  of  1795,  au- 
thorising the  Court  to  direct  the  sale  of  real  estate,  but  the  latter  was  repealed  by  the  general 
repealing  law  of  Feb.  1805.     The  heirs  vf  Ludlow  v.  Johnson  et  aL  679. 

The  Sututettmposuiga  tax  upon  Merchanu  are  not  unconititutiooal .  Raguet  t.    Wad$^  739. 
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The  SIktutc  of  Wills  in  Ohio  is  more  comprehensive  than  tliat  of  Hen.  VIII.   Ltttti  ofSmUh 
et  aL  V .  Johnson  et  al.  744 . 

STATUTE  OF  FRA'  DS. 

Possession  given  under  a  parol  contract  for  leasing  land,  and  performance  by  the  lessee,  takes 

the  case  out  of  the  Statipe  of  fratjfis,     Wilbrr  v .  Paine,  118. 

A  written  memorandum  that  the  Plaintiff  will  allow  the  defendant  credit  for  a  certain  debt  due  to 

the  defendant  from  a  third  perFor,  is  not  within  the  Statute  of  frauds.     Hoover  v.  J^fbrm,  467. 

A  paiol  lease  and  possession  deliveredis  not  within  ihe  Statute  of  frauds.  Moore  v.  Beasly^  585. 

A  voluntary  conveyance  made  for  the  purpose  of  defrauding  creditors  is  not  void  as  between  the 

parties,  but  only  as  against  creditors  and  subsequent  purchasers.  Lessee  of  Burgettv,  BurgeUyiOlm 

STATUTE  OF  LIMITATIONS. 

Where  one  parly  to  a  writ  of  error  is  within  the  saving  clause  of  the  Statute,  the  case  is  saved  as 

to  all  the  panics,      Tfilkins  .  Phillips ,   464. 
An  action  of  debt  on  simple  contract  was  not  barred  by  the  Statute  previous  to  the    act  of 

1824.     Tupper  v.  Tupprr,  615. 
An  agreement  to  submit  a  question  of  boundary  to  arbitration  defeats  the  operation  of  the  Sta^ 

ute.    Lessee  of  Hunt  v.  Guilford,  802. 
The  Statute  begins  to  run  from  the  time  of  the  injury  committed,  and  not  from   the  lime  of  tho 

damage  sustained  or  discovery  of  the  injury.      Kerns  v.  Schoonmaker,  814. 
Where  the  Plaintiff  in  ejectment  .-hows  that  the  original  grantee  was  within  the  exceplicn  of  the 

Statute,  proof  that  others  deriving  interest  under  the  grantee  are  not  within   such  exception,  is 

unnecessary;  if  relied  on  to  defeat  the  recovery  it  must  come  from  the  defendant.     JDoe  ex, 
dem.  Thompson  elalv .  Gibson  et  al  385. 

STATUTE   OF  USES. 

Qtftfre,  whether  the  Statute  of  Uses  was  ever  in  force  in  Ohio.     The  Court  equally  divided  in 
opinion.  Doe  ex,  dem.  Thompson  et  al.  v  Gibson  et  oL  385. 

STEAMBOATS.     See   Insurance. 

STEAM  DOCTORS. 

A  Patent  issued  by  the  President  of  llie  U.  Slates  securing  the  exclnsi^e  right  to  manufacture 
and  use  certain  medicine,  does  not  authorise  the  admini-^tration  of  them,  by  an  individual  in 
the  character  of  a  practising  physician,  witliout  conforming  to  the  laws  of  the  State  iivhere  ad- 
ministered .    Jordan  v.  t/ie  Overseers  of  Dayton^  800. 

SURETY.     See  Principal  and  Siweiy. 

SURVEY.     See  Entry  and  Survey. 
TAXES  AND  TAX  TITLE. 

Lands  in  the  Virginia  Military  District  divided  by  county  lines,  y^here  the  owner  resides  oa 
part,  can  only  be  listed  for  taxation  in  the  county  where  the  owner  resides.  If  otherwise  listed 
and  sold  for  taxes,  the  sale  is  void.     Lessee  of  Hughy  v  .  Howell  et  al.  335. 

Advertisements  of  sale<;  of  liind  for  taxi  s  must  bi^  made  in  two  newspapers,  one  at  the  seat  of 
government,  one  in  the  county,  or  if  none  there,  then  one  in  most  general  circulation  there* 
in.    Jb . 

Upon  a  sale  of  land  for  taxes,  an  agreement  among  several  that  they  will  advance  funds  and 
one  shall  buy,  so  a?  to  prevent  competition,  and  afterwards  divide  the  land  among  them,  is  il- 
l^al  and  equity  will  relieve  against  the  sale.     Dndlc}/  et  aU  v.  LUtle  etaU  445. 

An  injunction  may  be  allowed  to  stay  a  sale  for  taxes  on  city  lots  assessed  by  the  council  of  Cin- 
cinnati.    Burnet y .the Corporation  of^ Cincinnati,  476. 

A  deed  from  the  Collector  of  taxes,  does  not  transfer  the  title,  without  proof  that  the  land  was 
listed,  taxed  and  advertised,  and  that  the  person  making  the  sale  was  legally  authoiised  to 
sell.    Lessee  of  HoWt  heirs  v.  HemphiUU  heirs^  551. 
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AA«r  a  mit^  is  Mcorded,  the  holder  cannot  dwttoy  the  ux  lien  of  the  State.    Jb. 

An  appeal  does  not  lie  from  the  common  Pleas  on  an  applicatton  to  redeen  Iwdsiold  fw  i 

Street  v.  Francis^  573. 
A  certiorari  is  the  proper  remedy.     IB. 
Tba  authority  of  a  person  claiming  to  act  as  agent,  for  applicants  to  redeam  land  wo\d  for 

cannot  be  questioned  on  certiorari^  after  the  recqgnition  of  such  power  by  the  common  Pleas. 

Mattenonv.  Beoiln  etoLS&J. 
The  validity  of  the  title  of  the  applicant  cannot  be  called  in  question  on  an  applicariosi  lo  i»- 

deam.    Jb, 
The  applicant  must  show  that  he  or  those  for  whom  he  piofosses  to  act  ai«  in  some  w^  ooa- 

nected  with  the  title,  as  hy  deed,  descant,  contract  or  possession  under  daim  of  title,  or  an 

•qoitable  interest,    lb. 
A  hill  in  Chencery  for  a  perpetual  injunction  against  collaciing  a  tax  assessed  in  the  ordinaiy 

way,  and  unaccompanied  hy  any  circumstances  of  peculiar  injury,  cannot  be  sustained,  evea 

if  the  law  authorising  the  tax  be  unconstitutional.    HcCoy  v.  the  CorpcraHon  o/*  CkHH' 

eothey  609. 
The  Statutes  imposing  a  tax  upon  Merchants  are  not  tmconstitutional.    Raguet  t  .  TfWe,  799. 

TENANTS  IN  COMMON. 

A  deed  by  a  tenant  in  c(»ranion  or  coparcenary,  purporting  to  conToy  in  severalty,  is  a  food  cob* 
veyance  of  the  grantor's  undivided  part,  within  iu  boundaries.    Lettee  of  White  t.  St^frtf 

QfiQ 

A  tenant  in  common  or  coparcenary,  can  convey  a  part  of  bis  undivided  estate.    A. 
Tenants  in  common  may  make  a  joint  demise  in  ejectment.    Doeesdem^  WHkauen  v.  Item 

ing^  370. 
A  devise  to  hud>and  and  wife  and  their  heirs  is  a  tenancy  in  common,    iftrgeani  v.  Sttinieiger 

et  a/.  373. 
Parties  receiving  separate  allotments  in  the  same  tract  of  land,  are  not  tmants  In  coBmon  tn  as 

to  claim  partition  of  a  surplus.    Lockwood  et  at,  v.  Mitts^  457. 

TENANTS  BY  THE  CURTESY. 

A  feme  sole  In  contemplation  of  marriage,  grants  a  term  of  seventy-five  years  of  her  real  estate 
to  trustees,  in  trust  for  her  own  use  during  the  contemplated  coverture :  The  marriage  takes 
pkice,  and  she  has  issue,  and  dies,  her  husband  living;  he  is  entitled  to  the  estate  aatenantby 
the  curtesy.    Leuee  of  Lowry  v.  Steele  et  at,  763. 

TENDER. 

A  tender  after  suit  brotight  before  a  justice,  of  the  amount  due,  and  the  costs  than  accrued,  is  a 
bar  to  the  recovery  of  further  cosu.    Hay  v.  Oo«lefot«<,  614. 

TIME. 

A  day  may  be  made  material  by  averments.    Hough  v.  Yotmg^   216. 

The  time  for  the  performance  of  a  decree  in  chancery  may  be  enlarged.  Bmird  v.  S^ifpari^ 
354.    Seb  Chancery. 

TOWNSHIP. 

An  individual  can  sustain  an  action  against  a  township  before  a  Justice  of  the  Peace*  Hmrding 

V.  Trustees  of  Jiew-Haven  Toumsh^^  547. 
For  township  liabilities  an  action  Ues  against  the  ^'trustees  of  the  township^'  without  nanini 

them.    X6« 

TRANSCRIPT. 

The  appellant  from  the  Judgment  of  a  Justice  is  entitled  to  a  transcript  withoot  paying  the  coitt 
of  autt,  and  if  the  JuatietreAiie  a  transcript,  ha  is  liable  toaa  aetkm.  L^ghigwHlv.Flini^ 
183. 
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tttESPASS. 

The  plaintiff  in  trespass  on  real  estate,  where  the  damages  laid  in  the  declaration  exceed  one  hon^ 
died  dollars,  is  entitled  to  full  costs^  without  regard  to  the  amount  recovered.  Norton  v.  Hartf 
73. 

A  party  in  possession  of  land  undttr  a  parol  contract,  may  maint^o  trespass  against  the  owner. 
miberv.  Paine,  118. 

A  verdict  and  judgment  against  ofte  joint  trespasser,  cannot  be  plead  in  bar  td  a  separate  action 
for  the  same  trespass,  against  another  joint  trespasser.     Wright  v   Lathrop,  S47. 

Where,  in  an  action  of  trespass  against  five,  the  plaintiff  accppts  a  note  from  two,  payable  at  a 
future  day,  in  satisfaction  as  to  them,  but  not  to  operate  as  a  saiiafaction  for  the  other  defend- 
ants, the  cause  of  action  is  dlschai^geti  as  to  all.     EUit  v .  Bitzcr,  262 . 

Trespass  cannot  be  supported  without  actual  possession  in  the  plaintiff  at  the  time  the  trespass 
was  committed.    Btggt  v.  ThoTnpson,  366. 

The  purchaser  at  sheriff's  sale  cannot  sustain  trespass  for  the  crops,  where  he  does  not  obtain  the 
possession  by  ejectment.     76. 

Trespass  anrfiuit  case  is  the  remedy  where  the  defendant'^so  carelessly  and  negligently  navigated 
bis  steamboat  on  the  Ohio  River,  that  he  run  foul  of,  and  struck  the  flat  boat  of  the  plaintiff  by 
means  whereof  it  immediately  sunk  and  was  lost."     Caae^eioL  v.  Mark,  305. 

Where  lands  are  sold  on  proceedings  in  partition  subsequently  reversed,  the  purcha.<ier  who  en* 
tereil  under  such  sale  is  not  1  iable  in  trespass,  for  acts  done  while  the  decree  was  in  force*    Dab* 

.  ney  v.  Manning,  et  al.  594. 

Where  the  proprietors  of  the  town  of  Woost^r,  executed  a  bond  ^^to  the  commissioners  of  Waynt 
county,  that  thereafter  mi^ht  be  appointed  or  elected,  and  their  successors^'  conditioned  to  lay 
down  water  pipe5,  throuirh  the  Ian  Is  of  the  proprietors,  to  carry  water  to  the  town  and  to  se- 
cure the  use  of  such  water  to  the  inhabitants  thereof.  Held,  That  such  bond  could  not  operate 
as  a  grant  of  the  use  of  the  land  in  which  the  pipes  were  laid ;  and  that,  in  an  action  of  tret- 
pass  by  the  grantee  of  the  proprietors  of  the  town,  the  defendant  could  not  justify  by  showing 
an  order  of  the  common  council  of  Wooster  authoriz'ng  him  to  enter  upon  the  premises  and  re- 
pair  the  pipes.     Shane  v.  McConaky,  761. 

Whenever  an  individual  undertakes  to  justify  a  trespass,  under  the  authority  of  Government, 
that  authority  must  be  triced  to  some  officer  of  Government,  known  and  recognised  bylaw  at 
such.  FvXlon  V.  Monahan,  846, 
Where  the  defendant. justifies  the  breaking  of  the  plaintiff's  close  and  carrying  away  stone,  for 
the  construetion  of  the  National  Road,  the  plea  must  set  forth  the  facts  that  constitute  the  ne* 
ce  ssity  for  such  invasion  of  private  right,     lb. 

Trespass,  quart  daiiswn  fregU,  cannot  be  Bupported  by  the  landlord  for  a  wrong  done  by  a 
stranger,  while  the  tenant  has  the  actual  poBsession.    MUUr  v.  Fulton^  tt,  al,  849. 

TRUST  AND  TRUSTEE. 

TniBtestatefl  are  not  liable  to  judgments  rendered  against  the  trustee:  thus  land  honaJuU  soH 
but  not  conveyed,  is  not  liable  to  a  subsequent  judgment  against  the  vendor.  ManUy  t« 
Huni^  et  d.  i2S. 

The  law  recognizes  a  tacit  as  well  as  an  express  trust.    S/«rr  t.  Starr,  a  oL  140. 

Where  a  deed  of  tmst  conveys  property  to  be  held  by  the  trustee  and  disposed  of,  as  the  gran- 
tor shall  direct,  for  the  benefit  of  the  issue  of  a  contemplated  marriage,  the  property  thus 
conveyed,  enures  to  the  benefit  of  such  issue,  though  the  grantor  die  without  directing  a 
sale.    Steele  t.  LMwry,et.  al  718. 

Where  a  feme  sole  in  contemplation  of  marriage,  grants  a  term  of  75  yearb  of  her  real  estvie^ 
•  trustee^  in  trust  for  her  own  use  during  the  contemplated  coverture,  and  the  marriage  takes 
•ffect  and  she  has  issue  and  dies,  leaving  the  husband;  he  is  tenant  by  the  curteioy  in  tho 
trust  estate.    Leuu  o/Lowry  v.  Steele,  76S, 

USE  AND  OCCUPATION. 

In  an  action  for  use  and  occupation,  the  tenant  having  enjoyed  the  premises,  cannot  quattioa 

the  title  of  the  landlord.    Moore  t.  Beariy  585. 
XU  lloiiift,  cannot  be  plead  where  the  landlord  has  been  in  possession.    Ib» 
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Use  and  occupation,  afler  a  recovery  m  ejectment,  will  nnt  lie,  to  recoTer  rents  and  proiti; 

after  the  date  of  the  demise  in  the  declaration.     Butler  v.  Cowles,  779.     See  •.issumpsU, 

USES.     See  Statute  of  Uses. 
VALUATION.     See  jlppraisement. 

VARIANCE. 

* 

The  plaintifT  cannot  support  his  action  by  proof  contradicting  the  averments  in  his  own  declir- 

atioii.     //««  V.  l'(Mi«g,  216. 
Where  the  defendants  are  nnined  in  the  declaration  as;  adir  inistrators,  evidence  majr  be  givea 

to  charge  them  in  their  individual  characters.     WaldsmUh  v.  Waldsmith,  293. 
In  an  action  for  mahcions  prosecution  the  declaration  contained  two  counts.     One  alleged  IIm 

commission  of  the  offence  on  the day  of 1824;  the  other  on  or  about  the  24thof  Maj 

1824;  the  afhiiavit  containing  the  ehargc  an.i  stating  the  ofTeiice  to  have  been  committed 
'  on  or  abocit  the  16th  of  May,  1824,  is  admissible  and  the  variance  is  not  fataL    RichaH^x. 

FouUa,  474. 
Where  the  prisoner  is  indicted  for  stealing  a  grey  horse,  proof  that  the  animal  stolen  was  a 

grey  geldings  is  a  fatal  voriance.     Hooker  v.  The  State  ofOhiOy  S19. 
Where  the  original  judgment  was  for  25(  0  dollars,  and  a  sri.fa.  to  revive,  recited  a  judgmeiit 

for  918  dollars,  and  aj<idgment  of  revivor  was  taken  by  default  for  the  sum  ofSlSdoUan, 

the  judgment  of  revivor  is  erroneous.     Wolf  v.  Poundsjord,  841. 

VENDOR  AND  VENDEE. 

Where  the  vendor  of  a  tract  of  land,  having  a  lien  for  the  purchase  money,  obtaina  a  jadgmeot 
against  the  administrator  of  the  vendee,  upon  which  the  land  is  sold  for  a  sum  suflicieot  to 
pay  the  whole  amount,  the  hen  does  not  pay  the  purchaser  of  the  land  at  SheriflT's  sale,  ao 
as  to  enable  him  to  set  it  up  against  the  dower  estate  of  the  widow  of  the  original  vendae 
M^ Arthur  v.  PorUr,  el.  al.  44. 

The  assignment  of  a  note  given  for  the  purchase  money  of  real  estate  does  not  transfer  tha 
equitable  lien  of  the  vendor,  either  at  law  or  in  equity.    Jaekman  v.  Hallock^  eL  aL    144- 

Where  the  vendor  covenants  to  make  an  indisputable  title,  be  must  make  out  a  complete  eoD. 
nected  paper  title.     Courckr  ei.  aL  v.  Graham,  150. 

It  is  well  settled,  that  when  money  is  paid  upon  a  parol  contract  for  the  sale  of  land,  and  the 
vendor  ret  uses  or  neglects  to  execute  the  contract,  the  money  paid  may  be  recovered  back* 
Buckv.  lVa(ldle,et.  al.  163. 

As  between  vendor  and  vendee,  the  vendor  has  a  lien  upon  the  lands  sold,  for  the  parcbaaa 
money,  though  personal  secuiily  be  given.     Tieman  v.  Beam,  el.  aL  406. 

Such  lien  passes  to  the  devisee  of  the  vendor  when  the  legal  title  remains  in  him.    Ih, 
See  Chancery,    Contract. 

VERDICT. 

The  court  may  conform  a  verdict  to  the  intention  of  a  jury  without  consulting  them.  Hsy  v. 
Ooslerout,  614. 

VOLUNTARY  CONVEYANCE. 

See  Fraud  and  Fraudulent  Conveyance. 

WARRANT.     See  Entry  and  Survey. 
WILLS. 

A  devisee  to  husband  and  wife  creates  a  tenancy  in  common.  Sergeant  v.  Sieinl^ergerei'aL 
372. 

A  devise  of  a  tract  of  land  "free  and  clear  from  any  incumbrance  except  as  hereinafter  ineo- 
tioncd,"  with  a  limitation  over,  in  case  the  devisee  die  without  issue,  followed  with  directiont, 
that  in  consideration  of  the  devise,  I.  D.  should  pay  at  different  petiods  to  difiejrent  peiaoos; 
held,  that  I.  D.  is  only  personally  liable  for  the  sums  appointed  to  be  paid  in  his  life  time,  but 
that  the  amount  falling  due  after  his  death  was  a  charge  upon  the  land  devised.  Decker  v. 
Decker^  511, 
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Wbera  ibeit  wai  a  d«yiM  to  tht  widow,  of  ^one  half  of  all  the  penODal  property,''  and  a  tub- 
•tquent  deviie  to  tho  widow,  of  ^^one  half  the  profits  of  the  real  estate  for  life,''  and  a  deriee  to 
a  daughter  aftei  the  death  of  the  widow,  of  ^^the  piofits  of  all  his  stock  m  a  certain  company, 
for  life;"  and  a  further  devise  to  the  heirs  of  the  daughter,  of  ^^all  the  stock  aforesaid ;"  Held^ 
that  the  stock  did  not  pass  under  the  de?ise  of  ^^rsonoZ  property."  Tnmg  et  u».  ▼.  JtfeMfrv, 
645. 

The  Statute  of  Wills  in  Ohio,  is  more  comprehensive  than  that  of  Hen.  VIII.  Lessee  rf  Aititii 
oL  T.  Jbfief ,  744. 

Where  the  testator,  at  the  time  of  making  his  will,  was  in  poesession  of  a  lot  of  land,  under  a 
▼erhal  contract  of  purchase,  Held^  that  a  devise  of  such  Ir  t  was  valid,  notwithstanding  the 
testator  acquired  the  legal  title  after  the  execution  of  the  will ;  and  that  the  acqaisition  of  the 
legal  title  did  not  operate  as  a  revocation  of  the  will,  but  upon  the  death  of  the  testator  the  legal 
title  passed  to  the  devisee  and  not  to  the  heir  at  law.     lb. 

The  acquiescence  of  a  female  devisee  in  the  construction  of  the  wUl,does  not  conclude  her. 
Bigahw  et  ux.  v.  Barr  et  aL  835.    Sbk  Exeettiors  and  Admimstration, 

WITNESS. 

When  the  subscribing  witness  to  a  writing  denies  his  signature,  other  witnesses  may  be  called  to 
prove  its  execution.    DuekwaJi  v.  Weaxter^  234. 

Where  there  is  other  proof  that  a  subscribing  witness  to  a  writing  resides  out  of  the  jurisdiction 
of  the  Court,  it  is  not  necessary  to  take  out  a  subposna  and  have  a  return  of  not  found. 
Clark  V.  Bayd^  250. 

Where  the  subscribing  witness  reades  out  of  the  juritdiction  of  the  court,  proof  of  his  hand  wri- 
ting is  prima  fade  evidence  of  the  erectuion  of  the  insttument.     lb. 

Declarations  made  by  a  v^itness  previous  to  his  examination,  contrary  to  his  statement  when  ex- 
amined, are  admissible  to  discredit  his  testimony.     Lamb  v.  Siewari^  334. 

Where  process  is  issued  against  several  <lefendants  and  is  served  upon  part  only,  and  returned 
not  served  as  to  the  others,  the  attorney  employed  by  those  served  enters  an  appearance 
for  all,  without  authority  from  the  defendant  not  served ;  in  a  Bill  for  contribution  againit 
those  not  served,  the  attorney  is  a  competent  witness.     Cox-v,  Hill  etaL  619. 

Where  a  party  puts  a  witness  upon  his  votre  dire  as  to  his  interest,  he  cannot  afterwards  ex- 
cept to  him  on  the  grouovl  of  interest*    Lettee  of  Bisbee  v.  HalL^  G27. 

A  negro  it  notaa  admiseible  witness  against  a  quateroaq.     Oray  v.  (he  JSMe  of  (Mie,  tfl. 


THE  END. 
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ADA ^BLA. 

Adams  oif  EjECTMVifTS,  with  notet  and  dccisioiw  made  by  the  Supreme  and 
Circuit  Courts  of  the  United  States,  and  by  the  Courts  of  the  several  States, 
containing  Precedents  of  Entriee,  Pleadinffs  and  process  adapted  thereto, 
&e^  &c.  By  J.  L.  Tillinghaat  To  which  are  added  notes  and  references 
to  the  most  recent  American  cases,  by  T.  W.  Clerke,  Esq.    1  voL,  8va 

Admiralty  Cases.  A  Digest  of  Cases  adjudicated  in  ttie  Courts  of  Admi- 
ralty  of  the  United  States,  and  in  the  High  Courts  of  Admiralty  in  England, 
by  Geo.  T.  Curtis.    1  vol.,  8vo. 

Amrrican  Digest.    See  **  DigesL** 

Aittron's  Abridgment  of  Blackstone's  Commentaries,  with  an  Essay  on 
the  Study  of  the  Law,  &c.,  &c.    1  vol.,  8vo. 

Anoell  on  Water  Courses.  With  an  Appendix  containing  fbrmB  of  De- 
clarations, &C.,  &c.    1  vol.,  8vo. 

^Ou  the  right  of  States  to  Tax.    Pamphlet 

Angell  and  Ames  on  Corporations.  A  Treatise  on  the  Law  of  Private 
Corporations  Aggregate,  by  Joseph  R.  Angell,  and  Samuel  Ames.  Second 
edition,  corrected  and  enlarged.    1  vol.,  8vo. 

Archbold*8  Criminal  Pleadinj^f  and  Evidence  in  Criminal  Cases,  with  the 
Statutes,  Precedents  of  Indictments,  &c.,  and  tlie  evidence  necessary  to 
support  them.  Enlarged,  with  references  to  late  decisions,  by  John  Jervis, 
Esq.    1  vol.,  8va 

— —Civil  Pleadings.  Being  a  Digest  of  the  Law  relating  to  Pleading  and 
Evidence  in  Civil  Actions.    1  vol.,  8va 

^Forms  and  Entries  in  Practical  Actions  and  Ejectment    1  vol.,  8va 

Practice  of  the  Court  of  King's  Bench,  in  Personal  Actions  and  Eject- 


ment  2  vols.,  8va 
Bacon^s  Abridgment  of  the  Law.    The  last  edition,  corrected ;  with  lar^ 

additions,  including  the  latest  Statutes  and  Authorities,  by  Sir  Henry  Gwil- 

lim,  and  Charles  Edward  Dodd.  A  fine  London  edition  in  8  large  vols.,  8vo. 
Baylir's  Index.    See  '^Digest*' 
Bat^lantink  on  Limitation.     A  Treatise  ou  the  Statute  of  Limitation,  by 

William  Bailantine.    1  voL,  dvo. 
Barber  and  HARRiNeTOir.    See  **  Digest" 
Bebee*9   Analysis  of  Anthon's  Abridgment  and  Synopsis  of  Blackstone*s 

Commentaries.    1  vol.,  8  vo. 
Bioelow's  Supi^ement    See  '  Di|rpet" 
Blakk^s  Chancery  Practice.    An  Historical  Treatise  on  the  Practice  of  the 

Court  of  Chancery  of  the  State  of  New  York,  &.?.,  &c.    1  vo).,  8vo. 
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Bi.ACK8TO!fx't  CooMDeRtarief  on  the  Lawt  of  Engkiicl,  Uie  liA 

fine  paper,  with  the  Notes  of  Qiitty,  Lee,  ChriBtian,  &c^  &e.   2  vQk,0fa 
^Abridged  bj  Joho  Anthoo,  with  aa  Analytical  Synopaia  of  each  booL 

1  voL,  8? a 
Commenta^ea,  reduced   to  Qoeatiott  and  Anawer,  by  Am  Kiaoei  1 

ToL,8va 
And  KEffT'a  Coinmentariea,  reduced  to  Queatton  and  Aneweribj  Am 

Kinne.    1  vol,  8va 
— ^Hknrt,)  R^eita.    See  •^Reporta." 
Bou  visa's  Law  Dictionary,  adapted  to  the  Conatitution  and  Laws  of  the  Uii- 

ted  Statea  of  America,  and  the  SoToral  Btatea,  with  refereocea  to  the  6ji- 

teoia  of  Foreiflm  Lawa.    Second  edition.    %  vote.,  8Ta 
Booths  on  the  Nature  and  Practice  of  Real  Actions.    1  voU  8vo. 
Bradbt's  Treatise  on  the  Law  of  Distress.    1  voL,  8va 
BuaLAifA<tuiK,  (J.  J.,)  on  the  Prineiplea  of  Natural  and  Political  Lav.  2  roh, 

8vo^  thin. 
CuiTTr's,  (JosBPH,)  Treatise  on  Pleadfaig  wHk  Practical  PrecedenU  tad  R^ 

ferencea  to  the  latest  Decisions,  by  J.  A.  Donlap^  and  E.  D.  IngiabuH  fi% 

L^twt  edilioni    0  vc^su,  8vo. 
^Precedenta  in  Pleading,  with  eopious  Notes  oq  Practice,  Pleadiiv  •^ 

Evidence.    %  toIei,  8vow 
-On  Billa.    A  Practical  Treatiae  on  BUla  of  Exchange,  Checks  on  Buk- 


era,  Promissory  Notes,  Banken*  Gaah  Notes,  and  Caih  Notes.   Anewedh 

tioo,  containing  the  cases  decided  in  all  the  English  Courts,  ia  th«  UdM 

States' Court,  and  the  Courts  of  the  Several  States  to  the  prasent  tioe.  1 

voL,  8vo.,  1050  pagea. 

--(JosBPH  Ja.,)  A  Practical  Treatiae  on  BSIls  of  Exchange,  &C.,  hj  Joseph 

Chitty,Jr.    lvoL,8va 

— (JoscphO  Treatise  on  the  Criminal  Law,  comprising  the  practice,  PM- 

ings  and  Evidence,  which  occur  in  the  course  of  Criminal  Proseciitk«| 

whether  by  indictment  or  information,  with  Precedenta  of  lodioUDeol  um 

practical  forma,  with  copious  Not^  by  Richard  Peter^  Huntington,  Peffcua, 

Slc^  iic,    3  large  vola.,  8va 

On  Contracts.    From  the  last  London  edition;  corrected,  re-arTaafedaM 

enlari^  by  T.  Chitty,  Eaq.,  with  Notea  to  American  DeciiioDS,  to  thi  pte- 
aent  Ume,  by  J.  C  Perkina,  Eaq.    1  voL,  dva,  1000  pagea. 

Notea  upon  Blackatone*a  Commentariea.    See  **  Blackstone.* 

——General  Practice  of  the  Law  in  all  ita  departmenta,  with  a  view  of  rigm 
injuriea  and  remedies;  and  the  practice  in  arbitrations  before  Jmtice^u 
Courts  of  Common  Law,  Equity,  &«i,  du:.,  with  new  ibrms.   4volSn^ 

"It  it  the  only  work  of  modem  day,  that  raajly  pmteiiu  a  coaoecied  view  of  ilw^^ 
tytten  of  Uie  Civil  Adminttlralioa  of  Jiulice  ia  CT«ry  departmmt  ai  it  now  exists,  «c^ 
SU,^Warrtm'9  Law  Sbtdkt,  36t. 

^Medical  Jurisprudence,  with  so  much  of  Anatomy,  PhysioloOi  V^' 

ogy  and  the  Practice  of  Medicine  sad  Somf7,asare  eoseotiil  to  Mknovi 
by  Lawyen,  Coroners,  Maffistrate^  Hcc,  £c;  and  all  the  Law  lekuBfts 
Medical  Practitioners,  with  plates,  6lc^  d&c.    I  voL,  8vo. 

CniPMAir  on  the  Principles  of  Government    1  voL,  8vo. 

r-— (Dahibl,)  on  Contracts  Payable  in  Specific  Ani^les^  A  nra  m  w- 
able  Book.    1  voL,  8va 

Clancy  on  the  Ri^ts,  DuUes  and  Liakliaec  ^  Uuahand  and  Wife  ai  Uv 
and  Equity.    1  v3^  8va  ^^ 

Clkrkc's  Practice.  Rudiments  of  American  Law  and  Practice,  oa  the  P^ 
of  Blackstone,  for  the  use  of  Students  at  Law,  and  adapted  to  ScbooH 
and  CoUegea.    fi|y  Thomas  W.  Clerke.    1  vol,  8va 

CoNovsa's  Digested  Index.    See  ^^Oigeat" 


CoB0KirssD  Reports    See  ^Reports.'* 

CoDB  Napolkor,  or  the  French  Cifil  Code,    ]  vol.,  8fa 

Coke  upon  LyttleUuL  Lord  Coke's  FifBt  Instttotee  of  the  Lawe  of  Engiand, 
with  the  Annotations  of  Lord  Chief  Justice  Haloi  and  a  new  series  of  notes 
and  references  to  the  present  time,  hj  J.  H.  Thomas^  Esq.    S  f  ols^  8vo. 

CoMYN  on  the  Law  of  Contracts  and  Promises,  as  settled  ia  the  Action  of  As- 
sumpsit.   Revised  and  enlarged.    1  toL,  8vow 

CoLLTia  on  Partnership,  with  Notes  of  recent  American  and  English  Decis- 
ions.   1  YoL,  8vo. 

CoitKun's  Practice.  A  Treatise  on  the  organiiation  and  junsdiction  of  the 
Supreme,  Ciieoitand  District  Courts  of  the  United  States;  the  praetice  of 
thoM  CcNirts  in  civil  and  criminaT  eases;  ef  the  Supreme  and  Cirenil 
Courts  on  writs  of  error  and  certificate  of  division  of  opinion,  Ae^  Slc* 
Also  the  rules  of  the  Supreme  Court,  Circuit  Court  in  Equitj^  ftc,  die,  with 
practical  fbrmi,  ^^  A  new  edition,  levisedi  and  much  enlarged,  hj  Alfred 
Conklin.    1  vol.,  8vou,  caU. 

Caowff  Casbs^  reserved  for  consideration,  and  decided  hy  the  Judges  of  Eng- 
land, from  1799  to  1837,  hj  Russell,  Ryan  and  Moody.    In  3  vols. 

-^-(VoL  3b,)  chiefl/  relating  to  the  criminal  and  presentment  Law,  reserved 
for  consideration,  and  decided  by  the  tweite  Judges  of  Ireland,  (hwi  May, 
18S22  to  Nov.,  1840,  hy  R*  Jebls  Bmh  with  American  Refereaoee.  1  voL, 
8vo. 

Cruise's  Dioist.    See  "Digest" 

CofieaassioicAL  DnaATBe  on  the  BUI  for  Repealing  the  Law  ^  for  the  more 
conrenient  organtnation  of  the  Courts  of  the  United  Statre.    1  vol.,  8vo. 

Crjlbbk's  English  Law.  Being  a  History  of  the  rise,  progress,  dU^  of  the 
English  Common  Law.    1  voC,  8vow 

Chiphan's  RepoitflL    See  ^Reports.** 

CeuTis'  American  Conveyancer,  containing  a  large  varie^  of  forms,  adqiled 
to  popular  wants  and  pmfesswnal  use  thnxurhout  the  United  States,  with 
forms  and  directions  forapi^icants  under  the  Patent  Lawsi    1  vol.,  19knQ. 

Davu'  Preeedenti  of  Indictments,  to  which  is  prefixed  aconsise  Treatise  upon 
the  ofllce  of  Grand  Juroiv.    1  vol.,  8va 

Debatss  in  Congress.    See  *Congwreioiial  Dehates.** 

DI6EST& 

DioisT  Ahkhicait.  A  Digested  Index  to  the  Reported  Decisions  of  the 
several  Courts  of  Law  and  Equity  in  the  United  States,  by  P.  Anthon,  Thos. 
Day,  Wharton,  Smith,  Troubat,  Esqs.,  &c.    5  vok.,  8va 

Bat£ik*8.  a  Digested  Index  of  the  Courts  of  Common  Law  in  Eng- 
land and  the  United  States,  by  Nicholas  Baylie.    3  vols.,  8vo. 

Tkis  work  cootaiat  the  tobftaacs  of  Mveaty-ieveB  vohmes  of  Englifh  and  Aaericaa 
Reports. 

BiecLOw's.    A  Digest  of  Pickering's  Reports,  vol.  2,  to  7,  being  a  sop- 

lement  to  the  Digest  of  the  previous  vdumes  of  the  Massachusetts  Re- 
ports.   1  vol.,  8vo. 

Baebka  and  HAxnimiTOif.    An  analytical  Digest  of  the  Equity  Cases 

decided  in  the  Courts  of  the  several  Statei^  and  of  the  United  States,  from 
the  earliest  period  ;  and  dsothe  Decisions  in  Equity  in  the  Courts  of  Chan- 
cery and  Exchequer  in  England  and  Ireland.  Forming  with  Bridgman's 
Digest,  an  abstract  of  all  the  English,  Irish,  and  American  Equity  Reports, 
down  to  184a    4  large  vols.,  8va 

"Ikaow  Mr.  Baiber's awsas  of  iMeaieh,  bis  abiKiy  ami mdustry :  and  ("o  not  beri 
ute  to  say,  that  the  plan  caaaoi  be  bettor  executed  than  by  biai."-*/i<Mi.  £.  Cotten, 


Di«B8T,  CoifOTBft*B.  This  work  contaiiM  m  dig[«8ted  Index  of  all  the  rpported 
DecisioiM,  in  Law  and  Equity,  of  the  Supreme  Cooits  of  the  Slates  of  Ohio, 
Indiana  and  lltinoia,  with  an  Appendix  containing  the  Conetituiion  of  the 
United  Statea,  the  Oinetitntion  and  roles  of  Court  of  each  of  the  States, 
above  specified^  together  with  the  Statutes  for  the  admission  of  Attomets 
lo  the  Bar,  and  for  the  acknowledgment  of  Deeds  and  other  writings,  in  the 
States  of  Ohio,  Indiana,  Illinois,  Missouri  and  Kentucky. 

**  I  Uiink  tho  mediod  exedient  for  its  cleamcM,  faciliij  of  lefereacs  and  coaBpralKaHvc- 
■ets."— >i/oii.  Jud^t  Si9rif, 

Cotshtet  and  HuaBsa.     Ananalytical  Diirested  Index  of  the  Cobh 

mon  Law  Reporta,  from  the  time  of  Henry  the  Third,  to  Geoigw  the  Third. 
3volSi,8To. 

«^— HAiiajsoiiV  An  analytical  Digest  of  all  the  Reported  Cases  deter- 
mined in  the  House  of  Lords,  the  several  Courts  of  Comoxm  Law  in  Ba«k, 
and  al  Nisi  Prios,  and  the  Court  of  Bankraptcy ;  and  also  the  Crown  Cases, 
reserved  Irom  Bfich.  Term,  175a,  to  Mich.  Term,  1896,  together  with  a  fuO 
Selection  of  Equity  Cases,  and  the  manuscript  cases  from  the  bent  modem 
treatises,  not  elsewhere  reported,  by  8.  B.  Harrison,  Esq^  of  MiddleTem* 
pie,  die.  To  which  is  added  an  analytical  Digest  of  all  the  Reports  of 
cases  decided  in  the  Couits  of  Common  Law  and  Equity,  of  Appeal  and 
Nisi  Prius,  and  Eclesiastical  Courts  for  the  years  1837-8  and  9;  by  Uemy 
Jerremy,  Esq^  in  4  Isrge  vols^  8vo. 

— — Cnuf  sB*s  Difost  of  die  Liws  of  England  respecting  leal  piupeity.  By 
Wm.  Cruise,  &q^  from  the  last  London  edition,  with  uditioiial  notes,  Slc^ 
by  Thos.  Huntington,  Esq.    6  vols,  in  3, 8vo. 

Mbtcalf  and  PxaxTifs.    A  Digest  of  the  decisions  of  the  Coartn  of 

Common  Law  and  Admiralty  in  the  difierent  Stales  of  the  Union ;  finely 
executed.    1  vol.,  8vo. 

^^KsirrncKT.  A  Digest  of  the  decisions  of  the  Comt  of  Appenb  of  Ken- 
tucky, by  Henry  PirtTe.    3  vols.,  8vo. 

-"^PxTBRS.  A  Full  diffest  of  Cases  decided  in  the  Supreme,  Circuit,  and 
District  Courts  of  the  United  States,  from  the  Organization  of  the  Goveis- 
ment,  by  Richard  Peters,  in  3  Lsige  vols.  Rov.  8vo. 

loBif sofc  A  Digest  of  the  Csnss  decided  in  the  Supreme  Court  of  the 
City  of  New  York,  the  Vice  Chancellor's  Court,  the  Supreme  Court  of  Judir 
cature,  the  Court  of  Chancery  and  Court  of  Errois,  of  the  State  of  New 
York,  from  17^  to  1831.    3  vols,  in  2, 8vo. 

— New  York.  A  Practical  Elementary  Digest  of  the  Reported  Cases  in  the 
Supreme  Court  of  the  State  of  Judicature,  and  the  Court  for  the  correction 
of  Errors  in  the  State  of  New  York,  together  with  the  reported  Cases  of  the 
Superior  Court  for  the  City  and  County  of  New  York,  from  the  earliest  pe- 
riod  U>  the  present  time.  Including  Coleman's  Cases,  Cain^  Reports,  3  voIsl, 
Cain's  Cases,  3  vols.,  Johnson's  Oises,  3  vols^  Johnson's  Reports,  20  rols^ 
Cowen's  Reports,  9  vols.,  Wendell's  Reports,  21  vols.,  HalPs  Reports,  2  vola, 
Anthons'  Nisi  Prius,  &c«,  dtc.    4  fine  vols.,  8vo. 

— WnKELER'ii  American  Chancery.  A  Digested  Index  of  all  the  reported  de- 
cisions in  Equity  in  the  United  States  Courts  and  in  the  Courts  of  the  sever- 
al States,  by  Jacob  D.  Wheeler.    2voI8l8vo. 


DiT!fLAp's  Practigs.  A  Tmtise  on  the  Practice  of  the  Supreme  Court  of 
New  York,  in  Civil  Actions,  with  proceedings  in  Error,  by  J.  A.  Dnnlapi  2 
vols.,8va. 

Duaitroao  a  pro  East.    See  '^Reprnts." 

EowARos  o.*f  Parties  in  Chancery,  with  Preeedenta.    I  voi,  Bvol 
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£ocic  on  Injungtiows.    To  which  is  added  copious  notes  and  rrfercnces  to 
all  tho  decisions  of  the  Courts  of  the  United  States,  and  of  the  difTerent 
States  on  the  subject,  by  J.  D.  Wheeler,  Esq.    1  vol^  8vo. 
EquiTT  DRAFTSMArr.    A  selection  of  Forms  of  Pleading  in  suits  in  Equity. 

Revised  and  Enlarged,  by  E.  Hughes,  Esq.    1  vol.,  8vo,    1000  pages. 
EquiTT  Works.    See  Blake's  Chancery. 

"    Fo:«BLAitquE*8  Equity. 

**    Greslet's  Equity  Evidence. 

'*    Hughes*  Equity  DrafUman. 

**    Jeremt's  Equity. 

*^    Lube's  Equity. 

**    Madoock's  Chancery, 

"    Newland's  Chancery. 

**    Story's  Equity  Jurisprudence. 

•*    Equity  Pleading. 

**    Smith's  Chancery  Practice, 
"    Se ATONES  Forms. 
ErroLiSH  CoMMorr  Law.    Sco  ''Reports.'* 
FonBLANquE's  Equity,  with  references  to  American  Chancery  Decisions.    3 

vols,  in  1, 8vo. 
Freivch  Civil  Code.    1  vol.,  Bvo. 

Fixtures.  A  Treatise  on  the  Law  of  Fixtures  and  other  property,  partaking 
both  of  a  real  and  personal  nature ;  comprising  the  law  relative  to  annexation 
to  the  freehold  in  general,  and  also  Emblements,  Charters)  Heir  Looms,  &c., 
&C.,  with  practical  Rules  and  references,  &c^  &C.,  by  A.  Amos  and  J.  Fer- 
rard.  1  vol.  Bvo. 
Gow  ON  Partnership,  with  an  appendix  of  Precedents,  by  Neil  Gow.    1  vol. 

8va 
Gould's  Pleadino.    A  Treatise  on  the  principles  of  Pleading  in  Civil  Ac- 
tions, by  James  Gould.    1  voL  8vo. 
GreenlEaf's  Overruled  Cases.    A   collection  of  eases  Overruled,  Divi- 
ded, Doubted  or  limited  in  tlieir' application;  taken  from  American  and  En- 
glish Reports,  by  Simon  Greenleaf.    Revised  Edition.    1  voL  8vo. 

Evidence.    A  Treatise  on  the  Law  of  Evidence,  by  Simon  Greenleaf,  L. 

L.  D.    1  voL,  8vo. 

This  work  if  arranged  in  Tbren  Partt.  The  First  treats  of  the  Nalore,  Basis,  and  Gen- 
eral Principles  of  Evidence ;  its  general  divisions  into  Positive  and  Presumptive ;  the  l^he- 
ory  and  Doctrines  of  Presumptive  Evidence,  and  those  thinrs  which  Courts  will  Uiemselvcs 
laie  notice  of  witboat  proof.  The  Second  Part  treats  of  the  Objects  of  Evidence ;  the 
Rules  which  govern  its  produetton.  and  the  Quantity  of  Proof  required ;  including  the  sub- 
jeets  of  Primary  and  Secondary  Evidence,  and  of  Original  Evidence  and  Hearsay,  togeth- 
«*r  with  that  of  the  Admissibility  of  Parol  Evidence,  to  contradict,  vary,  or  explain  that 
which  is  in  Writinr.  The  Third  Part  treats  of  the  Instruments  of  Evidence,  whether  «Tit- 
lun  or  oral ;  inclu<ung  the  subject  of  Witnesses,  and  the  weight  and  force  of  their  testimony  ^ 
with  the  Province  aira  Duty  of  the  Jary. 

Greslet's  Evidence.    A  Treatise  on  the  Law  of  Evidence  in  the  Courts  of 

Equity,  by  Richard  Newcome  Grealey.    1  voL,  8vo. 
Grahau  on  Nev  Trials.    1  vol.,  8vo. 
Graham's  Practice.    A  Treatise  on  the  Practice  of  tho  Supreme  Court  of 

New  York.  1  vol.,  8vo.  1000  pages. 
Hammond  on  Insurance.  1  vol.,  8va 
Harris'  Entries.    Approved  Precedents  of  Declarations,  Pleadings,  Entries 

and  Writs.    To  which  are  prefixed,  forms  of  Affidavits,  References,  Awards 

and  Certificates.    Also  Select  Precedents  in  Conveyancing,  neivly  arranged 

with  improvements,  hy  H.  D.  Evans,  Esq.    H  vols.,  8vo. 
Harrison's  Digest    See  ^'Digest." 
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Hatscll-s  PrecedentL  PrecedeaCf  of  PleaaiBge  in  tbe  British  HouBe  oC 
Commons,  with  observatioM  reUtiDg  to  privilege  of  Speakers,  Members,  Cod- 
ferences.  Impeachments,  &e.,  ^Cn  a  rare  work.    4  vols.,  Quarto,  Cal£ 

Hammond*!  Reports.    See '^Repotls.*' 

HiLUAao^s  (Francis)  Elements  of  Law,  for  the  use  <^  SCudeots,  General  Rea- 
ders, dtc.,  &c    1  vol.,  8vo. 

Abridgement  of  the  American  Law  of  Rea]  Proper^.    2  vols.,  8va 

"The  lawyer  will  ind  Imi«  bfouglK  islo  the  oompass  of  two  reMOuMe  Tolimes,  «  vast 
Mioast  of  matter,  gathered  (rom  mnnj  eamel-loade  of  test-lweAs,  irporls,  and  Mamies, 
coriaetlj  stated }  aad  shsold  he  desire  to  fmrsue  his  isvesugaiioBs  farther,  he  wifl  find  hiai- 
self,  by  the  author's  assisianee,  ia  the  way  to-do  it  easily  and  expodilioosly."— jiau  Jttr^. 

On  the  Law  of  Sales  of  Peisonal  Property.    1  vol.,  Sra 

Hall*8  Rspoets.    See  "Reports.* 

Hill's  Repoets.    See  "Reports.* 

HovcivoEir  on  Fraud,  with  Notes  and  references  to  American  Dedeione,  by 
Thos.  Huntington,  Esq.    3  vols,  in  1. 

UoppMAif's  (David)  Course  of  Leg;al  Study,  Addressed  to  StudenU  and  the 
Profession  generally.  This  Edition  is  re-written  and  much  cnlaqsed.  Calf 
3  vols.,  8vo. 

Hughes  on  Insurances.  A  Treathie  on  Fire  Insurance,  and  Insurance  on  In- 
land waters,  and  also  Insurance  on  the  Seas,  by  David  Hughes.    I  voL,  8vo. 

Holt  on  tbe  Law  of  Libel,  with  reference  to  American  Cases.    1  vol^  8vq. 

IneaAHAM  on  Inst^ency.  A  view  of  the  Insolvent  Laws  of  Pennsylvania.  I 
vol.,  8vo. 

Indiah  CoLOifiAL  Laws.    1  vol.,  Svo. 

lirvBifToiis'  Guide,  with  rules  aiid  forms  for  securing  Patent  Rights,  by  Wm. 
Phillips.    lvol.,13ino. 

Jbebmt's  E^ottt  Jurisdiction  of  the  Hi^  Court  of  Chancery.    I  voL,  8va 

JoHiiaoN's  Kbitt.  An  analytical  Abridgement  of  Kent's  Commentaries 
on  American  Law,  with  a  full  Series  of  Questions,  by  J«  Eastman  Johnson. 
1  voI.,8vo. 

Digest    See^Digest" 

JoivEs  ON  BAiLMBirrs.    1  vol.,  8ta 

Jacob  akd  Walkbe.    See  Reports. 

Judicial  History  of  Massachusetts,  from  168QtD  1775,  by  Emoiy  Waehbon. 
1  vol.  8va 

Justiniah's  Institutes,  with  notes,  by  Thomas  Cooper,  Esq.    1  veL,  8vo. 

Kent's  Commentaeies.  Cornmentartes  on  American  Law,  by  James  KeaL 
Last  Edition.    4  vols.  8vo. 

Reduced  to  Question  and  Answer,  by  Asa  Kinne.    1  vol.,  8vo. 

KiNNB.  (Asa)  Questions  and  answers  on  the  most  important  parts  of  Black- 
stone  and  Kent's  Commentaries.  Bound  together  and  separately.  1  toLSvoi 

Law  Compendium,  or  Questions  and  Answers  on  Law,  Alphabetically  ar- 
ranged, with  references  to  tbe  most  approved  Authors.^     vols.  8vo. 

LAN0I4AW8.  Being  a  compilation  of  the  Laumt  RualulianSf  TVniieg  and  Or- 
dinanea  of  the  General  aid  SUU9  Crouentstentt,  which  relate  to  Lands  in  ibe 
State  of  Ohio ;  including  the  Laws  adopted  by  the  Governor  and  Judges^ 
the  Laws  of  the  Territorial  ^mlature,  and  the  laws  of  this  State  to  the 
years  1815-16L  Compiled  by  the  Hon.  Gustavus  Swan,  and  published  by 
virtue  of  a  resolution  of  the  General  Assembly,  passed  Januaiy  22fl,  I885L 
1  voL,  8vo. 

^Of  United  States.    Treaties,  Regulations  and  other  Documents  relating 

to  Public  Lands.    1  vol. 

Law  or  Fixtures.    1  vol.,  8vo. 

Law  or  Easements.  A  Treatise  on  the  Law  of  Easements,  by  Gale  and 
Whatley,  with  American  Notes,  by  Hammond.    1  vol.,  8vo. 
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Laws  of  Teads.  An  Abslraet  c^die  Statntcs  of  the  Bevenl  States  and  Ter- 
titories,  coDcerning  Ilebtor  and'Ureditor.    1  vol.  12roo. 

Laws  op  UmTSB  States.  The  Public  and  General  Btatotes,  paraed  by  the 
Congress  of  the  United  States  of  Amerioa,  from  1789  to  J833,  inclosive, 
whether  expired,  repealed  or  in  force,  arranged  in  chronological  order,  with 
a  copious  Index  and  the  Ckmstitution  of  the  United  States.  Published  un- 
der the  Inspection  of  the  Hon.  Joseph  Story.    4  vols.,  8vo. 

Lawes  on  Pleading.  A  Practical  Treatise  on  Pleading  in  Assumpsit,  by «£ 
Uawes,  Esq.,    1  r6Lf  8va 

Leigh's  Nisi  Pains.  An  Abridgement  of  the  Law  of  Nisi  Prius,  by  P.  Bra- 
fly  Leigh,  Eso^  with  Notes  andrefbrences  to  the  latest  American  Cases,  by 
6.  Sharswood.    2  rott^  8va 

Lo!ve  oif  Sales.  A  Treatise  on  the  Law  relating  to  Sales  of  Personal  Prop- 
erty, by  €(eorge  Liong,  fiM|.  American  Edition  with  Additions,  by  Benja- 
min Rand,  Esq.    1  vol.,  8va 

Law  Olossaby,  by  Thomae  Taylor,  Esq.    1  vol.  8va 

Lube's  Equrrr.  An  Analysis  of  the  Principlee  of  Equity  Pleadings,  &«.,  by 
D.  6.  Lube.    1  vol,  8vo. 

Mabsraxa's  Decisions.    See  'Heports.*' 

Writings  on  the  Constitution  of  tlie  United  States.    1  vol.  8vo. 

MiTFoan's  Cuancebt  Pleadinffs.  A  Treatise  on  the  Pleadings  in  Suite 
in  the  Court  of  Chancery,  by  English  Bill.  Bv  John  M  it  ford  and  George 
J«emy,  with  American  Notes  aikl  refinenoes,  by  C.  Edward,  Esq.  1  voL  8vo 

Maddock's  Reports.    See  '^Reports." 

Chancery  Practice.    2  vols.  8vow 

Matthews  on  Presumptive  Evidence.  A  Treatise  on  the  doctrine  of  Pre- 
sumption and  Presumptive  Evidence,  aa  afiecting  the  title  to  real  and  personal 
property,  bv  J.  H.  Matthews^  with  Americaa  Notes,  ^^  by  Benjamin  Rand, 
Esq.    1  voU  8va 

Metcai.f*s  Reports.    See  ^Reports." 

Metcalf  and  Pebkins'  Digest    See  "Digest.'' 

Massachusetts  Reports.    See  '^Reports." 

Montagu  on  Set-of^  with  an  Appendix  of  Casei.    1  voL,  8va  Thin. 

Mbdicai.  Jubispbuixbncb  of  Insanity,  by  J.  Ray,  M.  D.    1  vol  8va 

MoNTEsquiEu's  Spirit  of  Laws.  Translated  from  the  French,  by  TboamB 
Nugent,  L.L.D.    9vo]s.,8va    London  Ed.  1766. 

Reviewed.    To  which  is  added^  observations  by  M.  Condorcet,  and  two 

letters  of  Helvetiua.    1  voL,  8va 

Newland's  Chancery  Practica    The  Practice  of  the  High  Coutt  of  Cban- 

.  eery,  to  which  is  %dded,  a  collection  of  the  forms  of  proceedings  in  that 
Court,  by  John  Newland,    2  vols.,  8va 

New  Yobk  Digest.    See  ^^Digest" 

NiCELiif  ON  Copt  RreBT.  Remarks  on  Literal^  Proper^,  by  Phillip  Nicklin. 
1  vol.,  ]8mo. 

Nisi  Paius.    ^'WheatonV  ^^Selwyn"  and  '^Loighls  Nisi  Prius,"  which  see. 

Ohio  Fobiis  aho  Pbacticb.  Practical  Forms  in  Personal  and  Real  Actions, 
and  in  Chancery,  by  P.  B.  Wilcox.    1  voL  8vo. 

Ohio  Repobts.    See  ^^Reports." 

Oliveb's  PBECEDEfiTs.  Forms  of  Practice,  or  American  Precedents  in  Ac- 
tions Personal  and  Real,  by  &  L.  Oliver.    1  vol.,  8vo. 

Olive  a  on  Conveyancing.  A  selection  of  Forms  of  general  Utility,  with 
notes,  by  B.  U  Oliver.    1  vol.,  8va 

Pabson*8  Cohkentabies  on  American  Law.    1  vol.,  8vo. 

Petkbs^  Repobts.    See  ^'Reports." 

Petebs'  Digest.    See  ^^DigesL** 
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PccK^s  Trul.    Report  of  the  Trial  of  Janae  H.  Peck,  JuAge  of  U.  Statei 

Diiitrict  Coart,  for  tlio  District  of  Miaaoorif  on  an  ImpeachnenL     I  voL,  8va 
pMJixiFS  OR  Patents,    The  Law  of  Patenta  for  Inveotioiis,  iBcludinfr  tiie 

remediea  and  legal  prooeedinga  in  relation  to  Patent  Righta,  bj  WiJJajd 

Phillipa.    lvol,8fo. 
on  Evidence.    A  Treatiae  on  the  Law  of  Evidence,  by  S.  March  Phillips, 

with  copioua  notea,  by  Hon.  EUl,  Cowen  and  Nichoiaa  Hill,  Jr.    In  4  large 

vola.,8va 
—on  Insurance.    A  Treatise  on  the  Law  of  InanraBce,  by  Willard  PhiUipa. 

3  vola.,  8va 
Powcu.  on  Mortgagea.    A  Treatiae  on  the  Law  of  Moitgagea,  b^  J.  J.  Pow- 

ell,  Esq.,  with  notea  and  references  to  American  Coaea,  by  Benjamin  Rand, 

Esq.    3vola.,8vo. 
*— HMi  Contracts.    An  Eaaay  upon  the  Law  of  Contracts  and  Agreeneota,  by 

John  J.  Powell.    2  vola.  in  1,  8va 
PoTHiER  ON  Obligatiohs.    A  Treatise  on  the  Law  of  Obligations  or  Coa- 

tracta,  with  notea  illustrative  of  the  Engliah  Law  on  that  aubject,  by  M. 

Pothier.    2  vols.,  8vo. 
on  Contracts.     A  Treatise   on   Contracts   of  Sale,  by  R.  J.  Polhier. 

Tranalated  ham  the  French,  by  Lb  S.  Cusliing.    1  vol,  8vo. 
PiaTtE*8  Digest    See ''Digeat.*' 

REPORT& 

Anniaoif's  Reports.    Cases  decided  in  the  High  Court  of  Errors  and  Appeals 

of  the  Sute  of  Pennsylvania,  by  Alexander  Addison.    1  vol^  Svo. 
Atktns*  Reports.    Decisions  in  the  High  Court  of  Chancery  in  the  time  of 

Lord  Chancellor  Hardwicke,  by  John  Tracy  Atkyns.    3  rols^  8vo. 
BcjEROws*  Reports.    Reports  of  Cases  in  the  Court  of  King's  Bench,  during 

the  time  of  Lord  Mansfield*s  presiding  in  that  Court,  from  1756  to  1772, 

American  Edition.    5  vols,  m  2,8va 
BaocKRifBRouoHN  Reports.    Chief  Justice  MaiBbdl's  Decisions,  Edited  by 

Jolm  W.  Brockenbrough.    2  vols.,  8vo. 
Blackford's  Reports.    Cases  argued  and  determined  in  the  Sapreme  Cooft 

of  Indiana.    4  vola.,  8vo. 
Chipman's  ReporU  of  Caaes  in  the  Supreme  Court  of  Vermont    1  vol,  8vo. 
CAiff*a  Reports.    New  York  Term  Reports  of  casea  argoed  and  detetmhied 

in  the  Supreme  Court  of  that  State.  Last  Edition  with  additions.  3  vc^  8%-o 
CaANcn'a  Reports  of  caaes  argued  and  adjudged  in  the  Supreme  Coort  of  tha 

United  Statea,  ftom  Anguat  and  Dec.  Term,  1801,  to  Feb.,  1815,  by  Wm. 

Cranch.    9  vola.,  8va 
Ddricforp  awd  East.    Term  Reports  in  the  Court  of  King's  Bench,  from 

1785  to  1800,  inclusive,  by  Chaa.  Dumford  and  E.  H.  East    8  vols,  in  4, 8vo. 
EifousH  Common  Law  Reports.    Pirrt  Series,  embracing  Burrowa,  Cowper, 

Dumford  and  East,  dtc.    11  vols.,  8vo. 
Reports  of  Cases,  argued  and  determined  in  the  Engliah  Courts  of  Com- 
mon Law,  from  1813  to  184  .    Edited  by  Hon.  Thos.  Sargent  and  Hon. 

Thomaa  McKean  Pettit    40  vols,,  8vo. 

Ecclesiaatical  Reporta.    6  vola.,  8vo. 

-— ChMcery  Reporta,  Condensed.  Edited  by  E.  D.  Ingraham,  Esq.  12  vds, 
8va   Fine  Calfl 

EquiTT  AND  Law  Reports.  Reports  of  Caaea  determined  in  the  several  CowU 
of  Law  and  Equity  in  England,  in  the  year  1839.  Jurist  Edition.  9  vols.,  8vo. 

ExcHEquRR  Reports.  Reports  of  Cases  argued  and  determined  in  the  Coort 
of  Excheouer  at  Law  and  in  Equity  and  in  the  Exchequer  Chamber  in  Equi. 
ty  and  m  Error.    Edited  by  Francis  J.  Troubat,  Eaq.  6  vols.,  8va  Fine  Calfl 
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Hai«l'b  Reports.    Reporti  of  Caaes  avgoed  And  deterraioed  io  the  Superior 
Court  of  the  City  of  New  York,  by  PreacoU  Hall.    3  vole^  8vo. 

Hill's  Reports  of  Caaea  argued  ftnd  determioed  in  the  Supreme  Court  of  New 
York,  by  N.  Hill,  Jr.,  State  Reporter*    2  vole.,  8? a    Cak 

Hammond's  Reports  of  Cases  decided  id  the  Supreme  Court  of  Ohio,  upon 
the  Circuit  and  in  Bank,  from  1823  to  1839,  by  Charles  Uamoiood*  9  vok., 
8to. 

— ;--Condonsed  Reports,  by  P.  R  Wilcox.  9  vols,  in  5,  8va  Contain- 
ing all  the  cases  decided  by  the  Court  in  Bank,  from  iti  oiganixation  to  De- 
cember term,  1836,  with  the  cases  decided  upon  the  Circuit,  and  ordered  to 
be  reported  by  the  Judges,  includiojf  all  the  decisions  io  the  drst  seven  vol- 
iimes  of  Hammond's  Reports,  amUiwg  mtfy  ike  argumtnia  ^  counsel:  wUk 
an  tntirehf  new  and  gnatUf  improved  lit  nix  o/*  the  toMe.  Edited  by  P.  B.  Wil- 
cox, Attorney  nt  Law,  The  work  is  embraced  in  thru  large  super  revo/, 
Svo»  volumes^  of  1900  pages,  printed  on  eastern  paper  of  superior  quaUty, 
with  an  entirely  new  and  heantifUl  typoy  and  handsomely  bound  in  law  bind- 
ing. 

This  publicatioo  wu  undertaken  with  the  view  of  meeting  the  inereasing  demand  for 
tbe  tint  Mvea  volames  of  Hammood's  Reports,  which,  as  oririnally  pabliSied.  are  now 
entirely  oat  of  print,  and  of  reducing  the  price  within  a  reasonable  compass.  Tne  present 
edition  embraces  all  the  decisions  of  the  Supreme  Court,  reported  in  the  first  seven  vol- 
nniet  of  Hammond.  No  alteration  whatever  has  been  made,  either  in  the  statement  of 
I  he  cases,  or  in  the  opinions  of  the  Court.  The  woik  is  simply  a  republication  of  the  de- 
cisions as  reported  by  Mr,  Hammond,  inehidin|^  all  the  disseutinx  opinions,  and  omitting 
only  the  arguments  or  Counsel.  This  omission  it  is  believeti,  will  be  more  than  compcnua- 
ted bjr  the  reduction  of  sf.vkh  toluhcs  ikto  thrke,  with  a  reduction  of  05c  half  in 
the  price ;  while  it  also  places  this  work  on  a  similar  footing  with  the  Reporti  hereafter  to 
be  published,  under  the  aet  of  1831,  which  prohibtts  the  publication  of  aiguments  unless 
speciallv  directed  by  the  Court.    The  Rules  or  Covrt  are  pre6zed  to  this  edition. 

The  oth  and  IHh  vols.  Ohio  Reports,  entire,  as  oririnally  pubttshed,  in  law  binding,  to 
match  the  above,  and  forming  a  complcto  set  of  the  lloports,  from  the  organization  of  the 
Court  to  the  death  of  Mr.  Hammond :  the  9  volumes  comprised  in  five  large  super  royal 
8vo.  volumes. 

HowAao's  Reports,    Reports  of  Cases  argued  and  adjodged  in  the  Supremo 

Court  of  the  United  Sutes,  January  Ternii  1843^  by  &njamin  C.  Howard, 

Supreme  Court  Reoorter.    1  vol.,  6vou 
I!«dia:ta.  Reports,  by  Blackford.    4  vols.,  8vo. 
Jacob  a5d  WALXEa's  Reports  of  Cases  decided  in  the  High  Court  of  Chan* 

eery  during  the  time  of  Lord  Chancellor  Eldon,  by  Edward  Jacob  and  John 

Walker.    1  vol.,  8vo. 
JoH:tsozv*8  Reports,  New  Yotk.  20  vols.,  8vo. 

Chancery  Reports.    7  vols.,  8  va 

Marshall's  Decisions.    Edited  b^  John  W.  Brockcnbrongh,  in  2  vols.,  8vo. 
Maulr  and  Selwyn's  Reports  of  cases  argued  and  determined  in  the  Court 

of  KiRg's  Bench.    Edited  by  Theron  Metcalf ;  containing  all  of  the  English 

edition,  in  6  vols.,  in  2  vols.,  8vo. 
MAonoca's  Chancery  Reports.    Cases  argued  and  determined  in  the  Court  of 

the  Viee  Cbanedlor  or  England,  during  the  time  of  the  Right  Hon.  Sir 

Thomas  Plumer,  Kt,  dtc,  by  Henry  Maddocfc.  Esq.    6  vols,  id  3. 
Mbtcalf's  Reports.    Cases  decided  in  the  Supreme  Court  of  Massachusetts, 

March  Term,  1840,  to  March,  1842,  by  Theron  Metcalf.    3  vols:,  8vo. 
Massachusktts  Reports    17vols.,8vo. 

Ohio  RxpoetS|  See  Hammond,       •       •       .       .       9       vols. 

«*  ....  9  in  5" 

«    Wright's,         ....        1  « 

••    Wilcox'aL 1         « 

••    Stannton's,       .       .       .        -        i         « 
Peter's  Reports.    Cases  argued  and  adjudged  in  the  Supreme  Court  of  the 

United  States,  by  Ridiard  reters.    16  rol^  8vo. 
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Pbtcrs.  CoAdemed  Reports  t)f  ctfOf  in  tbe  Sapreme  Cooit  of  the  Umte4 
SUOee,  contAtoiiig  tbe  whole  aeries  of  tbe  Decisions  of  the  Coort,  frara  its 
orgsniisAtion  to  the  commeneeineiit  of  Peter's  Reports^  Jsooaiy  Ten^ 
18*<I7.    Edited  by  ^chard  Peters,  Esc}.    GtoIs^  8fo. 

Reports  of  Cases  decided  io  the  Third  Circoit  of  Hm  Umted  f9lmlca  CoorL 

laoa^teima  ivoi^aro. 

PicKERiNo'a  Reports.    34  rols.,  8va 

SwAifSToys  Reports.    Caaea  decided  in  the  Hiflfb  Cowl  of  Chanceiyy  dnrtiig 

the  time  of  Lord  Eldoo,  1818  and  1819,  bjr  C.  F«  Swaastois  Esq.    3  fok, 
'  8fa 

STAUiffToif'a  Reports.    Reports  of  cases  arffoed  and  determiaed  lo  the  Su- 
preme Coort  of  the  State  of  Ohio  in  bai3[,  1841-3,  bj  £.  M.  Suatoo,  re- 
porter.   1  vol.,  8vo. 
flkuivDKM'  Reports  of  Pleadings  cad  easen  in  the  King^s  Beach.     New 

edition ;  3  vols.,  8ra 
8tareik*8  Reports.    Cases  determined  at  Nisi  Prios,  in  the  Court  of  Kinf% 

Bench,  and  Common  Pleas,  and  on  the  Circuit  from  1814,  to  1819^  by 

Thomas  Starkie.    2  vols.,  8ro. 
8uMicKR*8  Reports.    Cases  amicd  and  determined  in  tbe  Circuit  Courts  of 

the  United  States,  for  tbe  Fust  Circuit,  by  Cbaries  Somner.    3  vota.,  Sva 
Tauhtoh's  (English]  Reports.    Cases  argued  and  determined  in  the  Coort  of 

Common  Pleaa,  and  other  Coarts,  1807,  to  1819.    8  vn^  8vo. 
yE8ET*8  Seh.  Reports  of  cases  argned  and  determined  in  the  High  Coert  of 

Chancery,  in  the  time  of  Lord  Chancellor  Hardwicfce^  frxMD  1746  to  J755, 

with  Sup|dement,by  Francis  Vesey,  Sen.    3  vols.,  8fo. 
VBRifoii's  Chancery  Reports.    Cases  decided  in  the  High  Court  of  Chaoceiy, 

by  Tbos.  Vernon.    3  vols.,  8f  a 
W EIGHTHS  Reports  of  cases  decided  by  the  Sapreme  Court  of  Ohio  taken 

from  original  minutes,  by  John  C.  Wright.    1  vol.,  Bvo, 
Wilcox's  Reports.    Cases  decided  in  uie  Supreme  Court  of  Ohio  in  Baak^ 

1840,  by  P.  k  Wilcox.    1  vol.,  8vo. 


Roscoe's  Crimmal  Pleading.    A  Digest  of  the  Law  of  Evidence  in 

cases,  by  Heniy  Roscoe,  of  the  Inner  Temple.    American  editioB,  with 
Notes  and  References,  b^  Geoive  Sharswood.    1  vol.,  Svow 

-Civil  Evidence.  A  Digest  of  tbe  Law  of  Evidence  on  the  Trial  of  Ac- 
tions at  Nisi  Prius.  1^  Henry  Roecoe,  with  Notes  and  References,  by 
Jamea  Bayard.    1  voL  cro^ 

Ruthford's  Institutes  of  Natural  Law.    1  vol,.  8vo. 

RussBU.,  Rtazv  and  Hoodie's  Crown  Cases.  See  ^Crown  Cases,"  3  vola^ 
8va 

Russell  on  Crimes.  A  Treatise  on  Crimes  uid  Indictsble  MisdemeaBSfs, 
by  Wm.  O.  Russell,  of  Lincoln's  Inn,  with notesand  decisions  in  the  Amsfi- 
can  Courts,  by  Davis,  Metealf  and  Sharswood.    3  vo18.,8vq. 

RvAif's  Medical  iurispmdence.  A  Manual  of  M edicel  inrisomdence,  com- 
piled from  the  best  Medical  and  Legal  works,  by  M.  Ryan,  M.  D.  Ameri- 
can edition,  by  R.  E.  Griffith.     1  voC,  8va 

Saunders'  Pleading  and  Evidence.  The  Law  of  Pleading  aad  Evidence  in 
Civil  Actions,  arranged  Alphabetically  with  Practical  Forms,  and  the  Plead- 
ing  and  Evidence  necessary  to  support  them,  by  John  S.  Saunders,  Esq, 
with  considerable  additions.    3  vols.,  8vo. 

Saunders  on  Uses  and  Trusts.    3  vols,  in  1, 8va 

Simpson  on  Common  Law.  Showing  the  origin,  progress,  antiquities  and  cu- 
riosities of  the  Common  Law.    1  vol.,  8vo. 
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ScRGEANT^s  Constitutional  Law  Beings  a  view  of  the  Practice  and  Juriadic- 
tioQ  of  tire  Coorta  ot  the  United  States,  and  of  Constitutional  points  decided. 
1  yo)^  8va. 

Sratoiv*8  FormSL  Forms  of  Decrees  in  Equity  and  of  Orden  connected  with 
them,  with  practical  notes,  by  H.  W.  Seaton.    1  vol^  8vo. 

Selcct  Cases  Adjudged  in  the  State  of  New  York,  containing  the  case  of 
John  V.  N.  Yates,  and  the  case  of  the  Journeyman  Cordwainers  of  the  city 
of  New  York.    1  vol^  870. 

SELwr^s  Nisi  Prius.  An  Abrid^fment  of  the  Law  of  Nisi  Prius,  by  Wnu 
Selwyn,  with  Notes  and  References  to  American  Decisions,  by  Uenry 
Wheaton  and  T.  J.  Wharton.    3  vols^  8va 

Smith's  Chancery  Practice.  A  Treatise  on  the  Practice  of  the  En^fli^ 
Court  of  Chancery,  with  an  Appeadix  of  Forms  and  Precedents  of  Coats 
adapted  to  the  last  new  orders,  by  John  Sidney  Smith,  of  tiie  Six  Clerks* 
Office.    3  vols.,  8va 

Stakkie  on  Evidence.  A  Practical  Treatise  on  the  Law  of  Evidence  and 
and  Dtij^t  of  Proofs,  in  civil  and  criminal  proceedings.  By  Thomas  Star- 
kie.  Seventh  American  edition,  greatly  enlai^;ed  by  the  Author ;  in  3  large 
vols. 

On  Slander.    A  new  edition  in  2  vols. 

Stepbers*  Pleading.  A  Treatise  on  the  Principles  of  Pleadiiyif  in  Civil 
Actions  comprisioff  a  summary  view  of  the  whole  proceeding  in  a  Suit  at 
Law,  by  Henry  John  Stephens ;  American  edition  by  F.  J.  Troubat  1  vol.* 
8vo. 

Nisi  Prius.  The  Laws  of  Nisi  Prius  Evidence  in  Civil  Actions,  and  Ar- 
bitration and  Awards,  by  Archibald  John  Stephens,  with  Notes  and  Refer- 
ences to  the  last  American  Decisions.  By  George  Sharswood.  3  vols.,  8vo. 
Commentaries  on  the  Laws  of  England,  partly  founded  on  Blackstonc,  by 


Henry  John  Stephen,  3  vols.,  8vo. 

SravEifs*  and  Beitbcke  on  Average  and  Adjustment  of  Losses  in  Marine  In- 
sure nee.    1  vol.,  8vo. 

8ToaT*s  Laws  of  tlie  United  States^  The  Public  and  General  Statutes  passed 
by  the  Congress  of  the  United  States  of  America,  from  1838,  to  1836 
iucluaive,  whether  expired,  repealed  or  in  force,  by  Joseph  Story.  4  vols.,  8va 

Commentaries  on  Equity  Jurisprudence  as  administered  in  England  and 

America.    2  vola^  8va 

—Commentaries  on  Equity  Pleading,  and  the  Incidents  thereof,  according 

to  the  practice  of  the  Courts  of  Equity  of  England  and  America.    1  vol^ 
8vo. 

Commentaries  on  the  Law  of  Bailments  with  Illustrations,  from  the  Cii^il 

and  the  Foreign  Law.    1  voU  dva 

On  Civil  Pleading.  A  seliaction  of  Pleadings  in  Civil  Actions,  with  oc- 
casional Annotations ;  a  new  edition,  with  Notes,  by  B.  L.  Oliver.  1  vol., 
8va 

On  Agency.    The  Law  of  Agency,  as  a  branch  of  Commercial  and  Mara- 

time  and  Commercial  Jurispruaenoe,  with  Illustrations  from  the  Civil  and 
Foreign  Law.    1  voL,  8vo. 

Commentaries  on  the  Laws  of  Bills  of  Exchange,  foreign  and  Inland,  as 

administered  in  England  and  America,  with  lUustntions,  m>m  the  Commer- 
cial Law  of  the  Nations  of  Continental  Europe.    1  vol.,  8vo, 
-On  the  Law  of  Partnership,  with  Illustrations  from  the  Civil  and  Foreign 


Law.    1  vol.,  8va 
Conflict  of  Laws,  Foreign  and  Domestic,  in  regard  to  Contracts,  Rights, 


and  Remediea,  and  especiidly  in  regard  to  Marriages,  Divorces,  Wills,  Suc- 
cessions and  Judgments.    1  vol.,  8vo. 
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Stort.  On  the  ConstitntioB  of  tho  United  States,  with  a  prelimiiMrj  vie v  %{ 
the  Constitutional  Bifftory  of  the  Coloniea  and  State%  before  the  ado|itk>a 
f»f  the  Conttitutioo.    3  volo^  8vo. 

On  the  Couititutiom    Abrid^fed  in  1  voU  Bra 

Miflcollaneoue  Writing*.   Critical^  Litemyy  Judicial  and  Pc^ticaL    IvoL, 

8vo. 

Statutes  of  Ohio,  and  of  the  Nurth-weetem  Territory ;  adopted  or  enacted 
from  1788,  to  1^13,  inclufi?e;  together  with  the  Ordinances  of  1787,  the 
Constkutioo  of  Ohio  and  tho  United  States,  and  various  public  instromeBai 
and  acts  of  Congress — illustrated  by  a  preliminary  sketch  of  the  History  of 
Ohio,  noroerous  references  and  notes,  and  copious  Indexes.  Edited  bj  Sal- 
mon P.  Chase,  Attorney  at  Lav.    3  large  tow.,  super  royal,  8to. 

^Of  a  General  Nature,  in  force,  Dec.  7, 1840 ;  also  those  passed  by  lbs 

General  Assembly,  at  the  Session  of  1840-1.    Collated  by  Joseph  R.  Swma. 
Extra  binding ;  1  vol.,  1100  pages. 

Sullivan's  Lectures  on  the  Constitutioa  and  Laws  of  Englad,  with  a  commen* 
tary  on  Magna  Charta«  by  T.  S.  Sullivan,  LL.  D.    2  vols.,  12mo. 

TATLoa's  Law  Glosmry.  A  Dictionary  of  Latin,  French  and  Spaniah  Terxas 
and  Phrases,  used  in  Law-Books.    1  vol.,  8vo. 

ToxLi!f*8  Law  Dictionary.  Explaining  the  rise,  progress  and  present  state  of 
the  British  Law ;  defining  and  interpreting  the  terms  or  words  of  art,  6lc  ,  dcc^ 
by  Sir  Thomas  £.  Tomlin.    American  edition ;  3  vols.,  8vo. 

Thomas'  Coke.  A  Systematic  Arrangement  of  Lord  Coke's  Institutes  of 
the  Laws  of  England,  by  J.  H.  Thomas.    3  vols.,  8vo. 

Tioo's  Practice.  Tha  Practice  of  the  Court  of  King's  Bench,  and  CooMnoa 
Pleas  in  Personal  Actions  and  Ejectments,  to  which  are  added  the  Law  and 
Practice  of  Extents,  and  the  Rules  of  Courts  and  modem  Decisions  in  the 
Exchequer  of  Pleas.  By  Wm.  Tidd,  Esq.  2  vols.,  8vo.  An  Amencaa 
edition,  with  Notes,  by  F.  J.  Troubat,  Esc^ 

ToLLca  on  Executors.    1  vol.,  8vo. 

Vattcll's  Law  of  Nations,  or  tlie  Principles  of  the  Law  of  Nature,  applied 
to  the  afTdira  of  Nations  and  Sovereigns,  from  the  French  of  Vattell,  by 
Joseph  Cbittv,  Esq.     1  vol,  8va 

VcaPLAif  CK't  (G.  C.)  Essay  on  the  doctrine  of  Contxactsu    1  vol.    Boards. 

WARaxN's  Law  Studies.  A  popular  and  practical  introdaction  to  Ijaw  Stu- 
dies, by  Samuel  Warren,  Esq.,  of  the  Inner  Temple,    1  vd. 

Walker's  American  Law.  An  Introduction  to  American  Law,  designed  as  a 
first  book  for  Students,  by  Timothy  Walker.    1  vol,  8vow 

Wheclkr's  American  Law.  A  practical  Abridgment  of  American  Law  Ca- 
ses decided  in  the  Courts  of  the  several  States,  and  the  United  Stalet 
Courts  from  the  earliest  period  to  the  present  time.  Alphabetically  arranged 
with  notes  and  references  to  the  Statutes  of  each  State,  dtc,  dice,  by  J.  D. 
Wheeler,  Esq.    8  vols.,  8va 

Wrbblbr's  Digest    See  '"Digest" 

Wubaton's  Selwvn.    See  «"Selwyn's  Nisi  Prius." 

Elements  of  International  Law,  with  a  sketch  of  the  History  of  the  Sci« 

ence,  by  Henry  Wheaton,  L.  L.  D.    1  vol.,  8vo. 

WiLUAMS  on  Executors.  A  Treatise  on  the  Law  of  Executors  and  Adminti- 
trators,  by  E.  V.  Williams.    2  vols^  8vo. 

Wb.vtworth  on  Executors,  The  Office  and  duty  of  Executors,  by  Thomis 
Wentworth.    1  vot 

WooLWTca  on  Ways.  A  Treatise  on  the  Law  of  Ways,  including  High 
Ways,  Turnpikes,  Roads  and  Tolh^  private  Rights  nf  Way,  Slc,  1  vol  8vo. 

WiQRAjf^s  Law  of  Discovery.  Points  in  the  Law  of  Discovery,  by  J.  Wigraia, 
Esq.,  with  notes  and  references  to  American  Cases.    1  voL,  8va 

Yates'  Pleading  and  Forms.  A  collection  of  Pleadinn  and  Practical  Prece- 
dents, with  Notes  thereon,  and  approved  fonns  of  Bills  at  Costs,  by  John  V. 
.N  Yates.    1  vol.,  8va    Calf. 


I.  N.  WHITING  &  HUNTINGTON 

HATE   FOR   SALE   THE    FOLLOWING    WORKS>   PUBLISHED 

BY  ISAAC  N.  WHITING. 

OHIO  SUPREME  COURT  REPORTa 

Reports  of  Caie»  at  Law  and  in  Chanetry :  Decided  by  the  Supreme  Court  of 

Ohio ;  taken  from  ori|final  miiiutei :  by  John  C.  Wjuhht.    In  one  large 

eup.  roy.  8va  voL  of  864  pages. 

When  the  Reporter  of  these  Cases  took  his  seat  upon  the  bench^  and  pro- 
ceeded upon  circait  duty,  he  was  exceedingly  embarrassed  with  the  uncertain 
and  diversified  practice,  wd  the  contradictory  evidence  of  former  decisions* 
He  began  to  take  notes  of  cases  at  the  trial  of  which  he  assisted,  merely  to 
help  his  memory  in  the  decision,  and  generally  destroyed  them  when  judgment 
was  pronounced.  As  he  progressed,  he  took  more  copious  notes,  and  transcrib- 
ed them  into  a  manuscript  book  in  the  form  of  Reports,  with  the  design  of  pre- 
serving some  evidence  of  points  decided.  Tiiis  book  he  made  his  circuit 
companion,  hoping  thereby  to  secure  uniformity  in  his  own  action  at  difiTerent 
periods  and  places.  Finding  the  Reports  convenient  to  himself  in  the  discharge 
of  his  judicial  duties,  their  publication  suggested  itself  as  convenient  for  Uie 
profession ;  and  they  are  now  made  public  in  the  hope  of  their  being  useful. 
The  number  of  cases  reported,  Ssfowr  hundred  and  nineUf-tif^;  only  etghh/ltss 
than  is  eonicaned  in  atx entire  volumes  ofHammoMVs  Oho  Reports.  Much  time 
and  labor  have  been  devoted  to  the  arrangement  of  the  Index,  with  the  design 
of  making  it  copious,  and  of  easy  reference. 

''Wright's  Reports,  as  connected  with  the  Supreme  Court  of  this  State,  con- 
taining as  they  do  important  principles  of  practice,  and  as  a  work  of  reference, 
will  be  found  even  more  useful  than  the  Ueports  of  the  Court  in  Bank,  and 
should  therefore  be  in  the  library  of  every  member  of  the  Bar." 

STATUTES  OF  OHIO  AND  THE  NORTH  WESTERN  TERRITORY. 

The  Stahdes  qf  Ohio  and  the  J^Tarth  Western  Territory:  Adopted  or  enacted 
from  1788  to  1833  inclusive ;  together  with  the  Ordinance  of  1787,  the  Consti- 
tution of  Ohio  and  of  the  United  States,  and  various  public  Inst<uments  and 
Acts  of  Congress.  Illustrated  by  a  Preliminary  Sketch  of  the  History  of  Ohio ; 
numerous  References,  Notes,  and  copious  Indexes.    Edited  by  Salmon  P. 
Chase.  In  3  venr  large  super rovfil  8va  volumes.  Embracing  all  the  Terri- 
torial and  State  Laws,  whether  expired,  repealed  or  in  force. 
In  the  preparation  of  thi4  woric  for  the  press,  the  leading  objects  were  com- 
pression and  facility  of  reference;  and,  with  a  view  to  illustrate  the  construction 
of  the  statntes,  notes  of  the  decisions  of  the  Supreme  Court  have  been  sub- 
joined.   Where  the  law  yet  remains  in  force,  the  annotations  are  intended  to 
exhibit,  not  only  its  construction,  as  judicially  determined,  but  such  principles 
decided  by  the  Court  as  have  relation  to  the  general  subject  of  the  particular 
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ftct  or  flection.  Occtflionallv,  other  notes  haTe  been  introdoced,  where  it  wae 
supposed  their  pre«eQce  might  be  of  service  to  the  inquirer.  A  few  English 
8tatutefl»  which  strongly  illustnOe  the  constracUon  snd  meaning  of  particuJir 
laws  of  our  own  State,  and  which  are  not  within  the  reach  of  most  membeis  uT 
the  profession,  have  been  likewise  inserted. 

It  hatf  long  been  quite  obvious,  that  the  vexations,  inconveniences  and  serious 
evils  which  nave  arisen  from  the  condition  of  our  Statutes,  could  be  only  par- 
tially obviated  by  a  repobiieation  of  the  laws  in  force.  Many  important  ques- 
tions of  right  and  remedy  depend  upon  the  provisions  of  repealed  Statutes.  In 
reference  to  such  questions,-  the  examination  of  the  whole  series  of  laws  aflect- 
ing  them,  is  a  matter  of  absolute  necessity.  In  addition  to  this,  a  knowledge  of 
the  acts  rep^lUd^  is  often  essential  to  a  correct  understanding  of  the  law  in 
fince.  No  lawyer,  nor  any  intelligsnt  legislator,  onrht  to  he  satisfied  wkh 
knowing  what  the  law  is,  unless  be  also  knows  what  the  law  has  been. 

M  the  end  q/*  Uk  third  wbcase,  ikne  hudtxa  will  be  found :  one  to  lAe  gvnenof 
lawsinforci^unotker  to  the  genend  iawtrepeaUd^  andatkirdto  ike  toeof  ImM. 

Only  a  fow  complete  sets  of  the  above  valuable  work  now  temain  of  the  en- 
tire edition. 

SWAN'S  TREATISE: 

A    HBW    ANO  aXVlBKO   SDITIOIT,   WITH   AOOITIOirS  AlfO  EBrCaEHCXS  TO  TBS 

HEWLT  axviscn  statotes  or  this  statx. 

jf  Tretdm  en  the  Law  rekUwg  to  the  Pewen  and  DmHee  of  Jvaiiete  ^  the 
Peace  avA  OmetnUee^  in  the  State  of  Ohio:  with  Practical  forms,  &c.  By 
JosxpH  R.  SwAif,  President  Judge  of  the  Twelfth  Judicial  Circuit.  1  voU 
royal  8vou,  (96  pp. 

The  First  Past  contains  a  summary  view  of  the  progitiss  of  a  civil  suit 
from  it!  commencement  to  its  termination,  with  the  general  principle  of  law  in 
relation  to  the  different  kinds  of  actions — who  shoiUd  sue  and  be  sued — the 
issuing,  service  and  return  of  the  summons  and  cspias — ^the  attendance  and 
competence  of  witnesses — the  trial'— 4he  general  roles  of  evid^ice — the  form 
and  effects  of  different  kinds  of  judgmentR — the  stay  of  execution  and  pro- 
ceedings thereon — the  issuing  of  execution — the  power,  duty,  and  liability  of 
the  officer  in  arresting,  levying,  advertising,  and  selling^the  trial  of  the  right 
of  property — returns  of  executions,  etc. 

The  Sxcoyn  Paht  contains  the  genera]  rales  of  law  in  relation  to  statutory 
actions ;  such  as  forcible  entrv  and  detainer,  attachment,  etc;  and  treats  dt 
contracts,  the  rights  and  liabilities  of  partners,  carriers  of  goods,  inn-keepers, 
husband  and  wife,  jiarent  and  child,  master  and  servant,  and  other  miscellane- 
ous matters  of  a  civil  nature. 

The  Tman  Paet  contains  the  law  in  relation  to  prosecutioiis  for  crime*  and 
misdemeanors,  with  practical  forms. 

The  Fourth  Part  contains  foms  of  conveyances,  wills,  agreements,  &c. 

CONOVER'S  DIGESTED  INDEX. 

This  work  contains  a  digested  Index  of  all  the  reported  Decisions,  in  Law  and 
Equity,  of  the  Supreme  CourU  of  the  States  of  Ohio,  Indiana  and  Illinois, 
with  an  Appendix  containing  the  Constitution  of  the  United  Sutes,  the 
Constitution  and  rales  of  Court  of  each  of  the  States  above  specified,  to- 
gether with  the  Sututes  for  the  admission  of  Attorneys  to  the  Bar,  and  for 
the  acknowledgement  of  Deeds  and  other  writings,  in  the  States  of  Ohio, 
Indiana,  Illinois,  Missouri  and  Kentucky. 

The  chief  object  of  this  Digest  is  to  present  to  the  pn^ssion,  ina  cheap 
and  convenient  form,  a  skeleton  of  the  whole  of  the  reported  decisions  in 
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the  North-weetefD  Statef.  ThecaMeare  briefly,  thongh  accontefy  digested, 
and  a  reference  to  all  the  material  poinit  careful Ij  ebeerved.  The  Appendix 
fbrnM  a  condenration  of  matter  difficult  of  attainment  in  distant  States,  and 
peculiarly  valuable  to -such  members  of  the  profession  as  may  confeemplate 
migrating  to  the  West,  from  other  sections  of  the  Union.  There  is  not  prob* 
ably  a  lawyer  ia  extensive  practice  in  the  United  States  who  has  not  at  times 
experienced  more  or  less  aifficulty  in  ascertaining  the  lequiiements  for  the 
acknowledgment  of  deeds  and  other  writings  in  some  of  the  States  above 
enumeimled.  By  the  Appendix  to  this  DigcsC,  this  difficulty  is  removed. 
The  whole  forma  a  manual  so  valuable,  cheap  and  convenient,  that  it  can« 
not  fail  to  be  acceptable  to  the  profession  throughout  the  Union.  1  vol.,  8vo, 
536  pages. 

A  MANUAL  FOR  EXECUTORS  AND  ADMINISTRATORS 

IH    THE 

SETTLEMENT  OF  THE  ESTATES  OF  DECEASED  PERSONS : 

WITH  FAACTICAL  FOaMS. 

BY  JOSEPH  R.  SWAN, 

President  of  the  12th  Judicial  Circuit,  and  Author  of  **  Swan's  Treatise  on 
the  Law  relating  to  the  Powers  and  Duties  of  Justices  of  the  Peace  and  Con- 
subles,  in  the  State  of  Ohia"    1  FoL  Svo^  pp>  350. 

This  work  is  intended  to  be  what  its  title  purports,  a  Manual  for  those  who 
settle  the  estates  of  deceased  persons.  It  embodies  the  provisions  of  the  Stat- 
utes, with  such  Comments,  Decisions,  Forms  and  other  matter,  as  are  deemed 
requisite  for  persons  not  skilled  in  the  law,  to  understand  the  ordinary  duties 
of  Executors  and  Administrators.  This  object  has  been  kept  in  view  through- 
out, not  only  because  a  large  book  would  be  almost  useless  to  those  peisoM 
who  desire  to  read  no  more  than  is  necessary  to  make  themselves  well  ac- 
quainted with  their  general  duties,  but  because,  in  most  cases,  an  Executor  or 
Administrator  would  not  be  justifiable  in  purchasing  an  expensive  work.  Be- 
sides, it  will  perhaps  be  found  that  this  woric  embodies  much  mote  useful  in- 
formation than  the  most  volumtnoos  and  elaborate  English  works  upon  the 
same  subject  The  various  subjects,  as  will  be  perceived  from  tlie  following 
Tahte  if  Osniento,  are  treated/  as  near  as  could  be,  in  the  order  in  which  the 
various  duties  should  be  performed ;  beginning  with  the  Notice  to  Creditors, 
then  the  taking  of  the  Inventory  and  Schedules,  with  Forms ;  the  Sale  and 
Sale-bill ;  what  are  Assets  and  what  are  not ;  tlie  Collection  of  the  Assets, 
and  when  and  how ;  the  authentication  of  Claims  agunst  the  Estate,  and  f  heir 
arbitration,  dbc,  with  Forms ;  the  Sale  of  Real  Estate ;  the  Remedies  by 
and  against  Executors  and  Administrators ;  the  Mode  of  Settling  Insolvent 
Estatra,  iic^tic. 

From  the  well  known  talents  of  the  author,  and  the  time  and  labor  which  he 
has  devoted  to  the  above  work,  the  publisher  confidently  brieves  it  will  be 
found  equally  as  valuable  to  Executors  and  Administmtors,  as  his  well  known 
**  Treatise  "  has  been  to  Justices  of  the  Peace,  Lawyers  and  men  of  business 
generally. 

LAND  LAWS  OP  OHIO: 

Being  a  compilation  of  the  Laws,  Resolutions,  Treaties  and  Ordinances  of 
the  General  and  State  Governments,  which  relate  to  Lands  in  the  State  of 
Ohio ;  including  the  I^aws  adopted  by  the  Governor  and  Judges,  the  Laws 
of  the  Territorial  Legislature,  and  the  laws  of  this  State  to  the  years  1815— 
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*16.  Compiled  by  the  Hmi.  Gustavus  Swasi,  and  publifllied  bjr  virtue  of  a 
resolmioD  of  tbe  GenefaJ  Aneniblj,  paMed  Jan.  22,  lS25u  1  vol  8vo. 
The  above  work  will  be  found  eminently  naefiil  to  gentlemen  of  the  Bar,  it 
beinjf  arranged  under  the  following  general  heads,  to  each  of  which  are  afiized 
copioua  notes  and  references  to  all  the  laws  in  force  on  the  same  sobjeds,  np 
to  the  present  datOi  Tis:  United  States  Military  Boootiea,  Ohio  Company's 
Purchase,  John  Cleres  Synunea'  Purchase,  Sales  of  Public  Lands  in  Ohio» 
Refugee  Lands,  Lands  of  the  United  Brethien,  Western  Reserve  of  Connecti- 
cut and  Suflfereri'  Land,  Vimnia  Military  Bounties,  French  Grant,  Donations, 
Grants  and  PriTileges  to  Ohio,  Lands  for  the  Support  of  the  Gospel  and 
Schools,  North  Western  Territory,  Agents  to  sell  and  convey  Lands,  Attach- 
ment, Decrees  in  Chancery,  Decrees  in  Divorce,  Deeds,  how  eiecuted  and  re- 
corded, Deacents,  Dower,  Entailment,  Field  Notes,  Fraudulent  Conveyances, 
etc..  Gaming  Considerations,  etc.,  Judgmenii  and  Executions,  Mortgages, 
Occupying  Claimants,  Partitions,  Probate  and  Orphans'  Courts,  etc ;  Real 
Contracts,  how  enforced ;  Seals,  Tax,  Town  Plats,  Recording,  Vacating,  etc ; 
Will%  etc ;  Appendix,  etc 

SCHOOL  AND  TOWNSHIP  OFFICER'S  MANUAL. 

St^ool  amd  TownMp  OBwrU  MmuaL    By  WAaacfr  Jbitkixs,  Attorney  at 
Law.    1  voL  sup.  royal,  ISmo.,  316  pages,  small  type,  with  side  notes  sad 
marginal  referonc«*8. 
This  work  is  divided  into  three  parts ; 

Past  1.  Of  Cbsiston  Sf^ooU  and  the  Duiies  iif  School  Qdfeers. 
Past  U,   Of  Tounuhip  Qfictn^  AdminiMlrahro  and  JESxeenlsrt,  and  their 

Part  3.  Of  Cbngfymawg;  containing  a  full  and  complete  set  of  JPsrmt,  for 
all  kinds  of  conveyancing ;  MieUi  of  JgnewiaUf  MMnres,  BtUs^  Prmmitm 
ry  Ab<er,  V^,  ifiu 

This  work  is  designed  to  supply  School  and  Township  Officers^  AdmtnialTa- 
tors  and  Executors,  with  a  plain  and  intelligent  directory  in  every  department 
of  their  respective  duties,  according  to  the  law  now  in  force.  The  duties  of 
each  officer  are  separately  and  distinctly  treated  of  and  classified,  and  the 
classification  is  so  arranged  as  to  present  to  the  officer  his  several  duties  m 
the  order  in  which  they  occur,  from  his  election  or  appointment  until  the  expi- 
ration of  his  term  of  office  and  the  eettlement  of  his  accounts.  Tlie  aeverel 
laws  now  in  force  defining  those  dnties,  are  abo  inserted  at  length  in  separate 
sections. 

L  N.  WHITING  &  HUNTINGTON, 

Are  agents  for  the  American  Law  Magaxint,  a  continuation  of  the  American 
Jurist,  heretofore  issued  i/i  Boston.  The  Jurist  having  been  discontinoed,  its 
interests  are  now  transferred  to  the  present  publication.  Every  elfort  will  be 
made  to  render  it  not  only  highly  interesting,  but  practically  useful ;  and  some 
alterations  upon  the  former  plan  introducec^  which  it  is  thought  will  make  it 
more  valuable  to  the  profossion.  Terms,  Five  Dolhin  a  year,  for  a  single  cof^. 
Specimens  may  be  seen  at  our  store. 
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